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NOTE  TO  THE  FIFTH  EDITION. 


During  the  five  years  since  the  last  revision  of  this  work, 
a  great  number  of  decisions  coming  within  the  province  of 
this  treatise  have  been  published,  and  these,  numbering 
about  four  thousand,  have  been  incorporated  in  the  present 
revision.  Aside  from  the  additions  to  the  text  and  notes, 
the  other  material  changes  in  this  edition  are  the  omission  of 
all  sections  treating  of  Vendors'  Liens,  whether  implied  or 
reserved,  as  this  subject  is  now  fully  covered  by  the  author's 
treatise  upon  Liens;  the  omission  of  detailed  statements  of 
the  statutory  provisions  relating  to  the  recording  of  mort- 
gages, the  statutes  being  only  briefly  referred  to ;  and  the 
insertion  of  a  quite  full  statement  of  the  general  law  gov- 
erning Registration  and  Notice. 

The  section  numbers  used  in  previous  editions  remain  un- 
changed, except  in  the  two  chapters  relating  to  Registration 
and  Notice.  The  sections  in  these  chapters,  on  account  of 
large  omissions  and  additions,  are  numbered  anew. 

The  present  edition  contains  citations  of  more  than  twice 
the  number  of  cases  contained  in  the  original  work,  the  text 
of  which  has  also  been  enlarged  by  several  hundred  page's 
of  new  matter.  But  this  increase  in  the  number  of  cases 
cited,  and  in  the  number  of  pages,  very  imperfectly  shows 
the* labor  that  has  gone  into  the  preparation  of  the  several 
revised  editions  that  have  appeared.  More  time  and  labor 
have  been  given  to  these  revisions  than  to  the  original 
work.  Changes  in  type  and  in  the  size  of  the  pages  have 
been  made  in  order  nx)t  to  make  the  volumes  too  large. 

In  addition  to  th^  usual  references  to  the  ofl&cial  reports, 
references  have  been  made  to  the  Reportera  of  the  National 


MOTE  TO  THE  HFTH  EDITION. 

Reporter  System,  and  to  the  American  Decisions,  American 

Reports,  and  American  State  Reports,  for  cases  also  found 

in  these  reports ;  thus  in  many  instances  giving  references  to 

two  or  three  reports  for  the  same  case.     Many  cases  in  the 

reporters  are  also  referred  to  which  have  not  yet  appeared 

in  the  ofiScial  reports. 

L.  A.  J. 

BosTOK,  February  7,  1894. 
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FROM  THE   PREFACE  TO  THE  FIRST  EDITION. 


The  Law  of  Mortgages  is  a  subject  which  cannot  be 
treated  altogether  with  reference  to  general  principles.  At 
the  present  time,  two  opposite  theories  of  the  nature  of  a 
mortgage  hold  about  equal  sway  in  this  country,  and  this 
di£ference  of  view  at  the  foundation  of  the  subject  has  nat- 
urally led  to  many  divergences  in  the  details  of  it  It  is  a 
subject,  too,  which  legislation,  directly  and  indirectly,  largely 
controls.  All  that  part  of  it  which  relates  to  remedies  is 
closely  connected  with  the  systems  of  Civil  Procedure  in  the 
several  States,  which  are  quite  dissimilar.  The  author  has 
endeavored  to  follow  a  natural  order  of  arrangement  in  this 
treatise ;  and  while  presenting  not  merely  the  common  law 
of  the  subject,  but  as  well  the  modifications  of  that  law  made 
through  statutory  enactments  and  judicial  decisions,  in  or- 
der to  avoid  confusion  of  statement,  and  to  enable  one  who 
consults  the  book  to  turn  with  as  little  trouble  as  possible  to 
the  statement  of  the  law  upon  any  part  of  the  subject  for 
any  State  in  the  Union,  he  has  stated  in  detail  for  each  State 
the  law  upon  some  of  the  more  important  divisions  of  the 
subject,  in  which  there  is  a  want  of  harmony.  In  this  way, 
at  the  same  time,  a  fuller  presentation  of  the  law  and  of 
the  authorities  upon  these  topics  has  been  made  than  would 
otherwise  have  been  practicable. 

Boston,  February  7,  1878. 
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FROM  THE  PREFACE  TO  CORPORATE  MORTGAGES 

AND   BONDS. 


In  writing  my  Treatise  on  the  Law  of  Mortgages  of  Real 
Property,  I  at  first  intended  to  follow  out  the  application  of 
the  general  law  of  the  subject  to  mortgages  made  by  rail- 
road companies  and  similar  corporations ;  but  I  found  that 
any  treatment  I  could  give  these  special  topics  within  the 
limits  of  that  work  would,  from  its  brevity,  be  wholly  unsat- 
isfactory. This  fact,  together  with  the  consideration  that 
nearly  all  the  adjudications  upon  corporate  mortgages  relate 
to  matters  mostly  foreign  to  the  general  Law  of  Mortgages, 
led  me  to  omit  these  matters  from  my  work  upon  the  gen- 
eral subject.  The  volume  upon  Corporate  Mortgages  is  in- 
tended to  make  good  that  omission.  In  that  it  was  my 
purpose  not  to  include  subjects  elementary  or  general  in  the 
Law  of  Mortgages.  The  public  nature  of  railroad  and  other 
like  corporations  having  public  duties  to  perform,  in  return 
for  the  franchises  granted  them,  and  the  nature  and  extent 
of  their  property,  have  introduced  into  mortgages  of  their 
franchises  and  property  new  elements  of  law  which  have 
now  developed  into  a  separate  branch  of  jurisprudence.  A 
glance  at  the  table  of  contents  of  that  volume  will  show 
how  widely  t\^e  topics  considered  diflFer  from  those  which 
arise  under  ordinary  mortgages ;  and,  even  when  the  titles 
are  the  same,  an  examination  of  the  treatise  will  generally 
show  that,  as  applied  to  these  corporate  securities,  the  sub- 
stance of  the  law  is  diflFerent. 

The  work  is  in  fact  a  continuation  of  the  author's  work 
on  "  Mortgages  of.  Real  Property  "  and  applies  the  general 
principles  of  the  law  to  all  mortgages  made  by  corporations. 

Boston,  February  7, 1879. 
ix 


TABLE  OF  CONTENTS. 


CHAPTER  I. 

THE  NATURE   OF   A  MORTGAGE. 

1.  History  of  the  Development  of  the  Law 1 

2.  The  Nature  of  a  Mortgage  in  the  different  States  17 

CHAPTER  II. 

FORM   AND   REQUISITES   OF   A   MORTGAGE.  . 

1.  The  Form  generally 60 

2.  The  Formal  Parts  of  the  Deed 63 

3.  The  Condition 69 

#.  Special  Stipulations 79 

5.  Execution  and  Delivery 81 

6.  Filling  Blanks,  making  Alterations,  and  Reforming    ....  90 

CHAPTER  III. 

THE  PARTIES  TO   A  MORTGAGE. 
PART   I. 

Who  may  ffive  a  Mortgage. 

1.  Introductory 101a 

2.  Disability  of  Insanity 103 

8.  Disability  of  Infancy 104 

4.  Married  Women 106 

5.  Tenants  in  Common  of  Partnership  Real  Estate 119 

6.  Corporations 124 

7.  A  Power  to  mortgage 129 

PART  n.                                 ♦ 
Who  may  take  a  Mortgage     . 131 

CHAPTER  IV. 

WHAT  MAY  BE   THE   SUBJECT   OF   A   MORTGAGE. 

1.  Existing  Interests  in  Real  Property 136 

2.  Accessions  to  the  Mortgaged  Property 149 

xi 


TABLE  OF  CONTENTS. 

CHAPTER  V.  % 

EQUITABLE   MORTGAGES. 

saonoN 

1.  By  Agreements  and  Informal  Mortgages 163 

2.  By  Assignments  of  Contracts  of  Purchase 172^ 

8.  By  Deposits  of  Title  Deeds 179 

CHAPTER  VI. 

LIENS  FOR   PURCHASE-MONET         .  .  .  .189 

CHAPTER  VII. 

ABSOLUTE   DEED   AND   AGREEMENT   TO   RECONVBY. 

PART    I. 

When  they  constitute  a  Mortgage  in  Law 241 

PART  II. 

When  they  constitute  a  Conditional  Sale 256 

it 

CHAPTER  VIIL 

PAROL  EVIDENCE   TO  PROVE   AN  ABSOLUTE   DEED   A  MORTGAGE. 

1 .  Tbe  Grounds  upon  which  it  is  admitted 282 

2.  What  Facts  are  considered 824 

CHAPTER  IX. 

THE   DEBT   SECURED. 

1.  Description  of  the  Debt 348 

2.  Future  Advances 864 

8.  Mortgage  of  Indemnity 879 

4.  Mortgages  for  Support 388 

CHAPTER  X. 

INSURANCE. 

1.  Insurable  Interests  of  Mortgagor  and  Mortgagee 896 

2.  Insurance  by  the  Mortgagor  for  the  Benefit  of  the  Mortgagee       .  400 

8.  Insurance  by  the  Mortgagee 418 

4.  A  Mortgage  is  not  an  Alienation 422 

Xll 


TABLE  OF  CONTENTS. 
CHAPTER  XL 

FIXTURES. 

BBCTEOV 

1.  Rales  for  determining  what  Fixtures  a  Mortgage  covers         .        .        .  428 

2.  Machinery  in  Mills 444 

3.  Rolling  Stock  of  Railways 452 

4.  Remedies  for  Removal  of  Fixtures 458 

CHAPTER  Xn. 

REGISTRATION   AS   AFFECTING  PRIORITY. 

1.  Nature  and  Application  of  Regbtry  Acts 456 

2.  Requisites  as  to  Execution  and  Acknowledgment 488 

3.  Requisites  as  to  the  Time  and  Manner  of  Recording    ....  504 

4.  Errors  in  the  Record 515 

5.  The  Effect  of  a  Record  duly  made 528 

CHAPTER  XIII. 

NOTICE  AS  AFFECTING  PRIORITY. 

1.  Notice  as  affecting  Priority  under  the  Registry  Acts         .        .        .        .538 

2.  Actual  Notice 548 

i.  Implied  Nodce 560 

4;  Constructive  Notice 571 

5.  Lis  Pendens 588 

6.  How  far  Possession  is  Notice 586 

7.  Fraud  as  affecting  Priority 602 

8.  Negligence  as  affecting  Priority     .  ' 604 

CHAPTER  XIV. 

VOID  AND  USURIOUS  MORTGAGES. 
PART    I. 

Void  Mortgages. 

1.  Want  or  Failure  of  Consideration 610 

8.  Illegal  Consideration 617 

3.  Mortgages  executed  on  Sunday 628 

4.  Fraudulent  Mortgages 624 

PART  n. 

Usury, 

1.  What  Mortgages  are  Usurious 683 

2.  Compound  Interest 650 

3.  Conflict  of  Laws 656 


... 


Xlll 


TABLE  OF  CONTENTS. 

CHAPTER  XV. 
A  mortgagor's  rights  and  liabilities. 

saonov 

1.  As  to  Third  Persons 664 

2.  As  to  the  Mortgagee 667 

8.  His  Personal  Liability  to  the  Mortgagee 677 

4.  After-acquired  Titles  and  Improvements 679 

5.  Waste  by  Mortgagor 684 

CHAPTER  XVI. 

A  mortgagee's  rights  and  liabilities. 

1.  The  Nature  of  his  Estate  or  Interest 699 

2.  His  Rights  against  the  Mortgagor 707 

S.  His  Liability  to  Third  Persons 722 

CHAPTER  XVn. 

A  purchaser's  rights  and  liabilities. 

1.  Purchase  subject  to  a  Mortgage 735 

2.  Assumption  of  Mortgage  by  Purchaser 740 

8.  Personal  Liability  of  Purchaser 748 

CHAPTER  XVIII. 
A  lessee's  rights  and  liabilities      .        .        .771 

CHAPTER  XIX. 

assignment  of  mortgages. 

1.  A  Formal  Assignment  .        .  • 786 

2.  Whether  an  Assignment  may  be  compelled 792 

8.  Who  may  make  an  Assignment 794 

4.  What  constitutes  an  Assignment        .        .        .  / 804 

5.  Equitable  Assignments 818 

6.  Construction  and  Effect  of  Assignments 828 

7.  Whether  an  Assignee  takes  subject  to  Equities 884 


CHAPTER  XX. 
merger  and  subrogation. 

PART  I. 
Merger 848 

PART  II. 

Subrogation ' 874 

xiv 


TABLE  OF  CONTENTS. 
CHAPTER  XXI. 

PAYMENT   AND   DISCHAR6K 


Bscnoii 


1.  Tender  before  and  after  Default 886 

2.  Appropriation  of  Payments 904 

S.  Preramption  and  Evidence  of  Payment 913 

4.  Payment  by  Accounting  as  Administrator 919 

5.  Changes  in  the  Form  of  the  Debt 924 

6.  BeviTor  of  Mortgage .  948 

7.  Foreclosure  does  not  constitute  Payment 950 

8.  Who  may  receive  Payment  and  make  Discharge  ....  956 

9.  Discharge  by  Mistake  or  Fraud 966 

10.  Form  and  Construction  of  Discharge 972 

11.  Entry  of  Satisfaction  of  Record 989 

12.  Statutory  Provisions  for  Entering  Satisfaction  of  Record   .  .  992 

XV 


THE   LAW  OF  MORTGAGES 

OF  REAL  PROPERTY. 


CHAPTER  I. 

THE  NATURE  OP  A  MORTGAGE. 

I.  History  of  the  development  of  the  law,  I  II.  The  nature  of  a  mortgage  in  the  differ- 
1.16.  I  ent  States,  17-59. 

I.  History  of  the  Development  of  the  Law. 

1.  Mortgages  used  by  the  Anglo-Scixons.  —  Mortgages,  or  at 
least  pledges  of  land  in  the  nature  of  mortgages,  were  not  unknown 
to  the  Anglo-Saxons  in  England.  In  at  least  two  ancient  charters 
the  transactions  are  clearly  enough  defined  to  show  that  land  was 
given  as  security  for  the  payment  of  money,  though  as  to  the  man- 
ner and  form  of  the  transfer,  and  the  rights  of  the  parties  under  it, 
very  little  can  be  made  out.  The  most  important  of  these  cases  is 
quoted  below.^     It  appears  from  this  that  the  mortgagee  \vas  in  the 

1  The  translation  is  taken  from  a  coUec-  father  borrowed    thirty  pounds  of    Goda, 
tion  of  essays  of    much  interest  recently  and  assigned  him  the  land  in  pledge  for 
pnbliiihed  (1876)^  entitled  Essays  in  Anglo-  the  money,  and  he   held  it   seven   years. 
Saxon  Law,  Appendix,  Case  No.  18,  p.  342.  Then  it  happened  about  that  time  that  all 
See,  also,  the  Essay  on  Anglo-Saxon  Land  Kentish  men  were  summoned  to  Holme  on 
Law,  p.  106.    As  a  coincidence  it  may  be  military  service ;   so  Sighelm,  her  father, 
mentioned  that  the  present  chapter  with  the  was  unwilling  to  go  to  the  war  with  any 
following  quotation  had  been  written  before  man's  money  unpaid,  and  gave  thirty  pounds 
the  same  charter  had  appeared,  as  illustrat-  to  Goda,  and  bequeathed  his  land  to  Eadgifn, 
ing  Anglo-Saxon  mortgages,  in  the  third  his  daughter,  and  gave   her    the  charter, 
edition  of  Mr.  Fisher^s  excellent  treatise  on  When  he  had  fallen  in  war,  then  Goda  de- 
Mortgages.    It  is  to  be  observed  that  Ead-  nied  the  return  of  the  money,  and  refused 
gifn  mentioned  in  this  document  was  queen  to  give  up  the  land  till  some  time  in  the 
of  Edward  the  Elder,  whose  reign  was  from  sixth  year.    Then  [her  kinsman]  Byrhsige 
A.  D.  901  to  925.  Dyrincg  firmly  pressed  her  claim,  until  the 
"  Eadgifu  makes  known  to  the  archbishop  Witan,  who  then  were,  adjudged  to  Eadgifu 
and    the    community  of  Christ's    Church  that  she  should  cleanse  her  father's  hand 
how  her  land  at  Cooling  came  [to  her] ;  by  [an  oath  of]  as  much  value  [namely, 
that  is,  that  her  father  left  her  land  and  thirty  pounds].    And  she  took  oath  to  this 
charter  as  he  rightfully  got,  and  his  parents  effect  at  Aylesford,  on  the  witness  of  all  the 
left  them  to  him.    It  happened  that  her  people,  and  there  cleansed  her  father  in  re- 
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§  2.]  THE  NATURE  OF  A  MORTGAGE. 

possession  of  the  land,  and  that  he  doubtless  had  the  use  of  the  land 
in  return  for  the  use  of  the  money  loaned  by  him.  Upon  the  pay- 
ment of  the  loan  it  was  his  duty  to  render  back  the  land  to  the 
mortgagor,  and  his  failure  to  do  so  in  this  case  was  the  occasion  of 
litigation,  commencing  in  the  reign  of  Edward  the  Elder,  extend- 
ing through  the  reigne  of  JSthelstan,  Edmund,  Eldred,  and  Edwy, 
and  finally  ending  in  the  reign  of  Edgar.  The  tribunal  was  the 
Witan,  or  national  assembly,  which  was  also  the  highest  court  of 
law  in  the  kingdom. 

From  another  charter  in  which  reference  is  made  to  a  mortgage, 
it  seems  that  the  title  to  the  mortgaged  land,  at  some  time  and  in 
some  way  not  revealed,  became  vested  absolutely  in  the  mortgagee, 
who  conveyed  away  the  laud.  Slight  as  the  knowledge  is  which 
these  charters  give  us  in  respect  to  the  law  of  the  Anglo-Saxon 
mortgage  of  real  property, it  is  of  interest;  for,  while  we  find  the 
elements  of  our  present  system  of  the  law  of  real  property  in  the 
customary  laws  of  the  period  preceding  the  Norman  Conquest,  we 
may  well  expect  to  find  in  this  source  as  well  the  beginnings  of  the 
law  of  mortgage  as  a  part  of  that  system. 

2.  Vivum  vadium.  —  At  a  later  period,  as  is  apparent  from  the 

gard  to  the  return  of  the  money,  with  an  voluntarilj  to  her,  and  thanked  her  with 
oath  of  thirty  pounds.  Even  then  she  was  humility  for  the  others.  And,  farther,  he, 
not  allowed  to  enjoy  the  land  until  her  with  eleven  others,  gave  an  oath  to  her,  for 
friends  obtained  of  King  Edward  that  he  born  and  unborn,  that  the  matter  in  dis- 
forbade  him  [Goda]  the  land,  if  he  wished  pute  was  forever  settled ;  and  this  was 
to  enjoy  any  [that  he  held  from  the  king] ;  done  in  the  witness  of  King  JSthelstan  and 
and  he  so  let  it  go.  Then  it  happened,  in  his  Witan,  at  Hamme,  near  Lewes.  And 
course  of  time,  that  the  king  brought  so  Eadgifu  held  the  land,  with  the  charters, 
serious  chaises  against  Goda,  that  he  was  daring  the  days  of  the  two  kings,  her  sons 
adjudged  to  lose  charters  and  land,  all  that  [^thelstan  and  Eadmund^.  Then  Eadred 
he  held  [from  the  king,  and  his  life  to  be  in  died,  and  Eadgifa  was  deprived  of  all  her 
the  king's  hands].  The  king  then  gave  property ;  and  two  sons  of  Goda  (Leofstan 
him  and  all  his  property,  charters,  and  and  Leofric)  took  from  Eadgifa  the  two 
lands  to  Eadgifu,  to  dispose  of  as  she  would,  before-mentioned  lands  at  Cooling  and  Os* 
Then  said  she  that  she  durst  not,  for  [fear  teriand,  and  said  to*  the  child  Edwy,  who 
of]  God,  make  such  a  return  to  him  as  he  was  then  chosen  king,  that  they  were  more 
had  merited  from  her,  and  gave  up  to  him  rightly  theirs  than  hers.  This  then  re- 
all  his  lands  except  two  hides  at  Osterland,  roained  so  till  Edgar  obtained  power ;  and 
but  would  not  give  np  the  charters  before  he  and  his  Wiun  adjudged  that  they  had 
she  knew  how  truly  he  would  hold  them  in  been  gnUty  of  wicked  spoliation,  and  they 
regard  to  the  lands.  Then  King  Edward  adjudged  and  restored  to  her  her  property, 
died,  and  ^thelstan  took  the  throne.  When  Then  by  the  king's  leave  and  witness,  and 
it  seemed  to  Goda  seasonable,  he  went  to  that  of  all  his  bishops  [and  chief  men]. 
King  JEthelstan,  and  prayed  him  to  inter-  Eadgifu  took  the  chartera,  and  made  a  gift 
cede  with  Eadgifa  for  the  return  of  his  of  the  land  to  Christ's  Chnrch,  [and]  with 
charters  ;  and  the  king  then  did  so,  and  her  own  hands  laid  them  upon  the  altar,  as 
she  returned  him  all  excq>t  the  charter  of  the  property  of  the  commnnity  tottftr" 
Osterland ;  and  he  relinquished  the  charter 
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Domesday,  pledges  of  land  were  frequent.  Later  still,  in  the  time 
of  Glanville,  pledges  of  land  bad  taken  two  distinct  forms,  the 
vivum  vadium  and  the  mortuum  vadium.  The  former  denoted  a 
pledge  of  land  when  the  creditor  took  possession  of  the  land  under 
the  conveyance,  and  held  it  for  a  certain  period,  during  which  the 
rents  and  profits  received  by  him  went  towards  the  payment  of  the 
debt.  Upon  payment  of  the  debt  the  debtor  was  entitled  to  have 
bis  lands  back  again,  and  might  recover  them  by  suit  if  not  volun- 
tarily restored.  This  was  apparently  the  form  of  the  mortgage 
referred  to  in  the  Anglo-Saxon  charter  of  the  tenth  century  already 
quoted  ;  and  the  mortgages  mentioned  in  Domesday  seem  to  imply 
that  possession  of  the  property  was  in  the  mortgagee  ;  and  also,  in 
the  time  of  Glanville,  the  possession  seems  usually  to  have  followed 
the  security. 

3.  This  form  of  mortgafire  is  like  the  Welsh  mortgage  of  a 
later  period,  in  so  far  that  it  contains  no  condition  that  the  convey- 
ance is  to  be  void  upon  payment  of  the  debt,  as  is  the  case  with  the 
common  mortgage,  but  the  mortgagee  had  the  possession  of  the 
property  assured  to  him,  and  received  the  rents  and  profits  either 
in  lien  of  interest,  or  in  discharge  of  both  principal  and  interest. 
Under  this  form  of  mortgage  the  mortgagee  had  no  remedy  what- 
ever. He  could  not  sue  for  the  debt.  There  was  no  covenant  for 
payment,  either  express  or  implied.^  He  could  neither  compel  the 
mortgagor  to  redeem,  nor  cut  off  his  right  of  redemption  by  fore- 
closure. In  this  respect  the  transaction  was  like  a  conditional  sale. 
The  mortgagor  could  redeem  at  his  option,  and  could  enforce  his 
right  either  at  law  or  in  equity.  After  full  payment  of  the  debt 
from  the  rents  and  profits,  the  mortgagor's  right  to  redeem  would 
be  barred,  ffnally,  by  the  lapse  of  the  statutory  period  of  limitation. 
This  form  of  security  is  the  same  as  one  form  of  the  Welsh  mort- 
gage, or.  of  a  mortgage  in  the  nature  of  a  Welsh  mortgage,  where 
the  property  is  conveyed  to*  the  mortgagee  and  his  heirs,  to  hold 
until  out  of  the  rents  and  profits  he  shall  have  received  both  princi- 
pal and  interest.^  The  principal  distinction  between  the  ancient 
vivum  vadium  and  the  modern  Welsh  mortgage  seems  to  be  that, 
while  in  the  former  the  rents  were  applied  in  satisfaction  of  the 

1  Howel  V,  Price,  1  P.  Wms.  291 ;  Lon-  it  provides  that  the  mortgagee  maj  collect 

gnet  9.  Scawen,  1  Yes.  Sen.  402.     A  mort-  the  rent  of  the  mortgaged  premises,  and 

gage  which  secures  a  hond,  note,  or  other  apply  the  same  on  account  of  the  mort- 

personal  obligation  of  the  mortgagor,  and  gage  debt.     O'Neill  v.  Gray,  89  Han,  566. 
is  conditioned  to  become  void  on  payment,       ^  Coote  on  Mort.  208 ;  Rankert  v.  Clow, 

is  not  a  Welsh  mortgage,  or  a  mortgage  16  Tex.  9;  Aogier  v.  Masterson,  6  Cal. 

in  the  nature  of  such  a  mortgage,  though  61. 
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principal,  in  the  latter  they  were  received  in  satisfaction  of  the  in- 
terest, the  principal  generally  remaining  undisturbed. 

4.  The  mortuum  vculium  was  the  designation  of  a  pledge  of 
land  of  which  the  mortgagee  did  not  necessarily  receive  the  posses- 
sion, or  have  the  rents  and  profits  in  reduction  of  the  demand.  In 
the  time  of  Glanville  this  form  of  security  was  looked  upon  with 
much  disfavor  as  a  species  of  usury.  That  the  creditor  was  liable 
to  the  penalties  of  usury  if  he  received  money  for  the  use  of  the 
loan,  and  wa«  considered  dishonest  as  well,  is  a  sufficient  reason 
why  this  kind  of  security,  though  not  prohibited,  was  then  seldom 
used.  The  mortuum  vadium  spoken  of  by  Littleton  is  the  common 
law  mortgage.  It  had  then  become  a  conditional  estate  ;  the  con- 
dition being  that  upon  payment  of  the  debt  at  a  fixed  time  the 
grantor  might  reenter,  but  upon  breach  of  the  condition  the  con- 
veyance became  absolute.^  It  was  at  a  later  day  that  the  equitable 
right  of  redemption  after  forfeiture  became  an  incident  of  the  mort- 
gage. The  nature  of  the  transaction  as  a  mere  security  for  a  debt 
was  not  then  regarded,  but  the  rules  applicable  to  other  estates 
upon  condition  were  enforced  with  all  their  strictness.  This  is  illus- 
trated in  the  statement  of  Littleton,  that  if  the  condition  was  that 
the  debtor  should  pay  a  certain  sum  of  money  to  the  mortgagee,  no 
definite  time  being  fixed  for  the  payment,  if  the  debtor  died  before 
making  payment,  a  tender  of  payment  by  his  heir  was  void,  because 
the  time  within  which  the  payment  should  be  made  was  past,  the 
condition  that  the  debtor  should  pay  being  as  much  as  to  say  that 
he  should  pay  during  his  lifetime.  But  if  the  condition  was  that 
the  payment  should  be  made  by  a  day  certain,  then,  if  the  debtor 
died  before  that  day,  his  heir  or  executor  might,  as  his  representa- 
tive, tender  the  money  within  the  time  limited.^ 

^  Littletoa'8  Tenures,  lib.  iii.  ch.  5,  §  332.  the  money,  then  the  pledge  is  dead  as  to 

" {Of  Estateg  upon  Condition.)    Item:  If  a  the  tenant." 

feoffment  be  made  upon  such  condition  that        ^  I^^ttleton's  Tenures,  lib.  iii.  ch.  5,  §  337. 

if  the  feoffor  pays  to  the  feoffee,  at  a  cer-  "  Also,  if  a  feoffment  be  made  upon  condi- 

tain  day,  forty  pounds  of  money,  that  then  tion  that  if  the  feoffor  pay  a  certain  sum  of 

the  feoffor  may  reenter ;  in  this  case  the  money  to  the  feoffee,  then  it  shall  be  lawful 

feoffee  is  called  tenant  in  mortgage,  which  to  the  feoffor  and  his  heirs  to  enter;  in  this 

is  as  much  to  say  in  French  as  mortgage,  case  if  the  feoffor  die  before  the  payment 

and    in    Latin    mortuum  vadium.    And  it  made,  and  the  heir  will  tender  to  the  feoffee 

seemeth  that  the  cause  why  it  is  called  mort-  the  money,  such  tender  is  Toid,  because  the 

gage  is,  for  that  it  is  doubtful  whether  the  time  within  which  this  ought  to  be  done  is 

feoffor  will  pay  at  the  day  limited  such  past.    For  when  the  condition  is,  that  if 

sum  or  not;  and,  if  he  doth  not  pay,  then  the  feoffor  pay  the  money  to  the  feoffee, 

the  land  which  is  put  in  pledge  upon  con-  this  is  as  much  to  say  as  if  the  feoffor  dur. 

dition  for  the  payment  of  the  money  is  ing  his  life  pay  the  money  to  the  feoffee ; 

taken  from  him  forever,  ^nd  so  dead  to  and  when  the  feoffor  dieth  then  the  time 

him  upon  condition.    And  if  he  doth  pay  of  the  tender  is  past.    But  otherwise  it  is 
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5.  Suoh  restraints  upon  the  free  alienation  of  leuids  were 
imposed  after  the  Norman  Conquest  under  the  feudal  system  then 
established  that  it  is  probable  that  mortgages  were  almost  unknown 
in  England  for  the  next  two  hundred  years.^  At  length  the  stat- 
ute of  Quia  Umptores  ^  restored  freedom  of  alienation  to  all  except 
the  immediate  tenants  of  the  crown,  and  not  long  afterwards  ques- 
tions relating  to  the  nature  of  mortgages  and  the  respectiye  rights 
of  the  parties  began  to  receive  the  attention  of  the  courts  and  of 
Parliament. 

6.  Growth  of  the  dootrine  of  an  equity  of  redemption.  —  In 
the  latter  part  of  the  reign  of  Elizabeth  it  seems  to  have  been  an 
unsettled  question  whether  an  absolute  forfeiture  of  the  estate  had 
not  been  incurred  by  a  non-payment  of  the  debt  at  the  day  named 
in  the  condition.^  But  the  right  of  the  mortgagor  to  redeem  after 
forfeiture  seems  to  have  been  a  recognized  right  in  the  reign  of 
Charles  I. ;  ^  although  at  the  close  of  the  reign  of  Charles  II.  an 
equity  of  redemption  was  declared  to  be  a  mere  riffht  to  recover 
the  estate  in  equity  after  breach  of  the  condition,  and  not  such  an 
estate  as  was  entailable  within  the  statute  de  donia.^  In  this  case 
Chief  Justice  Hale  made  the  often  quoted  remark,  ^'  By  the  growth 
of  equity  on  equity,  the  heart  of  the  common  law  is  eaten  out, 
and  legal  settlements  are  destroyed."     He  thought  the  mortgagor's 

where  a  day  of  payment  is  limited,  and  the  flowed  the  doctrine  that  the  tenant  conld 
feoffi>r  die  before  the  day ;  then  may  the  not  transfer  his  fend  without  his  lord's  con- 
heir  tender  the  money  as  is  aforesaid,  for  sent,  nor  the  lord  his  seigniory  without  hia 
that  the  time  of  the  tender  was  not  past  by  tenant'a  consent,  although  the  tenants,  even 
the  death  of  the  feoffor.  Also  it  seemeth  of  the  crown,  it  wonid  seem,  might  grant 
that  in  such  case,  where  the  feoffor  dieth  subinfeudations  (t.  e.  to  hold  of  themselyes) 
before  the  day  of  payment,  if  the  executors  *  without  license.  It  was  further  held,  the 
of  the  feoffor  tender  the  money  to  the  feof-  tenant  could  not  subject  his  landa  to  his 
fee  at  the  day  of  payment,  this  tender  is  good  debts  by  execution  of  law,  for,  if  he  could, 
enough ;  and  if  the  feoffee  refuse  it,  the  he  might  have  effected  that  circuitonsly 
heirs  of  the  feoffor  may  enter.  And  the  which  he  conld  not  by  direct  means  have 
reason  is,  for  that  the  executors  represent  accomplished.  Nor,  if  the  lands  came  to 
the  person  of  their  testator."  Followed  in  him  by  descent,  could  he  aliene  them  with- 
Ahop  V.  Hall,  1  Root  (Conn.),  346.  out    the  consent    of  the    next    collateral 

^  Coote  on  Mortg.  5.    "  In  the  twentieth  heir." 

year  of  William's  reign,  and  on  the  com-  ^18  £dw.  I.  (▲.  d.  1325). 

pletion  of  Domesday  Book,  he  summoned  a  *  GoodalPs  case,  5  Rep.  96 ;  Wade's  case, 

meeting  of  all  the  principal  landholders  in  5  Rep.  115. 

London  and  Salisbury,  and  accepted  from  ^  Emanuel  College  v.  Evans,  1  Rep.  in 

them  a  surrender  of  their  lands,  and  re-  Ch.  18.    In  this  case,  although  the  money 

granted  them  on  performance  of  homage  was  not  paid  at  the  day  but  afterwards,  it 

and  the  oath  of  fealty.   The  mesne  lords,  on  was  held  that  the  mortf>:age  term  ought  to 

their  subinfeudations,  also  demanded  hom-  be  void,  just  as  it  would  have  been  at  law 

age  and  fealty,  and  it  was  held  the  bond  of  on  a  payment  according  to  the  condition, 

allegiance  was  mutual,  each  being  bound  to  ^  Roscarrick  t;.  Barton,    1   Ca.  in  Ch. 

defend  and  protect  the  other.    From  this  217.                ^ 
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equity  of  redemption  had  already  been  carried  too  far,  saying :  ^*  In 
14  Richard  II.  the  Parliament  would  not  admit  of  redemption ;  but 
now  there  is  another  settled  course ;  as  far  as  the  line  is  given,  man 
will  g6 ;  and  if  an  hundred  years  are  given,  man  will  go  so  far,  and 
we  know  not  whither  we  shall  go.  An  equity  of  redemption* is 
transferable  from  one  to  another  now,  and  yet  at  common  law,  if 
he  that  had  the  equity  made  a  feoffment  or  levied  a  fine,  he  had 
extinguished  his  equity  in  law ;  and  it  hath  gone  far  enough 
already,  and  we  will  go  no  further  than  precedents  in  the  matter 
of  equity  of  redemption,  which  hath  too  much  favor  already." 

Even  so  late  as  1787  it  was  strenuously  argued  before  the  High 
Court  of  Chancery,^  that  an  equity  of  redemption  was  not  an  estate 
in  land  of  which  a  husband  was  entitled  to  be  a  tenant  by  the  cur- 
tesy. It  was  insisted  that  the  equity  of  redemption  was  no  actual 
estate  or  interest  in  the  wife,  but  only  a  power  in  her  to  reduce  the 
estate  into  her  possession  again  by  paying  off  the  mortgage  ;  it  was 
compared  to  the  case  of  a  proviso  for  a  reentry  in  a  conveyance 
when  no  entry  had  eyer  been  made,  and  to  a  condition  broken  when 
no  advantage  had  ever  been  taken  thereof ;  that  the  wife  was  never 
seised  in  fee  in  law,  because  the  legal  estate  was  out  of  her  by  vir- 
tue of  the  mortgage,  but  had  only  a  bare  possession,  and  was  in 
receipt  of  the  rents  and  profits ;  so  that  the  mortgagor  had  merely  a 
right  of  action  or  of  suit  in  a  court  of  equity,  in  order  that  the  estate 
might  be  reconyeyed  to  her  upon  complying  with  the  terms  in  the 
mortgage.  But  Lord  Hardwicke  declared  that  an  equity  of  redemp- 
tion is  an  estate  in  the  land,  for  it  may  be  devised,  granted,  or  en- 
tailed with  remainders,  and  such  entail  and  remainders  may  be 
barred  by  a  fine  and  recovery,  and  therefore  cannot  be  considered 
as  a  mere  right  only,  but  such  an  estate  whereof  there  may  be  a 
seisin ;  the  person,  therefore,  entitled  to  the  equity  of  redemption 
is  considered  as  the  owner  of  the  land,  and  a  mortgage  in  fee  is 
considered  as  personal  assets. 

7.  When  the  doctrine  was  first  established.  —  Courts  of  equity 
had  become  fully  established  in  their  authority  in  the  reign  of 
James  I.,  and  although  many  equitable  principles  now  recognized 
in  the  doctrine  of  mortgages  were  not  fully  established  till  long 
afterwards,  it  is  probable  that  at  this  time  the  subject  of  mortgages 
was  so  far  within  their  jurisdiction  as  to  enable  them  to  relieve  the 
mortgagor  from  the  forfeiture  of  his  rights  through  failure  to  pay 
according  to  the  condition,  and  to  establish  the  doctrine  of  the  equity 
of  redemption.*    *'No  sooner,  however,  was  this  equitable  principle 

^  Casbonie  v.  Scarfe,  1  Atk.  60S.  ^  Coote  on  Mortg.  21. 
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established  than  the  cupidity  of  creditors  induced  them  to  attempt 
its  invasion,  and  it  was  a  bold  but  necessary  decision  of  equity  that 
the  debtor  conld  not,  even  by  the  most  solemn  engagements  entered 
into  at  the  time  of  the  loan,  preclude  himself  from  his  right  to 
redeem;  for  in  every  other  instance,  probably,  the  rule  of  law, 
Modus  et  eonventio  vincunt  legem^  is  allowed  to  prevail.  In  truth 
it  required  all  the  firmness  and  wisdom  of  the  eminent  judges  who 
successively  presided  in  the  courts  of  equity  to  prevent  this  equitable 
jurisdiction  being  nullified  by  the  artifice  of  the  parties/'  ^  Accord- 
ingly, *^  Once  a  mortgage  always  a  mortgage,"  ^  became  one  of  the 
most  important  maxims  in  this  branch  of  the  law;  and  a  strict 
adherence  to  it  has  at  all  times  been  enforced.  The  parties  have  not 
been  allowed  to  provide  that  the  deed  creating  the  mortgage  shall 
at  any  time,  or  upon  the  happening  of  any  event,  cease  to  be  a  mort- 
gage, and  become  an  nbsolute  conveyance.^  An  agreement  or  stip- 
ulation cutting  off  the  right  of  redemption  has  always  been  held  to 
be  utterly  void.^  Even  a  subsequent  release  of  this  right  by  t;he 
mortgagor  has  always  been  looked  upon  with  suspicion,  and  sus- 
tained only  when  made  for  a  proper  consideration  and  without 
oppression  on  the  part  of  the  mortgagee.^ 

8.  A  mortfirage  at  law  differs  much  in  its  nature  ftom  a  mort- 
ffaffo  in  equity.  A  mortgage  being  a  qualified  conveyance  of  prop- 
erty, whereby  the  owner  parts  with  it  so  far  as  to  make  it  a  security 
to  his  creditor,  and  his  creditor  holds  it  in  such  a  way  that  the  owner 
Hiay,  by  equitably  fulfilling  his  obligation,  have  his  own  again,  the 
question,  what  are  the  respective  rights  and  titles  of  each,  is  one  that 
lies  at  the  foundation  of  the  law  upon  this  subject.  Originally  an 
estate  upon  condition  at  law,  equity  assumed  jurisdiction  to  relieve 
the  mortgagor  against  an  absolute  forfeiture  upon  his  default  in  per- 
forming the  condition  subsequent ;  and  for  two  hundred  years  and 
more  a  mortgage  has  been  one  thing  at  law  and  quite  another  thing 
in  equity,  although  the  equitable  view  of  the  subject  has  largely 
encroached  upon,  and  sometimes  quite  superseded,  the  legal,  even  in 
courts  of  law.^ 

^  Coote  on  Mortg.  21.    And  see  Price  v.  ^  "  The  case  of  mortgages/'  says  Chan- 

Perrie,  2  Freem.  258 ;  Willett  v.  Winnell,  cellor  Kent,  *'  is  one  of  the  most  splendid 

1  Yem.  488 ;  Bowen  o.  Edwards,  1  Rep.  in  instances  in  the  history  of  our  jurisprudence 

Ch.  222.  of  the  triumph  of  equitable  principles  over 

'  Newcomb  t;.  Bonbam,  1  Vem.  7.  technical  rules,  and  the  homage  which  those 

*  Coote  on  Mor^.  22 ;  2  Story  £q.  Jur.  principles  have  received  by  their  adoption 
§  1019.  in  the  courts  of  law."    4  Kent  Com.  138. 

^  See  §§  108S-1046 ;  also,  Quartermous  "  It  is  difficult  to  conceive,"  says  Mr.  Coote, 

V.  Kennedy,  29  Ark.  544 ;  Lee  v.  Evans,  8  "  had  the  conrts  of  the  law  been  so  inclined 

Cal.  424.  (which  it  does  seem  they  were),  on  what 

*  Pritchard  v.  Elton,  38  Conn.  434.  7 


§  9.]  THE  NATURE  OF  A  MORTGAGE. 

Courts  of  equity  could  not  alter  the  legal  effect  of  the  forfeiture 
which  followed  a  breach  of  the  condition,  and  did  not  attempt  to  do 
so ;  but  they  regarded  it  as  in  the  nature  of  a  penalty  which  ought 
to  be  relieved  against.  They  recognized  the  purpose  of  the  mort- 
gage as  merely  a  pledge  to  secure  a  debt,  and  declared  it  unreason- 
able that  the  mortgagee  should,  by  the  failure  of  the  debtor  to  meet 
his  obligation  at  the  day  appointed,  be  entitled  to  keep  as  his  own 
what  was  intended  as  a  pledge.^  At  law  the  legal  right  of  the  mort- 
gagor to  have  his  estate  again  was  forfeited ;  but  in  equity  he  was 
allowed  still  to  reclaim  it  upon  payment  of  his  debt  with  interest. 
This  is  the  equity  of  redemption.  From  the  combined  influence  of 
these  rules  of  law  and  principles  of  equity  has  come  the  present  law 
of  mortgages. 

The  equitable  view  of  a  mortgage,  as  merely  a  security  for  the 
payment  of  a  debt  or  the  performance  of  some  duty,  is  that  which 
is  at  the  present  day  so  constantly  presented,  both  in  theory  and 
prs^ctice,  that  it  is  difficult  to  realize  that  the  rules  of  the  common 
law  in  respect  to  it  remain  for  the  most  part  unaltered;  that  the 
transaction  is  atill  a  conveyance  conditional  upon  the  non-payment 
of  the  debt  on  a  day  certain,  and  that  upon  a  breach  of  the  condi- 
tion the  mortgagor  at  law  is  without  right  or  remedy.  The  whole 
legal  estate  upon  the  default  passes  irrevocably  to  the  mortgagee. 
But  at  this  point  a  court  of  equity  allows  and  enforces  the  right  of 
redemption;  and  the  jurisdiction  of  courts  of  equity  to  give  this 
remedy  is  fully  recognized  in  courts  of  law. 

9.  In  courts  of  law  the  rigor  of  the  doctrine,  in  respect  to  the 
conditional  character  of  the  mortgage,  was  not  at  all  abated  in  Eng- 
land until  the  enactment  of  the  statute  of  7  Geo.  II.  ch.  20,^  which 
permitted  a  mortgagor,  when  an  action  was  brought  on  the  bond,  or 
ejectment  on  the  mortgage,  pending  the  suit,  to  pay  to  the  mort- 
gagee the  mortgage  money,  interest,  and  all  costs  expended  in  any 
suit  at  law  or  in  equity  ;  or,  in  case  of  a  refusal  to  accept  the  same, 
to  bring  such  money  into  court  where  such  action  was  pending,  and 
the  moneys  so  paid  or  brought  into  court  were  declared  to  be  a  sat- 
isfaction and  discharge  of  the  mortgage,  and  the  court  was  required. 


ft 


principle   they  coald  hare  proceeded    in  tnrbing  the  settled  landmarks  of  property, 

giving  the  debtor  relief.     The  forfeiture  Coote  on  Mortg.  17. 

was  complete ;  the  mortgagee,  by  the  de-  ^  Coote  on  Mortg.  19. 

fault  of  the  mortgagor,  had  become  the  ab-  ^  Recnacted  in  New  Jersey,  December  3, 

solute  owner  of  the  estate;  it  could  not  be  1794,  Nix.  Dig.  (4th  ed.)  608.    See,  alao, 

divested  from  him  without  a  reconveyance,  Virginia  Code  (1873),  ch.  131,  §  21 ;  Davis 

and  there  remained  no  remedy,  short  of  an  v.  Teays,  3  Gratt.  283 ;  Connecticut  Gen. 

actual  legislative  enactment,  without  dis-  Sts.  (1875)  p.  471. 
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HISTORY  OF  THE  DEVELOPMENT  OF  THE  LAW.      [§§  10,  11. 

by  rale  of  courfc,  to  compel  the  mortgagee  to  assign,  surrender,  or 
reconvey  the  mortgaged  premises  to  the  mortgagor,  or  to  such  other 
person  as  he  should  for  that  purpose  nominate  and  appoint.  ^'  In 
cases  strictly  within  the  terms  of  this  statute,  the  English  courts  of 
law  have  exercised  an  equitable  jurisdiction  to  enforce  redemption 
on  payment  of  the  mortgage  debt,  after  default  in  payment  accord- 
ing to  the  condition,  by  compelling  a  reconveyance.  Except  in  cases 
within  this  statute,  the  doctrine  of  the  English  courts  is  in  accord- 
ance with  the  ancient  common  law,ihat  at  law  a  failure  to  pay  at  the 
day  prescribed  forfeits  the  estate  of  the  mortgagor  under  the  condi- 
tion, leaving  him  only  an  equity  of  redemption,  which  chancery  will 
lay  hold  of  and  give  effect  to  by  compelling  a  reconveyance  on 
equitable  terms."  ^ 

This  statute  is  strictly  construed,  and  is  not  applicable  in  any 
case  in  which  the  mortgagor  is  himself  the  actor.  It  is  applicable 
only  in  the  cases  mentioned  in  the  preamble  and  introductory  words 
of  the  statute,  and  was  not  intended  to  supplant  bills  for  redemption 
which  afford  a  more  complete  remedy .^ 

10.  The  respective  claims  of  mortgagor  and  mortgagee  in 
courts  of  common  law  and  of  equity  afford  a  notable  instance  of  the 
rise  of  a  trust  through  the  mere  existence  of  another  legal  relation- 
ship.' "  In  a  court  of  common  law,  a  mortgage  is  an  ordinary  con- 
veyance following  upon  a  contract  for  a  sale  or  for  a  lease.  The 
mortgagee  takes  the  place  of  the  mortgagor  as  owner  of  the  land, 
and  the  mortgagor  that  of  the  mortgagee  as  owner  of  the  money 
borrowed,  the  subsequent  repayment  of  the  money  and  reconvey- 
ance of  the  land  being  regulated  by  what  is  in  fact  nothing  else  than 
a  subsidiary  contract.  In  a  court  of  equity  the  mortgagee  is  recog- 
nized as  having  nothing  more  than  the  sort  of  security  for  his  debt 
which  is  provided  by  a  conditional  power  of  sale,  and,  whether  he 
be  in  possession  of  the  land  or  not,  is  treated  as  the  mere  trustee  of 
the  land  for  the  benefit  of  the  mortgagor  and  his  heir.  The  money 
lent  descends,  on  the  death  of  either  of  the  parties,  as  a  debt  due 
from  the  one,  or  his  executors,  to  the  other,  or  his  executors." 

11.  The  modern  oommon  law  dootrine  of  mortgages.  —  At 
common  law  the  legal  estate  vested  in  the  mortgagee  and  was  for- 
feited upon  default.  Equity  established  the  right  of  redemption 
after  default.     From  these  principles  is  derived  the  doctrine  of  mort- 

1  Per  Mr.  Justice  Depae,  in  Shields  v,  v,  Lozear,  34  N.  J.   L.  496,  3  Am.  Rep. 

Lozear,  34  N.  J.  L.  496,  3  Am.  Hep.  256.  256. 

'  Good-title  v.  No-title,  11  Moore,  491;  *  Mr.  Sheldon  AmeHf  in  his  Science  of 

Hurst  V.  Clifton,  4  Ad.  &  E.  809 ;  Shields  Jarisprudence,  p.  269. 
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gages  as  it  exists  at  the  present  day,  in  England  and  in  a  large  part 
of  our  own  country.  The  legal  title  passes  to  the  mortgagee  by  the 
deed,  but  the  mortgagor  has  after  default  a  right  to  redeem,  which 
he  may  enforce  in  equity.  A  mortgage  is  one  thing  at  law  and 
another  in  equity  ;  in  the  one  court  it  is  an  estate,  and  in  the  other  a 
security  only.  The  mortgagee  has  certain  legal  remedies  and  the 
mortgagor  certain  equitable  remedies.  These  have  been  so  adjusted 
that  a  perfectly  defined  system  is  the  result.  Courts  of  law  and 
courts  of  equity  mutually  recognize  the  jurisdiction  of  each  other 
over  this  subject.  Courts  of  law  have  so  far  adopted  the  principles 
of  equity  that  they  allow  tbe  legal  title  of  the  holder  of  the  mort- 
gage to  be  used  only  for  the  purpose  of  securing  his  equitable  rights 
under  it.  Courts  of  equity  allow  the  mortgagee,  for  the  purpose  of 
protecting  and  enforcing  his  lien  against  the  mortgagor,  the  reme- 
dies  of  an  owner ;  he  may  enter  into  and  hold  possession,  and  take 
the  rents  and  profits  in  payment  of  his  mortgage  debt,  and  may  have 
his  action  of  ejectment  to  recover  such  possession,  and  hence  is 
sometimes  called  the  owner.^  ^he  mortgagee  has  something  more 
than  a  mere  lien ;  he  has  a  transfer  of  the  property  itself  and  a  legal 
estate  in  it,  giving  him  a  standing  at  law  as  well  as  in  equity.^  His 
interest  can  be  called  a  lien  only  in  a  loose  and  general  sense,  in 
contradistinction  to  an  absolute  and  indefeasible  estate.^ 

In  equity  a  mortgage  of  land  is  r^arded  as  a  mere  security  for 
a  debt  or  obligation,  which  is  considered  as  the  principal  thing, 
and  the  mortgage  only  as  the  accessory.^  The  legal  title  vests  in 
the  mortgagee  merely  for  the  protection  of  his  interest,  and  in 
order  to  give  him  the  full  benefit  of  the  security;  but  for  other 
purposes  the  mortgage  is  a  mere  security  for  the  debt.^ 

A  recital  in  a  mortgage  that  the  note  secured  is  collateral  to  the 
mortgage  does  not  change  the  character  of  the  instruments  or  their 
relation  to  each  other  under  the  general  rule  as  to  principal  and 
incident;  and  the  fact  that  the  note  is  indorsed  by  a  third  person 
makes  no  difference.^ 

As  to  all  persons  except  the  mortgagee  and  those  claiming  under 
him,  it  is  everywhere  the  established  modern  doctrine  that  a  mort- 
gagor in  possession  is  at  law,  both  before  and  after  breach  of  the 
condition,  the  legal  owuer.<^     This  is  the  rule  not  merely  in  courts 

1  Clark  t;.  Rejbnrn,  1  Kans.  281.  *  Glass  v,  Ellison,  9  N.  H.  69;  Gabbert 

'  Barnard  o,  Eaton,  2  Cash.  294,  304.  v,  Schwartz,  69  Ind.  450. 

'  Conard  v,  Atlantic  Ins.  Co.  1  Pet.  386,  >  Catlin  v.  Henton,  9  Wis.  476. 

441 ;  Evans  v.  Merriken,  8  G.  &  J.  39,  47.  ?  ||  ^67,  702. 


Dec.  632. 


*  Timms  v.  Shannon,  19  Md.  296, 61  Am. 
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of  equity,  but  in  courts  of  law  as  well.  Lord  Mansfield,  by  his 
decisions  upon  the  subject  of  mortgages,  did  much  to  naturalize 
these  equitable  doctrines  in  courts  of  law.  In  a  case  before  the 
King's  Bench,  he  said :  ^*  It  is  an  affront  to  common  sense  to  say 
the  moi*tgagor  is  not  the  real  owner ;  "  and  therefore  he  held  that  a 
mortgagor  in  possession  gains  a  settlement,  because  the  mortgagee, 
notwithstanding  the  form,  has  but  a  chattel,  and  the  mortgage  is 
only  a  security.^ 

Again,  in  construing  a  will,  he  held  that  whatever  words  were 
sufficient  to  carry  the  money  due  on  a  mortgage  would  carry  the 
interest  in  the  land  along  with  it,  saying,^  ^*  that  a  mortgage  is  a 
chaise  upon  the  land ;  and  whatever  would  give  the  money  will 
carry  the  estate  in  the  land  along  with  it,  to  every  purpose.  The 
estate  in  the  land  is  the  same  thing  as  the  money  due  upon  it.  It 
will  be  liable  to  debts ;  it  will  go  to  executors ;  it  will  pass  by  a 
will  not  made  and  executed  with  the  solemnities  required  by  the 
statute  of  frauds.  The  assignment  of  the  debt,  or  forgiving  it,  will 
draw  the  land  after  it,  as  a  consequence ;  nay,  it  would  do  it,  though 
the  debt  were  forgiven  only  by  parol,  for  the  right  to  the  land 
would  follow,  notwithstanding  the  statute  of  frauds." 

12.  Lord  Mansfield's  views.  —  It  is  true  that  some  opinions 
expressed  by  Lord  Mansfield  would  seem  to  lead  to  the  conclusion 
that  he  regarded  a  mortgage  even  at  law  as  merely  a  security  for 
a  debt,  and  not  a  legal  conveyance.'  '*  Lord  Mansfield,  indeed," 
says  Mr.  Coventry,*  "  appears  to  have  entertained  mistaken  concep- 
tions on  this  and  other  subjects  connected  with  the  law  of  mort- 
gages. His  chief  error  seems  to  have  been  in  mixing  rules  of 
equity  with  rules  of  law,  and  applying  the  former  in  cases  where 
the  latter  only  ought  to  have  prevailed." 

An  unqualified  adoption  of  some  of  the  expressions  of  Lord 
Mansfield  is  inconsistent  with  a  legal  view  of  the  nature  of  mort- 

^  The  King  v.  St.  Michael's,  Doaj?.  630.  tion  between  them  which  subsists  with  ns  is 

^  Mnrtin  r.  Mowlin,  2  Burr.  969,  978,  not  known ;  and  there  are  many  things  in 

decided  in  1760.  his  decisions  which  show  that  his  mind  had 

'  See,  also.  Ken  v.  Balkelej,  Dong.  292 ;  received  a  tinge  on  that  subject  not  qaite 

Eaton  9.  Jaqnes,  2  Dong.  455.  consistent  with  the  constitution  of  England 

*  In  note  to  Powell  on  Mortg.  267,  n.  and  Ireland  in  the  administration  of  justice. 

Lord  Redesdale,  in  Shannon  v.  Bradstreet,  It  is  a  most  important  part  of  that  constitu- 

1    Sch.  &  Lef.  52,  65,  speaking  of  Lord  tion  that  the  jurisdictions  of  the  courts  of 

Mansfield's  tendency  to  giro  courts  of  law  law  and  equity  should  be  kept  perfectly  dis- 

the  power  of  oonrts  of  equity,  said :  "  Lord  tinct ;  nothing  contributes  more  to  the  due 

Mansfield  had  on  his  mind  prejudices  de-  administration  of  justice;  and,  though  they 

rired  from  his  familiarity  with  the  Scotch  act  in  a  great  degree  by  the  same  rules,  yet 

law,  where  law  and  equity  are  administered  they  act  in  a  different  manner,  and  their 

in  the  same  courts,  and  where  the  distinc-  modes  of  affording  relief  are  different." 
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gages ;  it  would  lead  to  the  conclasion  that  a  mortgage  is  merely  a 
security  and  not  an  estate  in  the  land.  The  English  courts  by  uni- 
versal consent  have  refused  to  adopt  this  conclusion  ;  but  in  this 
country  his  lead  has  been  followed  in  about  half  of  the  States  ;  and 
the  adoption  of  equitable  principles  by  courts  of  law  has  been  fol- 
lowed by  legislative  enactments  taking  from  the  mortgagee  the 
right  of  possession,  so  that  in  these  States  it  is  the  established  doc- 
trine that  a  mortgage  confers  no  title  or  estate  upon  the  mortgagee, 
but  only  a  security.  The  legal  character  of  the  mortgage  has 
wholly  given  place  to  the  Suitable. 

13.  The  courts  of  New  York  at  an  early  day  took  the  lead  in 
this  direction.  The  first  important  step  was  to  deny  the  legal  char- 
acter of  the  mortgagee's  title  prior  to  a  breach  of  the  condition  and 
a  taking  of  possession  by  the  mortgagee  in  consequence.^  Before 
default  he  was  not  allowed  to  take  possession ;  on  the  contrary,  the 
mortgagor  in  possession  could  maintain  trespass  against  him.^  But 
after  a  breach  of  the  condition  and  possession  taken  by  the  mort- 
gagee, he  was  regarded  as  invested  with  the  legal  estate.^  The 
right  to  take  possession,  even  upon  a  breach  of  the  condition,  was 
finally  taken  away  by  statute.^  This  enactment  was  regarded  as 
completing  the  change  in  the  nature  of  mortgages,  and  removing 
from  them  the  last  remaining  common  law  attribute. 

And  yet  an  examination  of  the  cases  in  New  York  in  which 
questions  in  regard  to  the  nature  of  mortgages  are  involved  and 
discussed  shows  considerable  conflict  and  contradiction  of  views. 
This  is  especially  the  case  with  the  decisions  prior  to  the  statute 
taking  from  the  mortgagee  the  right  to  recover  possession  of  the 
mortgaged  property ;  and  even  since  that  statute,  although  in 
theory  the  legal  title  remains  in  the  mortgagor  until  foreclosure,  it 
has  been  frequently  admitted  by  judges  and  legal  writers,  that  for 
some  purposes  and  in  some  cases  his  interest  must  be  treated  and 
regarded  as  a  title  for  the  purpose  of  protecting  his  equitable  rights.^ 
Where  the  mortgagor's  interest  is  regarded  as  the  legal  estate  in 
the  land,  it  is  undoubtedly  a  misnomer  to  call  it  an  equity  of  re- 
demption either  ^before  or  after  default.^  But  although  the  term 
has  ceased  to  be  an  accurate  description  of  his  right  in  the  land,  it 

1  Fhyfe  v.  Rilej,  15  Wend.  248,  30  Am.  *  Thomas  on  Mortg.  16  ;  Hubbell  v.  Moul- 

Dec.  55.  son,  53  N.  Y.  225, 13  Am.  Rep.  519 ;  White 

3  Bryan  v.  Butts,  27  Barb.  503;  Ranyan  v,  Rittenmyer,  30  Iowa,  268,  271. 

V.  Mersereau,  11  Johns.  534,  6  Am.  Dec.  ^  Per  Earl,  C.,  in  Trimm  v.  Marsh,  54 

393.  N.  Y.  599;  Chick  r.  Willetts,  2  Kans.  384, 

^  Bolton  v.  Brewster,  32  Barb.  389.  per  Crozier,  C.  J. 

«  2  R.  S.  312,  §  57,  enacted  1828. 
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has  an  established  place  among  legal  terms,  and  doubtless  will  con- 
tinue to  be  used  to  describe  his  interest  even  in  States  which  have 
by  statute  changed  his  actual  rights. 

14.  There  are  some  inoongruitiea  in  both  theories.  Many 
attempts  have  been  made  to  state  a  perfectly  harmonious  and  con- 
sistent system  of  law  in  regard  to  mortgages,  but  complete  success 
has  never  attended  them.  On  the  one  hand,  the  modern  common 
law  yiew  of  mortgages,  by  which  the  mortgagee  is  regarded  as  the 
owner  of  the  legal  estate  for  the  purpose  of  protecting  and  enforc- 
ing his  rights,  and  the  mortgagor  is  regarded  as  the  legal  owner  as 
against  every  other  person,  is  objected  to  as  presenting  the  incon- 
gruous position  that  one  person  may  be  the  legal  owner  for  one  pur- 
pose, and  at  the  same  time  another  person  may  be  the  legal  owner 
for  another  purpose ;  that  in  one  court  the  mortgagee  is  the  legal 
owner,  and  in  another  the  mortgagor  is  the  legal  owner;  that  after 
the  legal  title  has  passed  to  the  mortgagee  by  a  legal  conveyance, 
it  may  be  defeated  by  the  act  of  the  mortgagor  from  whom  the  title 
has  passed,  merely  by  payment  before  forfeiture.^ 

On  the  other  hand,  it  has  been  thought  that  by  regarding  a 
mortgage  both  at  law  and  in  equity  as  a  mere  security,  a  more  har- 
monious and  consistent  doctrine  regarding  this  instrument  would 
be  secured.  It  is  admitted  that  this  doctrine  is  anomalous.  That 
a  legal  conveyance  does  not  pass  a  legal  title  is  not  in  accordance 
with  legal  principles.^  Moreover,  it  has  been  found  that  in  order 
to  secure  the  equitable  rights  of  parties,  the  mortgagee's  interest 
must  in  some  cases  be  treated  and  regarded  as  a  title.  This  is 
admitted  by  Mr.  Justice  Andrews  in  a  recent  case  before  the  Court 
of  Appeals  of  New  York  ;^  and  he  mentions  instances  in  the  deci- 
sions of  that  State  where  the  mortgagee's  interest  has  been  so  treated 
and  regarded,  notwithstanding  the  doctrine  that  he  has  a  lien  only. 
It  is  claimed,  however,  that  no  title  in  a  strict  sense  vests  in  him, 
but  only  that  his  interest  for  some  purposes  is  in  the  nature  of  a 
legal  title.  He  is  treated  as  if  he  had  a  legal  title,  by  being  pro- 
tected in  his  possession,  when  he  has  once  acquired  it,  until  the 
debt  is  fully  paid.*  The  only  remedy  for  recovering  possession 
from  him  in  such  case  is  by  a  bill  in  equity  to  redeem,^  as  is  the 
case  where  the  mortgagee  is  regarded  as  holding  the  legal  estate. 

In  other  ways  also  the  mortgagee  is  treated  as  holding  an  estate. 

1  Whiter.  Rittenmyer, 30  Iowa, 268, 271.  *  Mickles  v.  Townsend,  18  N.  Y.  575, 

3  White  V.  Rittenmjer,  30  Iowa,  268.  584;  §  715. 

s  Hnbbell  r.  Monlson,  53  N.  Y.  225,  13  «  Habbell  v.  Moulson,  53  N.  Y.  225,  13 

Am.  Kep.  519.  Am.  Rep.  519. 
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He  is  deemed  a  purchaser  to  the  extent  of  his  interest,  and  is  prcK 
tected  in  his  rights  in  the  same  way  and  to  the  same  extent  as  a 
purchaser  of  an  absolute  estate.^  As  an  estate  in  him,  his  interest 
is  protected  against  a  claim  of  dower  by  the  wife  of  the  mortgagor 
when  she  has  released  this  right  in  the  mortgage,  although  she  may 
be  entitled  to  it  in  the  equity  of  redemption.^  And  so  also  a  title 
acquired  by  the  mortgagor  after  making  the  mortgage  inures,  by- 
force  of  the  covenant  of  warranty  contained  in  it,  to  the  benefit  of 
the  mortgagee. 

16.  What,  then,  are  the  praotioal  diatinctions  between  a  mort- 
gage regarded  as  a  legal  estate  in  the  mortgagee,  and  a  mortgage 
regarded  as  a  mere  personal  lien  ?  In  what  respect  are  the  rights 
of  both  the  mortgagor  and  the  mortgagee,  where  the  one  view  pre- 
vails, the  same  as  they  are  where  the  other  prevails ;  and  in  what 
respect  are  their  rights  different  under  the  one  doctrine  from  what 
they  are  under  the  other  ? 

In  the  first  place,  wherein  are  the  two  doctrines  in  harmony  as 
regards  the  rights  and  interests  of  the  mortgagor?  Everywhere  the 
mortgagor's  interest  in  the  land  may  be  sold  upon  execution ;  his 
widow  is  entitled  to  dower  in  it ;  it  passes  as  real  estate  by  devise ; 
it  descends  to  his  heirs  at  his  death  as  real  estate ;  it  gives  him  a 
right  of  settlement  as  an  owner  of  real  estate ;  he  is  a  freeholder ; 
he  may  maintain  a  real  action  for  the  land  against  a  stranger,  and 
the  mortgage  cannot  be  set  up  as  a  defence. 

In  the  second  place,  wherein  are  the  rights  and  interests  of  the 
mortgagee  the  same,  whether  regarded  under  the  one  theory  or  the 
other  ?  Everywhere  it  is  held  that  he  has  no  such  estate  as  can  be 
sold  on  execution ;  his  widow  has  no  right  of  dower  in  it ;  upon  his 
death  the  mortgage  passes  to  his  personal  representatives  as  personal 
estate ;  and  it  passes  by  his  will  as  personal  property. 

The  practical  distinctions  between  these  views  are  these :  Under 
the  common  law  view,  as  we  may  term  the  former,  the  mortgagee  is 
entitled  to  immediate  possession  of  the  mortgaged  property  as  an 
incident  to  the  title  when  not  restrained  by  the  terms  of  the  mort- 
gage ;  and  upon  default  he  is  always  entitled  to  the  possession,  and 
may  recover  it  by  action  at  law ;  whereas,  under  the  equitable  view, 
the  mortgagor  is  entitled  to  possession  until  foreclosure,  unless  per- 
haps he  may  by  express  contract  give  this  right  to  the  mortgagee. 
This  is  the  great  difference  resulting  from  these  different  theories. 

1  See  FriBbey  v.  Thayer,  25  Wend.  396,    2  Cowen,  246 ;  Ledyard  v,  Butler,  9  Paige, 
399;  James  v.  Johnson,  6  Johns.  Ch.  417,    132, 137, 37  Am.  Dec.  379. 

«  Van  Dyne  v.  Thayre,  19  Wend.  162. 
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In  large  degree  resulting  from  these  different  ways  of  viewing  the 
interest  of  the  parties  follow  the  further  distinctions :  tbat  while 
generally,  under  the  former  view  of  the  law,  a  tender  or  payment  to 
defeat  the  mortgagee's  title  must  be  made  at  or  before  the  law  day^ 
as  the  day  of  payment  is  termed,  under  the  latter  view  a  payment 
at  any  time,  though  after  default,  revests  the  interest  in  the  mort- 
gagor ;  and  while  under  the  former  view  it  is  generally  held  that  a 
transfer  of  the  mortgage  interest  can  only  be  made  by  an  assign- 
ment or  deed  duly  executed  as  conveyance,  under  the  latter  view  it 
is  held  that  a  mere  transfer  of  the  mortgage  note  by  indorsement  or 
delivery  passes  the  interest  in  the  land  as  an  incident  of  the  debt. 
These  two  distinctions  do  not,  however,  necessarily  and  inevitably 
attend  the  different  theories. 

16.  How,  then,  may  a  mortgage  at  the  present  day  be  de- 
fined? Baron  Parke,  speaking  of  the  mortgagor,  said :  *' He  can 
be  described  only  by  saying  he  is  a  mortgagor."  ^  In  the  same  way 
it  may  be  said  that  the  most  accurate  and  comprehensive  definition 
of  a  mortgage  is  that  it  is  a  mortgage.  As  remarked  by  Lord  Den- 
man,  *^  It  is  very  dangerous  to  attempt  to  define  the  precise  relation 
in  which  mortgagor  and  mortgagee  stand  to  each  other,  in  any  other 
terms  than  those  very  words."  ^  A  definition  broad  enough  to  cover 
any  view  of  the  transaction,  and  any  form  of  it,  can  only  be  that  it 
is  a  conveyance  of  land  as  security.®  This  embraces  the  two  things 
essential  to  constitute  a  mortgage.  If  more  be  attempted,  it  results 
in  a  description  of  some  one  of  the  many  forms  which  a  mortgage 
may  take.  In  a  note  are  given  references  to  definitions  and  descrip- 
tions of  mortgages  by  several  eminent  authors  and  judges.  But  to 
define  the  different,  kinds  of  mortgages,  and  the  many  different 
rights  under  them,  is  the  service  attempted  by  a  treatise  on  the 
subject.* 

1  Litchfield  v.  Heady,  20  L.  J.  Ex.  51.  IN.  H.  39,  41,  8  Am.  Dec.  29 ;  Mitchell 

*  Higginbotham  V.  Barton,  11  Ad.  &  EI.  v.  Burnham,  44  Maine,  286,  299;  Wing 
307,  314.  V.  Cooper,  37  Vt.  169,  179;  G.  S.  of  New 

*  Gaasert  v.  Bogk,  7  Mont  585,  19  Fac.  Hampshire,  1867,  ch.  122,  §  1. 

Bep,  281,  quoting  text ;  Helfenstein's  Eat.        By  the  Code  of  California,  a  mortgage  is 

135  Pa.  St.  293,  20  Atl.  Rep.  151, 154.  defined  to  be  "  a  contract,  by  which  specific 

*  Wa8bbttm*8  Real  Prop.  ch.  16,  §  1 ;  property  is  hypothecated  for  the  perform- 
Fisher  on  Mortg.  (3d  ed.)  p.  2  ;  Coventry,  in  ance  of  an  act,  without  the  necessity  of  a 
Powell  on  Mortg.  p.  4;  Cruise,  1  Dig.  of  change  of  possession."  Civil  Code  1872, 
Law  of  Heal  Prop.  (Am.  ed.)  tit  xt.  ch.  i.  §  2920;  adopted  also  by  Civil  Code  of  Da- 
§  11 ;  Coote  on  Mortg.  p.  1 ;  Erskine  v,  kota  1871,  §  1608.  In  Florida  it  is  provided 
Townsend,  2  Mass.  493,  495,  3  Am.  Dec.  that  all  conveyances  securing  the  payment 
71;  Carter  v.  Taylor,  3  Head,  30;  Briggs  of  money  shall  be  deemed  mortgages. 
V.  Fish,  2  D.  Chip.  100 ;  Montgomery  v.  Bush's  Dig.  1872,  p.  605. 

Broere,  4  N.  J.  L.  260,  268 ;  Lund  v,  Lund, 
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§§  17,  18.]  THE  NATURE  OF  A  HOBTGAGE. 

11.  The  Nature  of  a  Mortgage  in  the  different  States. 

17.  Generally.  —  As  already  stated,  the  conflicting  views  of  the 
nature  of  mortgages  entertained  at  law  and  in  equity  have  resulted 
in  the  just  and  harmonious  system  which  is  now  administered  in  the 
courts  of  England  and  in  most  of  the  courts  of  the  older  States  of 
America.  In  these  courts  a  mortgage  is  regarded  as  a  conveyance 
in  fee,  and  this  construction  is  thought  best  adapted  to  give  to  the 
creditor  full  protection  in  preserving  and  enforcing  his  securities, 
while  at  the  same  time  the  debtor  is  secured  in  his  right  to  redeem. 
In  other  States,  however,  this  system  has  been  changed,  for  the 
most  part  by  statute,  so  that  a  mortgage  is  regarded  as  merely  a 
pledge,  and  the  rights  and  remedies  under  it  are  wholly  equitable. 
There  are  also  a  few  modifications  of  each. 

In  examining  the  various  questions  that  arise  under  the  law  of 
mortgages,  it  is  often  important  to  distinguish  between  the  opinions 
of  courts  acting  under  these  different  views  of  the  nature  of  a  mort- 
gage. On  several  topics  frequent  reference  will  be  made  to  the  dis- 
tinguishing features  of  the  two  systems.  On  these  topics  authorities 
of  several  States  having  the  same  system  will  be  harmonious,  but 
will  differ  from  those  of  several  States  in  which  the  other  system 
prevails.  It  is  therefore  thought  best  to  give  briefly,  under  the  name 
of  each  State,  the  law  there  in  force  upon  this  fundamental  matter 
of  the  nature  of  the  conveyance  in  mortgage,  as  announced  by  the 
courts  or  enacted  by  statute.  ^ 

18.  In  Alabama  a  mortgage  passes  to  the  mortgagee,  as  between 
him  and  the  mortgagor,  the  estate  in  the  land.  It  confers  something 
more  than  a  mere  security  for  a  debt :  it  confers  a  title  under  which 
the  mortgagee  may  take  immediate  possession,  unless  it  appears  by 
express  stipulation,  or  necessary  implication,  that  the  mortgagor 
may  remain  in  possession  until  default.^  After  the  law  day,'  the 
legal  estate  is  absolutely  vested  in  the  mortgagee,  and  the  mortgagor 
has  nothing  left  but  an  equity  of  redemption.^  A  conveyance  by  the 
mortgagee  will  pass  the  legal  title,  though  the  debt  be  not  assigned.^ 
Nothing  but  payment,  or  a  release  of  the  mortgage,  or  a  reconvey- 
ance, can  operate  in  a  court  of  law  to  revest  the  title  in  the  mort- 
gagor; and  it  is  questioned  whether  payment  alone  after  the  law 

1  Knox  tr.  Easton,  38  Ala.  345  ;  Welsh  v.    v.  Bell,   37  Ala,  354 ;  Downing  r.  Blair,  75. 
Phillips,    54  Ala.  309,  25  Am.  Rep.  679;    Ala.  216. 
Tooroer  v,  Randolph,  60  Ala.  356.  *  Welsh  v,  Fhillips,  54  Ala.  309,  25  Am. 

^  Paalling  v.  Barron,  32  Ala.  9 ;  Barker    Rep.  679 ;   Toomer  v.  Randolph,  60  Ala. 

356. 
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IN  THE  DIFFEBENT   STATES.  [§§  19,  20. 

day  is  sofficient.^  But  as  against  all  persons  other  than  the  mort- 
gagee and  his  assigns,  the  mortgagor  is  regarded  as  the  owner  of  the 
fee,  and  is  entitled  to  the  possession.^ 

19.  In  Arkansas  the  mortgagee  was,  in  an  early  case,  considered 
as  having  the  legal  estate  after  condition  broken,  following  in  this 
respect  some  of  the  earlier  cases  in  New  York.^  In  later  cases,  it  is 
said  that  the  legal  title  passes,  at  law,  directly  to  the  mortgagee, 
subject  to  be  defeated  by  the  performance  of  the  conditions  of  the 
mortgi^e ;  and  that  the  right  of  possession  follows  the  legal  title, 
unless  it  be  expressly  provided  in  the  deed,  or  clearly  appears  to  be 
the  intention  of  the  parties,  that  the  mortgagor  shall  remain  in  pos- 
session until  default.^  Whenever  the  mortgagee  is  entitled  to  pos- 
session, he  may  acquire  it  by  an  action  of  ejectment.  He  may  upon 
default  pursue  any  or  all  of  his  remedies ;  may  bring  actions  for  the 
debt,  for.  possession,  and  to  foreclose  the  equity  of  redemption  and 
sell  the  land.^ 

20.  In  Ccdifornia  a  mortgage  does  not  convey  the  legal  title  for 
any  purpose,  either  before  or  after  condition  broken.  It  is  a  mere 
security  for  the  payment  of  money,  and  passes  no  estate  in  the  land. 
This  is  the  declaration  of  the  Code.^  ^^  It  was  from  a  consideration 
of  the  character  of  the  instrument,"  says  Giiief  Justice  Field,"^  '^  as- 
settled  by  these  decisions  and  the  modern  cases  geneY*ally,  that  we 
were  induced  to  adopt  the  equitable  doctrine  as  the  true  doctrine  ; 
and  it  was  from  a  consideration  of  the  provisions  of  the  statute  which 
led  us  to  go  beyond  these  cases,  and  carry  the  doctrine  to  its  legiti- 
mate and  logical  result,  and  regard  the  mortgage  as  a  security  under 
all  circumstances,  both  at  law  and  in  equity.  Mortgages,  therefore, 
executed  before  the  statute,  can  only  be  treated  as  conveyances 
when  that  character  is  essential  to  protect  the  just  rights  of  the 
mortgagee;  mortgages  since  the  statute  are  regarded  at  alt  times 

1  Powell   9.  Williams,  U  Ala.  476,  48  «  Fitzgerald  v.  Beebe,  7  Ark.  SI 0,  4G  Am. 

Am.  Dec  105;  Barker  v.  Bell,  37  Ala.  854.  Dec.  285;  Gilchrist  r.  Patterson,  18  Ark. 

'*  Knox  V.  Easton,  38  Ala.  345 ;  Mansony  575 ;  Reynolds  v.  Canal  &  Banking  Co.  of 

V  U.  S.  Bank,  4  Ala.  735 ;  Allen  v.  Kellam,  K.  O.  3o'  Ark.  520. 

69  Ala.  442;  Denby  v.  Mellgrew,  58  Ala.  ^  Civil  Code  1885,  §  2927;  McMillan  v. 

147 ;  Cotton  v.  Carlisle,  85  Ala.  175,  4  So.  Richards,  9  Cal.  365,   70  Am.   Dec  655, 

Rep.  670,  7  Am.  St.  Rep.  29.  where  Mr.  Justice  Field  examines  the  anb- 

*  Fitzgerald  v.  Beebe,  7  Ark.  310 ;  46  Am.  ject  at  great  length ;  Dutton  v.  Warschaaer, 
Dec  285;  Phyfe  v.  Riley,  15  Wend.  248;  21  Cal.  "609,  82  Am.  Dec  765;  Mack  t;. 
Reynolds  v.  Canal  &  Banking  Co.  of  N.  O.  Wetzlar,  39  Cal.  247 ;  Goodenow  v,  Kwer, 
30  Ark.  520.  16  Cal.  461,  467,  76  Am.  Dec  540 ;  Kidd 

*  Kannady  v.  McCarron,  18  Ark.  166  ;  v.  Teeple,  22  Cal.  255. 

Tamer  ».  Watkins,  31  Ark.  429, 437 ;  Terry        t  Dutton  v,  Warschaner,  21  Cal.  609. 
V.  Resell,  82  Ark.  478. 
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§  20.]  THE  NATURE  OF  A  MORTGAGE 

as  mere  securities,  creating  only  a  lien  or  incumbrance,  and  not 
passing  any  estate  in  the  premises."  ^ 

It  is  fully  settled  that  a  mortgage  does  not  convey  the  title,  but 
only  creates  a  lien  on  the  property,  the  title  remaining  in  the  mort- 
gagor subject  to  the  lien.^  It  is  provided  by  statute  that  the  mort- 
:gagee  shall  not  be  entitled  to  possession  unless  authorized  by  the 
express  terms  of  the  mortgage.^  Entry  and  possession  by  the  mort- 
,:gagee  do  not  affect  the  nature  of  his  interest.  They  can  neither 
^abridge  nor  enlarge  that  interest,  nor  convert  what  was  previously 
a  security  into  a  seisin  of  the  freehold.^  But  if  the  mortgagee, 
after  condition  broken,  take  possession  by  consent  of  the  mortgagor, 
it  is  presumed,  in  the  absence  of  clear  proof  to  the  contrary,  that  he 
is  to  receive  the  rents  and  profits,  and  apply  them  to  the  debts 
secured,  and  that  he  is  to  hold  possession  until  the  debt  is  paid.^  This 
.possessory  right  may  be  transferred  by  express  terms,  though  it 
-does  not  pass  by  an  ordinary  assignment.^  Even  an  absolute  deed 
without  any  defeasance,  if  in  fact  made  to  secure  a  debt,  so  that  in 
equity  it  is  a  mortgage,  passes  no  title  to  the  grantee.*^  Of  course, 
under  this  view  of  the  nature  of  a  mortgage,  payment  after  default 
operates  to  discharge  the  lien  equally  with  payment  at  the  maturity 
of  the  debt.®  Under  such  a  deed  the  grantee  is  entitled  to  recover 
the  premises  in  ejectment,  unless  the  defendant  in  answer  sets  up 
his  equities,  with  an  offer  to  pay  the  amount  of  the  mortgage  lien, 
and  prays  that  the  conveyance  be  decreed  a  mortgage.^ 

But  a  deed  of  trust  to  secure  a  debt  is  not  a  mortgage  requiring 
judicial  foreclosure,  but  a  conveyance  of  the  legal  title;  and  being 
•such  a  conveyance,  and  not  merely  a  lien  or  charge  upon  the  prop- 
erty, it  is  not  affected  by  the  statute  of  limitations,  which  operates 
equally  to  bar  the  debt  and  a  mortgage  given  to  secure  it ;  but  the 

1  Stat.  1851,  §  260,  declared  a  mortgage  «  Civil  Code,  §  2927.  The  owner  may 
shall  not  be  deemed  a  conveyance,  whatever  make  an  independent  contract  for  the  mort- 
it8  terms,  so  as  to  enable  the  owner  of  the  gagee's  possession.  Fogartyv.  Sawyer,  17 
mortgage  to  recover  possession,  without  a  Cal.  589. 

foreclosure  and  Bale.    But  prior    to    this  *  Nagle  v.  Macy,  9  Cal.  426. 

statute  a  mortgage  was  not  a  conditional  ^  Frink  v.  Le  Roy,  49  Cal.  314 ;  Dutton 

estate  which  became  absolute  on  a  breach  v.  Warscfaaner,  21  Cal.  609,  82  Am.  Dec. 

of  condition,  aa  at  common  law.    Skinner  765. 

V.  Buck,  29  Cal.  253.  ^  Dutton  v.  Warschauer,  21  Cal.  609,  82 

2  Mack  V,  Wetzlar,  39  Cal.  247 ;  Harp  v.  Am.  Dec.  765. 

Calahan,  46  Cal.  222 ;  Jackson  v.  Lodge,  36  ?  Jackson  v.  Lodge,  36  Cal.  28.    Though 

Cal.  28;  Boggs  v.  Hargrave,  16  Cal.  559;  the  grantee  be  put  in  possession.    Murdock 

Fogarty  v.  Sawyer,  17  Cal.  589 ;  Blud worth  v,  Clarke,  90  Cal.  427,  27  Pac.  Rep.  275. 

V,  Lake,  33  Cal.  255 ;  Carpentier  i^.  Bren-  ^  Johnson  v.  Sherman,  15  Cal.  287,  76 

ham,  40  Cal.  221 ;  Haffley  r.  Maier,  13  Cal.  Am.  Dec.  481. 

13.  »  Pico  t;.  Gallardo,  52  Cal.  206. 
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trustee  under  such  deed  may,  after  such  periods  of  general  limita* 
tion,  proceed  to  sell  the  land.^ 

21.  So  in  Colorado  a  mortgage  is  considered  a  security  only, 
and  does  not  before  foreclosure  confer  any  right  of  entry  on  the 
mortgagee.^  But  it  seems  that  a  mortgagee  who  has  acquired  pos- 
session may  retain  it ;  and  that  he  may  recover  the  property  by 
ejectment  against  third  persons  not  holding  under  the  mortgagor.^ 
The  Code  now  provides  that  a  mortgage  of  real  property  shall  not 
be  deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  the  property  with- 
out foreclosure  and  sale;  but  this  provision  does. not  apply  to  trust 
deeds  and  mortgages  with  powers  of  sale.^ 

22.  In  Conneoticut  a  mortgage  passes  the  legal  estate  subject 
to  be  defeated  by  performance  of  the  condition,  and  the  mortgagee 
may  maintain  ejectment ;  but  the  mortgagor  is  to  be  regarded  as 
the  owner  of  the  property,  subject  to  the  rights  of  the  mortgagee 
to  enforce  payment  of  his  debt  by  means  of  his  title.^  When  the 
debt  is  satisfied  after  forfeiture,  if  the  legal  title  be  permitted  to 
remain  vested  in  the  mortgagee,  he  holds  it  in  trust  for  the  mort- 
gagor.^ The  mortgage  when  paid  is  no  longer  an  incumbrance, 
though  it  may  be  a  cloud  on  the  title."^  Courts  of  law  have  adopted 
equitable  principles  as  to  the  eGFect  of  a  mortgage,  holding  that  it 
is  a  conveyance  merely  by  way  of  pledge  for  the  debt,  and  that  the 
mortgagee  holds  the  title  solely  for  this  purpose,  aside  from  preserv- 
ing and  enforcing  his  security.^  The  mortgagor  is  the  owner  of 
the  mortgaged  land  as  against  every  one  but  the  mortgagee.  His 
equity  of  redemption  may  be  devised,  granted,  levied  upon,  and  set 
off  in  execution.  The  wife  of  a  mortgagor  is  entitled  to  dower, 
and  the  husband  of  a  mortgagor  to  curtesy.     A  mortgagor  in  pos- 

1  Grant  p.  Barr,  54  CaL  298.  Stephens  v.  Clay,  17  Colo.  489,  30  Pac. 

3  Drake  v.  Root,  2  Colo.  685,  per  Hallett,  Rep.  43. 

C.  J.  ^  Chamberlain  t;.  Thompson,  10  Conn. 

*  Eyster  p.  Gaff,  2  Colo.  228.  243, 251,  26  Am.  Dec.  390 ;  Beach  v.  Clark, 

^  Code  of  Cm!  Procednre,  1887,  §  261  in  6  Conn.  354 ;  Rockwell  v.  Bradley,  2  Conn. 

Laws  1887,  p.  174.    Tmst  deeds  given  as  5;   Middletown   Sav.  Bank  v.   Bates,  11 

sccnrity  and  mortgages  containing  a  power  Conn.  519,  523. 

of  sale  vest  the  legal  title  in  the  trustee.  *  Cross  t;.  Robinson,  21  Conn.  379,  387  ; 
The  equity  of  redemption  or  equitable  title  Dudley  v.  Cadwell,  19  Conn.  218,  227; 
remains  in  the  mortgagor  or  the  owner.  Phelps  v.  Sage,  2  Day,  151. 
The  legal  title  of  the  trustee  is  supplemented  ^  Clinton  v.  Westbrook,  38  Conn.  9 ;  Do- 
by  a  power  which  authorizes  him,  upon  de-  ton  p.  Russell,  17  Conn.  146,  154;  Gris- 
faultin  payment  of  the  mortgage  debt,  to  wold  r.  Mather,  5  Conn.  435,  440;  New 
tdf ertise  and  sell  the  property ;  the  right  Haven  Savings  Bank  v.  McPartlan,  40 
to  exercise    this    power  being   dependent  Conn.  90. 

upon  his  possession  of   sach    legal    title.  ^  Bates  p.  Coe,  10  Conn.  280,  294.    And 

see  Lacon  p.  Davenport,  16  Conn.  331. 
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§§  24-26.]  THE  NATURE  OF  A  MORTGAGE 

session  may  acquire  a  settlement,  may  maintain  trespass  gainst  his 
mortgagee,  and  may  take  the  emblements,  without  being  liable  to 
account ;  and  although  the  mortgagee  has  only  a  chattel  interest, 
—  a  mere  pledge  for  the  payment  of  the  debt,  —  yet  the  legal  title 
Tests  in  him  upon  the  execution  of  the  mortgage,  subject  to  be 
defeated  only  on  performance  of  the  condition  ;  and  after  condition 
broken  the  only  relief  for  the  mortgagor  is  in  equity.^ 

24.  In  Delaware  a  mortgage,  as  between  the  mortgagor  and 
mortgagee,  is  only  a  security  for  the  payment  of  the  debt,  and, 
so  long  as  the  mortgagor  continues  in  possession,  does  not  convey 
the  legal  title  to  the  mortgagee ;  but  in  the  mean  time  it  is  a  lien  of 
so  high  a  nature  that  it  is  not  divested  by  a  sale  of  the  premises 
on  a  judgment  subsequently  obtained  against  the  mortgagor.  Yet 
after  breach  of  the  condition  and  possession  obtained  by  the  mort- 
gagee, the  legal  title  is  in  the  mortgagee,  and  it  is  no  longer  in  the 
power  of  the  mortgagor,  or  any  one  claiming  under  him,  to  recoyer 
possession  by  ejectment.^  As  against  every  one  but  the  mortgagee, 
the  mortgagor  in  possession  before  foreclosure  is  regarded  as  the 
owner  and  freeholder,  with  the  civil  and  political  rights  belonging 
to  that  character.^  The  mortgagee  may,  upon  breach  of  the  condi- 
tion, use  at  the  same  time  all  the  remedies  the  law  affords  against 
the  person  and  the  property ;  and  he  cannot,  without  some  special 
equity  in  favor  of  the  debtor,  be  restrained  from  proceeding  at  his 
election  upon  either  or  both  his  remedies.^ 

25.  In  Florida  a  mortgage  is  not  deemed  a  conveyance  so  as 
to  entitle  the  mortgagee  to  recover  possession  without  a  foreclos- 
ure.^ It  does  not  pass  an  estate  in  fee.  It  is  a  specific  lien  upon 
the   property,  and  the  mortgagor  is  divested  of  the  title  only  by 

•  forfeiture  of  the  condition  and  a  foreclosure  sale.^  It  is  held,  how- 
ever, that  a  deed  of  trust  conveying  land  to  trustees,  with  power  to 
sell  and  convey  it  in  fee  and  apply  the  proceeds  to  the  payment  of 

.  certain  liabilities  of  the  grantor,  is  not  a  mortgage,  but  is  a  con- 
veyance which  vests  the  legal  title  in  the  trustees.  ^ 

26.  In  Gheorgia  a  mortgage  is  a  mere  security  for  a  debt,  and 
<  the  mortgagee  can  neither  enter  nor  maintain  ejectment.®    All  he 

1  Chamberlain  v.  Thompson,  10  Conn.  >  Bash,  Dig.  of  Stat.  1872,  pp.  611,  612. 

243,  251,  26  Am.  Dec.  390.  <^  McMahon    v,    Rngsell,   17    Fl^.    698; 

3  Hall  V.  Tannell,  1  Honst.  320.  Jordan  t;.  Sajrre,  29  Eia.  100, 10  So.  Rep. 

B  Cooch  V,  Gerry,  3  Har.  280;  Comog  v.  823. 

Coroog,  >3  Del.  Ch.  407,  416 ;  Walker  i;.  7  Soatter  v.  Miller,  15  Fla.  625. 

Farmers*  Bank  (Del.),  14  Atl.  Rep.  819, 10  "  Vason  v.  Ball,  56  Oa.  268;  Davis  v, 

Atl.  Rep.  94,  100,  per  Saliebnry,  Ch.  Anderson,  1  Ga.  176 ;  Ragland  v.  Justices, 

«  Newbold  v,  Newbold,  1  Del.  Ch.  310.  10  Ga.  65 ;  Elfe  v.  Cole,  26  Ga.  197 ;  United 
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IN  THE  DIFFERENT   STATES.  [§  27. 

can  do  is  to  foreclose  and  sell,  and  make  his  money  out  of  the 
sale ;  and  the  rents  and  profits  belong  to  -the  mortgagor  until  the 
sale,  for  the  reason  that  the  title  remains  in  him  until  the  sheriff 
sells  him  oat,  and  puts  another  in  his  place.^  No  title  passes  by 
the  mortgage :  it  is  only  by  foreclosure  that  the  title  is  changed.^ 
It  is  now  declared  in  the  Code  that  a  mortgage  is  only  a  security 
for  a  debt,  and  passes  no  title.^  But  an  absolute  deed  with  a  bond 
to  reconvey  passes  the  legal  title.^  The  deed  and  bond  do  not, 
separately  or  together,  indicate  the  creation  of  a  mere  lien,  but  the 
purpose  indicated  is,  to  divest  the  grantor  of  title,  and  to  vest  title 
in  the  grantee,  until  the  debt  be  paid.^ 

27.  In  minois  it  is  held,  in  accordance  with  the  rulings  of  the 
English  courts  of  common  law  jurisdiction,  that,  as  an  incident  to 
the  ownership  in  fee  by  the  mortgagee,  he  can  enter  before  condi- 
tion broken  or  bring  ejectment,  unless  the  mortgage  provides  that 
the  mortgagor  shall  retain  possession.  In  such  case,  and  always 
upon  breach  of  the  condition,  the  mortgagee  may  bring  his  action 
without  giving  the  party  in  possession  any  notice  to  quit.^  The 
condition  is  broken  when  one  or  more  instalments  are  due  and  un- 
paid ;  because,  the  condition  being  an  entirety,  it  is  indivisible,  and 
a  failure  to  pay  any  part  of  the  debt  is  a  breach  of  the  condition. 
The  mortgagee  may  puraue  all  his  remedies  at  the  same  time :  he 
may  proceed  against  the  debtor  personally ;  against  the  property 
by  bill  in  chancery  for  a  strict  foreclosure,  or  for  a  foreclosure  and 
sale ;  or,  when  the  debt  is  all  due,  by  scire  facias  ;  and  he  may 
bring  ejectment  for  the  possession,  or  make  peaceable  entry.^  But 
even  after  condition  broken,  a  mortgage  is  not  an  absolute  out- 
standing title  of  which  a  stranger  can  take  advantage  to  defeat  a 
recovery  in  ejectment  by  the  mortgagor.^  Except  as  against  the 
mortgagee,  the  mortgagor  is  regarded  for  all  benefi^^ial  purposes  as 
the  owner  of  the  land.^ 

States  V.  Athens  Armory,  35  Ga.  344 ;  Seals  Dec  354 ;  Vansant  v.  AUmon,  23  111.  30, 33 ; 

p.  Cashin,  2  Ga.  Dec.  76;  Carter  v,  Ganii»  Delabay  v.  Clement,  4  111.  201, 202;  Nelson 

64  Ga.  651.  v.  Pinegar,  30  111.  473 ;  Jackson  v,  Warren, 

1  Vason  V.  Ball,  56  Ga.  268,  per  Jack-  32  III.  331 ;  Pollock  v.  MaiBon,4l  III.  516; 

son,  J.  Harper  i;.  Ely,  70  111.  581 ;  Barrett  i^.  Hinck- 

<  Burnside  v.  Terry,  45  Ga.  621 ;  Jack-  ley,  124  lU.  32,  14  N.  E.  Kep.  863. 

son  V,  Carswell,  34  Ga.  279.  7  Karnes  v.  Lloyd,  52  III.  113;  Erickson 

*  Code  1882,  §  1954.  v.  Rafferty,  79  Bl.  209. 

«  §  888;  Broach  v,  Barfield,  57  Ga.  601 ;  s  Hall  v.  Lance,  25  111.  277  ;  Oldham  v. 

Phinizy  v.  Clark,  62  Ga.  623;   Allen  v.  Pfleger,  84  III.  102. 

Frost,  62  Ga.  659.  b  Fitch  v,  Pinckard,  5  111.  69 ;  Yallette 

*  Gibson  v.  Hongh,  60  Ga.  588 ;  West  v.  v,  Bennett,  69  111.  632 ;  Barrett  v.  Hinckley, 
Bennett,  59  Ga.  507.  124  111.  32,  14  N.  £.  Rep.  863,  7  Am.  St. 

*  Carroll  v.  Ballanoe,  26  111.  9,  79  Am.  Rep.  831. 
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§§  28-30.]  THE  NATUBE  OF  A  MORTGAGE 

28.  In  Indiana  the  common  law  doctrine,  that  the  legal  estate 
vests  in  the  mortgagee,  was  adhered  to  many  years,  as  appears  by 
the  earlier  cases ;  but  it  no  longer  prevails.  The  settled  doctrine 
in  this  State  is  that  a  mortgage  is  but  a  lien  on  the  land  as  a  se- 
curity for  the  debt,  and  that  the  legal  title  remains  in  the  mort- 
gagor, subject  to  the  lien  of  the  mortgage.^  It  is  provided  by 
statute  that,  in  the  absence  of  stipulations  to  the  contrary,  the 
mortgagor,  until  foreclosure,  may  retain  possession  of  the  mort- 
gaged estate.^ 

29.  Iowa.  —  The  interest  of  the  mortgagee  is  regarded  as  a  lien 
upon  the  land  for  the  debt,  which  may,  by  certain  proceedings, 
ripen  into  a  title,  or  rather  may  divest  the  title  of  the  mortgagor. 
Some  act  of  the  mortgagee  is  necessary,  that  he  may  acquire  an 
indefeasible  title  which  the  mortgagor  will  not  be  able  to  defeat  by 
redemption.  The  interest  of  the  mortgagor  is  an  estate  of  inher- 
itance, which  is  in  no  way  affected  by  the  mortgage  before  entry 
and  foreclosure,  except  by  the  lien  created.  The  fact  that  a  mort- 
gage confers  upon  the  mortgagee  a  right  of  entry  upon  breach  of 
the  condition  gives  him  no  additional  right,  inasmuch  as  the  right 
exists  under  the  law,  without  such  provision.^  It  is  now  provided 
by  statute  that,  in  the  absence  of  stipulations  to  the  contrary,  the 
mortgagor  retains  the  legal  title  and  the  right  of  possession.^ 

A  conveyance  absolute  in  terms  to  secure  the  payment  of  a  debt, 
though  in  substance  a  mortgage,  differs  from  a  statutory  mortgage 
in  that  the  legal  title  passes  to  the  grantor,  who,  by  virtue  thereof, 
can  at  any  time  before  or  after  condition  broken  recover  possession 
by  an  action  at  law,  unless  the  grantor  interposes  his  equitable 
defence.^ 

30.  In  Kansas  the  legal  estate  remains  in  the  mortgagor  after 
making  a  mortgage,  and  it  is  provided  by  statute  that,  in  the  ab- 
sence of  stipulations  to  the  contrary,  he  may  retain  possession  of 
the  mortgaged  estate.^  ^^Some  of  the  States  still  adhere  to  the 
common  law  view,  more  or  less  modified  by  the  real  nature  of  the 
transaction;  but  in  most  of  them,  practically,  all  that  remains  of 
the  old  theories  is  their  nomenclature.     In  this  State  a  clear  sweep 

1  Fletcher  r.  Holmes,  82  iDd.  497,  513 ;  »  White  v.  Rittenmyer,  30  Iowa,  268 ; 

Francis  v.  Porter,  7  Ind.  213 ;  Morton  v,  Courtney  p.  Carr,  6  Iowa,  238 ;  Hall  v.  Sa- 

Noble,  22  Ind.  160,  11  Am.  Rep.  7;  Gri^ble  vill,  3  Greene,  37,  54  Am.  Dec.  485. 

V.  McCullob,  27  Ind.  472;  Reasoner  r.  Ed-  *  R.  Code  1880,  §  1938. 

mnndson,  5  Ind.  393.  ^  Richards  v.  Crawford,  50  Iowa,  494 ; 

3  6.  &  H.  StaL  p.  335.    Prior  to  1843,  Bardick  v.  Wentworth,  42  Iowa,  440;  Far- 

when  this  statute  was  passed,  the  mortgagee  ley  v.  Goocher,  1 1  Iowa,  570. 

could  recover  possession  at  any  time  unless  ^  Dassler's  Stat.  1876,  ch.  68,  §  1 ;  Seek- 

restrained  by  the  terms  of  the  mortgage.  ler  t*.  Delfs,  25  Kans.  159. 
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IN   THE  DIFFERENT   STATES.  [§§  81-88. 

has  been  made  by  statute.  The  common  law  attributes  of  mort- 
gages have  been  wholly  set  aside ;  the  ancient  theories  have  been 
demolished ;  and  if  we  could  consign  to  oblivion  the  terms  and 
phrases  —  without  meaning  except  in  reference  to  those  theories  — 
with  which  our  reflections  are  still  embarrassed,  the  legal  profes- 
sion, on  the  bench  and  at  the  bar,  would  more  readily  understand 
and  fully  realize  the  new  condition  of  things."  ^ 

A  trust  deed,  being  merely  a  mortgage,  is  regarded  as  conveying 
no  estate  or  title  in  the  land,  but  as  creating  merely  a  lien.^ 

31.  In  Kentuoky,  since  the  adoption  of  the' Civil  Code,  a  mort- 
gage is  regarded  as  a  mere  security  for  debt,  and  substantially,  both 
at  law  and  in  equity,  the  mortgagor  is  the  real  owner  of  the  mort- 
gaged property  until  foreclosure.^  The  rents  and  profits  of  the 
mortgaged  premises  belong  to  the  mortgagor  until  he  is  divested 
of  the  title,  unless  there  is  a  specific  pledge  of  them  in  the  mort- 
gage.* 

32.  In  Louisiana  a  mortgage  is  a  species  of  alienation,  but  not 
a  sale.  It  is  an  alienation  of  a  right  on  the  property,  not  of  the 
property  itself.  The  title,  as  well  as  the  possession,  remains  in  the 
owner.^  The  Civil  Code  of  this  State  defines  a  mortgage  as  **a 
right  granted  to  the  creditor  over  the  property  of  the  debtor  for  the 
security  of  his  debt,  and  gives  him  the  power  of  having  the  prop- 
erty seized  and  sold  in  default  of  payment.  Mortgage  is  a  species 
of  pledge,  the  thing  mortgaged  being  bound  for  the  payment  of  the 
debt,  or  fulfilment  of  the  obligation.  The  conventional  mortgage 
is  a  contract,  by  which  a  person  binds  the  whole  of  his  property,  or 
a  portion  of  it  only,  in  favor  of  another,  to  secure  the  execution  of 
some  engagement,  but  without  divesting  himself  of  the  possession."  ^ 
A  conventional  mortgage  is  one  founded  upon  the  covenants  of  the 
parties  in  contradistinction  to  a  legal  mortgage. 

33.  Ill  Maine  a  mortgage  vests  the  mortgagee  with  the  legal 
estate,^  and  it  is  provided  by  statute  that  he  may  enter  before 
breach  of  the  condition,  when  there  is  no  agreement  to  the  con- 
trary. The  mortgagor,®  as  to  every  one  but  the  mortgagee,  is  con- 
sidered as  having  the  legal  estate,  and  the  power  of  conveying  it  or 
incumbering  it  subject  to  the  lien  of  the  mortgage.^ 

*  Chick  r.  Willettg,  2  Kans.  3S4.    Sec,        *  Taliaferro  v.  Gay,  78  Kj.  496. 

also,  Waterson  9.  Devoe,  18  Kans.  223.  *  Duclaud  v.  Rousseau,  2  La.  Ann.  168. 

»  Lenox    v.  Reed,   12   Kans.  223,  227;  »  Civil  Code  1870,  arts.  3278,  8279,  3290. 

Bobbins  v.  Sackett,  23  Kans.  301.  ^  §  702;  Blaney  r.  Bcarce,  2  Me.  132. 

•  WooUey  v.  Holt,  14  Bush,  788 ;  Doug-  »  Rev.  Stat.  1883,  ch.  90,  §  2. 
lass  r,  CUne,  12  Bush,  608;  Taliaferro  v,  »  Wilkina  v.  French,  20  Me.  lU. 
Gay,  78  Ky.  496. 
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§§  34,  35,]  THE  NATURE  OF  A  M0BT6AQE 

34.  Mcuryland.  —  The  mortgagee  has  the  legal  estate,  and  is 
entitled  to  possession  immediately  upon  the  execution  of  the  mort- 
gage, unless  there  be  some  agreement  of  the  parties  to  the  contrary.^ 
Ordinarily  he  may  pursue  all  his  remedies  at  the  same  time.^  As 
to  all  other  persons,  the  mortgagor  is  deemed  the  owner.  He  may, 
therefore,  when  the  mortgage  allows  him  to  remain  in  possession 
until  default,  maintain  ejectment  against  a  third  party  who  rests 
his  defence  entirely  on  possession  and  an  outstanding  title  in  the 
mortgagee.^  Moreover,  being  the  substantial  owner,  he  is  entitled 
to  sue  for  damages  done  the  estate  by  a  third  person.^ 

36.  In  MassachusettB  the  English  characteristics  of  a  mort- 
gage are  retained.  It  confers  upon  the  mortgagee  a  legal  estate 
and  the  right  of  possession.  '^  The  first  great  object  of  a  mort- 
gage," says  Chief  Justice  Shaw,^  ^^  is,  in  the  form  of  a  conveyance 
in  fee,  to  give  to  the  mortgagee  an  effectual  security,  by  the  pledge 
or  hypothecation  of  real  estate,  for  the  payment  of  a  debt,  or  the 
performance  of  some  other  obligation.  The  next  is  to  leave  to  the 
mortgagor,  and  to  purchasers,  creditors,  and  all  others  claiming 
derivatively  through  him,  the  full  and  entire  control,  disposition, 
and  ownership  of  the  estate,  subject  only  to  the  first  purpose,  that 
of  securing  the  mortgagee.  Hence  it  is  that,  as  between  mort- 
gagor and  mortgagee,  the  mortgage  is  to  be  regarded  as  a  convey- 
ance in  fee ;  because  that  construction  best  secures  him  in  his  rem- 
edy and  his  ultimate  right  to  the  estate,  and  to  its  incidents,  the 
rents  and  profits.  But  in  all  other  respects,  until  foreclosure,  when 
the  mortgagee  becomes  the  absolute  owner,  the  mortgage  is  deemed 
to  be  a  lien  or  charge,  subject  to  which  the  estate  may  be  conveyed, 
attached,  and  in  all  other  respects  dealt  with  as  the  estate  of  the 
mortgagor.  And  all  the  statutes  upon  the  subject  are  to  be  so  con- 
strued ;  and  all  rules  of  law,  whether  administered  in  law  or  in 
equity,  are  to  be  so  applied  as  to  carry  these  objects  into,  effect.*' 
And  in  another  case  the  same  eminent  jurist  says :  ^  ^'  Mortgaging 
is  not  such  a  conveying  away  of  the  estate  as  divests  the  entire 
title  of  the  owner.  It  is  a  charge  or  incumbrance  created  out  of 
that  estate,  and  may  amount  to  a  small  part  only  of  its  value.     Al- 

1  Brown  v,  Stewart,  1  Md.  Ch.  87 :  Leigh-  ^  Wilhelm  v.  Lee,  2  Md.  Ch.  322 ;  Brown 

ton  v.  Preston,  9  Gill,  201 ;  Jamieson  v,  v.  Stewart,  1  Md.  Ch.  87. 

Bruce,  6  Gill  &  J.  72,  26  Am.  Dec.  557,  per  *  George's  Creek   Coal  &  Iron   Co.  v. 

Archer,  J. ;  McKim  v.  Mason,  3  Md.  Ch.  Detmold,  1  Md.  225,  237. 

186;  Snmwalt  v.  Tucker,  34  Md.  89;  An-  *  Annapolis  &  Elkridge  R.  R.  Co.  v. 

napolis  &  Elkridge  R.  R.  Co.  i;.  Gantt,  39  Gantt,  39  Md.  115. 

Md.  115.  «  Ewer  v,  Hobbs,  5  Met.  1-^. 

«  Howard  v.  Robinson,  4  Cush.  119<-123. 
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though,  as  between  mortgagor  and  mortgagee,  it  is  a  transmission  of 
the  fee,  which  gives  the  mortgagee  a  remedy  in  the  form  of  a  real 
action,  and  constitutes  a  legal  seisin,  yet  to  most  other  purposes  a 
mortgage,  before  the  entry  of  the  mortgagee,  is  but  a  pledge  and 
real  lien,  leaving  the  mortgagor  to  most  purposes  the  owner."  ^ 

36.  In  Michigan  no  action  of  ejectment  can  be  maintained  by  a 
mortgagee,  or  his  assigns  or  representatives,  for  the  recovery  of  the 
mortgaged  premises,  until  the  title  shall  have  become  absolute  upon 
a  foreclosure  of  the  mortgage.^  Not  being  allowed  as  mortgagee 
to  bring  an  ejectment  suit,  he  is  not  allowed  to  maintain  a  bill  for 
foreclosure  as  a  proceeding  auxiliary  to  the  ejectment  suit.  Nor 
can  he  convert  a  bill  in  aid  of  ejectment  proceedings  into  a  fore- 
closure bill  by  merely  substituting  the  ordinary  prayer  for  foreclos- 
ure in  place  of  the  prayer  originally  made.^  The  mortgagee  has  no 
legal  title  in  the  land  mortgaged,  but  only  a  lien  for  the  security  of 
the  mortgage  debt.^  A  mortgage  in  common  law  form,  executed 
prior  to  the  statute  which  deprived  mortgagees  of  the  right  of  pos- 
session, gave  the  mortgagee  or  his  assigns  the  right  to  go  into  the 
enjoyment  of  the  lands  and  hold  them  until  redeemed.^  Under 
the  existing  statute  a  mortgagor  is  entitled  to  recover  possession 
from  his  mortgagee  at  any  time  before  his  rights  have  been  fore- 
closed.^ 

A  conveyance  in  trust  to  secure  an  indebtedness  is  only  a  mort- 
gage, and  does  not  preclude  the  mortgagor  from  claiming  the  title 
in  fee.*^  But  an  absolute  deed,  though  intended  as  a  mortgage, 
gives  the  grantee  the  legal  title  and  the  right  of  possession.^ 

37.  In  Minnesota  it  is  declared  by  statute  that  a  mortgage  of 
real  property  shall  not  be  deemed  a  conveyance,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  of  it  without  a  fore- 
closure.^   Referring  to  this  statute.  Chief  Justice  Emmet  says:^ 

1  See,  a]0O,  §  702 ;  Norcroes  v,  Norcross,  v.  Brown,  Walk.  Ch.  41 ;  Mandy  v,  Man- 

105  Mass.  265 ;  Bradley  v.  FnUer,  S3  Pick,  roe,  1  Mich.  68. 

I,  9;  Hapgood  v.  Blood,  11  Gray,  400;  «  Humphrey  p.  Hard,  29  Mich.  44. 

S|>arhawk  v.  Bagg,  16  Gray,  583 ;  Steel  v.  "^  Flint  &  Pere  Marqaette  Ry.  Co.  v.  Aa- 

Steel,  4  Allen,  417;  Silloway  t;.  Brown,  12  ditor  General,  41  Mich.  635. 

Gray,  30.  ^  Jefifeiy  v.  Harsh,  42  Mich.  563,  4  N. 

3  Annot  Stata.  1882,  §  7847.  'W.  Rep.  303. 

*  LiTingBton  v.  Hayes,  43  Mich.  129,  6  ^  G.  S.  1878,  ch.  75,  §  29. 

N.  W.  Rep.  78.  10  Adama  v.  Corriston,  7  Minn.  456.    And 

^  Caruthers  V.  Humphrey,  12  Mich.  270;  see  Donnelly  v,  Simonton,  7   Minn.  167; 

Gorham  v.  Arnold,  22  Mich.  247  ;  Wagar  Berthold  v.  Holman,  12  Minn.  335,  93  Am. 

V.  Stone,  36  Mich.  364;  Lee  v.  Clary,  38  Dec.  233;  Berthold  v.  Fox,  13  Minn.  501, 

Mich.  223.  97  Am.  Dec.  243 ;  Rice  v,  St  Panl  &  Pacific 

^  Hoffman  v.  Harrington,  33  Mich.  392 ;  R.  R.  Co.  24  Minn.  464. 
Schwan  v.  Sears,  Walk.  Ch.  170;  Stevens 
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§  88.]  THE  NATURE  OF  A  M0BTQA6E 

'*  This,  it  appears  to  me,  deprives  the  mortgagee  of  the  only  mate- 
rial advantage  which  remained  to  him  from  being  considered  the 
owner  of  the  fee ;  and  although,  oat  of  deference  to  the  past,  we 
may  still  regard  him  as  the  legal  owner,  he  is  such  in  theory  only, 
having  no  right  to  interfere  with  the  possession  save  by  consent  of 
the  mortgagor.  The  effect  of  the  change  just  referred  to  is  to  dis- 
sipate whatever  of  title  he  may  formerly  have  had  beyond  that  of 
a  mere  lien  or  security.  And  although  the  mortgagee  may,  by  ob- 
taining a  strict  foreclosure,  eventually  secure  possession,  and  thus 
complete  his  title  under  the  mortgage,  yet,  as  the  courts  may,  and 
in  practice  generally  do,  direct  the  property  to  be  sold,  even  when  a 
strict  foreclosure  is  asked  for,  he  is  by  no  means  certain  of  ever  per- 
fecting that  title  which  the  mortgage  purports  to  convey.  And  if 
the  property,  by  direction  of  the  court  or  otherwise,  be  sold  to  sat- 
isfy the  mortgage,  the  purchaser,  when  he  receives  his  deed,  takes, 
not  the  title  of  the  mortgagee,  for  that  is  extinguished  by  the  appli- 
cation of  the  proceeds  of  the  sale ;  nor  does  he  take  simply  the  title 
of  the  mortgagor  at  the  time  of  the  sale,  for  that  is  incomplete ; 
but  he  takes  the  title  which  was  in  the  mortgagor  at  the  time  the 
mortgage  was  given,  which  is  equivalent  to  both." 

38.  In  Mississippi,  upon  a  breach  of  the  condition  of  a  mort- 
gage, the  legal  title  becomes  absolute  in  the  mortgagee,  who  there- 
upon becomes  entitled  to  the  possession  of  the  property  as  an  inci- 
dent to  the  title.^  The  Code  now  provides  that  before  a  sale  under 
a  mortgage,  or  deed  of  trust,  the  mortgagor  or  grantor  shall  be 
deemed  the  owner  of  the  legal  title  of  the  property  conveyed,  ex- 
cept as  against  the  mortgagee  and  his  assigns,  or  the  trustee,  after 
breach  of  the  condition  of  the  mortgage  or  deed.^  The  debt  is 
considered  as  the  principal,  and  the  mortgage  as  an  incident  only. 
The  mortgagee,  notwithstanding  the  form  of  the  conveyance,  has 
but  a  security.  The  principles  long  established  in  chancery  have, 
under  the  Code,  become  naturalized  in  the  courts  of  common  law, 
so  that  until  foreclosure  the  mortgagee  is  regarded  as  having  a  chat- 
tel interest  only.  Even  after  the  mortgagee  has  taken  possession, 
the  mortgaged  estate  is  regarded  as  a  pledge  only.^ 

^  Hill  V.  Robertson,  24  Miss.  368;  Har-'  only,  yet,  in  order  to  render  his  pledge 

mon  V.  Short,  8  Smede  &  M.  483.  available,  and  give  him  the  intended  ben- 

^  R.  Code  1880,  §   1204;  Carpenter  v.  efit  of  his  security,  it  is  considered  as  real 

Bowen,  42  Miss.  28.  property  to  enable  him  to  maintain  eject- 

'  Buckley  v.  Daley,  45  Miss.  338,  345.  ment  for  the  recovery  of  the  possession  of 

**  The  relation  of  debtor  and  creditor  ex-  the  land  mortgaged ;  when  contemplated  in 

iBts,"  says  Chief  Justice  Peyton, "  and  the  every  other  point  of  view,  it  is  personal 

equity  of  redemption  is  unimpaired.    Al-  property.**    To  same  effect  is  Carpenter  v, 

though  the  mortgagee  has  a  chattel  interest  Bowen,  42  Miss.  28,  49. 
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As  respects  third  persons,  and  the  mortgagee  also  until  after  for- 
feiture, the  mortgagor  is  the  owner  of  the  legal  estate,  and  the 
mortgagee  has  only  a  security  for  the  debt.  **  The  legal  title,"  says 
Chief  Justice  Simrall,  in  a  recent  case,^  ^'  may  be  asserted  by  the 
mortgagee,  but  only  for  the  protection  of  his  debt,  and  to  make 
the  security  available  for  its  payment." 

39.  Missouri.  —  By  a  mortgage,  or  a  deed  of  trust  in  the  nature 
of  a  mortgage,  the  legal  title,  after  condition  broken,  passes  to  the 
mortgagee  or  trustee.  The  addition  of  a  power  to  sell,  without 
judicial  proceedings  to  foreclose,  cannot  avoid  the  legal  effect  of  the 
grant.^  The  trustee,  after  dishonor  of  the  notes  secured,  may  en- 
ter, and  without  sale  or  foreclosure  may  maintain  his  possession  for 
the  use  of  the  beneficiary,  not  only  against  all  outsiders,  but  against 
the  maker  of  the  deed  himself,  until  the  payment  of  the  debt.  It 
has  long  been  established  in  this  State  that  after  condition  broken 
the  mortgagee  may  maintain  ejectment.^ 

Where  a  mortgage  debt  is  payable  by  instalments,  the  condition 
is  broken  by  non-payment  of  any  one  of  them,  and  the  mortgagee 
may  thereupon  enter  or  bring  ejectment,  and  it  is  no  defence  to 
sQch  a  suit  that  all  the  instalments  are  not  due.  The  authoriza- 
tion contained  in  a  mortgage,  to  sell  only  in  event  that  ^^  the  said 
notes  should  not  be  well  and  truly  paid,"  should  be  construed  to 
mean  in  case  they  should  not  be  paid  as  they  respectively  become 
dae.  The  mortgagee  is  not  by  such  condition  compelled  to  wait 
till  the  last  note  is  dishonored  before  applying  his  remedy.^  But 
although  a  mortgage  is  a  conveyance  in  fee  upon  condition,  it  is, 
even  after  the  condition  is  broken  and  the  legal  title  has  passed 
to  the  mortgagee,  merely  a  security  for  the  debt,  and  is  extin- 
guished, and  the  title  revested,  whenever  the  debt  is  paid.^ 

39  a.  Montana.  —  A  mortgage  of  real  property  is  not  deemed 
a  conveyance,  whatever  its  term,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  fore- 
closure and  sale.^ 

40.  Nebraska.  —  The  doctrine  is  established  that  the  mortgagee 
is  not  seised  of  the  freehold,  either  at  law  or  in  equity,  either  before 

1  Back  V.  Payne,  52  Miss.  271.  «  Reddick  v,  Gressmaiii  49  Mo.  389. 

'  JohDMn    V.   Houston,    47    Mo.    227 ;  >  Pease  v.  Pilot  Knob  Iron  Co.  49  Mo. 

Woods  V.  Hilderbrand,  46  Mo.  284,  2  Am.  124. 

Rep.  513;    Kennett  v,  Plnmmer,  28  Mo.  ^  Comp.  Stats.  1887,  Code  of  Ciy.Proced. 

142.  §  371;   Gallatin  Co.  v.  Beattie,  3  Mont. 

»  Walcop  V.   McEinney,    10  Mo.  229  ;  173;  Fee  v.  Swingly,  6  Mont.  596,  13  Pac. 

Satton  V.  Mason,  38  Mo.  120  ;  Reddick  v.  Rep.  375. 
Gresaman,  49  Mo.  389 ;  Bailey  v.  Winn, 
101  Mo.  649,  12  S.  W.  Rep.  1045. 

27 
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or  after  condition  broken.^  It  is  provided  by  statute  that  the  mort- 
gagor, in  the  absence  of  stipulations  to  the  contrary,  retains  the 
legal  title  and  right  of  possession.^  A  deed  of  trust  to  secure  the 
payment  of  a  debt,  being  in  effect  a  mortgage,  is  held,  in  accord- 
ance with  the  general  rule  that  a  mortgage  does  not  pass  the  legal 
title,  not  to  vest  a  legal  estate  in  the  trustee.^ 

41.  In  Nevada  the  courts  seem  to  hold  that  the  title  does  not 
pass  from  the  mortgagor  before  breach  of  the  condition.^  It  is  pro- 
vided by  statute  that  a  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  land,  without  a  fore- 
closure and  sale.^  It  seems  that  even  a  deed  absolute  in  form 
amounts  only  to  an  equitable  lien,  and  does  not  vest  the  legal  title 
in  the  grantee.« 

42.  New  Hampshire.  —  The  seisin,  or  possession,  as  well  as  the 
title,  passes  directly  to  the  mortgagee  unless  he  is  restrained  by  the 
provisions  of  the  deed ;  and  upon  a  breach  of  the  condition  he  is 
in  any  case  entitled  to  the  possession.  The  mortgagor  retains,  as 
against  the  mortgagee,  nothing  more  than  a  mere  power  to  regain 
the  fee  upon  the  performance  of  a  condition,  and  this  condition  is 
strictly  a  condition  precedent.^  As  against  all  other  persons  the 
mortgagor  is  regarded  as  the  owner,  and  may  maintain  a  real  action 
to  recover  possession.  The  mortgagee  has  the  legal  title  merely  so 
far  as  is  necessary,  in  order  to  enable  him  to  obtain  the  full  benefit 
of  the  security,  and  prevent  any  violation  of  his  rights  under  the 
mortgage.^  Whenever  the  mortgagee  is  entitled  to  possession  he 
may  doubtless  treat  the  possession  of  the  mortgagor  as  a  disseisin, 
at  his  election,  and  may  at  once  maintain  a  writ  of  entry  for  the 
recovery  of  possession,  without  notice  to  quit ;  but  until  such  elec- 
tion the  possession  of  the  mortgagor  cannot  be  regarded  as  a  dis- 
seisin, but  as  permissive,  and  bearing  in  many  respects  a  close  anal- 

1  Kyger  v.  Ryley,  2  Neb.  20,  28;  Hurley  •  Firet  Nat  Bank  v.  Kreig   (Ncv.),  32 

V.  Estes,  6  Neb.  386;  Union  Mat.  Life  Ins.  PacRep.  641.    See,  howeTer,  Brophy  Min* 

Co.  V.  Lovitt,  10  Neb.  801,  4  N.  W.  Rep.  ing  Co.  o,  Brophy  &  Dale  G6ld  and  Silver 

986  ;  McHagh  v.  Smiley,  17  Neb.  620,  20  Mining  Co.  15  Ner.  101. 

N.  W.  Rep.  296.  7  Brown  v.  Cram,  1  N.  H.  169 ;  South- 

^  Compiled  Stats.  1885,  p.  482 ;  Connolly  erin  v,  Mendam,  5  N.  H.  420;  M^Murphy 

V.  Giddings,  24  Neb.  131,  37  N.  W.  Rep.  v.  Minot,  4  N.  H.  251,  255;  Tripe  v,  Marcy, 

939.  39  N.  H.  439;  Hobart  v.  Sanborn,  13  N.  H. 

*  Webb  27.  Hoselton,  4  Neb.  308,  19  Am.  226,  38  Am.  Dec  483. 

Rep.  638;  Kyger  v,  Ryley,  2  Neb.  20;  Hui^  ^  Ellison  v.  Daniels,  11  N.  H.  274 ;  Parish 

ley  17.  Estes,  6  Neb.  386.  v.  Gilmanton,  11*  N.  H.  293,  298 ;  Whitte- 

«  Whitmore  v.   Shiverick,  3  Nev.  288;  more  v.  Gibbs,  24  N.  H.  484;  Great  Falls 

Hyman  v.  Kelly,  1  Nev.  179.  Co.  v,  Worster,  15  N.  H.  412,  444. 

•  G.  S.  1885,  CiT.  Proced.  §  3284. 
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c^y  to  strict  tenancy  at  will  or  at  sufferance.  Until  this  power  of 
election  is  exercised,  the  mortgagor  is  in  with  the  privity  and  assent 
of  the  mortgagee,  and  in  subordination  to  his  title  ;  and  it  is  there- 
fore held,  upon  the  ground  of  such  presumed  assent,  that  the  mort- 
gagor is  not  liable  to  the  mortgagee  for  the  rents  and  profits  while 
80  in  possession.^ 

43.  In  New  Jersey  the  nature  of  the  mortgage  as  a  conveyance 
of  an  estate  to  the  mortgagee  in  fee  simple,  subject  to  be  defeated 
by  the  performance  of  the  condition,  remains  as  it  was  at  common 
law,  with  the  modification  that  the  mortgagee  cannot  enter  imme- 
diately as  at  common  law,  but  only  upon  breach  of  the  condition.^ 
A  mortgage  is  merely  auxiliary  to  the  debt,  and  the  estate  of  the 
mortgage  is  annihilated  by  the  extinguishment  of  the  debt  secured 
by  it,  even  after  the  day  of  payment  named  in  the  condition.  In 
fact,  the  latter  conclusion  will  necessarily  follow  whenever  the  mort- 
gage is  regarded,  not  as  a  common  law  conveyance  on  condition,  but 
as  a  security  for  the  debt,  the  legal  estate  being  considered  as  sub- 
sisting only  for  that  purpose.^  Yet  the  generally  received  aspect 
in  which  a  mortgage  is  regarded  is  as  a  mere  security  for  the  debt 
and  not  an  alienation.^    The  land  conveyed  by  way  of  mortgage 

^  Chellis  V.  Stearns,  22  N.  H.  312;  Far-  debt,  the  legal  estate  being  considered  as  sab- 
bosh  V,  Goodwin,  29  N.  H.  321,  332.  sisting  in  the  mortgagee  only  for  that  par- 

^  Sanderson  v.  Price,  21  N.  J.  L.  637,  pose.    The  consequence  of  these  decisions  is 

646,    note  ;   Shields  v.  Lozear,    34  N.   J.  the  separation,  in  legal  contemplation,  of  the 

L.  496,  per  Depne,  J.,  3  Am.  Rep.  256;  estate  of  the  mortgagor  from  that  of  the 

Kircher  v.  Schalk,  39  N.  J.  L.  335,  337.  mortgagee,  and  the  recognition  of  an  actual 

*  Wade  9.  Miller,  32  N.  J.  L.  296 ;  Schalk  and  distinct  legal  estate  in  each.  The  legal 
9.  Kingalejr,  42  N.  J.  L.  32,  35.  estate  of  the  mortgagee,  after  breach  of  oon- 

*  Shields  v.  Lozear,  34  N.  J.  L.  496,  3  dition,  has  aU  the  incidents  of  a  common  law 
Am.  Kep.  256,  per  Depue,  J.,  citing  Oa-  title,  for  the  purposes  of  an  action  of  eject- 
borne  V.  Tnnis,  25  N.  J.  L.  633,  651 ;  Mont-  ment ;  but  its  existence  is,  nevertheless,  re- 
gomery  v,  Braere,  4  N.  J.  L.  260,  279,  per  garded  as  compatible  with  a  legal  estate  at 
Southard,  J.,  whoee  dinenting  opinion  was  the  same  time  in  the  mortgagor.  This  legal 
adopted  in  the  Conrt  of  Errors,  5  N.  J.  L.  estate  of  the  mortgagor  is  capable  of  conrey- 
865 ;  Vemer  v.  Betz,  46  N.  J.  £q.  256, 19  ance,  mortgage,  or  a  sale  under  execution 
All.  Bep.  206,  208 ;  McMahon  v,  Schoon-  against  him,  at  any  time  before  his  estate  is 
maker  (N.  J.),  25  Atl.  Rep.  946.  divested  by  foreclosure.    The  cases  clearly 

Thecaseof  Sanderson  V.Price,  21  N.J.  L.  recognize  the  equity  of  redemption  of  a 

63l,  646,  note,  is  referred  to  by  Depue,  J.,  mortgagor  as  a  legal  estate,  and  as  such 

in  Woodside  V.  Adams,40N.  J.Ii.  417,  422,  it  must  subaist  until  extinguished  in  the 

where  he  says  that  "  this  decision,  though  manner  in  which  legal  estates  are  by  law 

perhaps  not  satisfactory  to  the  profession  extinguishable.    Entry  on  the  mortgaged 

when  it  was  promulgated,  has  come  to  be  premises  does  not  work  an  extinguishment, 

regarded  as  settled  law ;  and  it  may  now  be  It  merely  operates  to  transfer  the  poosession 

considered  the  established  doctrine  of  the  to  the  mortgagee  with  all  the  rights  that 

ooorts  of  this  State  that  a  mortgage  of  lands  actual  possession  confers,  leaving  the  ulti- 

is  not  a  common  law  conveyance  an  condi-  mate  rights  of  the  parties  unaffected." 
tion,  but  a  mere  security  for  the  mortgage 

29 
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subsists  as  an  estate  only  to  the  extent  that  it  is  subservient  to  such 
purpose.^ 

43  a.  New  Mexioo  Territory.  —  In  the  absence  of  a  stipulation 
to  the  contrary,  the  mortgagor  of  real  property  has  the  right  of 
possession  thereof.^ 

44.  New  York.  —  Following  the  views  of  Lord  Mansfield,  the 
courts  of  New  York  from  the  first  regarded  a  mortgage  as  merely 
a  security  of  a  personal  nature  upon  the  land  of  the  mortgagor, 
who  retained  the  legal  title,  at  least  until  possession  taken.^  But 
prior  to  the  Revised  Statutes  of  1828,  the  title  of  the  mortgagee 
must  in  fact  have  been  something  not  very  different  from  the  legal 
estate,  for,  unless  prevented  by  the  terms  of  the  mortgage,  he  had 
the  right  to  recover  possession  of  the  property  by  ejectment,  and 
after  default  he  could  so  recover  it  at  any  time.^  This  right  was 
taken  away  then,  and,  so  far  as  possession  before  foreclosure  is 
concerned,  his  only  right  is  to  retain  possession  when  he  has  once 
obtained  it  by  the  mortgagor's  consent  or  without  force.^  It  is  said 
that  he  does  not,  however,  acquire  any  estate  from  his  possession.^ 

45.  In  North  Carolina  upon  the  execution  of  a  mortgage  the 
mortgagor  becomes  the  equitable,  and  the  mortgagee  the  legal, 
owner,  and  this  relative  situation  remains  until  the  mortgage  is 
redeemed  or  foreclosed.  Until  the  day  of  redemption  is  passed,  the 
mortgagor  has  no  special  equity,  but  he  may  pay  the  money  accord- 
ing to  the  proviso,  and  avoid  the  conveyance  at  law ;  and  this  privi- 
lege is  termed  his  legal  right  of  redemption.^ 

After  the  special  day  of  payment  has  passed,  the  mortgagor 
still  has  an  equity  of  redemption  until  there  is  a  foreclosure,  and 
this  right  is  regarded  as  a  continuance  of  the  old  estate ;  and  so 

1  Devlin  ».  Collier,  53  N.  J.  L.  422,  22        «  2  R.  S.  312,  §  57;  Waring  v.  Smyth,  2 
Atl.  Rep.  201,  per  Beaslev,  C.  J.  Barb.  Ch.  119, 135,  47  Am.  Dec.  299  ;  Phyfe 

2  Comp.  Laws  1884,  §  1593.  v.  Riley,  15  Wend.  248;  Shrivcr  v.  Shriver, 
'  Waters  v.  Stewart,  1  Caines  Caa.  47,    86  N.  Y.  575.    The  mortgagee  cannot  main- 

per  Kent,  J. ;  Jackson  v,  Willard,  4  Johns,  tain  an  action  to  recover  the  mortgaged 

41;  Rnnyan  v.  Merserean,  1 1  Johns.  .534,  6  premises.    Code  of  Civil  Procedure  1880, 

Am.  Dec.  393 ;  Packer  v.  Rochester  &  Syra-  §  1498. 

cnse  R.  R.  Co.  17  N.  Y.  283 ;  Power  v.  ^  Parker  v.  Rochester  &  Syracuse  R.  R. 
Lester,  23  N.  Y.  527 ;  Merritt  v.  Bartholick,  Co.  17  N.  Y.  283,  295.  See  §  18.  ' 
36  N.  Y.  44;  Trimm  v.  Marsh,  54  N.  Y.  ?  Hemphill  v,  Ross,  66  N.  C.  477.  And 
599, 13  Am.  Rep.  623;  Bryan  i;.  Butts,  27  see  Ellis  v.  Hassey,66  N.  C.  501.  A  mort- 
Barb.  503 ;  Calkins  v.  Calkins,  3  Barb.  305 ;  gagor  in  possession  is  a  freeholder  within 
Stanard  v.  Eldridge,  16  Johns.  254;  Jack-  the  meaning  of  an  act  relating  to  jurors, 
son  V.  Bronson,  19  Johns.  325;  Astor  v.  He  has  not  any  legal  estate,  but  the  act 
Hoyt,  5  Wend.  603,  2  Paige,  68;  Bell  v.  does  not  provide  that  he  shall  be  a  legal 
Mayor  of  New  York,  10  Paige,  49;  Kart-  freeholder;  that  he  is  an  equitable  free- 
right  V,  Cady,  21  N.  Y.  343.  holder  is  sufficient.  State  v,  Ragland,  75 
*  Jackson  t;.  Dubois,  4  Johns.  216.  N.  C.  12. 
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long  as  he  is  permitted  to  remain  in  possession,  he  is  considered  to 
hold  by  virtue  of  his  ownership,  and  is  not  accountable  for  the 
rents  and  profits  of  the  mortgaged  lands.  If  the  mortgagor  be 
allowed  to  remain  in  possession  for  a  long  period  by  the  acquies- 
cence and  implied  approval  of  the  mortgagee,  he  is  not  a  trespasser ; 
and  although  he  may  not  be  a  tenant,  he  is  a  permissive  occupant, 
and  as  such  is  entitled  to  a  reasonable  demand  to  terminate  the 
implied  license  before  an  action  can  be  brought  to  recover  posses- 
sion.^ 

The  mortgagee,  after  forfeiture,  may  recover  the  land  in  an  ac- 
tion at  law  by  virtue  of  his  title  as  mortgagee.^ 

46  a.  In  North  Dakota  and  South  Dakota,  a  mortgage  does  not 
entitle  the  mortgagee  to  the  possession,  but  after  the  execution  of 
it  the  mortgagor  may  agree  to  such  change  of  possession  upon  a 
new  consideration.^ 

46.  In  Ohio  a  mortgagee  is  regarded  as  holding  the  legal  title 
to  the  estate  during  the  continuance  of  the  mortgage,  but  neither 
in  a  court  of  law  nor  of  equity  is  he  permitted  to  use  this  legal 
title  except  for  the  purpose  of  making  effectual  the  security.^  The 
legal  title  as  between  the  parties  is  held  to  be  in  the  mortgagee. 
As  to  all  the  world  beside,  it  is  in  the  mortgagor.  After  condition 
broken,  the  mortgagee  may  recover  possession  by  an  action  of  eject- 
ment.^ 

47.  In  Oregon  a  mortgage  does  not  convey  a  title,  but  only 
creates  a  lien.^  By  statute  a  mortgagor  cannot  against  his  will 
be  divested  of  possession  of  the  mortgaged  premises,  even  upon 
default,  without  a  foreclosure  and  sale.^  But  if  a  mortgagor  choose, 
he  can  give  possession  to  the  mortgagee,  or  the  mortgagee  may 
obtain  possession  in  any  lawful  or  peaceable  mode  ;  and  when  this  is 
done,  and  the  duration  of  the  mortgagee's  possession  is  not  lim- 
ited by  agreement,  the  latter  may  retain  possession  until  the  debt 
is  paid  ;  and  until  it  be  paid,  the  mortgagor  cannot  recover  posses- 
sion by  an  action  of  ejectment.^ 

^  Hemphill  v.  Ross,  66  N.  C.  477.  Oreg.  534,  5  Pac  Hep.  196;  Adair  i;.  Adair, 

>  Wittkowski  v.  Watkins,  84  N.  C  456.  22  Oreg.  115,  29  Pac.  Rep.  193. 

>  R.  Codes  1883,  §  1733.  '  Annot.  Laws  1887,  p.  383,  §  326;  Bes- 
*  Harkrader  v.  Leiby,  4  Ohio  St  602.  ser  o.  Hawthorn,  3  Oreg.  129;  Anderson  v. 

"Bat  it  is  incorrect  to  say  that  a  mortgage  Baxter,  4  Oreg.  110;  Semple  v.  Bank  of 

does  no  more  than  to  create  a  mere  Hen  upon  British  Columbia,  5  Sawver,  88, 394 ;  With- 

tbe  property."    Per  Ranney,  J.  erell  v,  Wiberg,  4  Sawyer,  232. 

«  Allen  V.  Ererly,  24  Ohio  St.  97,  114;  ^  Roberts  v.  Sntherlin,  4  Oreg.  219;  Cooke 

Rands  v.  Kendall,  15  Ohio,  671.  v.  Cooper,  18  Oreg.  142,  22  Pac.  Rep.  945, 

0  Thompson  i;.  Marshall,  21  Oreg.  171,  17  Am.  St.  Rep.  709. 
27  Pac.  Rep.  957;  Sellwood  n.  Gray,  11 
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48.  In  Pennsylvania  a  mortgage  passes  to  the  mortgagee  the 
title  and  right  of  possession  to  hold  till  payment  be  made.  He 
may  enter  at  pleasure,  and  take  actual  possession.  His  estate  is 
conditional,  and  ceases  upon  payment  of  the  debt ;  bat  until  the 
condition  is  performed,  both  his  title  and  his  right  of  possession 
are  as  substantial  and  real  as  though  they  were  absolute.^  As 
between  the  parties,  the  mortgage  transmits  the  legal  title  to  the 
mortgagee,  and  leaves  the  mortgagor  only  a  right  to  redeem.  As 
to  all  others,  the  mortgage  is  a  lien  merely  and  not  an  estate. 
This  is  the  view  taken  both  in  courts  of  equity  and  courts  of  law.^ 
It  is  well  settled  that  a  mortgagee  or  his  assignee  may  maintain 
ejectment  and  recover  possession  of  the  mortgaged  property  before 
the  condition  is  broken,  unless  there  be  a  stipulation  in  the  instru- 
ment to  the  contrary.^ 

49.  Rhode  Island.  —  The  common  law  doctrine  of  the  nature 
of  mortgages  prevails  in  this  State.  The  mortgagee  may  recover 
possession  by  suit  at  law.  Upon  any  breach  of  the  condition,  such 
as  the  non-payment  of  interest,  the  mortgagee  may  maintain  eject- 
ment, though  the  principal  sum  be  not  due.^  The  mortgagee's 
remedy  for  waste  done  by  the  mortgagor,  when  a  writ  of  estrepe- 
ment  will  not  lie,  is  usually  to  be  sought  in  equity;  but  it  is 
a  wrong  at  law  also,  and  therefore  a  mortgagee  may  maintain 
against  a  mortgagor  an  action  of  replevin  for  wood  and  timber  cut 
on  the  land  in  waste  of  the  same.^ 

1  '*  Thns  we  perceive/'  says  Chief  Justice  ^  Yoangman  v,  Elmira  &  Williamspoit 

Agnew  in  a  recent  case,  "an  interest  or  R.  R.  Co.  65  Pa.  St.  278,  285,  and  cases 

estate  in  the  land  itself,  capable  of  enjoy,  cited. 

ment,  and  enabling  the  mortgagee  to  grasp  *  Carpenter  v.  Carpenter,  6  R.  I.  542 ; 
and  hold  it  actaally,  and  not  a  mere  lien  or  Waterman  v.  Matteson,  4  R.  L  539,  545. 
potentiality,  to  follow  it  by  legal  process  "  Formerly,"  says  Chief  Justice  Ames,  "  the 
and  condemn  it  for  payment.  The  land  right  of  the  mortgagor  was,  upon  breach  of 
passes  to  the  mortgagee  by  the  act  of  the  the  condition  of  the  mortgage,  wholly  gone 
party  himself,  and  needs  no  legal  remedy  at  law ;  and  his  equity  to  redeem  was  rec- 
to enforce  the  right.  But  a  lien  rests  no  ognized  only  by  the  tribunal  able  to  enforce 
estate  and  is  a  mere  incident  of  the  debt,  to  such  a  right.  It  is  true  that  in  modern 
be  enforced  by  a  remedy  at  law,  which  may  times  the  courts  of  law  have,  for  many  pur- 
be  limited.  It  is  true,  if  the  mortgagee  be  poses,  treated  the  mortgagor  in  possession 
held  out,  he  may  have  to  resort  to  ejectment,  as  the  real  owner  of  the  estate,  looking 
but  this  is  to  avoid  a  conflict  and  the  statu-  upon  a  mortgage  in  the  same  light  that  a 
tory  penalties  for  forcible  entry,  for  other-  court  of  equity  does,  as  a  mere  security  for 
wise  he  may  take  peaceable  possession,  and  the  mortgage  debt ;  but  we  can  see  no  reason 
is  not  liable  as  a  trespasser."  Tryon  v.  why  such  courts  should  recognize  in  a  mort- 
Mnnson,  77  Pa.  St.  250 ;  and  see  numerous  gagor  in  possession  under  a  forfeited  mort- 
cases  in  that  State  cited  by  the  learned  gage  greater  rights  over  the  mortgaged 
judge  in  support,  and  in  illustration,  of  this  estate  than  courts  of  equity  do.*' 
doctrine.  ^  Waterman  v.  Matteson,  4  R.  I.  539; 

3  Brobst  t;.  Brock,  10  Wall.  519.  §  6S8. 
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60.  South  Carolina.  —  Since  the  act  ot  1791  a  mortgage  has 
not  been  a  conveyance  of  any  estate,  but  simply  a  lien  to  secure 
the  payment  of  a  debt.^  It  is  provided  that  the  mortgagee  shall 
not  be  entitled  to  maintain  any  possessory  action  for  the  mortgaged 
estate  even  after  the  mortgage  is  due,  but  that  the  mortgagor  shall 
still  be  deemed  the  owner  of  the  land  and  the  mortgagee  the  owner 
of  the  money  lent  or  due.* 

61.  In  Tennessee  the  legal  title  vests  in  the  mortgagee,  who  is 
entitled  to  immediate  possession,  unless  the  mortgage  otherwise 
provides.  He  may  recover  possession  without  first  giving  notice 
to  quit.^ 

52.  Texas.  —  A  mortgage  is  but  a  security,  and  the  title  re- 
mains in  the  mortgagor,  subject  to  be  divested  by  foreclosure.  In 
this  respect  a  deed  of  trust  is  held  not  to  differ  from  a  mortgage  ; 
the  legal  title  and  right  of  possession  remain  with  the  grantor.^ 

53.  UteJi  Territory.  —  It  is  provided  that  a  mortgage  shall  not 
be  deemed  a  conveyance,  so  as.  to  entitle  the  mortgagee  to  recover 
possession  without  foreclosure.^ 

54.  In  Vermont  the  mortgagor's  right  of  possession  is  by  stat- 
ute continued  as  against  the  mortgagee  until  condition  broken, 
unless  otherwise  stipulated  in  the  mortgage.^  Upon  the  happen- 
ing of  that  event  the  interest  of  the  mortgagor  becomes  absolutely 

'vested  in  the  mortgagee,  and  he  has  a  right  to  the  immediate  pos- 
session of  the  estate.^  He  may  assert  this  right  by  entering  peace- 
ably by  his  own  act,  or  may  bring  an  action  of  ejectment  without 
previous  notice  to  quit.  Until  he  asserts  this  right,  the  mortgagor 
in  possession  is  regarded  as  the  owner  of  the  land,  and  may  use 
and  occupy  it  without  accounting  to  the  mortgagee.^ 

55.  Virginia.  —  At  law,  the  mortgagee  has  the  legal  estate,  and 
the  immediate  right  of  possession,  unless  there  be  some  stipula- 
tion in  the  mortgage  deed  to  the  contrary.     Upon  a  breach  of  the 

^  Narassa  Guano  Co.  v.  Richardson,  26  *  Wright  v,   Henderson,    12    Tex.   43 ; 

S.  C.  401,  2  S.  E.  Rep.  307;  Simons  v.  Walker  v.  Johnson,  37  Tex.  127,129;  Mann 

Bryce,  10  S.  C.  354;  Warren  v.  Raymond,  v.  Falcon,  25  Tex.  271. 

12  S.  C.  9;  Bredenherg  v.  Landrum,  32  ^  Ciril  Practice  Act  1870,  §  260;  Com- 

S.  C.  215,  10  S.  E.  Rep.  956;  Hardin  i;.  piled  Laws  1876,  p.  478. 

Hardin,  34  S.  C.  77, 12  S.  E.  Rep.  936.  «  R.  Laws  1880,  §  1258;  Bmnswick  Co. 

»  R.  S.  1873,  p.  536 ;  G.  S.  1882,  §  2299;  v.  Herrick,  63  Vt  286,  21  Atl.  Rep.  918. 

Thayer  v.  Cramer,   1   McCord  Ch.  395  ;  ^  Hagar  v.  Brainerd,  44  Vt.  294 ;  Lull  v. 

Nixon  r.  Bynum,  1  Bailey,  148 ;  Hughes  v.  Matthews,  19  Vt.  322. 

Edwards,  9  Wheat.  489  ;  In  re  Bennett,  2  ^  Hooper  v,  Wilson,  12  Vt.  695;  Wilson 

HngheB,I56,158;  Williams  v.  Beard,  1  8.  C.  v.  Hooper,  13  Vt.  653,  36  Am.  Dec  366; 

309.  Walker  r.  King,  44  Vt.  601. 

*  Hen^aw    v.    Wells,  9   Humph.  568; 
Vance  v.  Johnson,  10  Humph.  214. 
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condition,  the  mortgagee  may  enter,  or  recover  possession  by  action 
without  previous  notice.  He  is  then,  to  all  intents  and  purposes, 
the  legal  owner  of  the  land,  and  vested  with  full  legal  title.  The 
mortgagor  is  then  regarded  as  a  tenant  at  sufferance,  and  is  not 
entitled  to  the  emblements.  In  equity,  however,  the  mortgagor 
may  redeem,  and  the  mortgagee  in  possession  is  regarded  as  merely 
a  trustee  of  the  property,  with  liability  to  account.^  Trust  deeds 
are  used  almost  exclusively  in  place  of  mortgages,  and  the  legal 
title  vests  in  the  grantee  in  such  deeds. 

55  a.  Washington.^ — A  mortgage  of  real  property  is  not  deemed 
a  conveyance  so  as  to  enable  the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without  a  foreclosure  and  sale  ac- 
cording to  law. 

56.  West  Virginia.  —  Trust  deeds  are  used  in  place  of  mort- 
gages. The  law  in  regard  to  mortgages  is  that  which  prevailed  in 
Virginia  before  the  separation. 

57.  In  Wisconsin  the  fee  of  thci  premises  does  not  vest  in  the 
mortgagee,  except  upon  foreclosure  sale.^  It  is  provided  by  stat- 
ute that  no  action  shall  be  maintained  by  the  mortgagee  for  the 
recovery  of  possession  of  the  mortgaged  premises  until  the  equity 
of  redemption  shall  have  expired.*  The  statute  in  effect  preserves 
the  fee  in  the  mortgagor  until  foreclosure,^  when  it  vests  in  the 
purchaser  at  the  sale.  When,  however,  the  mortgagee  has,  after 
default,  gone  into  peaceable  possession,  he  cannot  be  ejected  by 
the  mortgagor  while  the  mortgage  remains  unsatisfied.  The  only 
remedy  of  the  mortgagor  is  by  bill  to  redeem,  under  which  he  must 
pay  whatever  is  due  upon  the  mortgage  debt.® 

58.  As  a  summary  of  this  examination  it  will  be  found  that 
in  Alabama,  Arkansas,  Connecticut,  Illinois,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New  Jersey,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  Tennessee,  Vermont,  Virginia,  and 
West  Virginia,  the  courts  have  adhered  to  the  doctrines  of  the 
common  law  as  regards  the  nature  of  the  mortgage  interest  and 
the  respective  rights  of  the  parties.  '  They  regard  the  mortgage 

1  2  Minor's  lDBtitme8,S00-330;  Fanlkner  man  v.  EIj,  6  Wis.  244;  Gillett  v.  Eaton, 

V.  Brockenbrough,  4  Rand.  245.  6  Wis.  30;  Fladland  v,  Delaplaine,  19  Wis. 

3  Code  1881,  §  546.  459 ;  Avery  v.  Judd,  21  Wis.  262 ;  Stark  v. 

'  Wood  V.  Trask,  7  Wis.  566,  76  Am.  Brown,  12  Wis.  572,  78   Am.  Dec  762; 

Dec.  230 ;  Schreiber  r.  Carey,  48  Wis.  208,  Roche  v.  Knight,  21  Wis.  324 ;  Schreiber  v. 

4  N.  W.  Rep.  124.  Carey,  48  Wis.  208, 214,48  N.  W.  Rep.  124 ; 

«  R.  S.  1878,  §  3095.  Wisconsin  Cent.  R.  R.  Co.  r.  Wisconsin 

6  Wood  V,  Trask,  7  Wis.  566,  76  Am.  River  Land  Co.  71  Wis.  94,  36  N.  W.  Rep. 

Dec.  230.  837,  839. 

6  Hennesy  v,  Farrell,  20  Wis.  42 ;  Tall- 
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deed  as  passing  at  once  the  legal  title  to  the  mortgagee,  subject  to 
defeasance,  as  a  condition  subsequent  which  divests  or  defeats  the 
estate  on  performance  of  it.  The  right  of  possession  follows  the 
title  so  that  the  mortgagee  may  enter  into  possession  of  the  mort- 
gaged property  immediately  unless  restrained  by  express  provision, 
or  necessary  implication,  of  the  mortgage ;  and  in  any  case  upon 
breach  of  the  condition  he  becomes  entitled  to  the  possession  and 
may  recover  it  by  action. 

In  Delaware,  Mississippi,  and  Missouri  the  common  law  doctrine 
is  so  far  modified,  that  until  breach  of  the  condition  and  possession 
taken,  the  mortgagor  is  regarded  as  the  owner  of  the  legal  estate, 
not  only  as  against  third  persons,  but  as  against  the  mortgagee 
himself.  But  upon  forfeiture  and  entry  of  the  mortgagee,  he  is 
regarded  as  having  the  legal  title  for  the  purpose  of  obtaining 
satisfaction  out  of  the  property. 

In  other  States  the  common  law  doctrine  upon  this  subject  has 
been  wholly  abrogated  by  statute,  and  both  at  law  and  in  equity, 
and  both  before  and  after  a  breach  of  the  condition,  a  mortgage 
is  regarded  as  merely  a  lien  upon  the  property.  It  passes  no  title 
or  estate  in  it  to  the  mortgagee,  and  gives  him  no  right  of  posses- 
sion before  foreclosure.  This  is  the  doctrine  of  mortgages  in  Cali- 
fornia, Florida,  Georgia,  Indiana,  Iowa,  Kansas,  Kentucky,  Lou- 
isiana, Michigan,  Minnesota,  Montana,  Nebraska,  Nevada,  New 
Mexico  Territory,  New  York,  North  Dakota,  Oregon,  South  Caro- 
lina, South  Dakota,  Texas,  Utah  Territory,  Washington,  and  Wis- 
consin. In  Iowa,  Kansas,  and  Nevada  the  statutes  imply  that  the 
parties  may  by  express  stipulation  give  the  right  of  possession  to 
the  mortgagee. 

59.  Grouping  the  States  geographioally,  it  will  be  noticed  that 
the  English  doctrine  of  the  nature  of  mortgages,  with  slight  modi- 
fications, prevails  east  of  the  Mississippi  River  in  a  large  majority 
of  the  States;  while  west  of  the  Mississippi,  except  only  in  the 
States  of  Missouri  and  Arkansas,  the  doctrine  everywhere  prevails 
that  a  mortgage  passes  no  estate  or  right  of  possession.^  This 
change  from  the  common  law  rule  may  be  traced  to  two  sources :  to 
the  views  of  the  early  jurists  of  New  York,  who  adopted  and  car- 
ried to  logical  conclusions  the  opinions  of  Lord  Mansfield ;  and  to 
the  civil  law  ^  established  in  Louisiana,  under  which  a  mortgage  is 

^  Bredenberg  v.  Landrnm,  32  S.  C.  215,  for  debts;  namely^  the  pignus^  and  the  Ay- 

10  S.  E  Rep.  956,  qnoiing  text*  potheca.     The  pignus,  or  pledge^  was  when 

*  "In  the  Koman  law  there  were  two  anything  waa  pledged  as    a  security  for 

sorts  of  transfers  of  property,  as  security  money  lent  and  the  possession  thereof  was 

3& 


§  59.]  THE  NATURE  OF  A  MORTGAGE. 

merely  a  pledge,  giving  no  right  of  possession.  The  inflaenoe  of 
the  civil  law  is  seen  in  the  codes  of  a  few  States ;  but  the  most 
jpotent  influence  in  bringing  about  this  change  in  the  nature  of 
mortgages  in  the  new  States  and  Territories  has  come  from  their 
:adoption  to  a  large  extent  of  the  Code  and  judicial  authorities  of 
the  State  of  New  York.  As  to  the  nature  of  a  mortgage,  the  civil 
law  doctrine,  and  what  may  be  called  the  equitable  doctrine  adopted 
in  New  York  and  the  other  States  mentioned,  are  practically  and 
essentially  the  same. 

passed  to  the  creditor,  upon  the  condition  of  which,  although  sometimes  used  in  a  gen- 
returning  it  to  the  owner  when  the  debt  eral  sense  to  inclade  mortgages  of  land,  is. 
was  paid.  The  hypotheca  was  when  the  in  the  stricter  sense,  confined  to  the  pawn 
thing  pledged  was  not  delivered  to  the  and  deposit  of  personal  property.  In  the 
creditor,  bnt  remained  in  the  possession  of  Roman  law,  however,  there  was  gencrallj 
the  debtor.  ...  It  seems  that  the  word  no  substantial  difference,  in  the  nature  and 
pignut  was  often  used  indiscriminately  to  extent  of  the  rights  and  remedies  of  the 
describe  both  species  of  securities,  whether  parties,  between  movables  and  immovables, 
applied  to  movables  or  immovables,  .  .  .  whether  pledged  or  hypothecated."  2 
so  that  it  answered  very  nearly  to  the  cor-  Story  £q.  Jur.  §§  1005,  1006. 
responding  term  pledge  in  the  common  law, 
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I.  The  Form  Qenerally. 

GO.  No  particular  form  is  neoeesary  to  constitute  a  mortgage.^ 
It  must  be  in  writing,^  and  must  clearly  indicate  the  creation  of  a 
lien,  specify  tbe  debt  to  secure  which  it  is  given,  and  the  property 
upon  which  it  is  to  take  effect.^  Fulfilling  these  conditions,  it  is 
immaterial  that  the  mortgage  should  be  embraced  in  one  instru- 
ment. As  will  be  elsewhere  noticed,  a  mortgage  is  frequently  made 
by  an  absolute  deed  with  a  separate  defeasance  executed  by  the 
grantee ;  and  an  absolute  deed  with  a  defeasance  resting  in  parol 
may  be  a  mortgage  also.  In  this  chapter,  however,  it  is  proposed 
to  treat  of  the  form  and  requisites  of  a  formal  legal  mortgage,  or 
deed  of  trust. 

The  term  "  mortgage  "  has  a  technical  signification  at  law,  and 
is  descriptive  of  an  instrument  having  all  the  requisites  necessary 
to  establish  it  in  a  court  of  law,  as  distinguished  from  that  which 
may  be  so  regarded  in  a  court  of  equity.^  A  mortgage  which  only 
a  court  of  equity  will  recognize  is  properly  designated  an  ^^  equita- 
ble mortgage." 

A  formal  mortgage  differs  from  a  warranty  deed  in  a  condition 
added,  that  if  the  grantor  pay  a  certain  sum  of  money,  or  perform 
other  obligations  named,  then  it  shall  be  void.  Other  things  be- 
sides the  payment  of  the  principal  sum  of  money  are  usually  made 
part  of  the  condition,  as  for  instance  the  payment  of  interest,  of 
taxes  upon  the  premises,  of  insurance  upon  any  buildings  there 

1  Georgia  Code  1882,  §  1955 ;  Bomside    Qaoted  with  approval  in  Harris  v.  Jones, 
V.   Ten/,  45  Ga.  621 ;   De  Leon  v.  Hi-    83  N.  C.  317,  321. 
goeiB,  15  Cal.  483  ;  Woodworth  v.  Gni-        ^  Porter  v.  Mailer,  53  Gal.  677. 
maa,  1  Cal.  203;  Baldwin  v.  Jenkins,  23        '  New  Orleans  Nat    Banking  Asso.  u. 
Mm.  206  ;  Maaon  v.  Moody,  26  Miss.  184.     Adams,  109  U.  S.  211,  3  Sap.  Ct.  Bep.  161. 

*  Walton  V.  Cody,  1  Wis.  420. 
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may  be  upon  the  land,  together  with  a  covenant  against  making  or 
suffering  waste. 

A  mortgage  in  some  States  usually  contains  also  a  power  authoriz- 
ing the  mortgagee  to  sell  upon  the  happening  of  any  breach  of  the 
condition ;  but  this  is  not  an  essential  requisite  of  a  mortgage,  and 
will  be  treated  of  elsewhere. 

61.  Statutory  forms.  —  The  form  of  the  granting  part  of  the 
deed  as  well  as  the  condition  differs  much  in  different  parts  of  the 
country.  In  some  States  statutes  have  been  enacted  by  which 
deeds  and  mortgages  are  reduced  to  the  shortest  possible  forms; 
and  statutory  forms  are  given  in  some  States,  which  are  declared 
to  be  good  and  effectual.^  All  that  is  requisite  to  a  good  deed  or 
mortgage  may  be  expressed  in  a  very  few  words.  It  was  remarked 
by  Coke,  that  if  a  deed  of  feoffment  be  without  premises^  habendum^ 
tenendum^  reddendum^  clause  of  warranty,  etc.,  it  is  still  a  good 
deed.  ^^  For  if  a  man  by  deed  give  land  to  another  and  to  his  heirs 
without  more  saying,  this  is  good,  if  he  put  his  seal  to  the  deed, 
deliver  it,  and  make  livery  accordingly."  ^ 

By  statute  the  legal  tenor  and  effect  of  the  different  covenants 
may  be,  and  in  some  States  are,  obtained  simply  by  naming  them 
without  repeating  the  covenants  themselves.  In  like  manner  the 
full  effect  of  a  power  of  sale  may  be  had  by  simple  reference  in 

^  California :  Civ.  Code,  §  2948.  ^  Chancellor  Kent  gives  a  very  brief  form 

niinoif:  Annot.  Stat.  1885,  ch.  30,  §  12.  of  a  deed,  and  observes:    "But    persons 

Tiidiana :  H.  S.  1888,  §  29S0.  asually  attach  so  macb  importance  to  the 

Iowa  :  Annot.  Code  1888,  §  3145.  solemnity  of  forms,  which  bespeak  care  and 

Maryland:  Pub.  G.L.  1888, art. 21, §§54-  reBection,  and  they  fed  such  deep  solici- 

61.  tnde,  in  matters  that  concern  their  valuable 

Kichigan  :  6.  S.  1882,  §  5731.  interests,  to  make  '  assurance  double  sure,' 

Mississippi :  R.  Code  1880,  §  1236.  that  generally,  in  important  cases,  the  pnr- 

Missouri  :  R.  S.  1889,  p.  2251.  chaser  would  rather  be  at  the  expense  of 

Kew  York:  Laws  1890,  ch.  473.  exchanging  a  paper  of  such  insignificance 

Kortk  Dakota :  Comp.  Laws  1887,  §§  3247,  of  appearance  for  a  conveyance  surrounded 

3249.  by  the  usual  outworks,  and  securing  respect 

OUahomaT.:  Comp.  Stats.  1890,  §  1701.  and  checking  attacks  by  the  formality  of 

Sonih  Dakota:  Comp. Laws  1887, §§3247,  its  manner,  the  prolixity  of  its  provisions, 

3249.  and  the  usual  redundancy  of  its  language.'' 

Tennessee:  Code  1884,  §  2820.  4  Kent  Com.  461.     He  further  says  :    "  I 

VtahT. :  Laws  1890,  ch.  57.  apprehend  that  a  deed  would  be  perfectly 

Virginia:  Code  1887,  §  2441.  competent,  in  any  part  of  the  United  States, 

West  Virginia  :  Code  1887,  ch.  72,  §  5.  to  convey  the  fee,  if  it  was  to  be  to  the  follow- 

Wisconsin :  Annot.  Stats.  1889,  §  2209.  ing  effect :  I,  A.  B.,  in  consideration  of  one 

Wyoming :   R.  S.  1887,  §  52.  dollar  to  me  paid  by  C.  D.,  do  bargain  and 

For  the  statutory  forms  as  well  as  cus-  sell  (or,  in  New  York,  grant)  to  C.  D.  and 

tomary  forms  of  mortgages  in  use  in  the  his  heirs  (in  New  York,  Virginia,  etc.,  the 

peveral  States  and  Territories,  see  Jones's  words,  and  his  heirs ,  may  be  omitted),  the 

Forms  in  Conveyancing,  under  title  Afort-  lot  of  land  [describe  it].    Witness  my  band 

gages,  and  seal,**  etc. 
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the  mortgage  to  a  statutory  power,^  instead  of  cambering  the 
record  with  the  elaborate  powers  now  in  use.  Attempts  by  legis- 
lation to  bring  about  simplicity  and  brevity  in  legal  forms  have 
not  always  been  snccessful;  but  much  has  been  accomplished  in 
this  direction  in  some  of  the  American  States,  making  a  practical 
return  through  this  means  to  the  simplicity  of  the  ancient  Saxons, 
who  "  in  their  deeds  observed  no  set  form,  but  used  honest  and 
perspicuous  words  to  express  the  things  intended  with  all  brevity, 
yet  not  wanting  the  essential  parts  of  the  deed,  as  the  names  of 
the  donor  and  donee ;  the  consideration  ;  the  certainty  of  the  thing 
given  ;  the  limitation  of  the  estate ;  the  reservation,  and  the  names 
of  the  witnesses."  ^ 

62.  A  deed  of  trust  to  secure  a  debt  is  in  legal  effect  a  mort- 
gage.^ It  is  a  conveyance  made  to  a  person  other  than  the  cred- 
itor, conditioned  to  be  void  if  the  debt  be  paid  at  a  certain  time, 
but  if  not  paid  that  the  grantee  may  sell  the  land  and  apply  the 
proceeds  to  the  extinguishment  of  the  debt,  paying  over  the  sur- 
plus to  the  grantor.^  The  addition  of  the  power  of  sale  does  not 
change  the  character  of  the  instrument  any  more  than  it  does 
when  contained  in  a  mortgage.^  Such  a  deed  has  all  the  essential 
elements  of  a  mortgage ;  it  is  a  conveyance  of  land  as  security  for 
a  debt  It  passes  the  legal  title  to  the  grantee  just  as  a  mortgage 
does,  except  in  those  States  where  the  natural  effect  of  a  convey- 
ance is  controlled  by  statute ;  ^  and  in  States  where  a  mortgage  is 
considered  merely  as  a  security,  and  not  a  conveyance,  a  trust  deed 
is  apt  to  be  regarded  in  this  respect  just  like  a  mortgage.^  Both 
instruments  convey  a  defeasible  title  only ;  and  the  right  to  redeem 
is  the  same  in  one  case  as  it  is  in  the  other.  The  only  important 
difference  between  them  is,  that  in  the  one  case  the  conveyance  is 

1  See  §§  1722, 1761.  Rep.  566  ;  ThompAon  v.  Marshall,  21  Oreg. 

2  Sir  Henry  Spellman's  Works,  by  Bishop  171,  27  Pac.  Rep.  957  ;  Webb  v.  Hoselton, 
Gibson,  p.  234.  4  Neb.  308 ;  Lenox  v.  Reed,  12  Kans.  223  ; 

«  Eaton  V.  Whiting,  3  Pick.  484 ;  Wood-  Flint  &  P.  M.  Ry.  Co.  v.  Auditor  General, 

ruff  V.  Robb,   19   Ohio,   212;    Sargent  r.  41  Mich.   635,    2   N.    W.  Rep.   835.    See 

Howe,  21  HI.  148 ;  Newman  v.  Samuels,  17  §  17S9. 

Iowa,  528, 535  ;  Lawrence  v.  Farmers'  Loan  ^  State  Bank  of  Bay  City  v.  Chapelle,  40 

&  Trust  Co.  13  N.  Y.  200;  Palmer  v.  Gum-  Mich.  447  ;  Austin  v.  Spraguc  Manuf.  Co. 

sey,  7  Wend.  248 ;  Turner  v.  Watkins,  31  49  Conn.  283. 

Ark.    429 ;  Hurley  v.  Estes,  6  Neb.  386 ;  ^  Eaton  p.  Whiting,  3  Pick.  484 ;  New- 

Chafee  v.  Fourth  Nat.  Bank,  71  Me.  514,  man  v.  Samuels,  17  Iowa,  528;  De  Wolf 

36  Am.  Rep.  345;  Stafford  Nat.  Bank  v,  v.  Sprague  Manuf.  Co.  49  Conn.  283. 

Spragae,  17  Fed-  Rep.  784;  Union  Co.  v.  •  Turner  v.  Watkins,  31  Ark.  427. 

Sprague,  14  R.  I.  452 ;  Austin  v.  Sprague  '^  As    in   Kansas :  Lenox    v.    Reed,    12 

Manuf.    Co.    14    R.  I.  464;   De  Wolf  v.  Kans.  223,  227;  in  Kebraaka:  §  40.     See, 

Sprague  Manuf.  Co.  49  Conn.  283  ;  Kem-  however,  §  25,  as  to  Florida, 
per  r.  Campbell,  44  Ohio  St.  210,  6  N.  E. 
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directly  to  the  creditor,  while  in  the  other  it  is  to  a  third  person  for 
bis  benefit. 

Statutes  abolishing  uses  and  trusts  in  real  property,  except  for 
certain  purposes,  have  no  application  to  trust  deeds  in  the  nature 
of  mortgages,  where  these  do  not  convey  a  title.  It  does  not  matter 
that  such  deeds  or  mortgages  contain  a  trust  clause  declaring  the 
conveyance  to  be  in  trust  for  the  benefit  of  persons  named  or  the 
holders  of  certain  bonds.^  Formerly,  in  Wisconsin,  it  was  held  that 
a  deed  to  a  trustee  conditioned  that  if  the  grantor  does  not  pay  a 
debt  due  from  him  to  a  third  party,  then  the  trustee  shall  advertise 
and  sell  the  lands,  pay  the  debt,  and  return  the  surplus  money  to 
the  grantor,  did  not  constitute  a  mortgage,  but  a  trust  which  is  pro- 
hibited by  the  statute.^  But  this  decision  has  since  been  over- 
ruled.^ 

There  is  a  well-settled  distinction  between  a  deed  of  trust  and  a 
deed  of  trust  in  the  nature  of  a  mortgage ;  the  one  being  for  the 
trust  purposes  unconditional  and  indefeasible,  while  the  other  is 
conditioned  and  defeasible,  in  the  same  way  that  a  mortgage  is.* 
The  terra  ^'  deed  of  trust,"  however,  as  used  in  this  treatise,  has 
reference  always  to  a  conveyance  in  the  nature  of  a  mortgage.  ^^  A 
deed  conveying  land  to  a  trustee  as  mere  collateral  security  for  the 
payment  of  a  debt,  with  the  condition  that  it  shall  become  void  on 
the  payment  of  the  debt  when  due,  and  with  power  to  the  trustee 
to  sell  the  land  and  pay  the  debt  in  case  of  default  on  the  part  of 
the  debtor,  is  a  deed  of  trust  in  the  nature  of  a  mortgage.  By  an 
absolute  deed  of  trust,  the  grantor  parts  absolutely  with  the  title, 
which  rests  in  the  grantee  unconditionally,  for  the  purpose  of  the 
trust.  The  latter  is  a  conveyance  to  a  trustee  for  the  purpose  of 
raising  a  fund  to  pay  debts ;  while  the  former  is  a  conveyance  in 
trust  for  the  purpose  of  securing  a  debt,  subject  to  condition  of 
defeasance."  * 


^  King  V.  Merchants'   Exchange  Co.  5  conveying  property  to  trnstees,  made  to 

N.  Y.  547,  557;  Curtis  v.  Leavitt,  15  N.  Y.  cure  particular  creditors,  though  expressed 

9,  207  ;  Carpenter  v.  Black  Hawk  Min.  Co.  in  terms  snfficient  to  pass  title  if  made  for 

65  N.  Y.  43,  53.  creditors  generally,  is  a  mortgage  with  some 

^  Goodrich  v.  Milwaukee,  24  Wis.  422.  of  the  qualities  of  an  assignment  super- 
Active  trusts,  lawful  before  the  statute,  may  added.  Baldwin  v.  Feet,  22  Tex.  718,  75 
still  be  created.  Am.  Dec.  806 ;  Jackson  t;.  Harby,  65  Tex. 

'  Marvin  v.  Titsworth  10  Wis.  320.  710.  In  this  State  the  legal  title  remains  in 

^  Hoffman  v.  Mackall,  5  Ohio  St.  124,  the  mortgagor.    §  52. 
64  Am.  Dec.  637 ;  Union  Co.  v,  Sprngue,  14        ^  Per  Bartley,  J.,  in  Hoffman  v.  Mackall, 

K.  I.  452  ;  fox  V.  Fraser,  92  Ind.  265.  5  Ohio  St.  124, 64  Am.  Dec.  637. 

In  Texas  it  is  said  that  a  deed  of  trust 
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II.  The  Formal  Farts  of  the  Deed. 

63.  Parties  described.  —  It  is  important  that  the  names  of  the 
parties  to  a  deed  should  be  given  accurately  and  fully.  Persons  ac- 
customed chiefly  to  commercial  transactions  and  forms  sometimes 
neglect  to  observe  this  requirement,  and  usel  the  initial  only  of  the 
given  name,  and  thereby  needlessly  introduce  a  new  element  of 
confusion  and  uncertainty  into  the  record  title.  Parol  evidence  is 
admissible  to  show  who  was  really  intended  as  the  grantee  in  a  deed 
when  the  name  is  claimed  to  be  erroneous,  and  there  is  a  person 
of  the  name  used  in  the  deed.^  It  is  not  absolutely  essential  to 
the  validity  of  a  mortgage  that  a  mortgagee  be  described  by  name, 
if  there  be  such  other  description  as  will  distinguish  the  person 
intended  from  all  others,^  as  for  instance  when  the  mortgage  is 
made  to  the  heirs  at  law  of  a  person  named  who  has  deceased  ;  ^ 
but  it  would  be  void  if  made  to  the  heirs  of  a  person  living,  because 
it  is  then  uncertain  who  are  intended  to  have  the  benefit  of  the 
mortgage.^  A  mortgage  ^Ho  the  trustees"  of  an  unincorporated 
association  or  society  is  good,  although  the  trustees  be  not  named.^ 
It  is  sufficient  .if  they  are  so  clearly  described  as  to  distinguish 
them  from  all  others,  so  that  there  can  be  no  uncertainty  in  the 
grant. 

A  mortgage  to  a  corporation,  by  a  name  to  which  it  was  contem- 
plated at  the  time  to  change  the  existing  name  of  the  company, 
is  valid,  if  made  to  the  corporation  intended  and  it  was  then  exist- 
ing. In  a  proceeding  upon  the  mortgage  it  should  be  averred  that 
the  mortgage  was  made  to  the  company  by  the  name  used,  it  being 
then  known  by  that  name,  as  well  as  by  the  name  it  was  legally 
entitled  to.^ 

The  designation  of  '^  junior "  or  '^second"  is  no  part  of  a  man's 
name,  and  although  convenient  and  desirable  for  the  purpose  of  dis- 
tinguishing the  party  from  another  person  of  the  same  name,  it  is 
not  essential,  and  the  person  intended  may  be  shown  in  some  other 
way.^     The  description  of  a  person  by  his  occupation  is  an  addition 

1  ThBB  a  deed  to  "  Hiram  Gowiog"  was       ^  Madden  v.  Floyd,  69  Ala.  221. 
abown  in  tbis    way    to    be    intended  for        '  Shaw  v.  Loud,   12  Mass.  447.     And 

"Hiram  6.  Gowing/'  and  not  for  his  son,  see  Thomas  v.  Marshfield,  10  Pick.  S64, 

whoee  name  was  "Hiram  Gowiug."    Pea-  367. 

body  V.  Brown,  10  Gray,  45.   And  see  Scan-        *  Qall  v.  Leonard,  1  Pick.  27,  30. 
Ian  r.  Wright,  13  Pick.  523,  530,  25  Am.        <^  Lawrence  o.  Fletcher,  8  Met.  153, 163. 
Dec  344.  ^  City  Bank  of  Kenosha  v.  McClellan, 

As  to  the  name  of  the  grantor  or  mort-  21  Wis.  112. 
gagor,  his  aignatare  fixes  the  actual  iden-        ^  Cobb  v.  Lncas,  15  Pick.  7;  Kincaid  v. 

tity  of  the  penM>n.  Howe,  10  Mass.  203. 
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of  the  same  character,  though  of  less  importance,  because  the  terms 
used  to  describe  the  occupation  are  so  general  that  they  are  of  but 
little  aid  in  identifying  the  person. 

When  a  party  to  the  mortgage  is  a  woman,  it  is  important,  if  she 
be  married,  to  give  her  husband's  name,  and,  if  she  be  not  married, 
to  state  that  she  is  a  "single  woman  "  or  a  "  widow." 

It  is  usual  and  desirable  to  state  the  place  of  residence  of  the 
parties  by  naming  not  merely  the  town  or  city  of  such  residence, 
but  the  county  and  State  as  well. 

64.  Q^nerally,  the  consideration  named  in  a  mortgage  is  the 
actual  amount  of  the  debt  secured  by  it.  In  case  the  amount  be 
not  otherwise  described,  it  may  be  presumed  that  the  consideration 
named  is  the  amount  of  the  debt  secured.^  But  it  is  not  essential 
that  this  should  be  so.  A  nominal  consideration  named  is  suffi- 
cient, and  in  fact  it  is  not  essential  that  any  consideration  at  all 
should  be  expressed.^  It  is  never  conclusive  as  to  the  real  consid- 
eration.^ The  real  consideration  is  the  debt  or  obligation  which 
the  mortgage  is  given  to  secure,  and  upon  that  depends  the  validity 
of  the  mortgage,  so  far  as  the  consideration  is  concerned.  The  seal 
implies  a  consideration.  The  amount  of  the  debt  secured  is  in  no 
way  fixed  or  controlled  by  the  nominal  consideration.  The  condi- 
tion of  the  mortgage  describes  the  debt  and  fixes  the  amount  of  it 
either  specifically  or  in  general  terms.*  A  mortgage  to  indemnify 
against  a  liability,  or  to  secure  future  advances,  is  generally  of  the 
latter  description,  but  even  in  these  cases  the  nominal  consideration 
is  immaterial. 

65.  An  accurate  desoription  of  the  premises  is  of  great  im- 
portance as  affecting  the  value  of  the  security,  and  oftentimes  affect- 
ing as  well  the  interest  of  the  mortgagor  and  of  persons  holding 
title  under  him.  But  a  description,  however  general  and  indefinite 
it  may  be,  if  by  extrinsic  evidence  it  can  be  made  practically  cer- 
tain what  property  it  was  intended  to  cover,  will  be  sufficient  to 
sustain  the  lien.^    A  description  by  reference  to  other  deeds  is  suffi- 

1  Burnett  ».  Wright,  135  N.  Y.  543,  32  371 ;   Whitney  v.  Buckman,  13  Cal.  536  ; 

N.  E.  Kep.  253.  De  Leon  v,  Higaera,  15  Cal.  483 ;  Hancock 

>  RobinAon  v.  Williams,  22  N.  Y.  380.  v.  Watson,  18  Cal.  137  ;  Began  v.  O'Reilly, 

^  Keyes   v,  Bamp,  59  Vt.  391,    9  Atl.  32  Cal.  11 ;  Boon  v,  Pierpont,  28N.  J.Eq. 

Rep.  598  ;  Shoemaker  v.  Smith,  80  Iowa,  7 ;  English  v.  Roche,  6  Ind.  62 ;  Blakemore 

655,  45  N.  W.  Rep.  744  ;  McAteer  v.^  Mc-  v.  Taber,  22  Ind.  466 ;  Morse  v,  Dewej-,  3 

Ateer.  31  S.  C.  313,  9  S.  E.  Rep.  966.  *  N.  H.  535;  O'Neal  v.  Seixas,  85  Ala.  80, 

I                               «  Miller  r.  Lockwood,  32  N.  Y.  293.  4  So.  Rep.  745 ;  Redfields  v.  Rediields  (N. 

^  §  1842;  Coogan  v.  Burling  Mills,  124  J.),  13  Atl.  Rep.  600;  Bollinger  Co.  r.  Mc- 

Mass.  390;  Tucker  v.  Field,  51  Miss.  191.  Bowcll,  99  Mo.  632, 13  S.  W.  Rep.  100. 

And  see  Baker  v.  Bank  of  La.  2  La.  Ann.  In  Conneotlcut  it  is  declared  to  be  the 
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cient.^  If  a  deed  describe  lands  by  metes  and  bounds,  a  reference 
for  further  description  to  other  deeds  recorded  will  convey  addi- 
tional land  described  in  the  deeds  referred  to,  unless  otherwise  con- 
trolled.' A  description  by  boundaries  prevails  as  against  a  descrip- 
tion by  reference  to  other  deeds.^  A  description  by  metes  and 
bonnds  prevails  over  a  general  description  of  the  land  as  being 
^^  all  "  of  a  certain  tract  of  which  a  person  named  died  seised.^  If 
a  mortgage  describes  a  definite  quantity  of  land,  another  consider- 
able tract  of  land,  the  title  to  which  was  derived  from  another 
source,  is  not  covered  by  the  mortgage,  although  the  description 
concludes  with  a  general  reference  to  a  deed  which  conveyed  both 
tracts.^  If  the  mortgage  clearly  and  unequivocally  describes  more 
land  than  is  embraced  in  the  deeds  referred  to,  although  the  prem- 
ises described  are  mentioned  as  ^'the  same  estate"  mentioned  in 
the  deeds,  the  conveyance  is  not  restricted  by  such  reference  to  the 
premises  described  in  the  deeds  referred  to,  but  will  also  embrace 
the  land  described  by  metes  and  bounds.^  The  lines  of  ascertained 
boundaries  generally  control,  rather  than  a  description  of  the  quan- 
tity of  land,  unless  it  appears  that  the  averment  or  covenant  of 
quantity  was  intended  to  control.^  A  reference  to  the  ^'  same  prem- 
ises "  may  enlarge  the  terms  of  a  specific  description.^ 

A  mortgage  of  all  the  lots  the  mortgagor  then  owned  in  a  certain 
town,  whether  he  had  the  legal  or  equitable  title  thereto,  conveys 
all  the  lots  which  can  be  identified  as  belonging  to  him  by  either 
title.^  But  a  mortgage  of  all  the  lands  the  mortgagor  owns  in  a 
certain  town  does  not  include  lands  held  by  him  in  mortgage, 
though  by  absolute  deed  with  a  separate  defeasance  not  recorded.^^ 
A  mortgage  "of  all  my  estate,"  or  "of  all  my  lands  wherever  sit- 

policj  of  the  law  with  regard  to  mortgages  ^  Holmes  v.    Abrahams,  31   N.  J.  £q. 

that  thej  shall  give  definite  iDformation  as  415. 

to  the  property  mortgaged;  and  it  is  inti-  >  Aubam     Congregational    Church    v, 

mated  that  a  description  which  would  be  Walker,  124  Mass.  69. 

sufficient  in  an  absolute  deed  might  not  be  ^  Dojle  v.  'Mellen,  15  R.  I.  523,  8  Atl. 

sufficient  in  a  mortgage.    Herman  v.  De-  Rep.  709  ;  Maguire  v,  Bissell,  119  Ind.  345, 

ming,  44  Conn.  124;    North  r.  Belden,  13  21  N.  E.  Rep.  326.                                                 « 

Conn.  376,  380,  ^5  Am.  Dec.  83  ;  De  Wolf  ^  Patterson  v.  Harlan,  124  Pa.  St.  67,  16 

V.  Sprague  Mannf.  Co.  49  Conn.  282,  316.  Atl.  Rep.  496. 

It  is  doubtful  If  these  cases  would  be  law  '  Starling  i;.  Blair,  4  Bibb,  288.      See 

anjwhere  else.  Easter  v.  Severin,  64  Ind.  375. 

1  Wallace  v.  Furber,  62  Ind.  103.  lo  Mills  v.  Shepard,  30  Conn.  98.                                          i 

'  Coqgan  V.  Burling  Mills,  1^4   Mass.  A    mortgage    of  all  **  unappropriated  ** 

390.  lands  in  a  certain  place  may  not  cover  lands 

'  Steele  V.Williams  (Ky.),  15  S.  W.  Rep.  which  the  mortgagor  had  previously  con- 

49.  veyed,  though  the  conveyance  had  not  been 

*  Cnmmingsv.  Black(yt.),  25  Atl.  Rep.  recorded   at    the    time   of  the    mortgage. 

906 ;  Spiller  v.  Scribner,  86  Vt.  245.  Crawford  v.  Bonner,  53  Tex.  194. 
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uated,"  or  "  of  all  my  property,"  is  not  invalid  by  reason  of  the 
generality  of  the  description.^  A  mortgage  of  '^all  the  real  es- 
tate "  the  mortgagor  owns  in  certain  towns, ''  of  whatsoever  name 
or  nature,"  includes  his  rights  as  tenant  in  common  of  undivided 
land.^  But  such  a  mortgage  could  not  be  made  to  apply  to  after- 
acquired  lands.^ 

When  the  objection  is  merely  to  the  indefiniteness  of  description, 
it  does  not  lie  with  the  mortgagor  to  say  that  he  conveyed  the  prop- 
erty by  a  description  so  loose  or  indefinite  that  no  title  could  pass 
upon  a  foreclosure  sale  of  the  property.^  If  nothing  passes,  it  is 
the  misfortune  of  the  mortgagee,  but  the  mortgagor  is  not  hurt ;  if 
anything  does  pass,  the  mortgagee  is  entitled  to  the  benefit  of  the 
mortgage  as  it  stands.^  When,  however,  the  description  is  such 
that  property  may  pass  or  be  sold  under  the  mortgage  which  the 
mortgagor  did  not  include,  or  intend  to  include,  it  is  proper  that  he 
should  ask  to  have  it  reformed.  Very  strong  proof  is  required  to 
support  an  allegation  that  by  mistake  a  mortgage  was  made  to  em- 
brace lands  that  ought  not  to  have  been  put  in  ;  and  the  testimony 
of  the  mortgagor  that  he  did  not  intend  the  mortgage  should  cover 
a  portion  of  the  premises  described,  which  were  in  a  condition  to  be 
mortgaged,  and  were  deliberately  included,  is  wholly  insufficient  to 
exclude  such  portion.^ 

If  the  description  of  the  property  in  the  granting  part  of  a  mort- 
gage  be  inconsistent  with  a  provision  contained  in  the  condition, 
the  latter  must  give  way.^ 

66.  The  desoription  may  be  bo  uncertain  that  no  title  will 
vest  in  the  mortgragee  by  the  deed  unless  it  be  reformed  ;  ^  or 
even  so  uncertain  that  it  cannot  be  reformed.^^  A  mortgage  describ- 
ing land  by  township  and  range,  without  stating  in  what  county  or 
State  the  land  was  situated,  has  been  held  void ;  ^^  but  the  courts 
take  judicial  notice  of  government  surveys  and  legal  subdivisions, 
and,  when  the  State  and  county  are  not  named,  will  generally  pre- 
sume that  the  land  is  situated  in  the  State  where  the  parties  reside.^^ 

^  Wilson  V.  Boyce,  92  U.  S.  320 ;  Usina  "^  DonDan    v.  Intelligencer    Printing    & 

r.  wader,  58  Ga.  178 ;  Harkey  v,  Cain,  69  Publishing  Co.  70  Mo.  168. 

Tex.  146,  6  S.  W.  Rep.  637.  »  Peck  v,  Mallams,  10  N.  Y.  609 ;  Keiffer 

«  Drew  V.  Carroll,  154  Mass.  181,  28  N.  r.  Stam,  27  La.  Ann.  282;  White  v.  Hyatt, 

E.  Rep.  148.  40  Ind.  385. 

*  Calhoun  v.  Memphis  &  Paducah  R.  R.  *  Lewis  v.  Owen,  64  Ind.  446. 

Co.  2  Flip.  442,  448.  w  Coch>an  v,  Utt,  42  Ind.  267 ;  Murphy 

«  Whitney  r.  Buckman,  13  Cal.  536.  v.  Hendricks,  27  Ind.  593. 

B  Tryon  v.  Sutton,  13  Cal.  490.  "  Smith  v.  Green,  41   Fed.    Rep.  455 ; 

>  Shepard  v.  Shepard,  36  Mich.  173.  Burton  v.  Ferguson,  69  Ind.  486 ;  Bybee 
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A  mortgage  describing  land  as  parts  of  different  sections,  without 
stating  the  township  or  range,  is  void.^  But  an  error  in  the  num- 
ber of  the  range,  or  in  the  omission  of  it,  will  not  affect  the  valid- 
ity of  a  mortgage,  if  the  property  be  otherwise  described  with  such 
certainty  as  to  clearly  identify  it.^  An  error  in  giving  the  number 
of  a  block  is  immaterial  when  the  description  is  otherwise  accurate 
and  could  apply  only  to  the  lot  intended,  and  the  names  of  the 
streets  upon  which  the  land  is  situated  are  correctly  given.^ 

A  mortgage  of  all  the  property  of  a  mining  company,  particu- 
larly described  as  '^  located  at  and  near  the  mouth  of  Alder  Gulch, 
in  section  ten  ^'  of  a  certain  township,  does  not  cover  property  of 
said  company  located  in  other  sections  of  that  township ;  and  a 
decree  authorizing  the  sale  of  property  proved  to  be  owned  by  the 
company  in  other  sections  is  a  nullity  as  regards  such  property. 
The  only  property  that  could  be  sold  is  that  located  in  section  ten.^ 

A  mortgage  of  fifty  acres  of  laud  by  description,  the  same  being 
part  of  the  large  farm,  or  the  next  and  adjoining  fifty  acres  that  is 
unincumbered,  provided  the  first  be  incumbered,  is  not  void  for  un- 
certainty as  to  either  tract.  The  whole  farm  in  such  case  is  subject 
to  the  mortgage,  which  is  to  be  satisfied  out  of  any  unincumbered 
tract  nearest  to  that  first  described ;  but  the  mortgage  is  not  de- 
feated although  the  whole  farm  be  incumbered.^  A  mortgage  of 
five  hundred  acres  of  land  out  of  a  larger  tract  described,  ^^  begin- 
ning at  the  west  boundary,  and  extending  east  sufficiently  far  to 
embrace  500  acres,"  has  been  held  valid  as  containing  a  sufficient 
description.^  A  mortgage  of  a  certain  number  of  acres  out  of  a 
large  tract,  the  portion  mortgaged  not  being  described  or  located, 
has  been  held  to  pass  such  an  undivided  joint  interest  in  the  whole 
tract  as  the  quantity  mortgaged  bears  to  the  quantity  contained  in 
the  whole  tract.^ 

A  mortgage  which  does  not  name  the  town,  county,  or  State  in 
which  the  land  is  situated  may  nevertheless  be  rendered  certain  in 
the  description  of  the  premises  by  a  reference  to  another  deed, 

V.  BMgemBTi,  66  III.  519;  Qainn  v.  Cham-  >  Cake  v.  Cake,  127  Pa.  St.  400,  17  Atl. 

pagne,  38  Minn.  322,  37  N.  W.  Rep.  451 ;  Rep.  984. 

RasaeU  v.  Sweezej,  22  Mich.  236.  *  Largey  v,  Sedman,  3  Mont.  472. 

1  Bo/d  V.  Ellis,  11  Iowa,  97.  ^  Lee  v.  Woodworth,3  N.  J.  £q.  36.   And 

>  White  V.  Hermann,  51  111.  243,  99  Am.  see  Kruse  v,  Scripps,  11  111.  98;  Gray  v. 

Dec.  543 ;  Kile  v,  Yellowhead,  80  111.  208 ;  Stiver,  24  Ind.  174. 

Tbomhill  v,  Bnrthe,  29  La.  Ann.  639 ;  Ger-  >  Westmoreland  v.  Carson,  76  Tex.  619, 

aid  r.  Gerald,  31  S.  C.  171, 9  S.  £.  Rep.  792.  13  S.  W.  Rep.  559. 

As  to  whether  the  meridian  or  county  con-  ^  Brown  v.  Manry,  85  Tenn.  358, 3  S.  W. 

tiols,  tee  Sickmon  v.  Wood,  69  Bl.  329.  Rep.  175. 
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which  contains  a  full  and  accurate  description ;  ^  or  to  the  land  of 
the  adjacent  owners,^  or  by  extrinsic  evidence.^  A  deed  which 
omits  to  name  the  State  and  county  in  which  the  land  is  situated, 
but  purports  to  have  been  executed  in  a  certain  county  and  State 
between  parties  residing  therein,  is  presumed  to  be  of  land  sit- 
uated in  such  county  and  State.^  A  mistake  in  the  number  of  a 
lot  may  be  rendered  immaterial  by  the  boundaries,  which  will  con- 
trol when  fixed  and  certain,  as  for  instance  when  they  are  public 
streets.* 

67.  The  office  of  the  habendum  is  to  define  the  estate  con- 
veyed ;  to  explain  how  long  the  grantee  is  to  hold  it,  and  whether 
in  an  absolute  or  qualified  manner.  To  create  an  absolute  and  un- 
qualified estate  in  the  grantee,  the  habendum  must  be  to  him  and 
his  heirs.  A  mortgage  to  one,  ^^  his  executors,  administrators,  and 
assigns,"  without  naming  his  heirs,^  or  a  mortgage  to  an  individual, 
"  his  successors  and  assigns  forever,"  without  the  word  "  heirs,"  '* 
conveys  only  a  life  estate ;  and  the  executor  of  the  mortgagee  can- 
not maintain  a  writ  of  entry  to  foreclose  the  mortgage  because  it 
terminated  with  the  mortgagee's  life.  A  power  of  sale  in  such  a 
mortgage,  authorizing  the  mortgagee  upon  default  to  sell  the  land 
and  execute  a  conveyance  in  fee  simple,  if  not  executed  does  not 
operate  to  enlarge  the  estate.  But  a  fee  simple  may  be  created 
without  the  use  of  the  word  "  heirs"  where  the  intention  to  create 
such  an  estate  is  clear.^  Thus  where  a  mortgage  was  executed  in 
Indiana  upon  lands  in  Ohio,  according  to  a  form  authorized  by  stat- 
ute in  the  former  State,  whereby  the  words  ^^  mortgage  and  war- 

1  Robinson  v,  Brennan,  115  Mass.  582;  her  husband  in  releasing  her  estate  to  the 

Slater  v.  Breese,  36  Mich.   77 ;  Boon  v.  "  grantee/'  though  in  the  dower  and  home- 

Pierpont,  32  N.  J.  £q.  217;  Harding  v.  stead  clause  she  released  to  the  grantee  and 

Strong,  42  111.  148,  89  Am.  Dec.  415.  "his  heirs  and  assigns  *'  all  right  to  dower 

3  Ells  V.  Sims,  2  La.  Ann.  251.  and  homestead   in   the  premises..  It  was 

s  Slater  v.  Breese,  36  Mich.  77.  held  the  mortgage  conveyed  her  general 

«  Mann  r.  State,  116  Ind.  383,  19  N.  E.  title  to  the  grantee  for  life  only;  the  word 

liep.  181 ;  Dutch  V.  Boyd,  81  Ind.  146.  "grantee"  not  including  "heirs  and  as- 

B  Cooper  V.  Bigly,  13  Mich.  463.  signs/'  and  these  words,  used  in  the  reliu- 

^  Clearwater    v.   Rose,  1     Blackf.   137.  quishment   of  dower  and  homestead,  not 

Where  a  mortgage  is  not  a  conveyance  bnt  relating  back  so  as  to  include,  in  the  re- 

a  lien  merely,  the  word  "  heirs  "  is  not  ne-  linquishment  of   her  general  title  to  the 

cessary  to  create  a  lien  on  the  fee  simple  grantee,  his  heirs  and  assigns. 

estate  of  the  mortgagor.    As  in  South  Car-  A  colonial  statute  of  1651  provided  that 

olina :  Bredenberg  v.  Land  rum,  32  S.  C.  all  deeds,  in  order  to  pass  an  estate  of  in- 

215, 10  S.  E.  Rep.  956.  heritance,  should  contain  a  habendum  to 

7  Sedgwick  v.  Lafltn,  10  Allen,  430;  Al-  the  grantee,  his  heirs  and  assigns.    This 

lendorff  u.  Gaugengigl,  146  Mass.  542,  16  provision  has  been  continued  in  each  sne- 

N.  E.  Rep.  283.  cesaive  revision  of  the  statute  of  the  State. 

In  the  latter  case  a  married  woman  in  ^  Gould  v.  Lamb,  11  Met.  84,  45  Am. 

a  mortgage  of  her  separate  estate  joined  Dec.  187. 
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rant "  are  declared  to  pass  an  estate  in  fee  simple,  it  was  held  in 
the  latter  State  that  the  mortgage  passed  the  entire  estate  of  the 
mortgagor,  and  upon  foreclosure  the  purchaser  acquired  an  estate  in 
fee  simple.^ 

But  a  raortg^e  made  to  a  treasurer  of  a  corporation  named,  with 
habendum  '^  unto  him  the  said  treasurer  and  his  successors  in  office, 
to  his  and  their  use  and  behoof  forever,"  the  condition  of  the  mort- 
gage being  that  the  mortgagor  should  '^  pay  to  the  said  treasurer, 
or  his  successors  in  office,"  a  certain  sum,  is  held  to  pass  an  estate 
in  fee,  on  the  ground  that  these  expressions  in  the  deed  showed  that 
the  grantee  took  the  conveyance  simply  as  trustee  for  the  corpora- 
tion, and  that  the  nature  of  the  trust  required  that  a  fee  should 
pass  by  the  deed.^  The  estate  of  the  trustee  must  be  commensu- 
rate with  the  equitable  estate  of  the  cestui  que  trust.  A  mortgage 
to  trustees  for  bondholders,  from  which  words  of  inheritance  have 
been  inadvertently  omitted,  but  the  provisions  of  which  require  that 
the  trustees  should  have  an  estate  in  fee  simple  in  order  to  execute 
them,  will  be  construed  as  a  conveyance  in  fee  simple,  and  may  be 
reformed  as  against  subsequent  purchasers  with  notice ;  and  the 
record  of  the  mortgage  would  be  notice  that  the  instrument  was  in- 
tended to  pass  a  fee.^  But  a  mortgage  to  executors,  ^^  their  succes- 
sors and  assigns,"  containing  the  usual  clause  conveying  all  the 
mortgagor's  estate,  right,  and  title,  when  duly  recorded,  is  notice  to 
subsequent  purchasers,  mortgagees,  and  judgment  creditors  that 
such  mortgage  was  intended  to  convey  the  fee.^ 

A  mortgage  giving  the  mortgagee  a  life  estate  only  will  not  be 
reformed  to  convey  a  fee,  as  against  the  rights  of  a  bond  fide  pur- 
chaser of  the  premises,  without  notice  of  any  claim  on  his  part  of 
a  greater  estate  than  the  mortgage  as  recorded  purports  to  convey.^ 
Although  mortgages  of  real  estate  are  usually  in  fee,  constructive 
notice  merely  of  the  existence  of  a  mortgage,  with  no  notice  as  to 
the  estate  conveyed,  is  not  notice  that  the  mortgage  is  in  fee,  when 
in  terms  a  life  estate  only  is  expressed. 

In  a  mortgage  or  other  conveyance  to  a  corporation  it  is  usual  to 
make  the  habendum  to  it  and  its  '^  successors  and  assigns ; "  but 
neither  of  these  words  is  necessary  to  give  the  corporation  all  the 
estate  it  can  take  in  the  land  conveyed.  There  is  an  implied  condi- 
tion, in  every  conveyance  to  a  corporation,  that  upon  the  civil  death 

I  Brown  V.  NatioDal  Bank,  44  Ohio  St.  28  N.  J.  Eq.  49 ;  Coe  v.  N.  J.  Midland  Ry. 

269,  6  N.  £.  Bep.  506.  Co.  31  K.  J.  Eq.  105. 
'  Brooks  V.  Jones,  11  Met  191.  ^  Banker  r.  Anderson,  32  N.  J.  Eq.  35. 

*  Randolph  v.  N.  J.  West  Line  R.  R.  Co.        *  Wilaon  v.  King,  27  N.  J.  Eq.  374. 
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of  the  corporation  while  retaining  the  land  it  shall  revert  to  the 
original  grantor  and  his  heirs.^ 

68.  The  covenants  of  a  mortgage  are  usually  those  of  a  war- 
ranty deed,  and  have  the  same  effect  and  construction.  If,  how- 
ever, a  mortgage  with  covenants  be  given  for  pupchase-money  of 
land  conveyed  to  the  mortgagor  by  a  deed  having  like  covenants, 
and  the  mortgagor  is  evicted,  he  may  recover  damages  in  an  action 
for  breach  of  the  covenant,  and  the  vendor  who  holds  the  mortgage 
is  not  allowed  to  set  up  the  covenants  in  the  mortgage  deed  as  a 
defence  by  way  of  rebutter,  especially  when  he  holds  the  plain- 
tiff's promissory  notes  secured  by  the  mortgage.^  "  Various  cases 
might  be  readily  supposed,"  says  Mr.  Justice  Dewey,  "  when  such  a 
defence  ought  not  to  prevail ;  as  in  cases  of  large  payments  ad- 
vanced towards  the  purchase-money,  and  a  mortgage  to  secure  only 
a  small  residue,  and  that,  by  the  terms  of  the  contract,  to  be  paid 
at  some  remote  future  day.  The  rights  of  the  defendant  may  be 
protected  by  postponing  entry  of  judgment  to  await  the  set-off 
upon  the  mortgage  debt."  ^  In  other  words,  the  covenants  in  the 
mortgage  do  not  estop  the  mortgagee  to  recover  upon  those  in  his 
vendor's  deed  to  him.  As  between  these  parties,  the  mortgagor  for 
purchase-money  really  pledges  nothing  but  the  interest  which  he 
obtained  under  his  vendor's  deed,  and  is  answerable  to  him  for  no 
imperfection  in  the  title  existing  before  the  conveyance.  If  the 
mortgage  be  redeemed,  that  is  the  end  of  it ;  and  if  it  be  foreclosed, 
the  title  which  the  grantor  parted  with  is  restored  to  him  by  fore- 
closure, or  he  gets  the  full  benefit  of  it.  One  having  the  mort- 
gagee's right  after  foreclosure  is  not  allowed  to  recover  damages  for 
a  breach  of  the  covenant  which  existed  at  the  time  of  the  convey- 
ance by  the  mortgagee ;  for  the  effect  of  such  recovery  would  be 
to  obtain  all  that  he  parted  with  in  the  conveyance,  and  the  value 
of  the  incumbrance,  which  he  is  relieved  from  removing  by  the  fore- 
closure.^ 

If  upon  the  foreclosure  of  a  mortgage  not  for  purchase -money 

1  2  Kent  Com.  282,  307.    The  chancel-    Stevens,  11  N.  H.  28 ;  Smith  v.  Cannell,  32 
lor,  in  taking  a  mortgage  ander  order  of    Me.  123. 

coart,  18  regarded  as  acting  in  the  capacity        *  See  Samner  v.  Barnard,  12  Met.  459. 
of  a  corporation  ;  Chancellor  v.  Hoxsey,  41        ^  Smith  v.  Cannell,  32  Me;  123 ;  Brown 

N.  J.  L.  217;  and  the  word  "successors"  v.  Staples,  28  Me.  497,  48  Am.  Dec  504; 

having  been  omitted,  if  it  be  regarded  as  Hardy  v.  Nelson,  27  Me.  525 ;  Geyer  v.  Gi- 

material,  the  mortgage  may  be  reformed,  rard,  22  Mo.  159;  Connor  t*.  Eddy,  25  Mo. 

Chancellor  v.  Bell,  45  N.  J.  £q.  538, 17  Atl.  72 ;  Lot  v.  Thomas,  2  N.  J.  L.  407,  2  Am. 

Hep.  684.  Dec.  354.    See,  also,  Hancock  v.  Carlton,  6 

2  Samner  t;.  Barnard,  12  Met.  459;  Hub-  Gray,  39,  61 ;  Cross  v.  Robinson,  21  Conn, 
bard  t;.  Norton,  10  Conn.  422;  Haynes  v,  379,  387  ;  Kellogg  v.  Wood,  4  Paige,  578. 
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the  mortgagee  purchase  the  property  for  the  amount  of  the  mort- 
gage debt,  he  cannot  afterwards  maintain  an  action  upon  the  cove- 
nants of  warranty  contained  in  the  mortgage,  without  first  having 
the  sale  and  satisfaction  of  the  judgment  set  aside.^ 

The  covenants  of  warranty  in  a  mortgage  are  often  of  impor- 
tance where  the  mortgagor  has  no  title,  or  an  imperfect  one  at  the 
time  of  making  the  mortgage,  but  afterwards  acquires  one ;  they 
then  operate  by  way  of  estoppel  or  rebutter,  so  that  the  after-ac- 
quired title  inures  to  the  benefit  of  the  holder  of  the  mortgage. 
Except  in  this  way  the  ordinary  covenants  are  of  little  use  in  a 
mortgage,  because  the  damages  for  a  breach  of  them  would  only 
entitle  the  holder  of  the  mortgage  to  recover  the  amount  due  him 
on  the  mortgage,  and  this  he  can  mote  readily  recover  by  suit  for 
the  mortgage  debt  upon  the  note  or  bond,  or  upon  the  covenant  for 
the  payment  of  it  sometimes  contained  in  the  mortgage.^ 

III.   The  Condition. 

69.  The  usual  words  of  the  proviso  are,  that  upon  the  pay- 
ment of  the  debt  or  performance  of  the  duty  named,  ^^  then  this 
deed  shall  be  void."    But  any  equivalent  expression  may  be  used  ;  ^ 
and  in  fact,  if  it  appear  from  the  whole  instrument  that  it  was  in- 
tended as  a  security,  although  there  be  no  express  provision  that 
upon  the  fulfilment  of  the  condition  the  deed  shall  be  void,  it  is  a 
mortgage.^     The  substance  and  not  the  form  of  expression  is  chiefly 
to  be  regarded ;  and  an  enlarged  and  liberal  view  is  to  be  taken  of 
the  instrument  in  order  to  ascertain  and  carry  into  effect  the  inten- 
tion of  the  parti^.^     It  is  not  necessary  that  the  condition  of  the 
mortgage  should  be  so  certain  as  to  preclude  the  necessity  of  extra- 
neous inquiry  as  to  what  it  really  is,  and  whether  it  has  been  per- 
formed ;  ^  as  in  the  case  of  a  mortgage  to  secure  future  advances 
or  to  indemnify  a  surety.     But  unless  it  appears  upon  what  event 
the  deed  is  to  become  void,  or  that  it  is  to  become  void  in  some 
event,  it  is  not  in  itself  a  mortgage.^    If  the  defeasance  clause  leaves 
blank  the  amount  of  the  debt  intended  to  be  secured,  the  defect 
may  be  supplied  by  parol  evidence.^     Even  a  deed  absolute  on  its 

1  Todd  r.  Johnson,  51  Iowa,  192, 1  N.  W.  Lanfair,  18  Pick.  299  ;  Skinner  u.  Cox,  4 

Bep.  498.     •  Dev.  L.  59  ;  Burnett  v.  Wright,  135  N.  Y. 

'  Quoted  with  approval  in  Todd  v,  John-  543,  32  N.  £.  Rep.  253,  quoting  text. 

■OD,  51  Iowa,  192,  1  N.  W.  Rep.  498.  ^  Youngs  v.  Wilson,  27  N.  Y.  351.' 

*  Adams  v.  Stevens,  49  Me.  362 ;  Cowles  ^  Goddard  v.  Coe,  55  Me.  385  ;  Adams  t;. 

V.  Marble,  37  Mich.  158;  Pearce  v,  Wilson,  Stevens,  49  Me.  362;  Freeman's  Bank  v, 

111  Pa.  St.  14,  56  Am.  Rep.  243.  Vose,  23  Me.  98. 

«  Snyder  v.  BunneU,  64  Ind.  403.  ^  Buinett  v,  Wright,  135  N.  Y.  543,  32 

«  Steel  V.  Steel,  4  Allen,  417  ;  Lanfair  v.  N.  E.  Rep.  253. 
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face  may  in  equity  be  shown  by  extrinsic  evidence  to  have  been  in- 
tended as  a  mortgage.  But  a  deed  in  the  form  of  a  mortgage,  and 
complete  except  in  the  omission  to  state  the  amount  of  the  debt  se- 
cured, is  upon  its  face  primd  facie  a  mortgage.^ 

70.  Description  of  the  debt  seoured.  —  To  constitute  a  mort- 
gage, there  must  necessarily  be  a  debt  which  is  the  subject  of  the 
security.  But  it  is  not  necessary  that  there  should  be  any  per- 
sonal liability  for  the  payment  of  the  debt ;  as,  in  the  case  of  a 
mortgage  to  secure  advances  to  be  made  subsequently,  the  parties 
may  agree  that  the  mortgagee  shall  advance  the  money,  and  rely 
solely  for  his  security  upon  the  pledge  of  the  real  estate.^  For- 
merly mortgages  were  frequently  given  for  the  security  of  existing 
debts  without  mentioning  any  note,  bond,  or  other  personal  obli- 
gation. There  can  be  no  question  as  to  their  validity,  not  only 
as  against  the  mortgagor,  but  against  all  claiming  subsequently. 
Whether  there  can  be  any  action  against  the  mortgagor  personally 
may  depend  upon  the  particular  circumstances  of  different  cases. 
Where  there  is  a  contract,  express  or  implied,  for  the  payment  of 
the  debt,  this  is  not  merged  in  the  security  created  by  the  mort- 
gage, and  the  creditor  may  maintain  assumpsit.^ 

Literal  exactness  in  describing  the  indebtedness  is  not  required ; 
it  is  sufficient  if  the  description  be  correct  so  far  as  it  goes,  and  full 
enough  to  direct  attention  to  the  sources  of  correct  and  full  informa- 
tion in  regard  to  it,  and  the  language  used  is  not  liable  to  deceive 
or  mislead  as  to  the  nature  or  amount  of  ib.^  Thus,  the  condition 
of  a  mortgage  specified  that  the  mortgagee  was  an  accommodation 
indorser  and  signer  for  the  mortgagors  on  sundry  notes,  drafts,  and 
bills  of  exchange  then  maturing  to  the  amount  of  $50,000,  a  par- 
ticular description  of  which  could  not  be  given.  The  mortgagors 
were  in  a  failing  condition,  and  at  the  time  the  mortgages  were 
given,  it  was  necessary  to  give  the  security  before  a  more  accurate 
description  could  be  made ;  but  this  description  was  held  to  be  suf- 
ficient.^ Even  a  mortgage  to  secure  all  existing  debts  of  the  mort- 
gagor to  the  mortgagee  is  not  invalid  for  want  of  certainty  in  the 
amount  secured.^  « 

1  Burnett  v.  Wright,  135  N.  Y.  543,  32  Dec.  339 ;  Sheafe  t;.  Gerry,  18  N.  H.  245 ; 

N.  E.  Rep.  253.  Gilman  v.  Moody,  43  N.  H.  239  ;  Hnrd  t;. 

3  §§  848-^6 ;    Sooth  Sea  Company  v.  Robinson,  11  Ohio  St.  232 ;  Gill  v,  Finney, 

Duncomb,  2  Stra.  919;   Hickox  v,  Lowe,  12  0hioSt.38;  Cnrtis  p.  FUnn,46  Ark.  70; 

10  Cal.  197  ;  Hodgdon  v.  Shannon,  44  N.  H.  Morria  r.  Murray,  82  Ey.  36,  44,  quoting 

572.  text. 

s  Yates  t;.  Aston,  4  Ad.  &  £1.  N.  S.  182.  *  Lewis  v.  De  Forest,  20*  Conn.  427. 

^  Ricketson  v.  Richardson,  19  Cal.  330;  ^  Michigan  Ins.  Co.  v.  Brown,  11  Mich. 

Booth  V.  Bamnm,  9  Conn.  286,  23  Am.  265 ;  Machette  v.  Wanless,  1  Colo.  225. 

60 


THE  CONDITION.  [§  71. 

The  condition  of  the  mortgage  must  give  reasonable  notice  of  the 
incumbrance  on  the  land  mortgaged  in  order  to  affect  the  creditors 
of  the  mortgagor  who  have  no  notice  of  the  real  incumbrance.^  It 
need  not  be  so  complete  as  to  preclude  extraneous  inquiry  concern- 
ing the  liens  on  the  property ;  but  it  must  with  reasonable  certainty 
show  what  is  the  subject  matter  of  the  mortgage,  and  must  so 
define  the  incumbrance  that  a  fraudulent  mortgagor  may  not  sub- 
stitute other  debts  and  shield  himself  from  the  demands  of  hia 
creditors.^ 

71.  The  note  and  mortgrage  are  construed  together  as  if  they 
were  parts  of  one  instrument,  when  they  were  made  at  the  same 
time,  and  in  relation  to  the  same  subject,  as  parts  of  one  transac- 
tion constituting  one  contract.^  They  explain  each  other  so  far 
as  the  indebtedness  is  concerned.^  The  mortgage  usually  describes 
the  note,  stating  the  date,  amount,  the  makers  of  it,  and  the  time 
when  it  is  payable.  Such  description  serves  to  identify  the  note.^ 
The  mortgage  may  describe  the  debt  as  well,  and  thus  may  qualify 
the  terms  of  the  note.  For  instance,  where  a  note  was  given  paya* 
ble  in  five  years  from  date,  with  interest  at  ten  per  cent.,  and  at 
the  same  time  a  mortgage  was  given  to  secure  the  payment  of  the 
note,  in  which  it  was  stipulated  that  the  interest  should  be  '^  paya- 
ble annually,"  the  agreement  was  held  to  be  that  interest  at  ten 
per  cent,  should  be  payable  annually,  and  that  foreclosure  might  be 
bad  for  the  non-payment  of  the  interest.^  And  so  where  the  mort- 
gage contained  a  stipulation  that  a  general  execution  should  not 
issue  upon  it,  although  a  note  accompanied  the  mortgage,  it  was 

^  Bacon  v.  Brown,  19  Codd.  33  ;  Stough-  held  void  against  an  attaching  creditor, 
ton  V,  Fasco,  5  Conn.  442, 446,  13  Am.  Dec.  The  indebtedness  actually  existing  could  not 
72;  Merrills  9.  Swift,  18  Conn.  257,  264,  46  be  substituted  for  the  indebtedness  de- 
Am.  Dec.  315.  scribed.    Bramhall  i;.  Flood,  41  Conn.  68. 

'  Hubbard  r.  Savage,  8  Conn.  215;  Pet-  But  this  is  an  extreme  case,  and  is  not  to 

tibone  u.  Griswold,  4  Conn.  158,   10  Am.  be  relied  upon.     This  statement  is  quoted 

Dec  106  ;  Bramhall  v.  Flood,  41  Conn.  68 ;  with  apparent  approval  in  Clark  v.  Hyman, 

Stoughton  V.  Pasco,  5  Conn.  442,  13  Am.  55  Iowa,  14,  26,  7  N.  W.  Rep.  386,  39  Am 

Dec  72 ;    Crane  v.  Deming,  7  Conn.  387,  Hep.  160.  ^ 

396 ;  Booth  v.  Bamnm,  9  Conn.  286, 290, 23        >  §  861 ;  Chick  v.  Willetts,  2  Kans.  384 

Am.  Dec.  339.     The  Conneetioiit  cases  are  Round  v.  Don n el,  5  Kans.  54. 
exceptionally  strict  in  this  matter,  and  are        *  Crafts  v.  Crafts,  13  Gray,  360 ;   Som 

not  followed  elsewhere.    See  Jones  on  Chat-  ersworth  Savings  Bank  v,  Roberts,  38  N, 

tel  Mortages,  §  85.  H.  22  ;   Bassett  v.  Bassett,  10  N.  H.  64 

Where  a  mortgsge  described  the  debt  as  Boody  v.  Davis,  20  N.  H.  140,  51  Am.  Dec 

a  note  of  $1,000,  which  was  never  given,  but  210. 

the  mortgagor  was   indebted  to  the  mort-        ^  Webb  r.  Stone,  24  N.   H.  282,  287 ; 

gagee  for  goods  to  the  amount  of  $756,  and  Sheafe  v.  Gerry,  18  N.  H.  245, 248 ;  Robert- 

the  latter  had  agreed  to  furnish  additional  son  v.  Stark,  15  N.  H.  109,  112. 
goods  up  to  the  sum  of  $1,000,  the  mort-        >  Muzzy  t;.  Knight,  8  Kans.  456 ;  Meyer 

g>g«  10  given  as  security  for  the  whole  was  v,  Graeber,  19  Kans.  165. 
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held  that  the  mortgagee  oould  not  recover  a  general  judgment  on 
the  note,  his  remedy  being  limited  to  the  property.^ 

Except  in  this  way,  the  mortgage  notes  concrtitute  no  part  of  the 
mortgage.  They  are  not  essential  to  its  validity.  They  need  not 
Ibe  produced  in  evidence,  in  order  to  establish  the  mortgage  title 
.and  right  to  possession.  The  mortgage  itself  is  a  conveyance  of 
the  estate,  and  the  recital  in  the  condition  of  the  notes  secured  is 
an  admission  of  their  existence,  and  of  the  existence  of  the  debt. 
For  the  purpose  of  establishing  the  title  or  right  of  possession,  the 
mortgage  alone  without  the  notes  is  evidence  of  title  and  of  the 
4nortgRge  debt.^ 

But  upon  the  foreclosure  of  a  mortgage  it  is  necessary  to  pro- 
"duce  the  note  if  there  be  one ;  and  if  the  note  produced  corresponds 
with  the  description  in  the  mortgage  as  to  date,  amount,  parties, 
rate  of  interest,  and  maturity,  such  correspondence,  coupled  with 
"the  possession  of  the  note  by  the  holder  of  the  mortgage,  raises  a 
presumption  of  identity,  and  throws  upon  the  mortgagor  the  bur- 
-den  of  showing  another  note  of  like  description.^  Parol  evidence 
is  admissible  to  identify  the  note  intended  to  be  secured.^  When 
:iK>  note  or  bond  accompanies  the  mortgage,  a  recital  of  indebted- 
ness in  the  mortgage  is  sufficient  evidence  of  the  debt  in  a  suit  to 
•foreclose  it.* 

72.  Covenant  for  the  payment  of  a  debt.  —  Although  it  is 
essential  that  a  mortgage  should  secure  the  payment  of  some  debt 
•or  the  performance  of  some  duty,  yet  it  is  not  essential  that  it 
ehould  contain  any  covenant  to  that  effect,^  and  it  is  not  necessary 
(that  there  should  be  any  collateral  or  personal  security  for  the  debt 
>Becured.^  In  such  case,  of  course,  the  remedy  of  the  mortgagee  is 
•confined  to  the  land  alone.^ 

The  mortgages  commonly  used  in  this  country  refer  to  the  debt 
only  in  the  condition,  and  there  merely  by  way  of  recital  of  the 
event  upon  which  the  deed  is  to  be  void.  It  is  seldom  that  any 
express  promise  is  made  by  the  debtor  in  the  mortgage  to  pay  the 
debt ;  and  no  promise  can  be  implied  from  the  recital  in  the  condi- 

1  Eennion  v,  Kelsej,  10  Iowa,  443.  >  See  §§  843,  678,  1226;  Dougherty  v, 

s  Powers  V,  Fatten,  71   Me.  583,  586;  McColgan,  6  Gill  &  J.  275 ;  Hickox  v.  Lowe, 

Smith  V.  Johns,  3  Gray,  517  ;  Mathews  v.  10  Cal.  197. 

Light,  40  Me.  394.  "^  Mitchell    r.   Buraham,    44    Me.  286  ; 

>  Jones  V.  Elliott,  4  La.  Ann.  303.  Smith  i;.  People's  Bank,  24  Me.  185 ;  Brook- 

*  Melvin  u.  Fellows,  33  N.  H.  401 ;  Pres-  ings  i;.  White^  49  Me.  479. 

cott  V.  Hayes,  43  N.  H.  593.  ^  Weed  v.  Covill,  14  Barb.  242. 

*  Whitney  v,   Bnckman,    13   Cal.   536. 
And  see  Eyster  v.  Gaff,  2  Coll.  228. 
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tion.     It  is  provided  by  statute  in  several  States  that  no  such  prom- 
ise shall  be  implied  in  the  mortgage.^ 

When  there  is  an  express  covenant  in  the  mortgage  for  the  pay- 
ment of  the  debt,  the  mortgagee  may  maintain  an  action  at  law 
upon  it  He  is  not  confined  to  his  remedy  by  foreclosure  suit.^ ' 
^^  It  seems  to  be  generally  admitted  in  the  books,*'  says  Chancellor 
Kent,  *^  that  the  mortgagee  may  proceed  at  law  on  his  bond  or  cove- 
nant at  the  same  time  that  he  is  prosecuting  on  his  mortgage  in 
chancery."^  Instead  of  pursuing  both  the  remedy  against  the  per- 
son and  that  against  the  thing,  he  may  elect  to  pursue  either  one, 
and  afterwards,  if  he  has  not  obtained  satisfaction,  may  follow  the 
other.* 

73.  Interest  is  the  thing  the  mortgage  is  made  for  when  it 
secures  a  loati  of  money,  and  the  rate  and  time  of  payment  should 
be  stated  with  care.^  Interest  coupons  are  sometimes  executed, 
payable  at  the  times  when  interest  will  be  due  upon  the  mortgage 
by  its  terms  during  the  whole  period  it  has  to  run.  These  are 
usually  negotiable  in  form,  and  though  detached  from  the  mortgage 
note  or  bond  are  still  secured  by  the  mortgHge.^  Interest  is  usually 
payable  annually  or  semi-annually  from  the  date  of  the  mortgage. 
A  provision  for  the  payment  of  ^^  interest  annually  on  the  first  day 
of  April  in  each  year  "  makes  the  first  interest  due  on  the  first  day 
of  April  following  the  date  of  the  mortgage,  though  its  date  be 
mnch  later  in  the  year.^ 

74.  A  mortgrage  debt  made  payable  with  interest,  without 
namingr  the  rate,  bears  interest  at  the  rate  fixed  by  law  ;  and  the 

^  See  S  678.  sam  named,  and  *'  if  from  any  cause  said 

*  Brown  v.  Cascaden,  43  Iowa,  103.    The  property  shall  fail  to  satisfy  said  debt,  inter- 

ooTenant  was  as  follows :  "  And  the  said  est,  and  charges,  we  covenant  and  agree  to 

fiarty  of  the  first  part  (the  mortgagor)  cov.  pay  the  deficiency ; "  and  there  being  no 

enants  with  the  said  party  of  the  third  part  note  for  the  debt,  an  action  at  law,  witb- 

(the  mortgagee),  that  he  will  pay  the  said  out   first   foreclosing   the  mortgage,  was 

mortgage  money  and  interest  on  the  days  sustained. 

and  times  aforesaid."    The  court  say  that  f  Dnnkley  v.  Van  Buren,  3  Johns.  Ch. 

such  a  covenant  is  no  part  of  the  condition  830 ;  §  1815. 

of  the  instrument,  and  in  no  way  pertains  to  *  Vansant  v.  Allmon,  23  HI.  30;  Lichty 

the  conveyance  of  the  land.    ''It  is  not  a  v,  McMartin,  11  Kans.  .565. 

eorenant  securing  the  mortgagee  against  ^  For  the  rates  of  interest  allowed  in  the 

the  failare'  of  the  title,  or  warranting  pos-  several  States,  see  *§  6S8. 

session  or  enjoyment  of  the  land.    It  is  '  For  the  law  relating  to  the  oonstmetion 

simply  an  obligation  binding  the  mortgagor  of  conpons,  tliair  nagotiability,  their  order 

to  pay  the  money.    We  know  of  no  rule  of  of  payment,  OY«rdiie  eonponf ,  and  anits  upon 

law  which  wiU  invalidate  such  a  covenant,  oonponi,  see  Jones  on  Corporate  Bonds  and 

when  found  in  a  mortgage."    In  Newbury  Mortgages,  §§  235-267. 

V.  Butter,  38  Iowa,  179,  the  mortgagors  ^  Cook  v.  Clark,  8  Hun,  247,  5  Thomp. 

rcdted  that  *'  we  are  justly  indebted  "  in  a  &  C.  493, 68  N.  Y.  178. 
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law  in  force  at  the  date  of  the  instrument  governs.^  If  the  times 
when  the  interest  shall  be  paid  are  not  specified,  bat  the  language 
is  such  that  some  periodical  payment  is  intended,  it  may  be  proved 
by  parol  evidence  that  the  payments  were  to  be  made  yearly,  for 
instance,  even  as  against  a  purchaser.^  The  terms  of  the  mortgage 
cannot  be  changed  as  against  a  purchaser,  but  he  is  subject  to  the 
agreement  contained  in  the  mortgage,  and  to  such  construction  as 
may  be  required  of  what  is  ambiguous.  The  proof  of  the  periods 
at  which  the  interest  is  payable  does  not  alter  the  instrument,  but 
merely  supplies  what  was  omitted,  and  is  necessary  to  its  proper 
interpretation. 

When  the  time  of  payment  of  the  mortgage  debt  is  definitely 
fixed,  and  the  amount  of  it  as  well,  interest  is  allowed  from  the 
date  of  the  default,  although  not  stipulated  for  in  the  'mortgage  or 
the  note  accompanying  it.  Interest  follows  in  such  case  as  an  in- 
variable legal  incident  of  the  principal  debt.^  But  when  the  time 
of  payment  is  uncertain,  as  for  instance  in  case  of  a  mortgage  debt 
made  payable  at  the  decease  of  a  third  person,  interest  can  be  re- 
covered only  from  the  date  of  a  demand  of  payment.^ 

The  statutes  of  several  States  prescribe  a  rate  of  interest  for 
contracts  in  which  the  parties  have  not  agreed  upon  a  rate,  and  for 
cases  in  which  interest  is  given  by  law,  but  allow  the  parties  to 
agree  in  writing  for  any  rate  of  interest.^  Under  such  a  provision 
the  rate  of  interest  agreed  upon  by  the  parties  continues  the  same 
after  the  maturity  of  the  obligation  down  to  the  time  of  rendering 
judgment  upon  it.  The  interest  both  before  and  after  maturity  is 
recoverable  by  virtue  of  the  contract,  as  an  incident  or  part  of  the 
debt.^  But  although  the  weight  of  authority  seems  to  favor  this 
view,  there  are  numerous  authorities  which  hold  that  where  the 
parties  have  not  by  special  agreement  fixed  the  rate  at  which 
the  intet*e8t  shall  run  after  maturity,  the  rate  fixed  for  cases  where 
the  parties  have  not  agreed  upon  a  rate  prevails.    The  interest  after 

1  Ackens  v.  Wiostoo,  22  N.  J.'Eq.  444.  R.  29  Conn.  268,  76  Am.  Dec.  599 ;  Mari- 

^  Ackens  v.  Winston,  22  N.  J.  Eq.  444.  etta  Iron  Works  v.  Lottimer,  25  Ohio  St. 

The  language    was,    "within    sixty  days  621 ;  Etnyrei;.  McDaniel,28lli.  201 ;  Pruya 

from  the  time  it  becomes  due,  at  any  time  v.  Milwankee,  18  Wis.  367  ;  Hand  v,  Arm- 

during  the  ten  years."    This  is  sufficient  to  strong,  18  Iowa,  324;  Kohler  v.  Smith,  2 

put  a  purchaser  upon  inquiry  as  to  the  Gal.  597,  56  Am.   Dec  369 ;  McLane  v. 

periods  of  payment.  Abraros,  2  Nev.  199 ;  Hopkins  v.  Critten- 

'  Spencer  v.  Fierce,  5  R.  1. 63.  den,  10  Tex.  189. 

^  Gardiner  v.  Woodmansce,  2  R.  I.  558.  For  English  cases  see  Gordillo  r.  Wegue- 

^  See  §  683.  lin,  L.  R.  5  Ch.  D.  287 ;  Morgan  v.  Jones, 

^  Brannon    v.  Hnrsell,    112    Mass.  63;  8  Ex.  620 ;  Price  v.  Great  Weatem  Ry.  Co. 

Cromwell  v.  County  of  Sac,  96  U.  S.  51 ;  16  M.  &  W.  244. 
Beckwith  a.  Hartford,  Frov.  &  Fishkill  R. 
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maturity  is  regarded  as  recoverable,  not  upon  the  contract  but  upon 
the  provisions  of  the  statute.^ 

76.  The  time  of  payment  of  the  debt  secured  should  be  fixed, 
so  that  it  may  be  known  with  certainty  when  a  default  occurs.  If 
no  time  of  payment  be  named,  the  debt  is  payable  upon  demand, 
and  suit  may  be  brought  to  enforce  both  the  debt  and  the  mortgage 
immediately.  When  the  time  of  payment  is  fixed  by  the  mort- 
gage, or  the  note  secured  by  it,'  the  mortgagor  is  not  entitled  to  any 
notice  of  it.^  Grace  is  to  be  allowed  in  computing  the  time  of  pay- 
ment of  a  mortgage  note,  or  of  any  instalment  of  it,  payable  at  a 
day  certain,  in  the  same  manner  as  upon  a  note  not  secured  by 
mortgage.^  It  is  allowed  also  upon  an  instalment  of  interest  fall- 
ing due  at  the  same  time  with  the  principal  or  any  instalment  of 
the  principal.  But  on  an  instalment  of  interest  alone,  falling  due 
when  no  part  of  the  principal  becomes  due,  the  debtor  is  not  enti- 
tled to  days  of  grace.^ 

The  usual  form  of  power  of  sale  mortgage  in  use  in  Massachu- 
setts and  other  New  England  States  provides,^  that  upon  a  sale 
under  the  power  the  mortgagee  may,  out  of  the  money  arising  from 
the  sale,  ^^  retain  all  sums  then  secured  by  this  deed,  whether  then 
or  thereafter  payable."  This  provision  in  effect*  makes  the  whole 
mortgage  payable  upon  any  default  which  authorizes  the  exercise 
of  the  power  of  sale,  if  he  in  fact  does  exercise  the  power  ;  and  in 
the  form  in  common  use  the  condition  is  for  the  payment  of  the 
principal,  instalments,  and  interest  at  the  times  named,  as  also 
the  taxes  and  insurance,  and  upon  any  breach  of  the  condition  the 
mortgagee  may  proceed  to  foreclose.  Of  course  in  such  case  the 
right  to  receive  payment  of  sums  not  due  arises  only  upon  a  sale. 
When  a  trustee  in  a  trust  deed  is  empowered  to  sell  the  property 
when  the  first  instalment  falls  due,  and  all  the  indebtedness  is  to 
be  considered  as  matured  upon  the  first  default,  for  the  purpose  of 
the  application  of  the  trust  fund,  the  indebtedness  not  then  due 
cannot  be  considered  as  matured,  so  that  a  personal  judgment  can 
be  rendered  for  it.^ 


1  Brewster  v.  Wakefield,  22  How.  118;  eome  of  these  cases,  Jones  on  Corporate 

Pearce  v.  Hennessy,  10  R.  I.  223 ;  Eaton  v.  Bonds  and  Mortgages,  §§  235-237. 

Boissonnault,  67  Me.  540,  24  Am.  Rep.  52 ;  ^  Ing  v.  Cromwell,  4  Md.  31. 

Lash  V,  Lambert,  15  Minn.  416,  2  Am.  Rep.  >  Coffin  v.  Loring,  5  Allen,  153. 

142;  Searle  v,  Adams,  3  Eans.  515,  89  Am.  *  Macloon  v.  Smith,  49  Wis.  200,  5  N. 

Dec  598;  Rilling  v.  Thompson,  12  Bush,  W.  Rep.  336;  National  Bank  v.  Kirby,  108 

310;  Langston  v.  S.  C.  R.  R.  Co.  2  S.  C.  Mass.  497. 

248 ;  Virginia  v.  Chesapeake  &  Ohio  Ca-  &  §  1778. 

nal  Co.  32  Md.  501.    See,  for  discussion  of  ^  Mason  v.  Barnard,  36  Mo.  384. 
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76.  A  Btipulation  that  the  whole  euxn  shall  beoome  due  and 
payable  upon  any  default  in  the  payment  of  the  principal  or  in- 
terest is  universally  held  to  be  legal  and  valid.  It  is  not  objection- 
able as  being  in  the  nature  of  a  penalty  or  forfeiture.^ 

In  some  States  such  a  provision  is  so  usual  that  authority  to  an 
agent  to  execute  a  mortgage,  the  terms  and  conditions  of  vrhich 
are  not  specified,  would  authorize  him  to  insert  this  provision ;  while 
in  other  States  special  authority  to  use  this  provision  is  necessary. 
His  general  authority  only  authorizes  the  use  of  the  terms  and 
provisions  ordinarily  inserted,  and  therefore  implied  by  the  term 
"  mortgage."  But  the  unauthorized  use  of  this  provision  would 
not  invalidate  the  mortgage  in  other  respects.^ 

If  the  provision  be  that  the  mortgagee  may  upon  default,  or  after 
the  default  has  continued  a  certain  time,  elect  that  the  whole 
amount  of  the  debt  shall  become  payable,  the  mortgagee,  after  the 
happening  of  this  contingency,  cannot  be  compelled  to  accept  the 
interest  or  instalment  due,  and  yield  his  claim  for  the  whole 
amount.®  In  such  case  courts  of  equity  have  no  power  to  relieve 
against  the  default  and  its  consequences.^  It  is  no  ground  for  such 
relief  that  the  mortgagor  was  unable  to  find  the  holder  of  the  mort- 
gage until  the  time  of  payment  had  passed.^  Of  course  there 
would  be  relief  if  the  payment  was  prevented  by  fraud  on  the  part 
of  the  mortgage  creditor. 

It  is  not  essential  that  the  interest  clause,  or  option  clause,  as  it 
is  sometimes  called,  should  be  contained  in  the  note  or  bond  as  well 
as  the  mortgage,  to  make  it  effectual,  inasmuch  as  both  instruments 
are  to  be  construed  together.® 

77.  Payment  of  taxes.  —  The  mortgage  usually  provides  by 
way  of   covenant  or  condition  that  the  mortgagor   shall  pay  all 

1  §  llSl;  Steel  v.  Bradfield,  4  Taunt.        ^  Jesup  v.  City  Bank  of  Racine,  14  Wis. 

227;  James  v.   Thomas,   5  B.  &  Ad.  40;  331. 

Mobray  v,  Leckie,  42  Md.  474 ;  Schooley  v.        *  For  construction  of  interest  clauses,  see 

Romain,  31   Md.  574,  100  Am.  Dec.  87;  §§  1179-1186. 

Kramer  v.  Rebman,  9  Iowa,  114;  Robinson        *  Malcolm  v.  Allen,  49  N.  Y.  448;  Ra- 

V.  Loomis,  51  Pa.  St.  78;  Stanclif  t  v.  Nor-  bens  v.  Frindle,  44  Barb.  336;  Broderick 

ton,  11  Kans.218;  First  Nat.  Bank  v.  Peck,  v.  Smith,  26  Barb.  539,  15  How.  Pr.  434; 

8  Kans.  660 ;  Rubens  v.  Prindle,  44  Barb.  Valentine  u.  Van  Wagner^  37  Barb.   60, 

336;  Ottawa  Nprthern  Plank  Road  Co.  r.  23  How.  Pr.  400;  Hale  v.  Gouverneur,  4 

Murray,  15  111.  336;  Hale  v.  Gouverneur,  4  Edw.  207;  Ferris  v.  Ferris,  28  Barb.  29, 

Edw.  207  ;  Noyes  v.  Clark,  7  Paige,  179,  32  16  How.  Pr.  102 ;  Bennett  v,  Steveson,  53 

Am.  Dec.  620;  Ferris  v.  Ferris,  28  Barb.  N.  Y.  508. 

29;  Valentines.  Van  Wagner, 37  Barb.  60;        *  Dwight  v.  Webster,  32  Barb.  47,  19 

Crane  v.  Ward,  Clarke,  393.  How.  Pr.  349. 

«  Schoonmaker  v.  Taylor,  14  Wis.  313. 
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taxes  and  assessments  levied  upon  the  premises.^  The  payment  of 
the  taxes  thus  becomes  as  obligatory  upon  the  debtor  as  the  pay* 
ment  of  the  mortgage  debt ;  and  upon  his  failure  to  pay  them,  the 
mortgagee  may  pay  them,  and  have  the  amount  included  in  any 
judgment  that  he  may  afterwards  obtain  upon  the  mortgage.  Some- 
times the  mortgage  provides  that  such  taxes,  when  paid  by  the 
mortgagee,  shall  become  a  part  of  the  mortgage  debt ;  but  with- 
out such  provision,  the  amount  so  paid  in  fact  becomes  a  lien  under 
the  mortgage.^  A  provision  that  the  mortgagee  may  retain  from 
the  proceeds  of  a  sale  under  the  mortgage  all  charges  and  expenses 
incurred  by  reason  of  any  failure  of  the  mortgagor  to  perform  the 
condition  and  covenants  of  the  mortgage,  includes  payments  for 
taxes  and  the  like.  A  stipulation  in  a  mortgage  that,  upon  a  fail- 
ure to  pay  the  taxes  levied  upon  the  premises,  the  principal  debt 
shall  become  immediately  due  and  payable,  is  valid.  It  is  similar 
to  the  provision  very  common  in  mortgages,  and  generally  sustained, 
that  the  principal  shall  become  due  on  aifailure  to  pay  the  interest 
promptly.'* 

This  covenant  cannot  be  enforced  after  the  debt  is  discharged. 
It  expires  with  the  mortgage.  The  effect  upon  the  covenant  is  the 
same  whether  the  mortgagor  voluntarily  pays  the  mortgage  debt, 
or  whether  it  is  paid  by  the  mortgagee's  buying  in  the  mortgaged 
premises  at  a  foreclosure  sale.  If,  therefore,  the  mortgagee  pur- 
chase at  the  sale  for  less  than  the  debt,  and  the  deficiency  be  paid 
by  the  mortgagor,  he  cannot  afterwards  be  compelled  to  pay  to  the 
mortgagee  the  amount  the  latter  has  been  obliged  to  pay  to  redeem 
the  premises  from  sales  for  taxes  assessed  while  the  mortgage  was 
in  force.  The  covenant  to  pay  taxes,  being  part  and  parcel  of  the 
mortgage,  expires  with  it.* 

78.  Insuranoe.  —  It  is  usually  a  condition  of  the  mortgage,  also, 
that  the  mortgagor  shall  keep  the  buildings  upon  the  mortgaged 
premises  insured  against  fire  in  a  certain  sum  for  the  benefit  of  the 
mortgagee,  at  such  insurance  office  as  he  may  approve.^  A  breach 
of  this  condition,  or  of  the  condition  to  pay  taxes  assessed  upon  the 
premises,  is  as  effectual  in  giving  the  mortgagee  a  right  to  enforce 

^  It  is  proTided  by  statute  in  Karyluid  declare  that  without  the  statute  the  mort- 

that  there  may  be  sach  a  covenant.    Pub.  gagee  would  probably  have  this  right,  in 

Geo.  Laws  1860,  art.  64,  §  4.  order  to  keep  his  security  perfect.    And  see 

2  See  §§  358,  63d,  1184,  1597,  and  also  Sharp  v.  Barker,  11  Kans.  381. 

Standift  v.  Norton,  U  Kans.  218.  ^  Stanclift  t;.  Norton,  11  Eana.  218. 

This  decision  bad  reference  to  a  statute  *  Hitchcock  v.  Merrick,  18  Wis.  357. 

then  in  force  declaring  that  taxes  so  paid  ^  See  chapter  on  Insurance,   §§  396- 

should  be  a  lien  on  the  land ;  but  the  court  427. 
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his  mortgage  as  is  a  breach  of  the  condition  to  pay  an  instalment  of 
interest  or  principal,  or  the  whole  principal  debt. 

IV.  Special  Stipulations. 

79.  Special  provisions  of  varioas  kinds,  to  suit  the  convenience 
of  the  parties,  may  be  inserted  in  the  mortgage.  Among  those 
most  frequently  used  is  a  provision  that  upon  making  certain  pay- 
ments the  mortgagor  shall  be  entitled  to  have  certain  portions  of 
the  mortgaged  premises  released  from  the  opemtion  of  the  mort- 
gage ;  ^  or  a  provision  that  the  mortgagor  may  pay  the  whole  or  a 
part  of  the  debt,  at  his  option,  before  the  time  fixed  for  the  pay- 
ment of  it.  A  provision  in  a  mortgage,  reserving  to  the  mortgagor 
^^  the  right  to  pay  all  or  any  part  of  said  indebtedness,  at  any  time 
during  the  present  year,  in  current  paper  funds,"  does  not  restrict 
him  to  a  single  payment  of  the  entire  amount  due,  but  authorizes 
partial  payments  at  different  times  during  the  year.^ 

A  stipulation  for  partial  releases  of  lots  embraced  in  the  mort- 
gage upon  the  payment  of  stipulated  sums,  ''  provided  that  the  cov- 
enants and  conditions  of  said  mortgage  shall  be  faithfully  kept  and 
performed"  by  the  mortgagor,  can  be  enforced  only  upon  strict 
performance  of  the  conditions,  and  making  all  payments  of  prin- 
cipal and  interest  as  they  become  due.  Whether  such  a  covenant 
running  only  to  the  mortgagor,  without  mention  of  his  assigns,  is 
personal  in  character,  and  cannot  be  enforced  by  a  purchaser  from 
him,  is  a  question  upon  which  the  authorities  are  not  agreed,  but 
the  better  view  is  that  such  a  covenant  runs  with  the  land.^  A 
stipulation  that  in  case  the  mortgagor  should  be  able  to  sell  the 
premises  or  mortgage  them  to  another,  so  as  to  pay  off  the  mort- 
gage debt,  the  mortgagee  should  reconvey  to  him,  so  as  to  enable 
him  to  carry  out  the  transaction,  does  not  confer  upon  him  a  power 
of  sale,  for  he  had  that  already,  but  operates  as  a  covenant  to  re- 
convey  for  the  purpose  named.^  A  reservation  by  a  mortgagor  of 
'Hhe  privilege  of  selling  said  land  at  any  time,  and  to  appropriate 
the  proceeds  first  to  the  payment  of  the  mortgage  debt,"  enables 
him  to  contract  for  a  sale  of  the  land,  and  to  compel  the  mortgagee 
to  credit  the  proceeds  upon  the  debt.  But  while  the  mortgagor  has 
no  power  either  to  convey  the  land,  or  to  receive  the  proceeds  of  a 

^  Ontario  Land  &  Imp.  Co.  v.  Bedford,    runs  with  the  land,  Vawter  v.  Crafts,  41 
90  Cal.  1 81,  27  Fac.  Rep.  39.    See  §  081.        Minn.  14,  42  N.  W.  Rep.  483. 
^  Seal  worth  v.  Blum,  41  Ala.  319.  For  construction  of  other  provisions  for 

'  That  it  is  personal,  Pierce  v.  Kneeland,    release  of  portions  of    the  property,  see 
16  Wis.  672,  84  Am.  Dec.  726.    That  it    Brif^ham  v.  Avery,  48  Vt.  602. 

*  Coffing  r.  Taylor,  16  111.  457. 
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sale  of  it,  the  mortgagee  is  bound  to  make  the  proper  conveyance, 
and  to  receive  and  credit  the  proceeds.^ 

An  agreement  to  release  any  parcel  of  the  mortgaged  land,  upon 
payment  at  any  time  of  a  sum  equal  to  the  value  of  such  parcel, 
must  be  construed  as  referring  to  the  value  of  the  parcel  at  the 
time  of  the  release,  and  not  at  the  date  of  the  agreement.^ 

80.  Mortgagor's  possession. — The  provision,  now  almost  uni- 
versally inserted  in  mortgages,  that,  until  default  in  the  perform- 
ance of  the  condition  of  the  deed,  the  mortgagor  may  hold  the 
premises,  was  formerly  exceptional.^  In  1819,  Chief  Justice  Parker 
said  that  such  a  provision  was  seldom  seen  in  Massachusetts.^  In 
another  case  in  this  State  the  same  year,  the  court  say  that,  although 
parties  intend  that  the  mortgagor  shall  remain  in  possession,  yet 
they  go  oh  making  mortgages  without  any  covenant  respecting  the 
possession.^  Evidence  of  the  intention  of  the  parties,  or  of  their 
agreement,  at  the  time  of  making  the  mortgage,  that  the  mortgagor 
should  continue  in  possession  until  he  should  fail  to  perform  the 
condition,  cannot  be  received  to  control  the  settled  rule  of  law,  that 
without  such  provision  the  mortgagee  is  entitled  to  immediate  pos-  ^ 
session. 

But  although  the  mortgagor's  right  of  possession  be  not  expressly 
provided  for,  he  is  entitled  to  it  if  the  condition  of  the  mortgage 
be  such  as  to  imply  his  possession  for  the  purpose  of  performing  it.^ 
When  the  mortgagor's  right  of  possession  is  provided  for,  or  neces- 
sarily implied,  the  mortgagee  cannot  enter  until  default,  and  can- 
not, until  he  has  made  actual  entry,  or  brought  suit  for  possession, 
give  any  one  else  the  right  to  occupy,  and  exclude  the  owner  of  the 

equity.^ 

V.  UxeciUion  and  Delivery. 

81.  Sealing  is  a  formality  essential  to  the  execution  of  any 
legal  conveyance  of  real  estate.  In  some  States  it  is  provided  by 
statute  that  a  scroll  may  be  used  in  place  of  a  seal,  but  this  un- 
seemly substitute  for  the  ancient  formality  is  only  another  formality 
none  the  less  requisite.^     A  mortgage  executed  without  a  seal,  ex- 

^  Frienon  v,  Blanton,  1  Bax.  272.  breach  of  the  condition,  when  there  is  no 

'  People's  Set.  Bank  v.  Nebel  (Mich.)»  52  agreement  to  the  contrary,  bat  in  such  case   ' 

N.  W.  Rep.  727.  he  mast  account  for  the  rents  and  profits. 

*  S  667.  Gen.  Stat.  ch.  140,  §  9. 

*  Smith  V.  Dyer,  16  Mass.  18,  24.  ^  §§  889,  668,  702;  Wales  v.  Mellen,  1 

*  Colman  v.  Packard,  16  Mass.  39,  40.  Gray,  512,  and  cases  cited;  Clay  v.  Wren, 
In  Ifassachttsetts  it  is  provided  that  the  34  Me.  187. 

statutes  relating  to  foreclosure  shall  not        ^  Silloway  v.  Brown,  12  Allen,  30. 

prerent  the  mortgagee's  entering  on  the        ^  See  §  ftSl. 

premises  or  recoTering  possession  before        Chancellor  Kent  says:  "Whether  land 
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cept  in  a  few  States  where  it  is  not  required,  is  not  a  legal  mort- 
gage. In  equity  it  amounts  to  a  compact  for  a  mortgage,  and  as 
such  creates  no  lien  as  against  purchasers  from  the  mortgagor,  or  as 
against  his  creditors,  or  even  against  an  assignee  under  a  general 
assignment  for  the  benefit  of  creditors.^ 

Signing  is  the  act  which  imparts  life  to  the  deed.  Although  the 
most  essential  thing  of  all  in  the  execution  of  the  deed,  it  is  a 
matter  so  much  of  course  that  it  hardly  need  be  mentioned  among 
the  requisites.  A  mortgagor  is  bound  by  a  signature  of  his  name 
made  by  another  person  in  his  presence  and  by  his  direction.  If 
his  name  be  subscribed  by  another  in  his  absence,  he  may  adopt  the 
signature  as  his  own.^  His  acknowledgment  of  the  deed  is  a  suffi- 
cient recognition  of  it.* 

82.  Witnesses.  —  The  statutes  of  seyeral  States  provide-  that 
mortgages  and  other  conveyances  of  real  estate  shall  be  attested 
by  witnesses,  two  being  required  in  some  States,  one  in  others,  and 
in  still  others  none  at  all ;  ^  but  this  requirement,  like  that  for  the 
acknowledgment  of  deeds,  has  reference  chiefly  to  the  recording 
of  them,  and  does  not  affect  the  validity  of  the  instruments  as  be- 
tween the  parties  if  not  observed.^  Although  a  mortgage  defec- 
tively executed  in  this  respect  is  not  a  legal  mortgage,  it  may  be 
enforced  in  equity.^ 

83.  An  aoknowledfirment  is  essential  in  order  to  admit  a  deed 
to  record,  but  is  not  otherwise  necessary  as  between  the  parties. 
This  subject  being  fully  treated  of  elsewhere,  it  is  introduced  here 
with  special  reference  to  stating  that  before  the  deed  is  acknow- 
ledged the  execution  of  it  must  be  complete  in  every  other  respect  J 
The  acknowledgment  is  the  final  act  before  the  delivery  of  the 
deed,  and  must  be  made  of  a  completed  deed.  There  can  be  no 
valid  acknowledgment  of  a  mortgage  until  all  material  parts  of 
the  instrument  are  written  in,  such  for  instance  as  the  name  of 
the  grantee,  and  the  amount  of  the  lien.^ 

shoald  be  conveyed  by  writing  signed  by  ^  Erwin  v.  Shaey,  8  Ohio  St.  509 ;  Bloom 

the  grantor   only,  or  by  writing  signed,  v.  Noggle,  4  Ohio  St.  45. 

sealed,  and  delivered  by  the  grantor,  may  ^  Fouch  v.  Wilson,  59  Ind.  93.    As  to 

be  a  proper  subject  for  municipal  regnla-  what  is  a  sufficient  signing,  see  Zannt*.  Hal- 

tion ;  bat  to  abolish  the  use  of  seals  by  the  ler,  71  Ind.  136,  36  Am.  Rep.  193. 

aubstitate  of  the  flourish  of  a  pen,  and  yet  '  Bartlett  v.  Drake,  100  Mass.  174,  97 

continue  to  call  the  instrument  which  has  Am.  Dec.  92, 1  Am.  Rep.  101. 

snch  a  substitute  a  deed  or  writing  sealed  *  See  §  588. 

and  delivered,  within  the  purview  of  the  ^  Gardner  v.  Moore,  51  Ga.  268 ;  Baker 

common  or  the  statute  law  of  the  land,  t;.  Clark,  52  Mich.  22.  17  N.  W.  Rep.  225. 

seems  to  be  a  misnomer,  and  ia  of  much  *  Lake  v.  Dond,  10  Ohio,  415. 

more  questionable  import."    4  Com.  453.  ^  See  §  588. 

8  Drury  v.  Foster,  2  WalL  24. 
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This  rule  applies  with  particular  force  to  acknowledgments  made 
by  married  women,  where  the  law  protects  them  by  requiring  a 
separate  examination  by  the  magistrate  who  takes  the  acknowledg- 
ment.^ In  a  case  where  a  wife  so  acknowledged  an  instrument  in- 
tended to  be  a  mortgage  of  her  separate  lands,  while  there  were 
blanks  for  the  insertion  of  the  mortgagee's  name  and  the  sum  bor- 
rowed, it  was  urged  that  she  should  be  estopped  from  denying  that 
she  had  signed  and  acknowledged  the  mortgage.  But  Mr.  Justice 
Nelson  said:  ^^The  answer  to  this  is,  that  to  permit  an  estoppel  to 
operate  against  her  would  be  a  virtual  I'epeal  of  the  statute  that 
extends  to  her  this  protection,  and  also  a  denial  of  the  disability  of 
the  common  law  that  forbids  the  conveyance  of  her  real  estate  by 
procaration.  It  would  introduce  into  law  an  entirely  new  system 
of  conveyances  of  the  real  property  of  feme  coverts.  Instead  of  the 
transaction  being  a  real  one  in  conformity  with  established  law, 
conveyances  by  signing  and  acknowledging  blank  sheets  of  paper 
would  be  the  only  formalities  requisite.  .  .  .  The  difficulty  here  is 
not  in  the  form  of  the  acknowledgment,  but  that  it  applied  to  a 
nonentity,  and  was,  therefore,  nugatory.  The  truth  is,  that  the 
acknowledgment  in  this  case  might  as  well  have  been  taken  and 
made  on  a  separate  piece  of  paper,  and  at  some  subsequent  period 
attached  by  the  officer,  or  some  other  person,  to  a  deed  that  had 
never  been  before  the  feme  covert,^^ 

83  a.  A  homestead  right  oeui  be  barred  only  by  complying 
strictly  with  the  statute  prescribing  the  mode  of  alienation  ;  but 
a  mortgage  of  it  duly  executed  is  valid.^     If  the  statute  provides 

1  Drury  r.  Foster,  2  WaU.  24,  followed        Texaa :  The  Conatitution,  art.  16,  §  50, 

in  McQuie  v.  Feay,  58  Mo.  56.  provides  that  no  mortgage  of  a  homestead 

^  McCreery  v.  Schaffer,  26  Neb.  173,  41  shall  be  valid  except  for  purchase-money  or 

N.  W.  Bep.  996 ;  Bonorden  v.  Kriz,  IS  Neb.  improvements,  whether  executed  by  the  hue- 

121,  12  N.  W.  Rep.  831 ;  Whitlock  t*.  Gos-  band  alone  or  together  with  his  wife,  and 

ion  (Neb.),  53  N.  W.  Hep.  980;  Morris  v.  that  all  pretended  sales  of  the  homestead 

Sargent,  18  Iowa,  90;   Hughes  f.  Hodges,  involving  any  condition  of  defeasance  shall 

102  N.  C.  236,  9  S.  £.  Hep.  437 ;  Fleming  be  void.   '  Under  this  provision  any  trans- 

V.  Graham,  110  N.  C.  374,  14  S.  E.  Hep.  action,  though  purporting  to  be  for  cash, 

92*2.  which  is  only  a  means  to  secure  a  loan 

Under  statutes  providing  for  the  filing  to  the  husband  is  void.  O'Shaughnessy  v. 
or  recording  of  a  claim  or  dtclaration  of  Moore,  73  Tex.  108,  11  S.  W.  Rep.  153. 
homestead  by  the  wife  in  order  to  acquire  But  this  provision  does  not  apply  where 
the  right,  until  such  filing  or  recording  the  there  is  only  an  intern  ion  to  create  a  home- 
husband  may  mortgage  the  homestead  viith-  stead  which  has  not  been  consummated  by 
oat  the  wife's  joining.  the  use  of  the  property  as  such.    Kempner 

Xiaionri :  R.  S.  1879,  §  2689.    Tucker  v,  v.  Comer,  73  Tex.  196,  11  S.  W.  Rep.  194. 
Wells  (Mo.),  20  S.  W.  Rep.  114.  An  unmarried  man  may  execute  a  valid 

California:  Civ  Code,  §  1241 ;  First  Nat.  mortgage  of  his  homestead.    Lacy  v.  Rol- 

Bank  v.  Bruce,  94  CaL  77,  29  Pac.  Rep.  488.  lins,  74  Tex.  566,  12  S.  W.  Rep.  314 ;  Smith 
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that  the  homestead  release  shall  be  made  by  the  joint  deed  of  the 
4)usband  and  wife,  a  deed  or  mortgage  executed  by  the  husband 
alone  is  yoid,  and  it  does  not  become  valid  by  reason  that  the  home- 
stead is  afterwards  abandoned.^  Neither  can  the  wife  afterwards 
release  her  homestead  right  by  her  separate  deed.^  If  the  statute 
provides  that  the  wife  shall  acknowledge  her  deed  releasing  her 
homestead  rights,  a  mortgage  without  her  acknowledgment  creates 
no  lien  upon  the  homestead.^  Under  a  statute  which  provides  that 
the  homestead  release  shall  be  by  joint  consent  of  husband  and  wife, 
if  the  husband  executes  a  mortgage  and  signs  his  wife's  name  to  it, 
and  procures  a  fraudulent  acknowledgment  of  it  in  her  name,  the 
wife  cannot  subsequently  ratify  the  mortgage  by  executing  a  sepa- 
rate release.^  The  mere  signature  of  a  married  woman  to  a  mort- 
gage by  her  husband  is  no  evidence  of  a  release  or  waiver  by  either 
him  or  her  of  the  homestead  exemption,  unless  it  is  affirmatively 
and  substantially  stated  in  the  body  of  the  instrument  that  she  is 
a  party  to  and  unites  in  the  conveyance.^  But  it  is  sufficient  that 
the  wife  joins  in  the  husband's  deed,  wherein  it  is  recited  that  she 
^^  hereby  waives  right  of  homestead  and  dower  in  and  to  the  real 
estate  mentioned  in  this  mortgage,"  though  her  name  does  not  ap- 

V.  Von  Hutton,  75  Tex.  625,  13  S.  W.  valid  to  extent  of  the  lien  so  paid  off.  Hen- 
Rep.  18.  And  a  samving  husband  may  sel  v.  Loan  Asao.  (Tex.),  20  S.  W.  Rep. 
mortgage  his  homestead,  though  it  is  com-  116. 

mnnity   property,  to  secure  payment  of  a  A  trust  deed  for  borrowed  money  giyen 

debt  against  such  property.    Watts  v.  Mil-  on  land  actually  occupied  by  the  borrower 

ler,  76  Tex.  13,  13  S.  W.  Rep.  16;  Hensel  and  his  family  as  a  homestead  is  in>'alid. 

V,  Loan  Asso.  (Tex.)  20  S.  W.  Rep.  116.  Texas  Land  Co.  v,  Blalock,  76  Tex.  85,  13 

A  husband  may  incumber  the  homestead  S.  W.  Rep.  12. 

for  the  payment  of  purchase-money  in  the  ^  Gleason  v.  Spray,  81  Cal.  217,  S2  Pac. 

acquisition  of  it.      McCarty  v.  Bracken-  Rep.  551,  15;  Am.  St.  Rep.  47;  Barber  v. 

ridge  (Tex.),  20  S.  W.  Rep.  997.    He  can  Babel,  36  Cai.  11. 

renew  the  incumbrance  or  change  it,  at  his  ^  Dickinson  v.  McLane,  57   N.  H.  31 ; 

discretion,  so  long  as  he  does  not  add  other  Wilson  v.  Mills  (N.  H.),  22  Atl.  Rep.  455 ; 

indebtedness  to  it.    Morris  v.  Geisecke,  60  Fooler.  Gcrrard,  6  Cal.  71,  65  Am.  Dec. 

Tex.  633,  635 ;  Clements  v.  Lacy,  51  Tex.  481 ;  Ott  r.  Sprague,  27  Kans.  620.    In  the 

150 ;  Gillum  i;.  Collier,  53  Tex.   592  ;  De  latter  case  it  was  said  that  it  might  be  that 

Bruhl  V.  Maas,  54  Tex.  464.    He  may  make  a  husband  and  wife,  by  two  separate  instm- 

such  purchase-money  mortgage  in  pursuance  ments,  could  alienate  the  homestead  when 

of  a  parol  agreement  made  at  the  time  of  the  it  was  intended  by  both  that  such  instrn- 

pnrchase,  incase  the  agreement  is  supported  ments  should  operate  together  as  a  single 

by  a  valuable  consideration,  for  such  agree-  instrument. 

ment  is  itself  treated  in  equity  as  a  mort-  '  Phillips  v.  Bishop,  31  Neb.  853,  48  N. 

gage.      McCarty  ^v.  Brackenridge  (Tex.),  W.  Rep.  1106. 

20  S.  W.  Rep.  997.  *  Howell  v.  McCrie,  36  Kans.  636, 14  Pac. 

A  mortgage  of  a  homestead,  executed  by  Rep.  257,  59  Am.  Rep.  584. 

both  husband  and  wife,  to  pay  off  a  subsist-  '  Hawkins  v.  Pugh  (Ky.),  16  S.  W.  Rep. 

ing  vendor's  lien  against  the  property,  is  277,  per  Lewis,  J. 
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pear  in  the  granting  clause.^  But  the  fact  that  the  wife  is  not 
named  at  all  in  the  deed  is  not  material  in  case  she  describes  her- 
self as  ^  one  of  the  undersigned  mortgagors,"  and  signs  and  acknow- 
ledges the  deed,  for  by  such  a  deed  she  conveys  all  the  interest  she 
has,  and  is  thereby  as  certainly  identified,  and  as  fully  bound,  by 
the  stipulations  contained  in  the  deed,  as  if  she  had  been  formally 
mentioned  by  name  in  the  caption.^ 

84.  A  delivery  and  acoeptcoice  of  the  mortgage  are  essen- 
tial to  its  validity.  If  not  delivered  directly  to  the  mortgagee  or 
his  agent,  but  to  a  third  person  not  authorized  to  act  for  him,  it  is 
essential  to  show  the  subsequent  acceptance  of  it  by  the  mortgagee, 
or  else  to  show  notice  to  him  of  the  existence  of  the  mortgage,  and 
sach  additional  circumstances  as  will  afford  a  reasonable  presump- 
tion of  his  acceptance  of  it.  Such  presumption,  as  against  others 
who  may  acquire  an  interest  in  the  property,  does  not  arise  merely 
from  the  fact  that  the  mortgage  would  be  beneficial  to  him.^  Until 
there  be  something  more  to  show  the  grantee's  acceptance,  the  pre- 
sumption of  it  only  exists  for  his  benefit  as  against  the  grantor,  his 
heirs,  devisees,  and  ordinary  creditors.^  The  possession  of  the  deed 
by  the  mortgagee  is  presumptive  evidence  of  his  acceptance  of  it.^ 
Proceedings  by  him  to  enforce  the  title,  or  his  release  of  it,  are  con- 
clnsive  of  his  acceptance.^ 

Without  delivery  there  is  no  mortgage.^  It  takes  effect  only 
from  the  time  of  its  delivery.^  That  a  mortgage  has  been  recorded 
raises  no  presumption  of  its  delivery  to  the  mortgagee  against  his 
denial  of  it.  An  actual  delivery  is  not  necessary,  but  there  must 
be  some  act  which  in  legal  contemplation  is  equivalent  to  this.^  A 
subsequent  attempt  by  the  mortgagee  to  enforce  the  mortgage  may 
be  relied  upon  to  show  an  acceptance  as  between  the  parties.^^ 

Delivery  may  be  made  to  an  agent.^^     When  the  mortgage  is  to 

^  DaTU  9.  Jenkins  (Ky.),  20  S.  W.  Rep.  ^  Ely  u.  Stannard,  44  Conn.  528 ;  Crocker 

283.  V.  Lowenthal,  83  111.  579. 

3  Hawkins  v.  Fugh  (Kj.),  16  S.  W.  Rep.  ^  Croft  v.  Bunster,  9  Wis.  503  ;  Freeman 

277.  V.  Peay,  23  Ark.  439  ;  Hoadley  v,  Hadley, 

s  Bell  V.  Farmers'  Bank  of  Ej.  11  Bnsh,  48  Ind.  452;  Honfes  v.  Schaltze,  2  Bradw. 

34,  21  Am.  Kep.  205;  Tattle  i;.  Turner,  28  196;  Gorham  v.  Meacham,  63  Vt.  231,  22 

Tex.  759  ;  Evaos  v.  White,  53  Ind.  1 ;  Free-  Atl.  Rep.  572.     See  §  588. 

man  v.  Peay,  23  Ark.  439;   Ruckman  v.  ^  Milliken  v.  Ham,  36  Ind.  166. 

Ruckman,  6  Fed.  Rep.  225 ;  Moody  v.  Dry-  >  Foley  v.  Howard,  8  Iowa,  56. 

den,  72  Iowa,  461,  34  N.  W.  Rep.  210.  ^  Aldrich  v.  Willis,  55  Cal.  81. 

«  Bell  V.  Farmera'  Bank  of  Ey.  11  Bush,  ^^  Greene  v.  Conant,  151  Mass.  223, 24  N. 

34.  £.  Rep.  44.   A  justice  of  the  peace  who  goes 

*  Bay  V.  Hallenbeck,  42  Fed.  Rep.  381 ;  for  the  mortgagee  to  obtain  the  execution 

Chandler  v.  Temple,  4  Cnsh.  285 ;  Wolver-  and  acknowledgment  of  the  mortgage  is 
ton  V.  Collins,  34  Iowa,  238. 
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a  corporation,  a  delivery  to  any  officer  or  attorney  who  customarily 
acts  for  it  in  such  matters  is  sufficient.^  An  agent  authorized  to 
sell  land  is  authorized  to  accept  delivery  of  a  mortgage  in  part 
payment  of  the  purchase-money,  unless  it  clearly  appears  that  it 
was  delivered  to  him  for  some  other  purpose.*  A  delivery  of  a 
trust  deed  to  the  cestui  que  trust  is  a  sufficient  delivery  to  the  trus- 
tee. His  acting  under  the  trust  by  advertising  the  property  for 
sale  is  an  acceptance  of  the  trust  by  him,  although  he  may  not  have 
had  possession  of  the  deed.^  A  delivery  of  a  mortgage  running  to 
several  creditors  to  one  of  them  is  a  delivery  to  all,  unless  there  is 
some  reason  to  the  contrary,  such  as  a  repudiation  of  it  by  some. 
A  separate  delivery  to  each  mortgagee  is  not  necessary.* 

The  fact  of  delivery  may  be  shown  by  other  writings  of  the  par- 
ties, in  which  reference  is  made  to  the  mortgage  as  an  existing  se- 
curity ;  or  by  their  subsequent  acts  with  reference  to  it.^ 

If  it  appear  that  a  note  and  mortgage  have  been  executed  and 
left  where  the  mortgagee  could  readily  obtain  wrongful  possession 
of  them  and  negotiate  them,  the  maker's  negligence  might  prevent 
his  setting  up  the  defence  that  they  have  no  legal  existence.^  If 
a  mortgage  be  so  disposed  of  as  to  evince  clearly  the  intention  of 
the  parties  that  it  should  take  effect  as  such,  there  is  a  sufficient 
delivery,'' 

86.  A  Bubsequent  acceptance  by  the  mortgagee  of  a  mortgage 
delivered  to  the  recording  officer,  or  to  an  unauthorized  third  per- 
son, gives  effect  to  it  from  the  time  of  the  first  delivery,  as  between 
the  parties  to  it ;  but  as  to  persons  who  have  acquired  title  to  the 
property,  or  an  interest  in  it,  or  lien  upon  it,  through  or  under  the 
mortgagor,  before  the  time  of  the  actual  acceptance  of  the  deed  by 
the  mortgagee,  the  subsequent  acceptance  gives  effect  to  the  deed 
only  from  the  time  of  such  acceptance.^  In  the  mean  time  an  at- 
tachment of  the  property  as  belonging  to  the  grantor,®  or  a  judg- 
ment lien  upon  his  property,  will  prevail.^^  The  acceptance  cannot 
relate  back  so  as  to  defeat  the  intervening  lien.^^ 

the  mortgagee's  agent  to  accept  a  delivery  ^  Nazro  ».  Ware,  38  Minn.  443,  38  N.  W. 

of  the  instrument.  H^p.  359. 

1  Patterson  v.  Ball,  19  Wis.  243.  ^  §§  540, 541 ;  Moody  v.  Dryden,  72  Iowa, 

2  Akerly  t;.  Vilas,  21  Wis.  88.    See  §  589.  46r,  34  N.  W.  Rep.  210. 

s  Crocker  v.  Lowenthal,  83  III.  579.  »  Bell  v.  Farmers'  Bank  of  Ky.  II  Bash, 

«  Shelden  v.  Erskine,  78  Mich.  627,  44  34. 

N.  W.  Rep.  146.  w  Woodbury  v.  Fisher,  20  Ind.  387,  83 

^  Truman   v.  McCoUnm,   20   Wis.  360;  Am.  Dec.  325. 

Renken  r.  Bellmer,  55  Cal.  466.  ^^  Goodsell  v,  Stinson,  7  Blackf.  437. 

«  See  Tisher  v.  Beckwith,  30  Wis.  55,  11 
Am.  Rep.  546. 
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When  a  mortgage  has  been  executed  and  tendered  in  compliance 
with  an  agreement  of  a  debtor  to  make  a  mortgage,  and  the  cred- 
itor refuses  to  accept  the  mortgage  as  a  compliance  with  the  agree- 
ment, and  directs  his  agent  to  procure  a  mortgage  that  will  meet 
the  terms  of  the  agreement,  the  creditor  cannot  afterwards  accept 
the  mortgage  without  the  debtor's  consent.^ 

It  is  sufficient  proof  of  the  delivery  of  a  mortgage  that  it  was 
filed  for  record  by  the  mortgagor,  and  was  afterwards  found  in  the 
mortgagee's  possession.^  The  subsequent  acceptance  of  it  ratifies 
the  act  and  gives  it  effect  from  the  time  it  was  filed  for  record.^ 

86.  A  mortgage  made  for  the  purpose  of  being  sold  is  not  a 
lien  in  the  mortgagee's  hands  as  against  subsequent  purchasers  or 
lien  creditors,  except  from  the  time  the  advances  are  actually  made 
upon  it,  either  by  the  mortgagee  or  his  assignee.  An  engagement 
on  the  part  of  the  mortgagee,  or  another,  to  advance  the  money  in 
the  future,  would  be  a  consideration  for  the  making  of  it  sufficient 
to  support  it  against  other  liens  from  the  time  of  its  delivery  and 
record.  An  assignee  with  notice  that  the  mortgage  was  originally 
given  without  consideration,  for  the  purpose  of  raising  money  by  a 
subsequent  sale,  is  put  upon  inquiry  as  to  whether  there  were  any 
liens  intervening  between  its  date  and  his  purchase.  The  fact  that 
the  mortgagor  negotiates  the  sale  of  the  mortgage  is  a  circumstance 
that  should  put  the  purchaser  upon  inquiry.^ 

Where  a  mortgage  is  made  for  the  purpose  of  raising  money  for 
the  mortgagor,  and  is  recorded  without  any  delivery  to  the  nominal 
mortgagee,  and,  before  it  is  assigned  and  delivered  to  one  who  sub- 
sequently buys  it,  another  person  acquires  a  lien  upon  the  mortgaged 
premises,  the  latter  has  priority.  The  mortgage  in  such  case  has 
life  and  validity  only  from  the  time  of  its  assignment  and  delivery 
to  the  assignee  for  value ;  and  it  can  have  no  retroactive  operation 
BO  as  to  prejudice  others  who  have  acquired  rights  in  the  mean  time. 
It  is  immaterial  in  this  respect  that  the  assignee,  before  taking  the 
assignment,  required  and  obtained  from  the  mortgagor  an  affidavit 
that  the  mortgagee  advanced  the  whole  sum  of  principal  secured 
by  the  mortgage  without  abatement,  and  that  there  was  no  offset 
or  defence  to  it.^ 

A  mortgage  made  to  a  person  who  is  entirely  ignorant  of  the 
transaction,  and  never  ratified  it  or  claimed  any  interest  in  it,  the 

1  Adams  v.  JobnsoD,  41  Miss.  258.  >  Garnall  v,  Dayal,  22  Ark.  136. 

s  HaskiU  v.  Seyier,  25  Ark.  152 ;  Caniall  «  Mullison's  Estate,  68  Pa.  St.  212. 

V.  Doval,  22  Ark.  136;   Sessions  v,  Sher-  *  Schafer  v.  Reilly,  50  N.  Y.  61. 
wood,  78  Mich.  234,  44  N.  W.  Rep.  263. 
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money  being  advanced  by  a  person  who  at  the  time  had  no  author- 
ity to  act  for  the  nominal  mortgagee,  is  fictitious  and  void  in  law, 
;and  equity  will  not  decree  a  foreclosure  of  it  though  the  person 
^ho  advanced  the  money  acted  in  good  faith.^ 

Where  a  corporation  executes  a  mortgage  to  secure  its  bonds 
issued  to  a  trustee,  to  be  delivered  by  him  to  its  creditors  in  pay- 
ment of  their  claims,  neither  the  bonds  nor  the  mortgage  have  any 
vitality  until  they  are  so  delivered ;  and  a  creditor  who  has  not  de- 
manded or  received  bonds  before  the  dissolution  of  the  corporation 
and  appointment  of  a  receiver  has  no  right  to  demand  them  on  the 
ground  that  his  debt  existed  when  the  mortgage  was  executed ;  nor 
has  he  a  lien  under  the  mortgage.^ 

87.  A  delivery  in  eeorow  is  aufBlcient,  and  the  fact  that  the 
depositary  was  at  the  time  an  agent  of  the  mortgagee,  or,  where  the 
mortgagee  is  a  corporation,  the  fact  that  he  was  then  a  director  of 
it,  does  not  prevent  his  holding  in  escrow.^ 

A  mortgage  and  note  placed  in  the  hands  of  a  third  person,  to 
l>e  delivered  to  the  mortgagee  upon  the  happening  of  a  certain 
•event,  and  delivered  by  hira  without  authority,  without  waiting  for 
rsuch  event,  are  invalid,  and  cannot  be  enforced  even  by  a  band  fide 
holder  for  value.*  There  is  in  such  case  no  delivery  of  the  note 
^and  mortgage,  and  they  have  never  had  a  legal  existence.  A  prom- 
issory note,  although  negotiable,  can  have  no  legal  inception  with- 
out a  delivery,  and  the  rules  of  commercial  paper  do  not  apply ; 
these  can  operate  only  after  the  paper  has  a  valid  existence.  As 
in  the  case  of  a  forged  note,  or  of  one  purloined  from  the  maker, 
d^he  inquiry  goes  back  of  all  considerations  of  negotiability,  and  the 
•effect  of  that,  to  the  existence  of  the  paper  as  a  legal  obligation. 
A  mortgage  without  consideration,  deposited  to  await  the  perform- 
ance of  conditions  which  would  make  a  consideration  for  it,  is  not 
made  operative  by  a  fraudulent  delivery  before  the  performance  of 
the  conditions,  and  without  the  mortgagor's  consent.     The  mort- 

1  Shirlej  v.  Burch,  16  Oreg.  S3, 18  Pac.  time  comes  into  being,  and  is  as  effectoal  as 

Rep.  351 ,  8  Am.  St.  Hep.  273.  if  the  mortgage  were  executed  at  the  same 

3  Hubbell  V.  Syracuse  Iron  Works,  14  time  with  the  delivery  of  the  bond.    The 
N.  Y.  Supp.  34.5.    As  was  said  in  Lord  v,  effect  is  the  same  if  the  bond  is  sold  to  pro- 
Fuel  (jfls  Co.  99  N.  Y.  647, 2  N.  E.  Rep.  909 :  Tide  means  to  pay  a  debt  existing  at  the 
*'  Where  a  bond  of  this  description,  baring  time  of  the  saie,  and  the  proceeds  are  paid 
no  previous  vitality,  is  delivered  to  a  cred*  to  the  creditor." 
itor  of  the  company  to  pay  or  secure  his        '  Andrews  v.  Thayer,  30  Wis.  228. 
debt,  the  delivery  of  the  bond  is  the  act       *  Chipman  v.  Tucker,  88  Wis.  48,  and 
by  which  his  debt  becomes  secured.    The  oases  cited,  20  Am.  R.  1. 
security  to  the  creditor  then  for  the  first 
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gage  in  sach  case  never  becomes  operative  at  all.     It  is  void  from 
the  beginning.^ 

88.  Acceptance  of  cestui  que  trust  presumed.  —  In  the  ex- 
ecution of  a  trust  deed  to  secnre  a  debt,  it  is  not  necessary  that  the 
cMtui  que  trust  should  sign  it,  or  in  any  way  assent  to  it  in  writing.^ 
The  deed  passes  the  legal  title  as  soon  as  it  is  executed  by  the 
grantor  and  trustee,  and  can  be  avoided  only  by  the  dissent,  express 
or  implied,  of  the  creditor. 

89.  The  date.  —  A  mortgage  is  not  invalid  although  it  is  not 
dated,  or  has  a  false  date,  or  an  impossible  one,  as,  for  instance, 
February  80th,  provided  the  real  day  of  its  date  or  delivery  can  be 
proved.  The  date,  being  no  part  of  the  substance  of  the  deed,  may 
be  contradicted.  The  true  date  or  time  of  execution  may  be  shown 
by  parol  evidence  in  contradiction  of  the  date  as  it  appears  by  the 
deed  or  by  record.^  It  is  said  that  there  is  a  presumption  that  a 
nxnrtgage  was  executed  and  delivered  on  the  day  of  its  date,  arising 
from  the  due  execution,  acknowledgment,  and  record  of  it.^  The 
date  of  the  acknowledgment,  together  with  other  circumstances 
appearing  upon  the  face  of  the  deed,  may  be  sufficient  to  rebut  this 
inference.^  If  tiiQ  date  of  the  mortgage  be  later  than  that  of  the 
acknowledgment,  it  may  be  shown  that  the  date  of  the  acknowledg- 
ment is  erroneous,  and  that  the  mortgage  was  not  acknowledged 
until  after  it  was  executed.^  The  date  may  be  implied  from  the 
date  of  the  note  secured.'' 

VI.  Filling  Blanhsy  Making  Alterations^  and  Reforming. 

90.  The  filling  of  blanks  after  execution.  —  A  blank  form  of 
mortgi^  signed  and  acknowledged,  and  afterwards  filled  up  in  the 
signer's  absence  by  another  person  without  written  authority,  so 
as  to  make  it  a  mortgage  on  land  owned  by  the  person  signing  the 
paper,  is  not  a  deed  in  writing  valid  to  pass  an  estate  in  land  under 
the  statute  of  frauds.^  The  ancient  doctrine  of  the  common  law, 
as  stated  in   Sheppard's   Touchstone,^  is,  that  ^^  every  deed  well 

1  PoweU  V.  Conant,  38  Mich.  896.    See  '  Parke  i\  Neeley,  90  Pa.  St.  52: 

Bnrson  v.  HantaDgtoo^Sl  Micb.  415,  4  Am.  "*  Lyon  w.  McIlToine,  24  Iowa,  9 ;  Savery 

Rep.  497  ;  Andrew*  v,  Thayer,  80  Wis.  228.  »•  Browning,  18  Iowa,  246 ;  Parke  i?.  Neeley, 

At  to  the  right  of  the  mortgagor  to  with-  ^  ^a-  St.  52. 

drair  a  deed  left  as  an  eeciow,  before  ac-  *  Parke  v.  Neeley,  90  Pa.  St.  52. 

oeptanoe  by  the  mortgagee,  see  McDonald  ••  Hoit  v.  RnsseU,  56  N.  H.  659. 

V.  Huff,  77  CaL  279,  16  Pac  Rep.  248.  '  Woolsey  ».  Jones,  84  Ala.  88, 4  So.  Rep. 

As  to  eTideooe  of  the  performance  of  the  190- 

ocmditions,  see  Madd  ».  Gh^een  (Ky.),  12  S.  *  Ayrcs  r.  Probasco,  U  Eans.  175,  and 

W.  Rep.  139.  cases  cited. 

^  Skipwhh  V.  CnnnSngham,  8  Leigh,  271,  *  Page  54. 
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made  mast  be  written ;  i.  e.  the  agreement  must  be  all  written  be- 
fore the  sealing  and  delivery  of  it ;  for  if  a  man  seal  and  deliver  an 
empty  piece  of  paper  or  parchment,  albeit  he  do  therewithal  give 
commandment  that  an  obligation  or  other  matter  shall  be  written 
in  it,  and  this  be  done  accordingly,  yet  this  is  no  good  deed/'    This 

remains  the  law  in  England,^  and  is  generally  supported  by  the  au- 
thorities in  this  country.^ 

1  Hibblewhite  v.  M'Morine,  6  M.  &  W.  Ohio:  Ayres  v.  Harness,  1  Ohio,  368,  13 

200;  Davidson  v.  Cooper,  11  M.  &  W.  778,  Am.  Dec.  629. 

793.  These  cases  distinctly  overrule  Texira  Oregon :  Shirley  v.  Barch,  16  Oreg.  83, 

V.  Evans,  cited  and  stated  by  Wilson,  J.,  in  18  Pac.  Rep.  351,  8  Am.  St  Rep.  273. 

Master  v.  Miller,  1  Anstr.  225,  as  follows :  Tennessee :  Gilbert  v.  Anthony,  1  Yerg. 

Evans  wanted  to  borrow  £400,  or  so  much  69,  24  Am.  Dec  439 ;  Mosby  r.  Arkansas,  4 

of  it  as  his  credit  should  be  able  to  rai^e ;  Sneed,  324. 

for  this  purpose  he  executed  a  bond,  with  Virginia :  Preston  v,  Hull,  23  Gratt.  600, 

blanks  for  the  name  and  sum,  and  sent  an  14  Am.  Rep.  153. 

agent  to  raise  money  on  the  bond ;  Tex-  But  the  authority  of  Texira  v.  Evans  has 

ira  lent  £200  on  it,  and  the  agent  accord-  been  adopted  by  some  authorities  in  this 

ingly  filled   up  the  blanks  with  that  sum  country:    Ex  parte  Kerwin,  8  Cow.  118; 

and  Texira's  name,  and  delivered  the  bond  Cbauncey  v.  Arnold,  24  N.  Y.  330,  where 

to  him.  On  non  est  factum  Lord  Mansfield  the  earlier  cases  in  Hev  York  are  cited ; 

held  it  a  good  deed.  and  although  the   doctrine  of   Texira  v. 

3  The  doctrine  that  written  authority  is  Evans  is  spoken  of  by  Mr.  Justice  Smith  as 

requisite  for  the  filling  up  of  material  blanks  the  settled  doctrine  in  that  State,  yet  Mr. 

in  a  deed  after  execution  is  declared  in :  —  Justice  Denio   speaks  with    apparent  ap- 

Arkansas :  Cross  v.  State  Bank,  5  Ark.  proval  of  the  English  cases  overruling  the 

525.  "  looser  doctrine  "  of  that  case.    In  the  case 

California :  Upton  t;.  Archer,  41  Cal.  85,  before  the  court,  the  question  whether  the 

10  Am.  Rep.  266.  mortgagee's  name  could  be  filled  in  by  one 

Georgia:  Ingram  v.  Little,  14  Ga.  173,  acting  for  the  mortgagor  under  parol  au- 

58  Am.  Dec.  549.  thority  was  left  undecided,  for  in  that  case 

Illinois :  People  v.  Organ,  27  111.  27,  79  the  name  of  the  lender  was  not  filled  in  at 

Am.  Dec.  391 ;  Chase  v.  Palmer,  29  111.  306 ;  all ;  and  it  was  hefd  that  the  mortgage  was 

Whitaker  v.  Miller,  88  111.  381 ;  Wilson  v.  ineffectual  as  security  in  the  hands  of  one 

South  Park  Commissioners,  70  111.  46  ;  Mc-  who  had  advanced  money  upon  it  in  that 

Nab  r.  Young,  81  111.  11.  condition.    See,  also,  Campbell  v.  Smith,  8 

Indiana:  Richmond  Manuf.  Co.  v,  Davis,  Hun,  6,  71  N.  Y.  26,  27  Am.  Rep.  5. 

7  Blackf.  412.  The  authority  of  Texira  v,  Evans  has 

Kansas  :  Ay  res  v,  Probasco,  14  Kans.  175.  also  been  followed  in  South  Carolina :  Dun- 

Kentucky  :  Cummins  v,  Cassily,    5  B.  can  v,  Hodges,  4  McCord,239,  17  Am.  Dec. 

Mon.  74.  734 ;  Gourdin  v.  Commander,  6  Rich.  497. 

Kaine:  South  Berwick  v.  Huntress,  53  It  was  followed  in  the  earlier  cases  in 

Me.  89,97  Am.  Dec  535.  Pennsylvania:  Wiley  v.  Moor,  17  Serg.  & 

Maryland:  Byen  v,  McClanahan,  6  Gill  R.  438,  17  Am.  Dec.  696 ;  but  in  Wallace 

&  J.  250.  i;.  Hamistad,  15  Pa.  St.  462,  53  Am.  Dec. 

Massachusetts :  Bums  r.  Lynde,  6  Allen,  603,  Chief  Justice  Gibson  said  that  Texira 

305.  V,  Evans  could  only  be  sustained  on  the 

Michigan:  Stebbins  v.  Watson,  71  Mich,  ground  that  the  obligor  had  estopped  him- 

467,  39  N.  W.  Rep.  721.  self  by  an  act  in  pad;  which  is  in  effect 

Mississippi  :    Williams   v.    Crutcher,    5  to  wholly  discard  the  doctrine  of  the  case. 

How.  71,  35  Am.  Dec.  422.  There  is  a  dictum  by  Mr.  Justice  Nelson, 

Horth  Carolina :  Graham  v.  Holt,  3  Ired.  of  the  Supreme  Court  of  the  United  States, 

L.  300,  40  Am.  Dec.  408.  followed  by  Wagner,  J.,  m  Missouri,  that  a 
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^  The  filling  of  the  blanks,"  said  Mr.  Justice  Chapman  in  a  case 
in  which  this  rule  of  the  common  law  was  asserted  by  the  Supreme 
Coart  of  Massachusetts,^  '*  created  the  substantial  parts  of  the  instru- 
ment itself ;  as  much  so  as  the  signing  and  sealing.  If  such  an  act 
can  be  done  under  a  parol  agreement,  in  the  absence  of  the  grantor, 
its  effect  must  be  to  oyerthrow  the  doctrine  that  an  authority  to 
make  a  deed  must  be  given  by  deed.  We  do  not  think  such  a 
change  of  the  ancient  common  law  has  been  made  in  this  common- 
wealth, or  that  the  policy  of  our  legislation  favors  it,  or  that  sound 
policy  would  dictate  such  a  change.  Our  statutes,  which  provide 
for  the  conveyance  of  real  estate  oy  deed  acknowledged  and  re- 
corded, and  for  the  acknowledgment  and  recording  of  powers  of 
attorney  for  making  deeds,  are  evidently  based  on  the  ancient  doc- 
trines of  the  common  law  respecting  the  execution  of  deeds ;  and  a 
valuable  and  important  purpose  which  these  doctrines  still  serve  is, 
to  guard  against  mistakes  which  are  likely  to  arise  out  of  verbal 
arrangements,  from  misunderstanding  and  defect  of  memory,  even 
where  there  is  no  fraud.  ...  If  this  method  of  executing  deeds  is 
sanctioned,  it  will  follow  that,  though  the  defendant  has  a  regularly 
executed  deed,  yet  it  remains  to  be  settled  by  parol  evidence  whether 
he  ought  to  have  been  the  grantee,  what  land  should  have  been  de- 
scribed, whether  the  deed  should  have  been  absolute  or  conditional, 
and,  if  conditional,  what  the  terms  of  the  condition  should  have 
been.  To  leave  titles  to  real  estate  subject  to  such  disputes  would 
subject  them  to  great  and  needless  insecurity." 

A  mortgage  will  not  be  declared  void  because  it  contained  no  de- 
scription of  the  property  when  it  was  created,  unless  it  be  shown 
by  a  preponderance  of  the  evidence  that  such  was  the  fact.  If  the 
instrument  appears  upon  its  face  to  have  been  regularly  executed, 
there  is  a  presumption  that  it  has  not  been  altered  since  its  exe- 
cution ;  and  if  the  evidence  is  conflicting  and  evenly  balanced  as 
regards  such  alteration,  the  instrument  will  not  be  held  void.^ 

person  competent  to  convej  real  estate  maj  where  it  was  held  that  the  name  of  the 

sign  a  deed  in  blank  and  authorize  an  agent  mortgagee  might  be  filled  in  hy  an  agent 

to  fill  it  up ;  bat  it  was  held  in  both  cases  after  the  execution  of  the  mortgage,  the 

that  a  married  woman  could  not  make  such  ground  was  taken  that  the  fact  of  the  de- 

a  conveyance  of  her  separate  estate,  bar-  livery  of  the  paper  to  the  agent  sufiiciently 

ing  no  authority  to  delegate  such  powers,  showed  the  intention  that  he  should  supply 

Drury  v.  Foster,  2  Wall.  24 ;  McQuie  v.  the  name  of  the  person  who  might  take  the 

Peay,  58  Mo.  56.  mortgage. 

It  18  followed,  also,  in  Wiaoonain:  Van  ^  Burns  t^.Lynde,  6  Alien,  305. 

Etta'  V.  Evanson,  28  Wis.  38,  9  Am.  Rep.  *  Des  Moines    Nat.  Bank    v.  Harding 

486;  Vliet  v.  Camp,  13  Wis.  198;  Nelson  (Iowa),  53  N.  W.  Rep.  99 ;  Harding  i;.  Bank, 

r.  McDonald,  80  Wis.  605,  50  N.  W.  Rep.  81  Iowa,  499,  46  N.  W.  Rep.  1071. 

893.    In  Van  Etta  v.  Evanson,  28  Wis.  33,  69 


§  91.]  FORM  AND  BEQUISITES  OF  A   MORTGAGE. 

91.  Written  authority  is  essential  for  filling  any  blank  which 
materially  afiects  the  meaning  and  operation  of  a  deed.  If  anj 
such  blank  be  filled  after  execution  by  another  person  having  only 
verbal  authority,  unless  the  instrument  be  redelivered  and  acknow- 
ledged anew,  it  is  void.  Such  authority  to  another  to  fill  up  an 
instrument  or  any  material  part  of  it  after  its  execution  is  sufficient 
in  case  of  a  simple  contract,  but  not  for  filling  up  a  sealed  instru- 
ment. The  stream  can  never  rise  higher  than  its  source.  Authority 
to  make  an  instrument  nnder  seal,  or  to  affix  a  seal  to  it,  must  be 
given  by  an  instrument  of  equal  authority.^  The  name  of  the 
grantee  or  mortgagee  cannot  be  properly  filled  in  after  execution 
of  the  instrument.  Such  name  may,  however,  be  filled  in  by  the 
officer  taking  the  acknowledgment  of  the  deed,  before  the  delivery 
of  it  to  the  grantee.2 

Where  the  mortgagor,  after  the  execution  of  the  deed  by  his  wife, 
without  her  knowledge  inserts  the  description  of  additional  prop- 
erty, the  mortgage  is  a  valid  lien  upon  the  property  originally  cov- 
ered by  it ;  and  though  it  would  ordinarily  be  valid  as  to  the  addi- 
tional property  against  the  husband,  it  is  not  so  when  the  additional 
property  is  a  homestead,  for  the  conveyance  of  which  it  is  necessary 
that  the  husband  and  wife  should  join.^ 

But  in  a  few  States  it  is  held  that  authority  to  fill  material 
blanks  may  be  given  by  parol ;  and  it  is  even  held  that  if  the  agent 
exceeds  his  instructions  in  filling  the  blanks,  and  negotiates  the  in- 
strument with  innocent  third  persons,  the  principal  will  be  bound 
by  the  acts  of  his  agent,  although  unauthorized.^ 

1  Upton  V.  Archer,  41  Cal.  85,  10  Am.  also  ?    We  shall  be  carried  on  step  by  step, 

Rep.  266.  if  we  mean  to  be  consistent,  until  we  hare 

In  a  case  recently  before  the  Court  of  destroyed  all  the  well-settled  distinctions 

Appeals  in  Virginia  (Preston  v,  Hull,  23  between  sealed  and  unsealed  instruments." 
Gratt.  600,  14  Am.  Bep.  153),  where  the        ^  McNab  v.  Young,  81  111.  11. 
filling  in  of  the  name  of  an  obligee  in  a        '  Van  Horn  v.  Bell,  11  Iowa,  465, 79  Am. 

bond,  after  the  execution  of  it,  was  held  to  Dec.  506.    See  White  t;.  Owen,  30  Gratt. 

render  it  inyalitl,  the  doctrine  of  the  text  43;  Jenkins  v.  Simmons,  37  Eans.  496, 15 

was  fully  declared.    Upon  the  point  under  Pac.  Bep.  522. 

consideration  Mr.  Justice  Staples  said :  "  If  *  Nelson  v,  McDonald,  80  Wis.  605,  50  N. 
the  name  of  the  obligee  may  be  inserted,  W.  Bep.  893.  In  this  case  a  wife  signed  a 
why  may  not  the  sum  also  ?  and  if  these  n'  te  with  her  husband,  and  signed  a  more- 
may  be  supplied,  why  not  the  more  formal  gage  securing  it,  the  description  of  the  prop- 
parts  of  the  deed  f  If  we  once  depart  from  erty  being  blank.  The  purchaser  advanced 
the  rule,  how  is  the  line  to  be  drawn  con-  the  money  thereon,  and  had  no  notice  of  the 
sistently  with  the  preservation  of  any  rule  fraud  on  the  wife.  It  was  he^d  that  the- 
at  all  ?  If  we  say  that  the  name  or  sum  wife  waa  bound  by  the  acts  of  her  husband, 
may  be  inserted  by  the  agent,  will  it  not  Johnston  Harvester  Co.  v.McLean,  57HViB. 
lead  us  inevitably  to  the  doctrine  that  the  258,  15  N.  W.  Bep.  177,  followed, 
entire  deed  may  be  executed  by  the  agent 

70 


FILLING  BLANKS,  MAKING  ALTEBATI0N8,  AND  REFOBMING.      [§§  92-94. 

&SL  The  mortgagor  may  be  estopped  from  taking  advantage 
of  the  irregular  execution,  through  the  filling  of  blanks  by  some 
one  not  anthorized  in  writing,  by  bis  acts  in  relation  to  the  transac- 
tion. But  the  mere  fact  that  he  has  enjoyed  the  benefit  of  the 
money  obtained  upon  it,  or  a  portion  of  the  money,  is  not  by  itself 
a  sufficient  ground  upon  which  to  found  an  equitable  estoppel. 
Thus  where  a  deed  was  so  filled  up  and  delivered  to  the  grantee, 
who  was  ignorant  of  any  irregularity  in  the  execution  of  it,  and 
the  grantors,  being  fully  adyised  of  the  delivery  of  the  deed,  per- 
mitted the  grantee  to  enter  into  possession  and  make  improvements, 
and  became  his  tenants  and  paid  him  rent,  they  were  not  allowed 
to  claim  that  the  deed  was  void  by  reason  of  such  irregularity.^ 
Objection  that  a  deed  was  executed  in  blank,  and  the  name  of  the 
grantee  inserted  after  delivery,  can  only  be  taken  by  the  grantor, 
or  by  some  one  claiming  through  him,  or  in  his  right.^ 

93.  A  mortgagee  invoking  the  aid  of  estoppel  must  show  that 
he  has  been  vigilant  and  careful  in  the  protection  of  his  own  rights 
and  interests.  No  protection  will  be  given  him  against  his  own 
negligence  and  folly .^  To  avail  himself  of  the  acts  or  admissions 
of  the  mortgagor,  he  must  have  been  ignorant  of  the  irregularity  in 
the  execution  of  the  mortgage,  and  must  have  taken  it  with  good 
reason  to  suppose  it  was  properly  executed. 

Moreover,  the  subsequent  acts  of  the  mortgagor  are  no  admission 
or  ratification  of  the  giving  of  the  mortgage,  unless  the  facts  of  the 
transaction^  be  known  to  him.^  He  cannot  ratify  a  thing  that  he 
does  not  know  the  existence  of,  and  cannot  be  estopped  by  acts  he 
never  performed. 

94.  A  material  alteration  of  a  mortgage  made  without  the 
consent  of  the  mortgagor  by  the  holder  of  it,  or  by  any  one  after 

1  Knaggs  V,  Mastin,  9  Kans.  532.  the  mortgage  so  executed  was  offered  to  him 

*  McKab  0.  Young,  81  111.  11.  he  should  have  said:  "I  know  that  mort- 

*  Ayres  v.  Frobasco,  14  Kans.  175, 190,  gage  is  void  as  a  mortgage  of  Mrs.  Ajres; 
197.  Mr.  Jnstice  Valentine  said :  "  Where  I  will,  therefore,  not  receive  it.  Yon  must 
a  person  negligentlj  or  knowingly  pnts  it  furnish  me  a  better  mortgage  if  yon  want 
within  the  power  of  some  other  person  to  the  money.'* 

swindle  and  defraud  him,  and  he  ia  thereby  *  In  the  same  case,  in  illustration  of  this 

swindled  and  defrauded,  he  ia  generally  point,  the  same  jnstice  said :  "  There  is  no 

allowed  to  snffer  the  consequences  of  his  evidence  showing  that  Mrs.  Ayres  ever  be- 

own  negligence  and  folly.*'    In  the  case  be-  forehand  anthorized  said  mortgage  to  be 

fore  the  court,  the  mortgagee,  through  his  filled  up  as  it  was  in  fact  filled  up,  or  ever 

agent,  knew  that  the  mortgage  was  exe-  afterward  knew  that  the  same  was  so  filled 

coted  in  blank  and  afterwards  filled  up  in  np,  or  ever  knew  that  it  was  delivered  to 

the  absence  of  the  wife,  whose  land  it  was  Probasco  as  the  mortgagee,  or  ever  per- 

intended  to  mortgage,  inasmuch  aa  the  deed  formed  an  act  which  could  be  construed  into 

was  filled  np  in  the  agent's  presence.    When  a  ratification  of  the  instrument." 
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delivery,  and  while  in  the  possession  or  custody  of  the  rightful 
owner  of  it,  has  the  effect  of  destroying  and  annulling  the  instru- 
ment as  between  the  parties  to  it.^  An  alteration  by  a  mere  stran- 
ger without  the  knowledge  or  consent  of  the  holder,  and  while  it  is 
out  of  his  custody,  does  not  have  this  effect.^  A  material  alterar 
tion  of  a  promissory  note  secured  by  a  mortgage  cftncels  the  debt 
and  discbarges  the  mortgage.  The  note  is  not  merely  vitiated,  but 
the  debt  is  discharged,  and  with  the  discharge  of  the  debt  goes  a 
discharge  of  the  mortgage.^  This  principle  was  applied  to  making 
void  a  mortgage  altered  under  the  following  circumstances :  A  mar- 
ried woman,  being  the  owner  of  a  house  and  lot,  known  as  lot  H, 
executed  a  mortgage  to  secure  her  husband's  debt,  in  consideration 
of  the  extension  of  the  time  of  payment.  The  mortgage,  however, 
did  n6t  describe  her  property,  but  described  a  lot  known  as  lot  26. 
After  the  delivery  of  the  deed  the  error  was  discovered,  and  the 
mortgagee's  attorney  took  the  mortgage  to  the  husband  and  his 
attorney  for  correction.  The  words,  "  being  the  same  property  con- 
veyed to  the  party  of  the  first  part,"  etc.,  describing  the  deed  to 
the  mortgagor  of  lot  H,  were  added  to  the  description  contained  in 
the  mortgage,  by  the  husband's  attorney,  in  the  presence  of  the 
attorney  of  the  mortgagee,  without  consulting  the  wife  in  regard  to 
the  alteration,  and  she  bad  no  knowledge  of  the  change  until  suit 
was  brought  to  reform  and  foreclose  the  mortgage.  It  was  held 
that  the  suit  could  not  be  maintained  for  either  purpose.^ 

But  the  former  rule,  rendering  void  an  instrument  altered  while 
in  the  custody  of  the  rightful  holder,  has  in  many  courts  given 
place  to  the  more  equitable  rule  that  the  instrument  is  not  rendered 
void  if  the  alteration  was  made  by  mistake,  or  without  any  fraudu- 
lent intent.  Thus  an  alteration  of  the  description  in  a  mortgage 
by  the  husband  of  the  mortgagor,  with  the  mortgagee's  consent,  in 
good  faith,  in  an  honest  effort  to  correct  a  mistake,  and  to  make  it 
conform  to  the  intention  of  the  parties  at  the  time  of  its  execution, 

^  Pigot's  Case,  1 1  Coke,  26  b ;  Marcy  v.  ^  Marcy  v.  Danlap,  5  Lans.  365,  per  John- 

Dunlap,  5  Lans.  365 ;  Waring  t;.  Smyth,  2  son,  J.,  and  cases  cited. 

Barh.  Ch.  119,  47  Am.  Dec.  299;  Meyer  t;.  «  Walton  Plow  Co.  v,  Campbell  (Neb.), 

Huneke,  55  N.  Y.  412 ;  Russell  v.  Reed,  36  52  N.  W.  Rep.  883 ;  Newell  o.  Mayberry,  3 

Minn.  376,  31  N.  W.  Rep.  452.    Such  is  the  Leigh,  250;  Martendale  v,  Follet.  1  N.  H. 

effect  of  an  alteration  by  a  mortgagee  after  95 ;  Smith  v.  Mace,  44  N.  H.  553 ;  Bigelow 

deliTery  of  the  mortgage,  by  inserting  a  v.  Stilphen,  35  Vt.  521 ;  Whitmer  v.  Frye, 

clause  to  the  effect  that  scire  /acicu  may  10  Mo.  349;  Warder  v,  Willy ard,  46  Minn, 

issue  in  case  of  twenty  days'  default  in  531,49  N.  W.  Rep.  300,  24  Am.  St.  Rep. 

payment.    Mclntyre  v,  Velte  (Pa.),  25  Atl.  250. 

Rep.  739.  ^  Marcy  v.  Dunlap,  5  Lans.  365. 
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does  not  render  the  mortgage  void,  but  it  is  operative  as  to  tbe  land 
actually  described  in  the  original  deed.^ 

Where  an  alteration  or  erasure  is  apparent  upon  the  face  of  the 
instrament,  the  presumption  of  law  is  that  it  was  made  prior  to  its 
execution,  and  the  burden  is  upon  the  maker  to  show  that  it  was 
altered  after  delivery.  The  question  when  an  alteration  was  made, 
by  -whom  it  was  made,  and  with  what  intent,  is  one  of  fact,  to  be  sub- 
mitted to  the  jury  upon  the  whole  evidence,  intrinsic  and  extrinsic.^ 
If  the  CTidence  in  regard  to  the  fact  of  an  alteration  is  conflicting 
and  evenly  balanced,  the  presumption  that  the  mortgage  had  not 
been  altered  must  prevail.^ 

95.  An  alteration  of  an  instrument  which  does  not  oh€uige 
its  leiral  effect  does  not  in  law  amount  to  an  alteration,  and  of 
course  does  not  invalidate  it  either  at  law  or  in  equity.^  An  altera- 
tion which  does  change  the  legal  effect  of  the  deed  may  at  any 
time  be  made  by  consent  of  both  parties  to  it ;  thus  it  has  been 
held  that  authority  given  in  a  mortgage  to  the  recorder  to  insert  a 
portion  of  the  description  omitted,  when  it  could  be  obtained,  is 
equivalent  to  a  power  of  attorney  to  make  such*  addition,  and  that 
a  subsequent  incumbrancer  could  not  object  to  the  exercise  of  this 
power.^  It  would  seem,  nevertheless,  that  the  description  given  in 
the  mortgage  to  warrant  such  a  filling  up  must  be  suflicient  to  indi- 

1  Harding  v.  Dra  Moines  Nat  Bank,  81  execution.     On  the  other  hand,  if  the  inter- 
Iowa,  499,  46  N.  W.  Rep.  1071.  lineation  appears  in  t)ie  same  handwriting 

^  Wilson  V.  Hayes,  40  Minn.  531,  42  N.  with  the  original  instrument,  and  bears  no 

W.  Rep.  467,  12  Am.  St.  Rep.  754;  Rod-  evidence  on  its  face  of  having  been  made 

rignez  V.  Haynes,  76  Tex.  225, 13  S.  W.  Rep.  subsequent  to  the  execution  of  the  instru- 

296.  roent,  and  especially  if  it  only  makes  clear 

'  Foote  V,  Hambrick  (Miss.),  11  So.  Rep.  what  was  the  evident  intention  of  the  par- 

567;  Vogel  v.  Ripper,  34  111.  100;  State  ties,  the  law  wiU  presume  that  it  was  made 

Savings  Bank  v.  Shaffer,  9  Neb.  1, 1  N.  W.  in  good  faith,  and  before  execution." 

Rep.  980.  '  Harshey  v.  Blackmarr,  20  Iowa,  161, 89 

*  Goodenow  v.  Curtis,  33  Mich.  505.    As  Am.  Dec.  520.    The  description  was  as  fol- 

to  burden  of  proof  to  show  whether  an  inter-  lows :  — 

lineation  was  made  before  or  after  execn-  '*  We,  J.  L.  Blackmarr  and  Belinda  (his 

tion,  see  Cox  v.  Palmer,  1   McCrary,  341,  wife),  sell  and  convey  nnto  John  Harshey, 

where  McCrary,  J.,  said :  "  If  the  interline-  etc.,  the  following  described  premises,  in 

ation  is  in  itself  suspicious,  as,  if  it  appears  Marshall  County,  Iowa,  to  wit :  eighty  acres 

to  be  contraiy  to  the  probable  meaning  of  of  land,  bought  of  Rev.  James  M.  Holland, 

the  instmment  as  it  stood  before  the  inser-  lying  ten  miles  southward  from  Marshall- 

tion  of  the  interlined  words;  or  if  it  is  in  a  town,  in  Marshall  County,  Iowa;  and  so 

handwriting  different  from  the  body  of  the  soon  as  the  numbers  of  the  above  land  are 

instrnroent,  or  it  appears  to  have  been  writ-  obtained,  we  agree  that  they  shall  be  in> 

ten  with  different  ink, — in  all  such  cases,  serted  in  this  deed,  as  our  own  voluntary 

if  tbe  conrt  considers  the  interlineation  sns-  act,  and  the  recorder  of  Marshall  County  is 

pidous  on  its  face,  the  presumption  will  be  instructed  to  do  the  same  for  us." 
that  it  was  an  unauthorized  alteration  after 
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cate  tbe  property  with  such  certainty  that  the  lien  upon  it  would 
exist  without  further  description. 

A  mortgage  is  not  rendered  inyalid  by  the  grantee's  fraudulently 
adding  the  name  of  the  mortgagor's  wife  in  release  of  dower.^  It 
is  valid  as  against  the  husband  without  the  wife's  signature.  Tbe 
title  to  the  property  passes  and  Tests  in  the  grantee  by  the  execu- 
tion of  the  deed,  and  the  subsequent  alteration  or  destruction  of  the 
instrument  does  not  affect  this  title. 

96.  The  terms  of  a  mortgage  ocuinot  be  varied  by  any  verbal 
agreement  or  understanding  of  the  parties  anterior  to  the  execution 
of  it.  It  cannot  rest  partly  in  writing  and  partly  in  parol.  Ko 
evidence  of  the  acts  or  conversation  of  the  parties  prior  to  the  exe- 
cution of  the  mortgage,  or  at  the  time  of  it,  can  be  admitted  to 
contradict  or  vary  the  instrument.^  The  fact  that  a  mortgagor, 
before  the  signing  of  the  mortgage,  objected  to  the  terms  of  it,  and 
desired  to  reserve  a  certain  portion  of  the  property  included  in  it» 
cannot  be  received  to  vary  the  effect  of  it.^  Even  an  agreement  of 
the  parties,  at  the  time  of  the  execution  of  the  mortgage,  that  it 
should  not  be  a  lien  upon  certain  portions  of  the  property  included 
in  it,  would  have  no  effect  against  the  terms  of  it. 

The'  terms  of  the  mortgage  may,  however,  be  varied  by  a  writ- 
ten agreement  executed  at  the  time  of  the  mortgage.  Such  an 
agreement  then  becomes  in  fact  a  part  of  the  mortgage,  and  tbe 
two  instruments  must  be  construed  together.^ 

07.  Beforming  the  mortgage.  —  Whenever  there  has  been  a 
material  omission  or  mistake  in  the  deed,  so  that  it  fails  to  express 
what  the  parties  intended,  a  court  of  equity  may,  as  between  the 
parties,  reform  and  correct  it  in  accordance  with  the  transaction 
as  it  was  actually  agreed  upon.^  Thus,  for  instance,  when  part  of 
the  lands  agreed  to  be  mortgaged  were  omitted  in  the  mortgage 
deed,  it  may  be  so  reformed  as  to  include  them.^  And  so,  on 
the  other  hand,  if  by  mistake  it  include  land  not  belonging  to  the 
grantor,^  or  other  land  of  his  not  intended  to  be  included,  the 
description  may  be  reformed.  A  material  mistake  in  any  part  of 
the  deed,  as  for  instance  the  description  of  the  land,^  in  the  con- 

1  Kendall  v.  Kendall,  IS  AUen,  92.  Am.  Rep.  481 ;  McMillan  v.  N.  T.  Water 

^.Qaartermoua    v.    Kenned j,    29  Ark.    Proof  Paper  Co.  29  N.  J.  Eq.  610 ;  Lear  v. 

544.  Prather,  89  Kj.  501,  12  S.  W.  Rep.  946. 

*  Pattermn  v,  Taylor,  15  Fla.  336.  See,  also,  §  1464. 

«  Pitzer  V.  Bums,  7  W.  Ya.  63.  «  Blodgett  v.  Hobart,  18  Vt.  414;  Hunt 

*  Bright  V,  Backman,  39  Fed.  Rep.  243 ;    v.  Hunt,  38  Mich.  161 ;  Keiater  v,  Myers, 
Anderson  v,  Baagbman,  7   Mich.  69,  74    115  Ind.  312,  17  N.  £.  Rep.  161. 

Am.  Dec.  699;  Loomis  o.  Hudson,  18  Iowa,        ^  Rubling  u,  Hackett,  1  Nev.  j)60. 

416 ;  Mendenhall  v.  Steckel,  47  Md.  453,  28       >  Snell  v.  Sneli,  123  lU.  403, 14  N.  £.  Rep. 
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dition,^  or  in  the  estate  conveyed,  the  word  suecessars  having  been 
nsed  intead  of  heirs^  may  be  reformed.^  But  the  court  will  not 
correct  a  mere  error  of  statement  as  to  the  origin  of  the  mortgagor's 
title,  when  the  deed  is  effectual  as  it  stands.^ 

A  mortgage  may  be  reformed  by  inserting  the  name  of  the  mort- 
gagee when  this  has  been  omitted  by  mistake,  and  it  appears  upon 
the  face  of  the  mortgage  that  the  consideration  moved  from  the 
complainant,  that  it  was  given  to  secure  a  debt  due  to  him,  and 
that  the  omission  of  the  name  was  a  mere  oversight.^ 

When  a  mistake  is  clearly  shown,  a  claim  by  the  adverse  party 
of  misapprehension  on  his  part  will  not  be  regarded.^  But  the  fact 
of  mistake  must  be  shown  beyond  a  reasonable  doubt  ;^  as  also 
what  the  parties  really  intended.^  ''  The  proof  of  mistake  must  be 
clear  and  certain  before  an  instrument  can  be  reformed;  as  the 
object  of  the  reformation  of  an  instrument  is  to  make  it  express 
what  the  minds  of  the  parties  to  it  had  met  upon,  and  what  they 
intended  to  express,  and  supposed  they  hf^d  expressed,  in  the  writ- 
ing. Unless  this  meeting  of  minds,  and  mistake  in  expressing  it, 
is  made  quite  clear  and  certain  by  evidence,  the  court,  should  it 
undertake  to  reform,  might,  under  color  of  reformation,  make  a 
contract  for  the  parties  which  both  never  assented  to,  or  intended 
to  make."  ^  The  mistake,  to  be  the  subject  of  reformation,  must 
be  not  merely  the  oversight  of  one  of  the  parties,  but  such  that  the 
deed  fails  to  express  what  was  intended  and  agreed  upon  by  both 
parties.^  The  court  will  not  reform  a  deed  so  as  to  add  to  it  a  new 
condition  not  contemplated  by  one  of  the  parties  in  the  execution 
of  it ;  ^  it  will  not  make  it  include  what  was  intended  by  one  party, 
unless  it  appear  that  the  other  party  at  the  time  had  the  same  in- 
tention ;  Or  unless  the  other  party  fraudulently  induced  him  to 
believe  the  mortgage  contained  what  he  asks  to  have  it  made  to  in- 
clude ;  as  where  the  mortgagor  by  false  and  fraudulent  representa- 
tions induced  the  mortgagee  to  believe,  when  he  loaned  the  money 
and  accepted  the  mortgage,  that  it  covered  more  and  other  land 

684 ;  Tlchenor  v,  Tankey,  89  Ey.  508, 12  S.  *  Hervey  v.  Savery,  48  Iowa,  313 ;  Bod- 

W.  Rep.  947.  well  v,  Heaton,  40  Kans.  36, 1 8  Fac.  Rep.  901 . 

1  Wooden  v.  Haviland,  18   Conn.  101 ;  ?  Tnrner  v.  Hart,  I  Fed.  Rep.  295. 
Manau  v.  Starr,  72  Iowa,  677,  34  N.  W.  ^  p^r  Johnson,  J.,  In  Marcy  t^.  Dnnlap, 
Rep.  784.  5  Lans.  365,  370.     And  see  Alexander  v, 

2  McMillan  r.  N.  T.  Water  Proof  Paper  Caldwell,  55  Ala.  517. 

Co.  29  N.  J.  Eq.  610;  Fish  r.  N.  Y.  Water  •  Barker  o,  Harlan,  3  Lea,  505. 

Proof  Paper  Co.  29  N.  J.  Eq.  16.  w  Hart  v.  Hart,  23  Iowa.  599,  where  the 

>  Hathaway  v.  Junean,  15  Wis.  262.  court  refused  to  reform  a  mortgage  for  sup- 

*  Parlin  v.  Stone,  1  McCrary,  443.  port,  so  as  to  require  the  mortgagee  to  liYe 

*  Wooden  v.  Haviland,  18  Conn.  101.  at  a  particular  place. 
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and  buildings  than  it  did,  the  mortgage  was  reformed,  and  enforced 
against  the  lands  fraudulently  omitted.^ 

In  case  part  of  the  mortgage  contract  is  contained  in  a  will  exe- 
cuted by  the  mortgagee  at  the  same  time  with  the  mortgage,  the 
mortgagor  need  not  seek  for  a  reformation  of  the  mortgage  for  the 
purpose  of  incorporating  in  the  mortgage  such  part  of  the  contract. 
Thus,  where  the  mortgagor  testified  that  the  debt  was  to  be  paid 
in  ten  years  after  the  mortgagee's  death  by  annual  instalments, 
and  this  was  confirmed  by  the  mortgagee's  will  executed  at  the 
same  time,  it  was  held  that  such  will  and  mortgage  would  be  con- 
strued together  as  one  contract,  and  the  testator  could  not,  by  a 
later  will,  deprive  the  mortgagor  of  his  right  of  redemption  by  an- 
nual payments  within  the  time  named.^ 

The  right  to  haye  a  deed  reformed  may  be  lost  by  laches.' 

98.  Who  may  obtain  reformation.  —  A  mortgagee  who  has 
sold  the  note  and  mortgage,  and  afterwards  bought  them  back  again, 
has  the  same  right  to  haye  a  mistake  corrected  as  he  had  before  he 
made  the  transfer,  if  he  indorsed  the  note  at  the  time  of  the  sale.^ 
He  may  have  the  mistake  corrected  upon  its  discovery  for  the  first 
time  after  he  has  purchased  the  land  under  a  foreclosure  sale,  and 
taken  possession  as  purchaser.^  But  the  court  will  not  reform  a  de^ 
scription  in  a  mortgage  deed  at  the  suit  of  another  who  has  become 
purchaser  at  a  sale  by  the  mortgagee.^  If,  however,  a  sheriff  in 
making  a  deed  of  land  sold  by  him  under  a*  foreclosure  sale  inserts  a 
wrong  description,  he  has  an  interest,  both  as  an  individual  and  as 
trustee,  to  prevent  an  injury  to  himself  and  the  grantor  in  the  mort- 
gage because  of  the  mistake,' and  is  a  proper  party  to  bring  suit  in 
equity  to  reform  the  deed.^ 

The  party  desiring  a  reform  of  a  deed  should  bring  a  bill  in 
equity  for  the  purpose.  A  mortgagor  cannot  ask  for  this  relief  in 
answer  to  a  bill  to  foreclose,  but  he  may  file  a  cross-bill.^  The  mort- 
gagee may  ask  for  a  reformation  of  the  mortgage  in  a  bill  to  fore- 
close it.^  A  mortgagee  who  has  assigned  his  mortgage  is  not  a  neces- 
sary or  proper  party  to  a  suit  by  the  assignee  for  its  reformation.^^ 

1  De  Pejsterv.  Hasbroack,  11  N.  Y.  582.  See  First  Nat.  Bank  r.  GoQgb,  61  Ind. 
And  see  Rider  v,  Powell,  28  N.  Y.  310.  147. 

2  Keagle  i;.  Pessell,  91  Mich.  618,  52  N.        «  Haley  v.  Baglej,  37  Mo.  363. 

W.  Rep.  58.  ^  Dodson  v,  Lomax  (Mo.),  21  S.  W.  Rep. 

>  Paolison  v.  Van  Iderstine,  29  N.  J.  Eq.  25. 

594.    See  First  Nat,  Bank  v.  Gougb,  61  Ind.  »  French  t;.  Griffin,  18  N.  J.  Eq.  279. 

147.  ^  Alexander  v.  Rea,  50  Ala.  450;  Miller 

«  Kennard  v,  George,  44  N.  H.  440.  v.  Kolh,  47  Ind.  220 ;  §  1464. 

*  Davenport  v.  Sovil,  6  Ohio  St  459.  *<>  Kcistcru.  Myers,  115  Ind.  312, 17  N.E. 

Rep.  161. 
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00.  Against  whom  it  may  be  had.  —  A  mistake  in  the  descrip- 
tion of  the  land  may  be  corrected  as  between  the  parties,  or  as 
against  the  heirs  of  either,^  but  courts  of  equity  can  grant  no  relief 
as  against  one  who  has  purchased  the  property  in  good  faith  and 
for  a  valuable  consideration  without  notice  of  the  mistake  ;  and 
consequently  a  bill  which  seeks  to  do  this  is  defective  when  it  fails 
to  all^e  that  the  purchaser  took  the  land  with  notice  of  the  mis- 
take.^ It  is  obvious,  however,  that  a  purchaser  Mrith  notice  stands 
in  no  better  position  than  the  mortgagor  himself.^  As  against  a 
purchaser  at  an  execution  sale,  notice  of  mistake  before  or  at  the 
sale  is  sufficient.^  A  voluntary  grantee  also  stands  in  the  same 
position  as  the  mortgagor,  and  a  conveyance  for  less  than  the  real 
value  is  held  to  be  voluntary  so  far  as  the  value  exceeds  the  con- 
sideration paid.'^  The  mortgagor's  assignee  in  bankruptcy  is  not 
in  the  position  of  a  purchaser  for  value  without  notice,  and  there- 
fore the  mortgage  may  be  reformed  as  against  him.^  The  reforma- 
tion of  a  mortgage  relates  back  to  the  date  of  its  execution,  as 
against  the  mortgagor's  wife,  who  became  such  after  the  making  of 
the  mortgage.^ 

A  mortgage  cannot  be  reformed  as  against  a  prior  judgment 
creditor ;  but  if,  having  notice  of  the  proceeding,  and  of  a  decree 
for  the  sale  of  the  property  free  of  incumbrances,  he  omits  to  pro- 
tect his  rights,  and  the  property  is  sold  under  such  decree,  he  can- 
not afterwards  assert  his  rights  as  against  the  purchaser.^ 

A  mistake  in  the  mortgage  of  a  married  woman  in  a  matter  of 
description  merely  may  be  reformed.^     A  homestead  waiver  is  not 

1  Brinson  r.  Beny  (Miss.),  7  So.  Rep.  E.  Rep.  851,854,reversiDgd8lIL  App.  228, 

322.  and  citing  Boyd  v.  Dunlap,  I  Johns,  ch.  58, 

*  Sickmon  r.  Wood,  69  HI.  329 ;  Reeves  478 ;   Keeder   v.  Murphy,  43  Iowa,  413 ; 

9.  Vinscka^   1   McCrarj,  213;    Bright   r.  Worlhington  v.  Bnllitt,  6  Md.  172  ;  Strong 

Bockman,  39  Fed.  Rep.  243;   Easter  r.  t\  Lawrence,  58  Iowa,  55, 12  N.  W.  Rep.  74; 

Sererin,  64  Ind.  375 ;  Mimfoixl  v.  Miller,  7  Norton  v,  Norton,  5  Cush.  524 ;  Chnrch  i;. 

Bradw.  62 ;  McLonth  v.  Hnrt,  51  Tex.  115 ;  Chapin,  35  Vt.  223;  Robinson  v,  Stewart, 

Fitch  V.  Boyer,  51  Tex.  336 ;  Ford  r.  Dan-  10  N.  Y.  189. 

iels,  71  Mich.  77,  38  N.  W.  Rep.  708.  ^  Schuize  v.  Bolting,  8  Biss.  174. 

>  Bright  V.  Bnckman,  39  Fed.  Rep.  243 ;  7  Hawkins  v,  Pearson  (Ala.),  11  So.  Rep. 

ToU  V,  Davenport,  74  Mich.  386,  42  N.  W.  304.    She  is,  however,  a  proper  party  to  the 

Rep.  63 ;  €rale  v,  Morris,  29  N.  J.  Eq.  222 ;  suit,  since  she  would  be  entitled  to  dower 

Rutgers  v.  Kingsland,  7  N.  J.  £q.  178,  658  ;  and  homestead  if  complainant  fails  on  his 

Fielder  v.  Vamer,  45  Ala.  429 ;  Ruhling  v,  proof  to  correct  the  description  of  the  mort- 

Hackett,  1  Nev.  360 ;  Strang  r.  Beach,  1 1  gaged  property,  and  hence  she  is  entitled  to 

Ohio  St.  283,  78  Am.  Dec.  308 ;  Hunt  t;.  her  day  in  court  to  contest  that  issue.    Per 

Hunt,  38  Mich  161.    See,  however.  Good-  McLellan,  J. 

man  v.  Randall,  44  Conn.  321 ;  Manatt  v.  ^  Fowler  i;.  Hart,  13  How.  373. 

Starr,  72  Iowa,  677,  34  N.  W.  Rep.  784.  »  Carper  v.  Munger,  62  Ind.  481 ;  Hamar 

«  Williams  v.  Hatch,  38  Ala.  338.  v.  Medsker,  €0  Ind.  413.    But  see  Petisch 

«  Snyder  r.  Partridge,  138  HI.  173,  29  N.  v,  Hambach,  48  Wis.  443. 
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affected  by  a  reformation  of  the  description  of  the  land.^  A  mort- 
gage may  be  reformed  as  against  a  juaior  mortgagee  whose  mort- 
gage was  taken,  without  notice  of  such  a  mistake,  as  security  for  an 
antecedent  debt,  without  the  surrender  of  any  old  security,  and 
without  any  new  consideration  moving  from  him,^  in  a  State  where 
such  a  purchaser  is  not  considered  a  purchaser  for  value.^  The 
mistake  may  be  corrected,  too,  against  a  subsequent  judgment  cred- 
itor ;^  but  not  against  a  purchaser  of  a  subsequent  judgment,  who 
has  invested  his  money  in  the  purchase  of  the  judgment  upon  the 
faith  of  the  apparent  lien  upon  the  land.^  The  equity  of  the  mort- 
gagee is  regarded  as  stronger  than  that  of  the  judgment  creditor, 
who  has  not,  probably,  parted  with  his  money  on  the  faith  of  the 
apparent  facts.  But  when  the  judgment  has  been  sold  and  as- 
signed to  one  ignorant  of  the  mistake  in  the  mortgage,  and  who 
has  expended  his  money  upon  the  faith  of  the  rights  of  the  parties 
as  they  appear  in  the  respective  securities,  it  is  not  considered  that 
there  is  any  superior  equity  in  the  mortgagee.^ 

A  mortgage  as  between  the  parties  to  it  may  be  reformed  by 
'  affixing  a  seal  to  it ;  but  such  reformation  would  give  no  Talidity 
to  a  sale  made  by  virtue  of  a  poi^er  contained  in  it.  The  sale 
would  be  a  nullity  for  want  of  any  authority  in  the  mortgagee  to 
make  it,  and  the  reformation  could  give  no  validity  to  a  transac- 
tion originally  void.^ 

If  a  reformation  be  resisted  when  there  is  really  no  defence,  the 
defect  being  a  mistake  of  both  parties,  the  defendant  should  pay 
oosts.^ 

100.  On  proof  of  the  loss  of  a  mortgc^gre  deed  without  record 
of  it  having  been  made,  the  court  may,  under  ordinary  circum- 
stances, decree  the  making  of  a  new  mortgage.^  This  may  be  the 
only  adequate  remedy,  and  without  it  the  mortgagee  may  be  ex- 
posed to  the  total  loss  of  his  security.  The  loss  of  deeds  is  a  famil- 
iar ground  of  equitable  relief. 

101.  A  principle  of  construction  applicable  to  mortgages  is, 

1  Snell  V.  SneU,  123  111.  403, 14  N.  E.  Rep.        The  rale  is  otherwise,  however,  in  Ohio. 
684.  Van  Thorailey  v.  Peters,  26  Ohio  St.  471 ; 

2  Basenbarke  v.  Ramey,  53  Ind.  499.  White  t;.  Denxuan,  1  Ohio  St.  110,  16  Ohio, 
s  See  §  45S.  59 ;  Hood  v.  BrowD,  2  Ohio,  266. 

«  Sample  v.  Rowe,  24  Ind.  208 ;  White  v.  "^  Springfield  Sav.  Bank  v.  Springfield 

Wilson,  6  Blackf.  448,  39  Am.  Dec.  437;  Cong.  Soc  127  Mass.  516. 

Brewster  v,  Clamfit,  33  Ark.  72 ;  Wain-  ^  Meserole  u,  Leary  (N.  J.),  23  Atl.  Rep. 

Wright  V,  Flanders,  64  Ind.  306.  1074. 

6  Flandersr.  0*Brien,46lnd.284;  Wain-  '  Lawrence  v.  Lawrence,  42  N.  H.  109, 

Wright  V.  Flanders,  64  Ind.  306.  and  cases  cited. 

6  Flanders  v.  O'Brien,  64  Ind.  306. 
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that  inasmach  as  the  mortgagor  is  supposed  to  make  his  own  selec- 
tion of  words  and  terms  in  drawing  the  deed,  whenever  its  language 
is  equivocal  or  ambiguous  it  is  construed  most  strongly  against 
him,  and  in  such  manner  as  to  make  it  a  valid  and  binding  security 
for  the  mortgagee.^ 

Another  principle  of  construction  is,  that  the  intention  of  the 
parties  as  gathered  from  the  instrument  is  to  govern,  if  the  in- 
tention be  such  that  it  may  be  legally  enforced.  ^^  There  is  no 
doubt  that  the  intention  is  the  object  to  be  sought  for  in  construc- 
tion. And  to  get  at  that,  the  situation  of  the  parties,  and  the  na- 
ture and  object  of  their  transactions,  may  be  looked  at.  But  it 
must  be  borne  in  mind  that  it  is  not  the  business  of  construction  to 
look  outside  of  the  instrument  to  get  at  the  intention  of  the  par- 
ties, and  then  carry  out  that  intention  whether  the  instrument 
contains  language  sufficient  to  express  it  or  not ;  but  the  sole  duty  of 
construction  is  to  find  out  what  was  meant  by  the  language  of  the 
instrument."  ^  Where  property  is  exchanged  by  deeds,  and  one 
grantee  gives  a  mortgage  upon  that  which  he  receives,  to  secure  the 
difference  in  value,  the  deeds  and  mortgage  may  be  read  together 
and  with  reference  to  the  circumstances,  in  construing  the  intention 
of  the  parties;  and  their  manifest  intent  is  not  to  be  derogated 
from  by  adhering  to  the  literal  terms  of  the  papers.  Equity  regards 
substance  rather  than  form,  and  enforces  the  actual  intent  if  lawful 
and  just.' 

1  Jerome  r.  Hopkins,  2  Mich.  96,  100;  Co.  v.  Commercial  Bank  of  Racine,  15  Wis. 

Stuart  p.  Worden,  42  Mich.  154,  S  N.  W.  424,  438,  82  Am.  Dec  689. 

Rep.  876.  >  Staan  v,  Worden,  42  Mich.  154,  3  N. 

>  P«ine,  J.,  in  Farmers'  Loan  &  Trust  W.  Rep.  876. 
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CHAPTER  III. 


THE  PARTIES  TO  A  MOBTGAGE. 


PART  I. 


WHO   MAT  GIYK  A  MORTOAQE. 


1.  Introductory,  101  a~102  6. 
II.  Disability  of  insanity,  103. 

III.  Disability  of  infancy,  104,  105. 

IV.  Married  women,  106-118. 


y.  Tenants  in  common  of   partnership 

real  estate,  119-123. 
VI.  Corporations,  124-128. 
VII.  A  power  to  mortgage,  129, 130. 


I.  Introductory. 

101  a.  In  fireneral.  —  It  is  essential  to  the  validity  of  a  mortgage 
that  there  be  proper  contracting  parties,  a  party  to  make  the  mort- 
gage and  a  party  to  accept  it.  A  person  cannot  make  a  mor(^ge  to 
himself,  though  he  claims  to  make  it  in  one  capacity  and  to  accept 
it  in  another.  Thus,  where  an  administrator,  for  the  purpose  of  se- 
curing an  indebtedness  to  the  estate  under  his  administration,  exe- 
cuted a  mortgage  and  note  to  himself  as  administrator  to  secure 
such  indebtedness,  and  after  his  death  they  were  found  among  his 
papers,  the  mortgage  not  recorded,  it  was  held  that  the  mortgage 
was  invalid  for  want  of  contracting  parties.  The  mortgagor  and 
mortgagee  were  one  and  the  same  person.  The  addition  of  the 
word  "  administrator  *'  to  the  mortgagee's  name  does  not  change  the 
legal  efEect  of  the  grant,  which  is  by  the  mortgagor  in  his  individ- 
ual capacity  to  himself  as  mortgagee  in  his  individual  capacity.^ 

102.  Legal  capacity  to  mortgage.  —  In  general,  any  person 
who  has  a  legal  capacity  to  act  for  himself  may  make  a  mortgage 
of  his  property,  or  may  authorize  any  one  else  to  do  this  in  his 
behalf.  By  statutory  provisions  in  many  States,  guardians  or 
others  acting  for  infants,  insane  or  other  persons  without  legal  ca- 
pacity to  act  for  themselves,  may  be  authorized,  upon  application 
to  court  showing  sufficient  cause,  to  convey  in  mortgage  the  real 
estate  of  their  wards.  Like  authority  is  sometimes  given  to  trus- 
tees, executors,  or  administrators,  although  not  having  title  to  the 
property  themselves,  but  only  authority  over  it  for  certain  purposes, 
and  acting  in  a  representative  capacity  in  respect  to  it,  to  mortgage 

1  Gorham  v,  Meacham,  63  Vt.  231, 22  Atl.  Rep.  572. 
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it  for  the  benefit  of  the  parties  in  interest.  A  mortgage  made  by 
an  executor  or  administrator  without  the  authority  of  a  statute  is 
Yoid,  and  the  heirs  in  whom  is  vested  the  estate  are  not  estopped 
to  plead  the  invalidity  of  the  mortgage  by  reason  of  the  benefit 
resulting  to  them  from  the  money  obtained  upon  it,^  Such  mort- 
gages depend  upon  the  particular  provisions  authorizing  them, 
which  are  too  various  to  be  given  here.  It  may  be  remarked,  how- 
ever, that  this  statutory  power  must  be  exercised  strictly  for  the 
purposes  for  which  it  is  given,  and  all  the  requirements  of  the  stat- 
utes in  regard  to  obtaining  and  exercising  the  authority  must  be 
strictly  followed.^  But  when  the  power  to  mortgage  has  been 
granted  by  a  court  of  competent  jurisdiction,  the  parties  to  the 
mortgage  are  protected  by  the  license  without  investigating  the 
truth  of  the  facts  upon  which  it  was  granted ;  their  truth  cannot  be 
questioned  in  any  collateral  proceeding.^  Such  mortgage  must 
show  that  it  was  executed  in  pursuance  of  the  power  granted,  and 
not  in  a  personal  capacity .« 

A  corporation,  if  capable  of  holding  real  estate,  has,  like  a  per- 
son, the  power  of  conveying  it  in  mortgage,  unless  it  is  under  some 
disability  imposed  by  statute  or  implied  from  its  duties  to  the  pub- 
lic. But  while  a  person  capable  of  making  a  grant  may,  if  he 
choose,  employ  another  to  act  for  him,  a  corporation  must  always 
act  by  an  agent. 

102  a.  A  testator  may  provide  by  his  will  that  his  executor 
may  mortgage  his  real  estate,  or  some  specific  portion  of  it,  for 
the  purpose  of  raising  money  for  the  payment  of  his  debts.  A  mort- 
gage made  by  virtue  of  such  authority  is  valid  unless  the  making 
of  it  under  such  authority  is  in  conflict  with  statutory  provisions. 
The  statutory  provisions  by  which  the  court  may  order  the  sale  of 
property  for  the  payment  of  debts  in  no  way  conflict  with  the  au- 
thority of  a  testator  to  prescribe  that  the  property  may  be  sold  with 
or  without  such  a  necessity.  Such  a  mortgage  may  have  the  sanc- 
tion of  a  statute ;  ^  and  if  it  has,  the  testator's  creditors  can  have  no 
valid  ground  of  objection  to  it.  Their  claims  are  not  liens  upon 
the  real  estate  having  priority  of  such  a  mortgage.     Claims  merely 

1  Black  p.  Dressell,  20  Eans.  153.  *  Griffin  v.  Johnson,  37  Mich.  87.    See 

3  Edwards  v.  Taliafero,  34  Mich.   13;  United  States  Trust    Co.  v.  Roche,   116 

Wetherill  v.  Harris,  67  Ind.  452 ;  Merritt  r.  N.  Y.  120,  22  N.  £.  Rep.  265. 

Simpson,  41  U^  391 ;  Smithwick  i;.  KeUy,  «  Thomas  v,  Parker  (Cal.),  32  Pac.  Rep. 

79  Tex.  564, 15  S.  W.  Rep.  486.  562. 

For  dreamstances  authorizing  an  order  '  Brown  v.   Morrill,  45  Minn.  483,  48 

to  mortgage,  ane  In  re  Morris,  18  N.  Y.  N.  W.  Rep.  328;  Iowa  Loan  &  Trust  Co.  v. 

Supp.  680.  Holderhaum  (Iowa),  52  N.  W.  Rep.  550. 
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proTed  against  the  estate  are  not  in  any  proper  sense  liens  npon  the 
real  estate.  But  even  if  such  claims  could  be  considered  liens  upon 
the  real  estate  in  general,  a  mortgage  made  by  authority  of  the  tes- 
tator's will  to  pay  debts  would  be  a  lien  superior  to  such  claima 
*^  The  mortgage  incumbrance  is  one  created  by  the  administration, 
and  is  a  means  of  raising  money  to  aid  in  settling  the  estate.  It  is 
a  means  provided  by  the  law  whereby  the  real  estate  is  used  in  the 
settlement."^  There  being  nothing  originally  to  show  that  the 
manner  prescribed  by  the  will  for  settlement  of  the  estate  was 
prejudicial  to  creditors,  the  fact  that  in  the  end  it  proved  to  be  so  is 
immaterial.  The  power  of  the  executor  to  mortgage  any  particular 
tract  is  not  exhausted  by  a  single  exercise  of  such  power  on  such 
tract. 

After  the  testator's  creditors  have  for  several  years  acquiesced  in 
the  executor's  management  of  the  estate  under  a  provision  in  the 
will  allowing  him  to  mortgage  the  real  estate  for  the  payment  of 
debts,  they  cannot  question  the  validity  of  the  mortgages  executed 
by  him  under  such  authority.^ 

If  a  married  woman  joins  in  the  application  for  an  order  author- 
izing a  mortgage  of  trust  property  in  which  she  is  interested,  and 
acquiesces  in  the  making  of  such  a  mortgage,  she  is  estopped  from 
denying  that  her  interest  is  liable  for  the  debt  intended  to  be 
secured.^ 

^  102  b.  A  firuardian  may  mortgafire  the  property  of  his  ward 
when  licensed  by  the  proper  court  under  statutory  authority.*  Such 
mortgage  passes  the  title  of  the  ward ;  but  if  the  ward  has  no  title, 
none  passes  by  the  mortgage.  Thus,  under  a  will  by  which  the 
testator  provided  that  land  '^  be  reserved  for  his  children,  and  be 
equally  divided  among  them  when  the  youngest  attains  the  age  of 
twenty-one  years,"  and  devised  the  land  to  his  executors  in  trust 
during  the  minority  of  his  children,  no  title  vests  in  the  children 

^  Ames  V.  Holderbaum,  44  Fed.  Rep.  224 ;  ing  by  the  transaction  an  equity  of  redemp- 

lowa  Loan  &  Trust  Co.  v,  Holderbaam  tion.    If  incnmbered  for  bat  a  fraction  of 

(Iowa),  52  N.  W.  Rep.  550.    Granger,  J.,  its  value,  it  is  for  the  same  reaaon  partly 

delivering  the  opinion,  said :  "  In  a  very  sig-  exhausted,  and  the  remainder,  the  equity  of 

nificant  sense  it  may  be  said  that  the  real  redemption,  remains  to  be  sold,  if  needed 

estate,  to  the  extent  of  the  incumbrance,  has  and  the  court  should  so  order.    To  our 

been  exhausted,  and  the  proceeds  used  in  minds,  there  are  no  considerations  leading 

payment  of  debts.    We  may  aid  the  thought  to  a  conclusion  that  claims  against  the  est&te 

by  the  supposition  that  the  loan  secured  by  are  liens  superior  to  such  a  mortgage." 

the  mortgage  is  the  entire  value  of  the  land,  ^  Ames  v.  Holderbanm,  44  Fed.  Rep.  224. 

—  all  that  it  could  be  sold  for  under  an  order  '  Carrigan  v.  Drake  (S.  C),  15  S.  £.  Rep. 

of  the  court.    With  such  a  state  of  facts,  339. 

the  real   estate  would  as  clearly  be   ex-  ^  United  States  Mortg.  Co.  v.  Speny, 

hausted  as  if  sold  in  the  usual  way,  reserv-  138  U.  S.  313,  U  Sup.  Ct.  Rep.  821. 
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until  the  youngest  becomes  twenty-one  years  old ;  and  a  mortgage 
made  by  the  children's  guardian  under  an  order  of  coart,  during 
their  minority,  passes  no  title.^ 

II.  Disability  of  Insanity. 

Disabilities  are  either  natural,  as  in  the  case  of  insane  persons,  or 
legal,  as  in  the  case  of  married  women  and  corporations,  while  the 
disability  of  infancy  is  either  the  one  or  the  other,  according  to  the 
circumstances  of  the  case. 

103.  In  sreneral,  the  mortgafire  of  an  insane  person  is  invalid 
as  against  the  mortgagor,  his  heirs  or  assigns,  unless  it  be  con- 
firmed by  him  when  of  sound  mind,  or  by  his  legally  constituted 
guardian,  or  by  his  heirs  or  devisees.  It  may  be  disaffirmed  with- 
out returning  the  consideration  money  to  the  mortgagee.^  A  mort- 
gage made  by  one  who  was  insane  at  intervals  both  before  and  after 
the  execution  of  it,  as  to  its  validity,  depends  upon  the  question 
whether  he  was  sane  at  the  time ;  and  the  fact  of  his  sanity  must. 
in  such  case  be  established  by  clear  and  satisfactory  evidence.^  If 
the  mortgagor  at  the  time  he  executed  the  mortgage  comprehended* 
what  he  was  doing,  and  the  consequences  of  his  acts,  it  will  be  heldi 
Talid,  if  it  be  fair  and  no  undue  advantage  has  been  taken  of  him». 
although  it  may  appear  probable  that  there  were  times,  previous  to 
the  execution  of  the  mortgage,  when  he  might  not  have  had  suffi- 
cient capacity,  on  account  of  a  disease  which  would  not  be  uniformi 
in  its  influence  on  his  mind.^  But  an  injunction  to  prevent  a  sale 
by  a  roor^agee  was  made  perpetual,  where  it  appeared  that  the 
mortgagor  was  in  a  condition  verging  upon  insanity  through  habit- 
ual  drunkenness,  and  the  mortgagee,  who  had  complete  power  over 
him,  could  not  show  that  he  had  given  any  consideration  for  the 
mortgage.^ 

\  Sanity  is  presumed,  as  it  is  the  normal  condition  of  the  human 
mind,  and  therefore  the  burden  is  upon  a  mortgagor,  who  seeks  to 
avoid  his  mortgage  on  the  ground  of  his  mental  disability,  to  prove 
such  disability.  Mere  weakness  of  mind  will  not  enable  one  to 
avoid  a  mortgage,  unless  it  appears  that  his  memory  or  reasoning 

1  Kingman  v,  Harmon,  ISl  111.  171,  23  N.  ^  Van  Horn  v,  Eeenan,  28    III.  445  ; 

£.  Bep.  430.  United  States  Mortg.  Co.  v.  Speriy,   138 

*  Brigham  v.  Fayerweather,  144  Mass.  XJ.  8.  313,  11  Snp.  Ct.  Bep.  321,  an  able 
48, 10  N.  B.  Bep.  735 ;  Yalpey  v.  Bea,  130  decision  as  to  a  guardian's  power  to  mort- 
Maaa.  384;  Chandler  v.  Simmons,  97  Mass.  gage  in  Illinois,  written  bj  Mr.  Justice  Har- 
508,  514,  93  Am.  Dec.  1 17.  Ian ;  Bond  v.  Lockwood,  33  III.  213 ;  Eings- 

>  Biplej  V,  Babcock,  13  Wis.  425.  burj  v.  Powers,  131  111.  182,  22  N.  E.  Bep. 

*  Day  r.  Seely,  17  Vt.  542;  Howell  v.  479;  Kingsbury  v.  Sperry,  119  El.  279,  10 
Griffiths  (N.  J.),  22  Ad.  Bep.  928.  N.  £.  Bep.  8. 
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faculties  were  seriously  impaired,  or  that  be  was  unable  to  under- 
;8tand  tbe  common  business  affairs  of  life,  or  to  comprehend  the 
;nature  of  tbe  contract,  or  the  probable  consequences  flowing  from 
its  execution.^ 

A  mortgage  made  by  one  who  had  had  periodical  recurrences  of 
insanity,  and  was  insane  at  the  time  he  gave  the  mortgage,  was  set 
iiside,  though  he  had  all  along  managed  his  own  affairs  with  average 
correctness,  and  had  been  treated  by  his  neighbors  as  competent  to 
do  business  even  while  they  considered  him  of  unsound  mind,  and 
though  he  was  not  so  manifestly  insane  as  to  make  the  conduct  of 
the  mortgagee  fraudulent  in  making  the  bargain  which  it  was  meant 
to  secure,  notwithstanding  the  latter  had  been  given  sufiicient  warn- 
ing  to  put  him  on  his  guard.^ 

A  mortgage  will  not  be  set  aside  on  account  of  the  weakness  of 
the  mortgagor's  intellect,  unless  advantage  has  been  taken  of  such 
weakness  in  procuring  the  mortgage.  This  is  the  rule  applicable  to 
the  execution  of  any  deed.^ 

Allegations  of  undue  influence  in  obtaining  a  mortgage  from  an 
4iged  and  infirm  debtor  are  not  sufficient  to  warrant  the  setting 
.aside  of  the  mortgage,  when  it  is  not  alleged  that  any  fraud  or  de- 
^ception  was  practised  upon  him.^ 

In  some  cases  parties  dealing  in  good  faith  with  insane  persons, 
without  knowledge  of  their  insanity,  will  be  protected  in  equity  to 
the  extent  of  the  consideration  paid  ;  but  a  mortgage  made  by  an 
insane  person  without  any  consideration  will  not  be  upheld  even  in 
favor  of  an  assignee  of  the  mortgage  who  takes  it  relying  upon  the 
record,  without  knowledge  of  the  mortgagor's  insanity.® 

III.  DiBobility  of  Infancy. 

104.  An  infant  who  has  purchased  land,  and  given  baok  a 
mortgage  for  the  purchase-money  or  a  part  of  it,  may,  upon  com- 
ing of  age,  avoid  the  transaction ;  he  may  relinquish  the  property 
and  reclaim  the  money  paid  on  account  of  it.^  But  if  he  seeks  to 
avoid  the  debt  and  mortgage,  he  must  surrender  and  reconvey  the 

1  White  V.  Farley,  81  Ala.  563, 8  So.  Rep.  *  Lacy  v,  Rollins,  74  Tex.  666, 12  S.  W. 

215  ;  Chancellor  v,  Donnell  (Ala.),  10  So.  Rep.  314. 

Rep.  910 ;  Rawdon  i;.  Rawdon,28  Ala.  565;  ^  Hall  v.  Louth,  109  Ind.  315,  10  N.  £. 

Stnbbs  V.  Houston,  S3  Ala.  555  ;  In  re  Car-  Rep.  270,  58  Am.  Rep.  405. 

micbael,  36  Ala.  514;  Pidcock  v.  Potter,  68  «  Willis  v,  Twambly,  13  Mass.  204.    By 

Pa.  St.  342,  8  Am.  Rep.  181.  statute  in  Ohio  a  woman  of  the  age  of 

3  Curtis  V.  BrowneU,  42  Mich.  165,  3  N.  eigliteen  years  may  execute  a  valid  conTey- 

W.  Rep.  936.  ance.    R.  S.  1880,  §§  4106,  4107. 

*  Marmon  v.  Marmon,  47  Iowa,  121,  7 
Reporter,  302. 
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property*  If  he  continue  to  hold  the  estate  and  to  apply  it  to  his 
own  uses,  he  affirms  the  mortgage  and  makes  himself  legally  liable 
for  its  payment.^  The  contract  being  voidable  only,  if  he  wishes  to 
disaffirm  it  he  must  do  so  promptly  upon  coming  of  age.^  If  he 
ratifies  the  conveyance  to  himself,  he  ratifies  his  mortgage  for  the 
purchase-money.  They  constitute  one  transaction,  and  he  cannot 
enjoy  the  one  without  being  bound  by  the  other.'  He  is  not  al- 
lowed, after  coming  of  age,  to  try  his  chances  of  gaining  something 
by  the  transaction,  and  then,  upon  finding  that  he  cannot,  to  plead 
his  disability.  If  an  action  to  foreclose  the  mortgage  be  brought 
after  his  coming  of  age,  and  he  allows  a  decree  of  sale  to  be  entered, 
he  cannot  then,  upon  finding  there  is  a  deficiency  instead  of  a  sur- 
plus,  escape  liability  for  it  by  setting  up  his  disability.^ 

The  rule  is  the  same  in  case  a  guardian  purchases  land  for  minor 
children  and  takes  a  deed  to  himself  and  them,  and  gives  a  mort- 
gage for  the  purchase-money;  the  mortgage  is  good  in  equity 
against  the  minors  who  do  not  disclaim  the  title  to  the  land  vested 
in  them.5 

An  infant's  mortgage  for  necessaries  is  neither  void  nor  voidable, 
and  the  services  of  an  attorney  in  defending  him  in  a  criminal  ac- 
tion are  regarded  as  necessary,  and  the  infant's  mortgage  to  secure 
them  is  valid,  but  the  recovery  upon  it  may  be  reduced  to  the  rea- 
sonable value  of  the  services.  Though  an  infant's  naked  power  of 
sale  is  void,  the  rule  is  different  when  the  power  of  sale  is  coupled 
with  an  interest,  as  in  a  power  of  sale  given  in  such  a  mortgage. 
Such  a  power  is  voidable  only,  and  is  ratified  by  the  infant's  failure 
to  pay  or  tender  the  reasonable  value  of  the  services  within  a  rea- 
sonable time  after  reaching  his  majority.^ 

106.  Batification  of  infant's  mortgage.  —  A  mortgage  given 
by  an  infant,  being  as  a  general  rule  voidable  only  and  not  void,  he 
may,  on  coming  of  age,  ratify  it.  This  he  may  do  in  various  ways. 
The  mere  retaining  possession  of  land,  for  which  he  has  given  a 

1  Roberts  v.  Wiggin,  1  N.  H.  73,  8  Am.  ^  Loomer  v.  Wheelwright,  3  Sandf.  Ch. 

Dec.  38;  Bobbins  v.  Eaton,  10  N.  H.  561 ;  135;  Featherston  v,  McDonell,  15  U.  C. 

Badger  v.  Fhinnej,  15  Mass.  359,  8  Am.  C.  P.  162. 

Dec  105  ;  Callis  v.  Day,  38  Wis.  643 ;  Bige-  <  Dana  v.  Coombs,  6  Me.  89, 19  Am.  Dec. 

low  V.  Kinnej,  3  Yt.  353,  21  Am.  Dec.  589 ;  194;  Heath  v.  West,  28  N.  H.  101. 

Habbard  v.  Cammins,  1  Me.  11 ;  Yofing  v,  *  Flynn  v.  Powers,  35  How.  Pr.  279,  af- 

McEee,  13  Mich.  552 ;  Henry  v.  Boot,  33  firmed,  36  How.  Pr.  289 ;  Terry  v.  McClin- 

N.  T.  526,  553 ;  Lynde  v.  Bndd,  2  Paige,  tock,  41  Mich.  492,  2  N.  W.  Bep.  787. 

191,  21  Am.  Dec.  84;  Kitchen  v.  Lee,  11  «  Peers  v.  McLaughlin,  88  Cal.  294,  26 

Paige,  107,  42  Am.  Dec.  101 ;  Contant  v,  Pac.  Bep.  119,  22  Am.  St.  Bep.  306. 

Senross,  3  Barb.  128;  Grace  v.  Whitehead,  «  Askey  v.  Williams,  74  Tex.  294, 11  S. 

7  Grant  (U.  C),  Ch.  591.  W.  Bep.  1 101. 
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mortgage  for  the  purchase-money,  is  a  ratification  of  the  whole 
transaction,  and  makes  him  liable  upon  the  mortgage.^  So  he  may, 
on  coming  of  age,  make  any  other  mortgage  for  his  benefit  good 
and  e£Fectual  by  recc^nizing  or  confirming  it.  His  conveyance  of 
the  same  land,  after  attaining  his  majority,  subject  to  the  mortgage, 
is  a  sufiBcient  confirmation  of  it.^  A  subsequent  execution  of  a  deed 
to  a  third  person,  which  does  not  refer  to  the  mortgage,  does  not 
necessarily  amount  to  a  repudiation  of  the  mortgage.'  And  so  a 
will  made  by  one  after  coming  of  age,  whereby  he  directed  the  pay- 
ment of  "  all  his  just  debts,"  is,  upon  his  death,  a  sufficient  con- 
firmation of  a  mortgage  and  bond  executed  during  his  infancy  to 
secure  the  payment  of  borrowed  money.^ 

An  infant's  right  to  avoid  his  mortgage  is  a  personal  privilege  of 
the  infant  only,  and  cannot  be  availed  of  by  others.  Thus  his  as- 
signee in  insolvency  is  not  permitted  to  disaffirm  a  mortgage  made 
by  the  insolvent  while  under  age,  and  not  ratified  or  affirmed  by 
him  after  attaining  his  majority.^  An  infamt  may  avoid  his  mort- 
gage upon  coming  of  age  without  returning  the  consideration  re- 
ceived. This  fact  itself  indicates  that  the  right  to  rescind  his  con- 
tract is  a  personal  privilege.  It  is  given  him  for  his  protection,  and 
he  alone,  or  his  heirs  or  representatives,  can  exercise  it.  A  subse- 
quent purchaser  or  lien-holder,  or  other  person  standing  in  the  place 
of  the  infant,  cannot  take  advantage  of  this  defence.^ 

The  subsequent  ratification  in  all  cases  relates  back  to  the  ori- 
ginal execution  of  the  mortgage  as  against  all  persons  except  pur- 
chasers for  a  new  and  valuable  consideration.^ 

It  has  been  held,  however,  that  a  mortgage  by  an  infant  which 
was  not  in  any  way  for  his  benefit,  as,  for  instance,  one  made  as 
surety  for  another,  is  not  merely  voidable,  but  void,  and  therefore 
not  subject  to  ratification.  Thus  a  mortgage  given  by  an  infant 
feme  covert^  to  secure  the  debt  of  her  husband,  is  held  to  be  abso- 
lutely void,  and  incapable  of  confirmation.^ 

Coverture  of  a  female  infant  does  not  remove  the  disability  of 
minority.     If  she  has  given  a  mortgage  of  her  land  during  her  mi- 

^  Callis  V,  Day,  38  Wis.  643,  and  eases       *  Merchants'  Fixe  Ins.  Co.  v.  Grant,  2 

dted.    And  see  Schoaler's  Dom.  Rel.  518  Edw.  Ch.  544. 
et  Beq.  ^  Mansfield  v,  Gordon,  144  Mass.  168, 10 

3  Story  V.  Johnson,  2  Y.  &  C.  Exch.  607 ;  N.  £>  Rep.  773. 
Boston  Bank  v,  Chamberlin,  15  Mass.  220;       *  Baldwin  o.  Rosier,  48  Fed.  Rep.  810. 
Lynde  v,  Bndd,  2  Paige,  191,  21  Am.  Dec.        '  Palmer  v.  Miller,  25  Barb.  399. 
84;  Phillips  v.  Green,  5  Mon.  355;  Allen        ^  Cronise  v.  Clark,  4  Md.  Ch.  403 ;  Chand- 

V.  Poole,  54  Miss.  323.    Or  by  part  payment,  ler  v.  McKinney,  6  Mich.  217,  74  Am.  Dec. 

Keegan  v.  Cox,  116  Mass.  289.  686. 

s  Palmer  v.  Miller,  25  Barb.  899. 
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nority,  her  husband  joining  in  it,  she  may  repudiate  it  on  coming 
of  age,  and  she  is  not  bound  to  return  the  consideration  received 
unless  she  still  has  the  proceeds  of  it  in  her  hands  specifically.^ 

An  infant  feme  covert  cannot  relinquish  her  dower  by  joining 
with  her  husband  in  a  mortgage,  but  the  same  is  void  as  to  her.^ 

IV.  Married  Women, 

106.  At  oommon  law  a  married  woman  oould  not  make  a 
mortfirase  even  to  secure  the  payment  of  the  purchase-money  of 
real  estate  conveyed  to  her.  Both  the  mortgage  and  the  note  were 
void.®  She  had  no  power  to  make  contracts.*  In  equity,  however, 
she  has  long  occupied  quite  a  different  position  in  regard  to  her  own 
property,  and  her  power  to  contract  in  relation  to  it.  In  England 
the  courts  of  equity  have  extended  her  rights  over  her  separate 
estate  and  her  liability  for  her  contracts,  until  it  is  now  the  settled 
doctrine  that  her  property  is  holden  in  equity  for  her  engagements, 
whether  in  writing  or  not.  Yet  at  law  they  cannot  be  enforced. 
Her  obligations  are  not  strictly  debts.  She  is  not  personally  holden 
for  them ;  but  her  separate  estate  is  subjected  to  their  payment. 
The  proceeding  to  enforce  them,  therefore,  is  in  the  nature  of  a  pro- 
ceeding in  rem* 

In  this  country  the  common  law  rights  and  liabilities  of  mar- 
ried women  have  been  greatly  changed  by  statute.  Liberal  pro- 
vision is  generally  made  in  all  the  States  for  the  holding  of  separate 
property  by  married  women,  and  for  their  contracting  in  relation  to 
it ;  but  they  have  not  generally  gone  to  the  extent  of  declaring  that 
her  entire  separate  estate  shall  be  liable  for  her  pecuniary  engage- 
ments. Under  these  statutes,  as  a  rule,  she  is  merely  authorized  to 
contract  with  reference  to  her  separate  property ;  and  she  is  not 
allowed  to  do  this,  even,  except  with  the  concurrence  of  her  hus- 
band, or  with  the  approval  of  some  court.*    Her  deed  made  without 

^  See  Walsh  v.  Young,  IIO  Mass.  396,  not  apply  to  any  case  after  sach  infant 

and  cases  cited ;  Dill  v.  Bowen,  54  Ind.  204.  has  attained  full  age.    Glenn  i;.  Clark,  53 

2  Glenn  v.  Clark,  53  Md.  580.  Md.  580. 

•  Sarage  v.  Holyoke,  59  Me.  345;  New-  *  Pickens  v,  Kniseley  (W.  Va.),  15  S.  E. 

begin  v.  Langley,  39  Me.  200,  68  Am.  Dec.  Hep.  997. 

612;  Hebam  v.  Warner,  112  Mass.  271,  ^  As,   for   instance,   in    Massachusetts. 

17  Am.  Rep.  86 ;  Owens  v.  Johnson,  8  Bax.  See  Gen.  Stat.  ch.  108,  §  3  ;  Weed  Sewing 

265.  Machine  Co.  v.  Emerson,  115  Mass.  554; 

In  Maryland,  art  16,  §  31  of  the  Code  Concord  Bank  v.  Bellis,  lOCush.  276.    But 

of  1860  confers  the  power  to  confirm  and  now,  nnder  St.  1874,  ch.  184,  a  married 

make  Talid  a   conveyance   by  any  infant  woman  may  contract  **  as  if  she  were  sole," 

feme  covert,  which  might  be  shown,  during  and  therefore  the  consideration  of  her  con- 

her  infancy,  to  be  equitable,  expedient,  or  tracts  need  not  innre  to  her  own  benefit, 

proper,  looking  to  her  benefit;  but  it  does  Major  v.  Holmes,  124  Mass.  108. 
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such  consent  or  authority  is  invalid,  and  cannot  be  enforced  even  in 
equity.^  Even  when  given  to  secure  the  purchase-money  of  the 
land,  it  does  not  amount  to  a  declaration  of  trust  in  favor  of  the 
vendor.^  Therefore  a  deed  by  her  in  the  name  she  bore  before 
marriage,  and  not  disclosing  this,  although  made  with  the  fraudu- 
lent purpose  of  imposing  upon  the  grantee,  does  not  estop  her  from 
setting  up  title  to  the  land  as  against  the  grantee.^  Her  sole  deed 
is  absolutely  void.* 

107.  The  equity  doctrine  in  England,  adopted  also  in  some  of 
our  States,  is  that  the  separate  property  of  a  married  woman  is  an- 
swerable for  her  debts  and  engagements  to  the  full  extent  to  which 
it  is  subject  to  her  disposal.  At  a  very  early  period  in  England  it 
was  held  that  a  married  woman,  although  incompetent  at  law  to 
make  a  valid  contract,  would  be  regarded  in  equity  as  a  feme  sole  in 
respect  to  her  separate  estate.^  '^  And  the  rule  seems  to  have  been 
universally  recognized,  where  a  married  woman  made  an  express 
contract  respecting  such  an  estate,  of  which  she  was  entitled  to  the 
beneficial  use,  that  she  and  the  party  with  whom  she  contracted 
might  have  the  aid  of  a  court  of  equity  to  make  the  contract  effec- 
tual." ®  Lord  Thurlow  ^  carried  the  doctrine  further,  and  declared 
he  had  "  no  doubt  about  this  principle,  that  if  a  court  of  equity  says 
a  feme  covert  may  have  a  separate  estate,  the  court  will  bind  her  to 

To  pass  any  interest  in  her  property  she  payment  of   that  debt ;    and  eqaity  will 

must  be  a  party  to  the  granting  part  of  the  decree  that  the  debt  be  a  charge  upon  the 

deed.    A  mortgage  which  purports  on  its  property  so  appointed,  and  that  the  prop- 

face  to  be  that  of  her  husbuid  merely  does  erty  shall  be  sold  to  pay  it.    The  debt  is 

not  bind  her  estate,  though  she  signs  and  not  a  lien  upon  their  estate  until  made  so 

acknowledges  it.    Berrigan  v.  Fleming,  2  by  the  decree  of  this  conrt.    The  lien  is  in 

Lea,  271.  virtue  of  the  decree  of  this  court,  not  in 

1  Elder  v,  Jones,  85  111.  384 ;  Herdman  v.  virtue  of  the  mortgage."   Citing  Pentz  v.  Si- 
Pace,  85  III.  345.  monson,  13  N.  J.  £q.  232 ;  Wilson  v.  Brown, 

2  Morrison  v.  Brown,  83  111.  562 ;  Lewis  13  N.  J.  £q.  277 ;  Harrison  v.  Stewart,  18 
V.  Graves,  84  111.  205.  N.  J.  Eq.  451 ;  Cutler  v.  Tuttle,  19  N.  J. 

s  Lowell  V.  Daniels,  2  Gray,  161,  61  Am.  Kq.  549;  Armstrong  t;.  Ross,  20  N.  J.  Eq. 

Dec.  448.  109;  Perkins  v.  Elliott,  22  N.  J.  Eq.  127; 

^  Warner  v.  Crouch,  14  Allen,  163;  Per-  on  appeal,  23  N.  J.  Eq.  526 ;  Homceopathic 

rine  v,  Newell,  49  N.  J.  Eq.  57,  23  Atl.  Bep.  M.  L.  Ins.  Co.  v.  Marshall,  32  N.  J.  Eq.  103, 

492;   Rake  v.  Lawshee,  24  N.  J.  L.  613  ;  2  Story  Eq.  Jur.  §  1399. 

Moore  v.  Rake,  26  N.  J.  L.  574.     In  Per-  •  Grigby  v.  Cox,  1  Ves.  Sen.  517  ;  Pea- 

rine  27.  Newell  it  was  held,  however,  that  cock  v.  Monk,  2  Yes.  Sen.  190. 

the  bond  or  note  given  by  a  married  woman  ^  Per  Hoar,  J.,  in  Willard  v,  Eastham, 

with  her  invalid  mortgage  is  an  acknow-  15  Gray,  328,  77  Am.  Dec.  366. 

ledgment  of  a  debt  due  her  for  the  benefit  "^  Hulme  v.  Tenant,  1  Bro.  C.  C.  16  ;  and 

of    her  separate    estate.    "Although    the  see  same  case  in  White  &  Tudor's  Lead, 

mortgage  is  not  valid  as  such,  it  will  nev-  Cas.  in  Eq.  (Am.  e^.),  324,  and  the  author- 

ertheless  operate  in  equity  as  an  appoint-  ities  there  collected, 
ment  of  the  property  described  in  it  for  the 
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the  whole  extent,  as  to  making  that  estate  liable  to  her  own  engage- 
ments ;  as,  for  instance,  for  the  payment  of  debts."  This  subject 
and  the  English  authorities  upon  it  were  fully  examined  by  Lord 
Brougham,  who  arrives  at  the  same  result.^ 

108.  Equity  enforces  her  contraot  on  her  separate  property, 
because,  her  contract  not  being  a  personal  liability,  there  is  no 
remedy  at  law.  Lord  Cottenham,^  agreeing  in  the  doctrine  estab- 
lished, was  of  opinion  that  in  the  reason  of  it  there  is  nothing 
which  has  any  resemblance  to  the  execution  of  a  power.  '^  What 
it  is,  it  is  not  easy  to  define.  It  has  sometimes  been  treated  as  a 
disposing  of  the  particular  estate ;  but  the  contract  is  silent  as  to 
the  particular  estate,  for  a  promissory  note  is  merely  a  contract  to 

^  In  Mnrraj  v.  Barlee,  3  Mjl.  &  K.  209.  it  was  held,  in  the  cases  I  have  above  cited, 
*'In  all  these  cases/'  he  says,  "I  take  the  that  she  mnst  bays  intended  to  have  de- 
fonndation  of  the  doctrine  to  be  this :  The  signed  a  chaiige  on  that  estate,  since  in  no 
wife  has  a  separate  estate,  subject  to  her  other  way  coold  the  instrument  thns  made 
own  control  and  exempt  from  all  other  in-  by  her  have  any  validity  or  operation ;  in 
terference  or  authority.    If  she  cannot  affect  the  same  manner  as  an  instrument,  which 
it,  no  one  can ;  and  the  veiy  object  of  the  can  mean  nothing  if  it  means  not  to  execute 
settlement  which  vests  it  in  her  exclusively  a  power,  has  been  held  to  be  made  in  execu- 
is  to  enable  her  to  deal  with  it  as  if  she  tion  of  that  power,  though  no  direct  refer- 
were   discovert.    The   power  to  affect  it  ence  is  made  to  the  power.    Such  is  the 
being  unquestionable,  the  only  doubt  that  principle.    But  doubts  have  been  in  one  or 
can  arise  is  whether  or  not  she  has  validly  two  instances  expressed  as  to  the  effect  of 
incumbered  it.    At  first  the  court  seems  to  any  dealing  whereby  a  general  engagement 
have  supposed  that  nothing  could  touch  it  only  is  raised,  that  is,  where  she  becomes 
bat  some  real  charge,  as  a  mortgage,  or  an  indebted  without  executing  any  written  in- 
instrument  amounting  to  an  execution  of  a  strument  at  alL    I  own  I  can  perceive  no 
power,  where  that  view  was  supported  by  the  reason  for  drawing  any  such  distinction, 
nature  of  the  settlement.    But  afterwards  If,  in  respect  of  her  separate  estate,  the  wife 
her  intention  was  more  regarded,  and  the  is  in  equity  taken  as  a  feme  sole,  and  can 
court  only  required  to  be  satisfied  that  she  charge  it  by  instruments  absolutely  void  at 
intended  to  deal  with  her  separate  property.  law,  can  there  be  any  reason  for  holding 
When  she  appeared  to  have  done  so,  the  that  her  liability,  or  more  properly  her 
court  held  her  to  have  charged  it,  and  made  power  of  affecting  the  separate  estate,  shall 
the  trustees  answer  the  demand  thus  created  only  be  exercised  by  a  written  instrument  ? 
against  it.    A  good  deal  of  the  iflcety  that  Are  we  entitled  to  invent  a  rule,  to  add  a 
attends  the  doctrine  of  powers  thus  came  to  new  chapter  to  the  statute  of  frauds,  and 
be  imparted  to  this  consideration  of  the  sub-  to  require  writing  where  that  act  requires 
ject.    If  the  wife  did  any  act  directly  charg-  none  ?    Is  there  any  equity,  reaching  writ- 
ing the  separate  estate,  no  doubt  could  ex-  ten  dealings  with  the  property,  which  ex- 
ist; just  as  an  instrument  expressing  to  be  tends  not  also  to  dealing  in  other  ways,  as 
in  execution  of  a  power  was  always  of  by  sale   and   delivery  of  goods?     Shall 
coarse  considered  as  made  in  execution  of  it.  necessary  supplies  for  her  maintenance  not 
Bot  so,  if  by  any  reference  to  the  estate  it  touch  the  estate,  and  yet  money  furnished 
could  be  gathered  that  such  was  her  intent,  to  squander  away  at  play  be  a  charge  on  it, 
the  same  conclusion  followed.    Thus,  if  she  if  fortified  by  a  scrap  of  writing  ?    No  such 
only  executed  a  bond,  or  made  a  note,  or  distinction  can  be  taken  upon  any  conceiv- 
AGoepted  a  bill,  because  those  acts  would  able  principle." 

have  been  nugatory  if  done  by  a  feme  covert,  ^  Owens  v.  Dickenson,  Cr.  &  Phil.  48. 
without  any  reference  to  her  separate  estate, 
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pay,  not  saying  out  of  what  it  is  to  be  paid,  or  by  what  means  it 
is  to  be  paid ;  and  it  is  not  correct,  according  to  legal  principles, 
to  say  that  a  contract  to  pay  is  to  be  construed  into  a  contract  to 
pay  out  of  a  particular  property,  so  as  to  constitute  a  lien  on  that 
property.  Equity  lays  hold  of  the  separate  property,  but  not  by 
virtue  of  anything  expressed  in  the  contract;  and  it  is  not  very 
consistent  with  correct  principles  to  add  to  the  contract  that  which 
the  party  has  not  thought  fit  to  introduce  into  it.  The  view  taken 
of  the  matter  by  Lord  Thurlow,  in  Hulme  v.  Tenant,  is  more  logi- 
cal. According  to  that  view,  the  separate  property  of  a  married 
woman  being  a  creature  of  equity,  it  follows  that  if  she  has  a  power 
to  deal  with  it,  she  has  the  other  power  incident  to  property  in 
general,  namely,  the  power  of  contracting  debts  to  be  paid  out  of 
it;  and  inasmuch  as  her  creditors  have  not  the  means  at  law  of 
compelling  payment  of  those  debts,  a  court  of  equity  takes  npon 
itself  to  give  effect  to  them,  not  as  personal  liabilities,  but  by  lay- 
ing hold  of  the  separate  property,  as  the  only  means  by  which  they 
can  be  satisfied." 

109.  The  American  courts  do  not  oarry  the  dootrine  to  this 
extent,  but  as  a  general  rule  hold  that  her  separate  estate  is  not 
chargeable  with  her  debts  or  obligations  not  relating  to  her  sepa- 
rate estate,  unless  she  specially  makes  them  a  charge  upon  it  by 
some  instrument  in  writing.  Her  contracts,  which  do  not  concern 
her  separate  estate  and  are  not  made  upon  its  credit,  remain  void 
as  they  were  at  common  law.^  The  statutes  of  the  several  States 
differ  considerably  in  their  effect  upon  her  power  to  make  con- 
tracts, and  to  charge  herself  and  her  real  estate  with  them ;  but, 
as  a  general  rule,  equity,  while  holding  it  not  to  be  answerable 
for  any  implied  undertaking  of  hers,  will  enforce  upon  it  her  mort- 
gage or  other  express  contract,  although  it  be  not  made  for  her 
benefit,  but  for  the  sole  benefit  of  an^ther.^    In  a  case  in  the 

1  Pickens  v.  Enisele^r  (W.  Va.),  15  S.  £.  Methodist  Epis.  Gh.  17  Johns.  548;  Curtis 

Rep.  997.    Except  as  to  her  separate  estate,  v.  Eng^l,  2  Sandf.  287 ;  Cruger  v.  Crager,  5 

snch  obligation  is  void  in  eqaiQr  as  well  as  Barb.  226,  227 ;  Ballin  v.  Dillaye,  37  N.  T. 

at  law.  85 ;  White  v.  McNett,  38  N.  T.  371 ;  White 

'  Kactaohnsettf :  Heburn  v.  Warner,  112  v.  Story,  43  Barb.  124 ;  Ledlie  v.  Vrooman, 

Mass.  271,  17  Am.  Rep.  86;  Willard  v.  41  Barb.  109. 

Eastham,  15  Gray,  828,  77  Am.  Dec  366;  The  earlier  cases  in  New  York  approz* 

Rogers  v.  Ward,  8  Allen,  387,  85  Am.  Dec.  imate  to  the  English  rule,  but  the  caae  of 

710.    niindi:  Yonng  v.  Graff,  28  Dl.  20.  Yale  r.  Dederer  took  the  ground  stated  in 

New  York:  Yale  v.  Dederer,  18  N.  Y.  265,  the  text,  and  has  been  followed  since.    See 

22  N.  Y.  450,  72  Am.  Dec.  503,  78  Am.  §  111,  notes  3  and  4. 

Dec.  216 ;  Owen  u.  Cawlev,  36  N.  Y.  600;  Special  attention  is  called  to  the  case  of 

Euowles  V.  McCamly,  10  Paige,  342 ;  Gard-  Yale  v.  Dederer  for  a  full  and  carefal  exam- 

ner  v.  Gardner,  7  Paige,  112;  Jaques  v,  ination  of  the  snbject;  also  to  Corn  Ex- 
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Sapreme  Court  of  Massachusetts,^  Mr.  Justice  Hoar,  after  a  care- 
ful review  of  the  authorities,  said :  '^  Our  conclusion  is,  that  when 
by  the  contract  the  debt  is  made  expressly  a  charge  upon  the 
separate  estate,  or  is  expressly  contracted  upon  its  credit,  or  when 
the  consideration  goes  to  the  benefit  of  such  estate,  or  to  enhance 
its  value,  then  equity  will  decree  that  it  shall  be  paid  from  such 
estate  or  its  income,  to  the  extent  to  which  the  power  of  disposal 
by  the  married  woman  may  go.  But  when  she  is  a  mere  surety, 
or  makes  the  contract  for  the  accommodation  of  another,  without 
consideration  received  by  her,  the  contract  being  void  at  law,  equity 
will  not  enforce  it  against  her  estate,  unless  an  express  instrument 
makes  the  debt  a  charge  upon  it." 

110.  A  married  woman  oan  bind  herself  personally  only  by 
such  obligations  as  have  reference  to  her  separate  property.  She  is 
not  bound,  therefore,  by  a  note  given  by  her  alone  or  jointly  with 
her  husband  for  a  debt  of  the  husband.^  The  fact  that  the  note 
is  secured  by  a  mortgage  on  her  real  estate  does  not  make  the  note 
such  an  obligation  respecting  her  separate  estate  as  to  render  her 
liable  upon  it,^  although  the  mortgi^e  itself  be  in  equity  a  valid  and 
binding  lien  upon  her  separate  property.^ 

Where  a  married  woman  is  empowered  by  statute  to  bargain, 
8^11,  and  convey  her  real  estate  or  personal  property,  and  enter  ^ 
into  contracts  in  reference  to  it,  she  may  deal  with  the  property 
itself,  by  sale  or  otherwise,  and  assume  obligations  in  connection 
therewith,  as,  for  instance,  for  buildings  upon  her  land;  and  she 
may  bind  herself  to  pay  money  for  property  purchased,  as  the  prop- 
erty will  become  hers  by  the  purchase,  and  the  obligation  to  pay 

change  Ins.  Co.  o.  Babcock,  42  N.  Y.  613,  equity  the  mortgage  shonld  be  enforced. 

1  Am.  Rep.  601,  where  the  English  and  And  see  Nonrse  v.  Henshaw,  133  Mass. 

American  cases  are  reyiewed.  96. 

>  Willard   v.  Eaatham,  15  Gray,  328,       »  Tale  v.  Dederer,  18  N.  T.  265 ;  White 

335,  77  Am.  Dec.  366;  Taylor  r.  Barker,  ».  McNett,  33  N.  Y.  371 ;  Ledlie  v.  Vroo- 

80  8.  C.  238,  9  S.  £.  Rep.  115.    In  this  man,  41  Barb.  109;  Barns  p.  Lynde,  6  Allen, 

cue  a  note  had  been  given  by  a  married  305, 313 ;  Athol  Machine  Co.  v.  Fuller,  107 

woman  to  her  brother  to   establish   him  Mass.  437 ;  Willard  v.  Eastham,  15  Qray, 

in  business;  bat  no   mortgage   or  other  828,  77  Am.  Dec.  366 ;  Heburn  v.  Warner, 

charge  opon  her  separate  estate  was  given.  112  Mass.  271;  Nonrse  v,  Henshaw,  123 

Upon  a  bill  in  equity  to  charge  it  upoi^  her  Mass.  96 ;  Brookings  v.  White,  49  Me.  479  ; 

estate,  it  was  held  that  she  was  not  liable,  Rowell  b,  Jewett,  69  Me.  293 ;  Conway  v. 

and  the  bill  was  dismissed.    Bat  in  the  later  Wilson,  44  N.  J.  E^  457, 1 1  AtL  Rep.  607 ; 

case  of  Heburn  v,  Warner,  1 12  Mass.  271,  Stafford  Sav.  Bank  v.  Underwood,  54  Conn, 

where  a  married  woman,  to  enable  her  son  2,  4  Atl.  Rep.  248 ;  Graham  v,  Myers,  67 

to  borrow  money,  gave  her  note,  secared  by  Mich.  277, 281,  34  N.  W.  Rep.  710 ;  Wilson 

mortgage  of  her  separate  estate,  it  was  held  v.  Mills  (N.  H.),  22  Atl.  Rep.  465. 
that,  while  she  wss  not  liable  apon  the  note,        >  Williams  v.  Hay  ward,  117  Mass.  532. 
and  the  mortgage  was  void  at  law,  yet  in       *  Thacher  v,  Churchill,  118  Mass.  lOS. 
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is  in  reference  to  her  separate  property.^  But  this  is  the  limit  of 
her  power.  She  cannot  contract  as  surety  for  her  husband  or  for 
any  one  else.  The  character  of  a  note  or  other  contract  made  by 
her  is  not  affected  as  a  contract  applying  to  her  separate  property 
by  reason  that  it  is  secured  by  a  mortgage  on  her  land.  The  mort- 
gage is  collateral  to  the  note ;  the  one  is  the  principal,  the  other 
the  incident ;  when  the  note  is  void  the  mortgage  is  void  also,  and 
cannot  be  foreclosed  at  law.^  '^In  an  action  brought  by  a  mort- 
gagee against  his  mortgagor,  on  a  mortgage  given  to  secure  the 
payment  of  a  note^  the  defendant  may  show  the  same  matters  of 
defence  which  he  might  show  in  defence  of  an  action  on  the 
note,"  ^  excepting  only  that  he  cannot  plead  the  statute  of  limita- 
tions.* 

But  a  married  woman  may,  with  the  proper  assent  of  her  bus- 
band,  convey  her  separate  real  estate ;  and  if  there  be  a  valid  con- 
sideration for  the  conveyance,  it  is  as  effectual  as  it  would  be  if 
she  were  not  married.  She  may,  therefore,  convey  her  real  estate 
in  mortgage  to  secure  a  valid  debt,  as,  for  instance,  a  valid  note 
of  her  husband.  Her  mortgage  is  then  binding,  because  it  is  a 
contract  entered  into  by  her  in  relation  to  her  separate  property, 
and  to  secure  a  valid  and  existing  debt.^  A  statutory  provision 
that  the 'separate  property  of  a  married  woman  shall  not  be  liable 
for  the  debts  of  the  husband  does  not  affect  her  power  to  mortgage 
her  land  to  secure  the  payment  of  her  husband's  debt.^ 

It  does  not  matter  that  she  has  also  signed  her  husband's  note 
as  surety.  To  a  suggestion  in  such  a  case  that  the  mortgage  was 
void,  because  it  was  made  to  secure  a  note  signed  by  a  married 
woman  as  surety,  Chief  Justice  Bigelow  said :  '*  ^'  This  might  be 
a  very  sound  argument  if  the  note  was  signed  by  the  married 
woman  alone.  In  such  case,  the  note  being  void,  the  demandant 
would  not  be  entitled  to  judgment  for  possession.  But  the  note 
is  not  void.  It  is  a  valid  contract  binding  on  the  other  promisors. 
It  is,  therefore,  the  ordinary  case  of  the  conveyance  of  real  estate 

1  Hebnm  t;.  Warner,  112  Mass.  271,  17  with  a  priyy  examination  before  the  magia- 

Am.  Rep.  86,  and  cases  cited.  trate.    Her  recital  in  her  mortgage  that  she 

^  Brigham  v.  Potter,  14  Gray,  522 ;  Denny  is  a  "  free  trader  *'  does  not  make  her  such 

V,  Dana,  2  Cush.  160,  48  Am.  DecT  655.  if  she  has  not  filed  the  prescribed  writing  in 

B  Mr.  Justice  Metcalf,  in  Vinton  v.  King,  the  registry  of  deeds.    Williams  v.  Walker, 

4  Allen,  562.  Ill  N.  C.  604,  16  S.  E.  Bep.  706;  Code, 

*  Thayer  i;.  Mann,  19  Pick.  535.  §§  1827,  1834. 

6  Newhart  v.  Peters,  80  N.  C.  166.    In  o  Hitz  u.  Jenks,  123  U.  S.  297,  8  Snp.  Ct. 

Korth  Carolina  a  conveyance  by  a  married  Rep.  143. 

woman  not  a  "  free  trader  "  is  not  valid  ^  Bartlett  v,  Bartlett,  4  Allen,  440. 
unless  executed  by  her  and  her  hnsband, 
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by  a  yalid  deed  to  secure  the  payment  of  debt  due  to  the  grantee." 
But  when  her  mortgage  is  made  to  secure  her  own  note  given  for 
the  accommodation  of  her  husband  or  any  one  else,  the  note  being 
Toid,  the  security  incident  to  it  is  void  also.  She  can  take  the 
defence  of  invalidity  in  the  same  way  that  any  mortgagor  may 
defend  on  the  ground  of  want  of  consideration,  or  of  duress.  Her 
defence  at  law  to  the  note  extends  to  the  mortgage. 

111.  The  foregoing  examination  of  the  question,  how  far  a  mar- 
ried woman  can  bind  herself  individually  by  her  contracts,  is  ap- 
plicable to  the  question  of  her  liability  for  a  deficiency  ^  arising 
upon  the  foreclosure  of  a  mortgage  upon  her  estate.  It  has  been 
noticed  that,  while  in  equity  the  lien  upon  her  estate  may  be  valid, 
her  note  or  other  personal  obligation  secured  may  be  wholly  void.^ 
Of  course  in  such  case,  when  the  remedy  has  been  exhausted  against 
the  mortgaged  estate,  there  is  no  further  remedy  against  her.^  If, 
for  instance,  she  borrow  money  upon  a  mortgage  of  her  real  estate 
for  the  accommodation  of  her  husband,  and  it  is  paid  to  him,  she  is 
under  no  liability  for  any  deficiency  after  the  application  of  the 
property  to  the  repayment  of  the  loan.^ 

A  married  woman  may  bind  herself  personally  for  a  loan  made 
to  her  upon  her  mortgage  of  her  real  estate,  if  the  loan  be  for  the 
benefit  of  her  separate  estate.^  That  the  loan  is  for  the  benefit  of 
her  separate  estate  may  appear  by  the  mortgage,  or  may  be  shown 
by  evidence.^ 

112.  In  Bome  States  a  wife's  separate  property  is  in  equity 

1  See  §  1718b  143 ;  Manhattan  Brass  &  Manof.  Co.  v. 

^  Hebarn  v.  Warner,  112  Mass.  271.  Thompson,  58  N.  T.  80. 

s  Kidd  V.  Conway,  65  Barb.  158 ;  Noarse  In  Hew  York,  by  Laws  1882,  ch.  172,  §  7, 

V.  Henslmw,  123  Mass.  96 ;  Adams  v.  Fry,  it  is  provided  that  a  married  woman  may  be 

29  Fla.  318, 10  So.  Rep.  559.  sued  in  any  coart,  and  a  judgment  recorded 

Prior  to  the  statute  of  1860,  ch.  90,  it  against  her  may  be  enforced  against  her 

was  held  in  Hew  York  that  a  married  wo-  sole  and  separate  estate  in  the  same  manner 

man  could  not  bind  herself  personally  for  as  if  she  were  sole.    The  efiect  of  this  stair 

the  price  of  real  estate  bought  by  her  and  ute  is  to  give  a  legal  remedy  against  her 

conveyed  to  her;  Knapp  v.  Smith,  27  N.T.  property  generally  for  her  debts,  and  not 

277,  279 ;  nor  for  the  rent  reserved  upon  merely  a  remedy  in  equity  against  her  estate 

a  lease  to  her,  though  the  lease  itself  was  expressly  charged  with  the  payment  of  a 

otherwise  valid,  and  the  lessor  might  reenter,  debt  for  which  she  was  not  personally  liable. 

So  a  mortgage  for  the  price  of  real  estate  Com  Exchange  Ins.  Co.t;.Babcock,42  N.  Y. 

conveyed  to  her  was  valid  in  equity,  though  613;  First  Nat.  Bank  v.  Garlinghouse,  53 

the  note  or  bond  given  in  connection  with  it  Barb.  615;  Andrews  v.  Monilaws,  8  Hun, 

was  not.    Since  the  above  statute,  she  can  65. 

Wnd  herself  for  any  matter  peruining  to  *  Payne  v.  Bumham,  62  N.  Y.  69.    Otheiv 

her  separate  estate.  wise  in  Fennllylvaiiia.    Sawtelle's  Appeal, 

*  White  p.  McNett,  33  N.  Y.  371 ;  Payne  84  Pa.  St.  306. 

p.  Bumham,  62  N.  Y.  69,  reversing  2  Hutf,  •  Com  Exchange  Ins.  Co.  v.  Babcock,  42 

N.  Y.  613. 
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held  liable  generally  for  her  debts.^  As  to  her  separate  property 
she  is  regarded  as  a/eme  sole^  and  is  allowed  to  make  any  contract 
in  relation  to  it  she  may  choose ;  and  if  she  executes  a  note  secured 
by  a  mortgage  upon  her  separate  property,  her  promise  to  pay  is 
construed  as  relating  not  only  to  the  mortgaged  premises,  but  to 
her  separate  property  generally.?  It  is  regarded  as  right  that  her 
property  should  pay  her  pecuniary  engagements,  whether  they  are 
made  for  her  own  benefit  or  not,  and  whether  they  are  charged 
upon  particular  property  or  not.  Neither  does  it  matter  whether 
her  engagements  be  express  or  implied ;  whether  they  be  in  writ- 
ing or  by  parol  merely.  Having  the  power  to  conti*act  debts,  and 
to  bind  her  separate  property  for  their  payment,  she  is  regarded  as 
intending  that  her  obligations  shall  be  enforced  according  to  their 
purport. 

In  other  States  the  capacity  of  married  women  to  make  contracts 
has  been  enlarged  by  statute,  so  that  in  effect  she  is  enabled  to  bind 
hei*self  and  her  property  as  if  she  were  sole.^    In  such  States  her 

11   Bishop   on    Mar.    Women,  §  873;  v.  Zellmer,  48  Minn.  408, 51 N.  W.  Bep.  379. 

Schonler's  Dom.  Relations,  230.    Wisoon-  Georgia :  Act  of  1866;  Hawkins  p.  Taylor, 

Bin:    Todd  v.  Lee,   15   Wis.  365;   Heath  61  Ga.  171 ;  Tift  v. Mayo,  61  Ga.  246;  H^ur- 

V.  Van  Cott,  9   Wis.  516.    Hew  Jersey:  rold  t;.  Weetbrook,  78  6a.  5, 2  S.  E.  Bep.  695. 

Johnson  v.  Cummins,  16  N.  J.  £q,  97,  84  But  the  Const,  of  1877,  §  3,  art.  9,  prohibits 

Am.  Dec.   142 ;  Wheaton  v.  Phillips,   12  the  mortgaging  of  a  homestead.    Planters' 

N.  J.  Eq.  221 ;  Pentz  v.  Simonson,  13  N.  J.  Loan  and  Sav.  Bank  v.  Dickinson,  83  Ga. 

£q.2S2.    Pennsylvania:  Glass  v.  Warwick,  711,  10  S.  E.  Bep.  446.    Code,  §  1783,  de- 

40  Pa.  St.  140,  80  Am.  Dec.  566.    Indiana :  clarea  that  "  the  wife  is  a  feme  moU  as  to  her 

Cummings  o.   Sharpe,  21   Ind.  331.    He-  separate  estate,  unless  controlled  by  the  set- 

braska:  Webb  v.  Hoselton,  4  Neb.  308, 19  tlement.    But,  while  a  wife  may  contract. 

Am.  Bep.  638.    Kansas :  Deering  i;.  Boyle,  she  cannot  bind  her  separate  estate  by  any 

8  Kans.  525,  12  Am.  Bep.  480,  where  the  contract  of  secnrityship,  nor  by  any  aasump- 

cases  are  fully  examined.  Eentnoky :  Smith  tion  of  the  debts  of  her  husband."    But  a 

v.  Wilson,  2  Met.  235 ;  Johnston  v.  Fergu-  mortgage  under  a  settlement  to  secure  a 

son,  2  Met.  503 ;  Sharp  v.  Proctor,  5  Bush,  debt  of  the  husband  is  valid,    ^tna  Ins. 

396 ;  Hobson  t;.  Hobson,  8  Bush,  665.    Call-  Co.  v,  Brodinax,  48  Fed.  Bep.  892,  9  Sup. 

fonda :  Alexander  v.  Bouton,  55  Cal.  15.  Ct.  Bep.  61.    In  Louisiana  a  married  woman 

^  Alexander  i;.  Bouton,  55  Cal.  15 ;  Mar-  cannot  mortgage  her  separate  estate  witb> 

low  r.  Barlew,  53  Cal.  456.    A  married  out  judicial  authority.  Stuffier  t\  Puckett,  30 

woman,  except  in  relation  to  her  separate  La.  Ann.  811.  California:  Civil  Code,  §§158, 

property,  is,  in  California,  under  a  disability  162.    Property  acquired  after  marriage  by 

to  contract.  either  husband  or  wife,  or  by  both,  other- 

^  As  in  Maaaaohnsetts :  P.  S.  1882,  ch.  wisethanbygift,  bequest,  devise,  or  descent, 

147,  §  1 ;  Nourse  v.  Henshaw,  123  Mass.  is  called  community  property^  of  which  the 

96.    Indiana:  Provided  her  husband  join  husband  has  the  management  and  control 

with  her.    1  B.  S.  1876,  p.  550;  Layman  v,  with  absolute  power  of  disposition,  except 

Shttltz,  60  Ind.  541,  547;  Brick  v.  Scott,  by  will.    Civil    Code,    §§   164,   172.    See 

47  Ind.  299.    Kiohigaa:  Frickee  i;.  Don-  Bosenberg  v.  Ford,  85  CaL  610,  24  Pac 

ner,35  Mich.  151.    Minnesota:  Laws  1869,  Bep.  779.    If  real  estate  be  purchased  with 

cb.  56,  §  2 ;  Northwestern  Mnt.  Life  Ins.  Co.  Such  property,  and  the  title  be  taken  in  the 

t;.  Allis,  23  Minn.  337;  Sandwich  Manuf.  Co.  name  of  the  wife,  a  mortgage  of  it  by  her 
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mortgage  of  her  separate  real  estate  is  effectual,  whether  executed 
by  her  aloue  or  jointly  with  her  husband. 

113.  In  some  States  a  married  woman  may  make  a  valid  mort- 
gage of  her  separate  property  to  seoure  the  pasrment  of  the  debt 
of  her  husband  or  of  any  other  person,  in  the  same  manner  as  if 
she  were  unmarried.^    Any  consideration  which  would  be  sufficient 

creates  no  lien.    Yet  if  the  hnsband  dies,  888;  Thornton  v.  Bank,  71  Mo.  221 ;  Hfu 

and  the  wife  inherits    the  property,  the  german  v,  Sntton,  91  Mo.  519, 4  S.  W.  Rep. 

mortgage  becomes  a  lien  on  her  interest  73 ;  Rines  v.  Mansfield,  96  Mo.  394,  9  S. 

Parry  v.  Eelley,  .')2  Cal.  334.    The  fact  that  W.  Rep.  798 ;  ITergnson  v.  Soden  (Mo.),  19 

a  note  and  mortgage  were  given  by  a  wife  S.  W.  Rep.  727.    The  mortgage  is  valid 

whUe  living  apart  from  her  husband  does  though  the  debt  is  evidenced  by  the  wife's 

not  of  itself  prove  that  the  lands  mortgaged  void    note,    the  debt    being  a  valid  one. 

were  her  separate  property.    McComb  v.  Meads  v.  Hutchinson  (Mo.),  19  S.  W.  Rep. 

Spangler,  71  Cal.  418,  12  Pac  Rep.  347.  1111.    North  Carolina :  Newhart  v.  Peters, 

^  §§  lOe,  110;  Steppos  v.  Beall,  22  WaU.  80  N.  C.  166.  See  §  110. 
329 ;  Parsons  v.  Denis,  2  McCrary,  359.  But  where  one  in  good  faith,  and  without 
Fttmsylvaiiia :  Gable's  App.  7  Atl.  Rep.  52.  notice,  advances  money  on  a  mortgage  exe- 
Vew  Jersey :  Campbell  v.  Tompkins,  32  N.  cnted  by  a  married  woman  and  her  husband, 
J.  £q.  170;  Conover  v.  Grover,  31  N.  J.  on  the  faith  of  representations  of  the  mort- 
£q.  539 ;  Tooker  v.  Sloan,  30  N.  J.  £q.  394 ;  gagors  that  the  money  is  for  the  sole  benefit 
Bobbins  v.  Abrahams,  5  N.  J.  £q.  465 ;  Con-  of  the  wife,  he  is  not  affected  by  a  secret 
way  V.  WUson,  44N.  J.  £q.  457, 11  Atl.Rep.  agreement  between  the  hnsband  and  the 
607.  Conaeetieiit :  Stafford  Sav.  Bank  v.  wife  that  the  money  should  be  used  by  the 
Underwood,  54  Conn.  2,  4  Atl.  Rep.  248.  hnsband  in  his  business.  Ward  v.  Berk- 
Florida:  Dzialynski  v.  Bank,  23  Fla.  346,2  shire  Life  Ins.  Co.  108  Ind.  301,  9  N.  E. 
So.  Rep.  696.  Arkansas :  Collins  t;.  Wassell,  Rep.  361 . 

34  Ark.  17, 33.  California :  Marlow  v.  Bar-  In  Indiana,  under  Acts  1879,  p.  160,  R.  S. 
lew,  53  Cid.  456.  New  York:  Demarest  v.  1881,  §  5119,  which  provided  that  a  married 
Wynkoop,  3  Johns.  Ch.  129, 144, 8  Am.  Dec.  woman  should  not  mortgage  her  separate 
467 ;  Firemen*s  Ins.  Co.  v.  Bay,  4  Barb.  407.  property  acquired  by  descent,  devise,  or  gift, 
Iowa :  Iowa  Code,  §  2506 ;  Low  v,  Ander-  as  security  for  the  debt  of  any  other  person, 
son,  41  Iowa,  476.  Miehigaa:  Smith  v.  Os-  a  mortgage  executed  by  her  to  secure  her 
bom,  33  Mich.  410.  Alabama:  Short  v,  husband's  debt,  on  land  acquired  by  pur- 
Battle,  58  Ala.  456.  lEaryland :  Comegys  chcae,  was  not  void  or  voidable.  Gardner  v. 
V,  Clarke,  44  Md.  108 ;  Plummer  v.  Jarman,  Case,  1 1 1  Ind.  494, 13  N.  E.  Rep.  36.  A  mort- 
44  Md.  632.  Oregon:  Moore  p.  Fuller,  6  gage  properly  executed  by  a  married  woman 
Oreg.  272,  25  Am.  Rep.  524;  Cross  v.  upon  her  separate  real  estate  is  a  valid 
Allen,  141  IT.  S.  528, 12  Sup.  Ct  Rep.  67.  and  binding  security,  unless  it  constitutes 
Xinnaaota :  Sandwich  Mannf.  Co.  v.  Zell-  a  contract  of  suretyship.  Johnson  v.  Jou- 
mer,  48  Minn.  408, 51 N. W.  Rep.  379 ;  Insnr-  chert,  1 24  Ind.  105, 24  N.  £.  Rep.  580.  Such 
ance  Co.  v.  Allis,  23  Minn.  337.  WiseoDsin :  mortgage  by  her  of  her  land  to  secure  a  loan, 
Eaton  17.  Dewey,  79  Wis.  251,48  N.  W.  the^proceeds  of  which  are  partly  used  to  pur- 
Rep.  523,  where  it  was  held  that  the  husband  chase  land,  the  title  to  which  is  taken  in  her 
might  make  a  mor^^age  of  his  wife's  land  name,  is  valid  to  the  extent  so  used ;  Johnson 
partly  for  his  own  benefit,  there  being  no  v.  Jouchert,  124  Ind.  105, 24  N.  E.  Rep.  580 ; 
evidence  of  oollntion  between  the  husband  Jouchert  «.  Johnson,  108  Ind.  436,  9  N.  E. 
and  the  mortgagee.  KmovI  :  May  more-  Rep.  41 3;  Vogel  v.  Leichner,  10^  Ind.  55, 1 N. 
gage  her  property  not  held  to  her  separate  E.  Rep.  554 ;  Noland  v.  State,  115  Ind.  529, 1 8 
use  for  any  purpose.  B.  S.  1889,  §  2396  ;  N.  E.  Rep.  26;  though  invalid  to  the  extent 
Meads  v,  Hutchinson  (Mo.),  19  S.  W.  Rep.  the  proceeds  are  for  the  husband's  benefit. 
1111 ;  Rosenheim  v.  Hartsock,  90  Mo.  357,  A  mortgage  is  not  within  the  prohibition  of 
2  8.  W.  Rep.  473 ;  Wilcox  v.  Todd,  64  Mo.  the  statute  when  the  consideration  upon 
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to  support  the  obligation  if  made  by  any  one  else,  as,  for  instance, 
the  granting  of  the  original  loan,  or  a  subsequent  extension  of  the 
time  of  payment  of  the  debt,  is  sufficient  to  sapport  her  undertak- 
ing.^    Her  mortgage,  given  to  secure  the  payment  of  the  bond  of 

which  it  was  executed  inured  to  the  benefit  a  debt  of  her  hnsband,  was  till  recently  void 

of  the  married  woman,  or  to  the  benefit  of  ander  the  Constitution  and  statntes  of  the 

her  estate.     Badger  v.   Hoover,  120  Ind.  State.    Anltman  v.  Ruah,  26  S.  C.  517,  2 

193,  21  N.  £.  Rep.  888.    If  the  mortgage  is  S.  E.  Bep.  402;  Habenicht  v,  Rawls,  24 

upon  the  joint  property  of  both  husband  S.  C.  461,  58  Am.  Rep.  268;   Harris  u. 

and  wife,  and  is  made  to  secure  a  loan  McCaalan,  31  S.  C.  420,  10  S.  E.  Rep.  104; 

obtained  upon  their  joint  application,  the  Carrigan  v.  Drake  (S.  C),  15  S.  £.  Rep. 

burden  is  upon  them  to  show  that  the  con-  339.    Her  mortgage  for  the  benefit  of  her 

sideration  was  not  obtained  and  used  for  the  husband  was  void,  proTided  the  lender  had 

benefit  of  their  join  testate.    Security  Co.  o.  knowledge  of  such  intended  use.    Bates  (?. 

Arbuckle,  119  Ind.  69,  21  N.  E.  Rep.  469  ;  Am.  Mortg.  Co.  (S.  C.)  16  S.  E.  Rep.  883 ; 

Jenne  t;.  Burt,  121  Ind.  275,  22  N.  E.  Rep.  Tribble  v.  Poore,  30  S.  C.  97,  8  S.  £.  Hep. 

256.    Such  a  mortgage  made  to  secure  the  541 ;  Gwynn  v.  Gwynn,  31  S.  C.  482,  10 

husband's  note,  though  given  in  payment  S.  E.  Rep.  221 ;  Greig  v.  Smith,  29  S.  C. 

for  the  land,  is  void  as  to  the  wife.    Stewart  426,  7  S.  E.  Rep.  610 ;  Goodgion  v.  Vaughn, 

V.  Babbs,  120  Ind.  568,  22  N.  E.  Rep.  770;  32  S.  C  499,  11  S.  E.  Rep.  351 ;  Salinas  v. 

State  V.  Kennett,  114  Ind.  160,  16  N.  E.  Turner,  33  S.  C.  231,  11  S.  E.  Rep.  702; 

Rep.  173;  Jones  r.  Ewing,  107  Ind.  313,  6  Chambers  v.  Bookman,  32  S.  C.  455,  11 

N.  E.  Rep.  819.    The  provision  against  a  S.  E.  Rep.  349.    The  amount  of  the  hus- 

married  woman  becoming  a  surety  was  in-  band's  debt  included  in  the  mortgage  was, 

tended  for  her  protection   alone,  and  the  upon  foreclosure,  deducted  in  computing 

defence  of  coverture  cannot  be  made  solely  the  amount  due.    Brown  v,  Prevost,  28 

for  the  benefit  of  a  third  person.    A  stranger  S.  C.   123,  5  S.  E.  Rep.  274;   Erwin  v, 

cannot  set  up  this  defence.   Johnson  v.  Jou-  Lowry,  31  S.  C  330, 9  S.  £.  Rep.  961.    But 

chert,  124  Ind.  10.%  24  N.E.  Rep.  580.    As  is  now,  by  Act  1887,  p.  819,  any  mortgage 

in  effect  said  in  Sutton  v.  Aiken,  62  Ga.  733,  affecting  her  separate  estate,  executed  by  a 

741,  the  purpose  of  the  statute  is  economi-  married  woman,  is  made  a  charge  on  her 

cal,  not  moral ;  and  its  policy  is  in  favor  of  separate  estate,  whenever  the  intention  to 

a  class,  and  not  of  the  public  at  large.  do  so  is  declared  in  such  mortgage.     When 

Under  this  statute  a  mortgage  by  a  mar-  suofa  intention  is  declared  by  a  married 
ried  woman  upon  her  separate  real  estate,  woman  she  is  bound  thereby,  though  in  fact 
owned  by  herself  and  husband  by  entireties,  the  mortgage  was  given  to  secure  her  hus- 
is  voidable  by  her.  McCormick  Harvesting  band's  debt,  and  the  mortgagee  had  know- 
Machine  Co.  V.  Scovell,  111  Ind.  551,  13  N.  ledge  of  the  fact.  Scottish-American  Mort- 
E.  Rep.  58;  Dodge  v.  Kinzy,  101  Ind.  102;  gage  Co.  v.  Moxson  (S.  C),  17  S.  £.  Rep. 
Crooks  V.  Kennett,  111  Ind.  347,  12  N.  E.  244;  Ellis  v.  American  Mortg.  Co.  (S.  C.) 
Rep.  715 ;  Bridges  t;.  Blake,  106  Ind.  332,  6  15  S.  E.  Rep.  267 ;  Reid  v.  Stevens  (S.  C), 
N.  E.  Rep.  833 ;  Fawkner  v,  Scottish- Amer-  17  S.  E.  Rep.  358. 

ican  Mortg.  Co.  107  Ind.  555,  8  N.  E.  Rep.  In    Kentucky  a   married    woman    may 

689 ;  Yogel  v.  Leichner,  102  Ind.  55, 1  N.  £.  mortgage  her  separate  estate  to  pay  her 

Rep.  554 ;  McLead  V.  J£tna  L.  Ins.  Co.  107  own   debt  created    for  her  own    benefit; 

Ind.  394,  8  N.  £.  Rep.  230.  Hounshell  &.  Insurance  Co.  81  Ky.  304 ;  but 

Under  this  act  a  married  woman  may  she  cannot  make  such  a  mortgage  to  secure 

convey  her  land  to  her  husband  to  enable  a  debt  of  her  husband.    Merchants'  &  Me- 

him  to  secure  a  loan  by  mortgage.    Long  chanics'  Loan  &  Building  Asso.  v.  Jarvis 

V.  Grossman,  119  Ind.  3,  21  N.  E.  Rep.  450.  (Ky.),  18  S.  W.  Rep.  454 ;  Lane  v.  Traders' 

In  South  Carolina  a  mortgage  by  a  mar-  Deposit  Bank  (Ky.),  21  S.  W.  Rep.  756. 

ried  woman  of  her  separate  estate,  which  ^  Low  v.  Anderson,  41  Iowa,  476 ;  Short 

shows  on  its  face  that  it  was  given  to  secure  v.  Battle,  52  Ala.  456. 
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her  husband,  will  not  be  regarded  as  having  no  validity  or  binding 
effect  simply  because  the  consideration  of  the  bond  is  an  obligation 
merely  moral,  and  not  enforcible  at  law  or  in  equity.^  Whatever 
conflict  there  may  be  in  the  authorities  as  to  the  ability  of  a  wife 
to  chaise  herself  personally  for  any  debts  not  contracted  for  her 
own  benefit,  there  is  a  general  unanimity  in  holding  that  a  mort- 
gage upon  her  property  may  be  enforced  against  that,  whether 
made  for  her  benefit  or  not. 

The  mortgage  of  a  married  woman  upon  her  property,  given  to 
secure  a  debt  of  her  husband,  but  taken  by  the  mortgagee  in  good 
faith,  and  vrithout  fraud  on  his  part,  will  seldom,  if  ever,  be  set 
aside,  even  on  proof  that  her  husband  procured  her  execution  of  it 
by  fraudulent  representations.^  A  wife  having  executed  a  paper 
at  the  request  of  her  husband,  without  reading  it  or  inquiring  as  to 
the  contents  of  it,  although  it  was  a  mortgage  of  her  property,  the 
mortgagee  having  no  knowledge  of  this  fact,  was  not  allowed  to 
restrain  the  delivery  of  it,  on  the  ground  that  it  was  procured  by 
fraud  or  deceit^  But  the  court  will  refuse  to  enforce  a  mortgage^ 
the  execution  of  which  by  the  wife  was  procured  by  harshness  and 
threats  on  the  part  of  the  husband  so  excessive  as  to  subjugate  and 
control  the  freedom  of  her  will ;  ^  or  one  procured  by  the  husband 
as  agent  for  his  creditor  upon  a  false  representation  that  the  con- 
sideration of  it  was  merchandise  to  be  shipped  to  her  for  her  use  in 
her  separate  business.^ 

It  is  provided  by  statute  in  Indiana  that  a  married  woman  shall 
not  mortgage  or  in  any  manner  incumber  her  separate  property 
acquired  by  descent,  devise,  or  gift  as  a  security  for  the  debt  or  lia- 
bility of  her  husband  or  any  other  person.^ 

113  a.  The  mortgage  of  a  married  woman  is  not  vcdid  unless 
made  for  a  valid  consideration*  Thus,  where  a  married  woman 
executed  a  mortgage,  without  her  husband^s  concurrence,  to  her 
mother,  to  secure,  as  was  claimed,  advances  made  to  her  by  her 
father  long  before,  and  the  evidence  showed  that  the  advances  were 
intended  by  her  father  as  a  gift,  and  that  the  real  object  in  execut- 
bg  the  mortgage  was  to  protect  the  property  from  her  husband,  it 
was  held  that  the  mortgage  was  not  valid,  and  that  a  court  of  equity 

1  Campbell  v,  TomplLiiis,  32  N.  J.  Eq.  man  v.  Werges,  IIS  U.  S.  139,  5  Sup.  Ct 

17a  Rep.  65. 

*  Spnrgiti  V.  Treub,  65  III.  170.  Text  *  Central  Bank  of  Fiederick  v.  Gopeland, 
qaoted  with  approval  in  Collins  v.  Waasell,  18  Md.  305,  81  Am.  Dec.  597. 

34  Aik.  17,  33.  *  Haskit  v.  Elliott,  58  Ind.  493. 

*  ComegjB  V.  Clarke,  44  Md.  108.    And        «  Acts  1879,  p.  161,  ch.  67,  §  10. 
see  Freeman  v.  Wilson,  5]  Miss.  329 ;  Mers- 
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§  114.]  THE  PABTIES  TO  A  UOBTQAGE. 

conld  Dot  declare  tlie  loan  to  be  a  lien  on  the  wife's  separate  prop- 
erty.' 

A  mortgage  by  a  wife  of  her  separate  property  to  secure  her  huB> 
^band's  note  is  made  for  a  sufficient  consideration  if  there  was  a 
AafGcient  consideration  for  his  note.^ 

114.  A  wife  who  haa  mortsaged  her  separate  property  for 
.lier  hasband's  debt  is  in  the  position  of  a  soret;.^  She  is  en- 
titled to  all  the  rights  of  a  surety,  and  her  liability  and  the  mort- 
igage  lien  are  discharged  by  the  extension  of  the  time  of  payment 
without  her  consent,*  if  the  extension  he  a  binding  obligation  upon 
the  mortgagee,^  or  by  anything  that  would  discharge  a  surety  who 
:ia  personally  bound."  Her  rights  in  this  respect  are  the  same  as  if 
she  were  sole. 

The  rule  is  otherwise  where  a  married  woman  is  held  to  bind  her 
separate  property  generally  by  her  contract  in  relation  to  any  part 
of  such  property.  Where  this  is  the  case,  she  is  bound  as  principal 
when  she  makes  a  mortgage  to  secure  her  husband's  debt,  and  her 
rliability  is  not  affected  by  any  understanding  she  may  have  with 
her  husband,  or  by  the  giving  of  additional  security  as  collateral  to 
:the  mortgage.' 

Generally  she  is  entitled  to  have  her  estate  exonerated  out  of  the 
•estate  of  her  husband,  if  this  be  practicable.^  When  he  has  mort- 
gaged or  pledged  his  own  property  for  the  same  debt,  his  property 
should  in  the  first  instance  be  applied   to  satisfy  the  mortgage.' 

I  Heller  v.  Gtovm   (N.  J.),  S  Atl.  Bep.  Bull  d.  Coe,  77  Cnl.  M,  18  Pac.  Rep.  60S, 

esa.  11  Am.  St.  Rep.S3S. 

*  Post  D.  Sint  Nat.  Bank,  las  III.  559, 36  •  Bank  of  Albion   v.  Burni,  46  N.  T. 

:N.  E.  Bep.  978;  Eaton  v.  Dewey,  79  Wis.  170;  Coleman  c.  Van  Benuelaer,  44  How. 

J5I ,  48  N.  W.  Rep.  5!3.  Pr.  368  j  Smith  i:  Townwnd,  SS  N.  T.  479  ; 

'  Crosse.  Alien,  141  U.S.  5S8.  la  Sup.  Spear  u.  Ward,  IOCbI.  659;  Po»t  p.  Loeej, 

Ct  Hep.  67;  Hawley  r.  Braiilard,  9  Pa%e,  111  Ind.   74,  60  Am.  Dec  677;  While  ft 

900,37  Am.  Dec  390;  Demarral  i>.  Wyn-  Tador  Lead.  Cas.  in  Eq.  (4Ched.),  1932,  and 

koop,  3  Juhm.  Cb.  I£9,  8  Am.  Dec.  467;  caaes  cited;  Barrett  v.  Davis  (Mo),  15  S. 

Vartie  v.  Underwood,  18  Brirb.  561 ;  Smith  W.  Rep.  1010. 

v.  Townsend,  SS  N.  Y.4T9;  Puidy  n.  Hnat-  *  Fnckee  v.  Donnar,  .S9  Mich.  151. 

ington,  42  N.  Y.  334;  Wilcox  e.  Todd,  64  '  CroM  c  Allen,  141  U.  8.  538,  19  Snp. 

Mo.  3B8  ;  YoDDg  V.  Graff,  SB  III.  90;  Bart-  Ct.  Rep.  67,  per  Lamar,  J. 

lett  V.  Barlletl,  4  Allen,  440;  Eaton  r.  Na-  '  Alexander  d.  Boolon,  bs  Cal.  IS.     See 

•OD,  47   Me.  133;  Green   u.  Scranage,  19  Haney  v.  Wilke,  55  Cal.  525. 

Iowa,  461,  87  Am.  Dec  447;  Wation  p.  '  Wilcoi  v.  Todd,  64  Mo,  388;  Shinn  v. 

Thnrber,  II  Hicb.  457;  Spear  u.  Ward,  30  Smith,  79  N.  C.  310;  Huntingdon  D.  Unnt- 

Cul.  659;  Ellit  I'.  EenyoQ,  S5  Ind.    134;  in^don,  3  Bro.  P.  C.  1. 

Philbrooki  v.  McEwen,  SB  Ind,  347 ;  Hub-  >  Wilcox  v.  Todd,  64  Mo,  388;  Loomer 

bstil   IT.  O^den,  2S  Eana.  363;  Carlej  v.  r.  Wbeelnright,  3  Sandf.  Ch.  135 ;  Sbeidle 

Fox.sa  Mkh.387;  Po*t  v.  LoMj,  1 1 1  Ind.  ir.  WeUhlee,  16Pa.  St.  134;  Johns  t>.  Re«i- 

74,  12  N.  E.  Rep.  131,  60  Am.  Dec  677 ;  don,  11  Md.  469 ;  Weaki  d.  Haai,  3  Watti 
ft  S.  530, 39  Am.  Dec  39 ;  Knight  t>.  White- 


WHO  HAT   GIVE  A  MOBTGAGE.  [§§  115,  116. 

The  creditor  having  security  upon  the  husband's  property  for  the 
paymeDt  of  the  same  debt,  by  releasing  this  discharges  the  wife's 
estate.^  The  husband  being  the  principal  debtor,  if  be  acquire  the 
mortgage  it  will  be  discharged.'  Although  the  right  of  redemp- 
tion be  limited  to  him,  she  may  nevertheless  redeem,  unless  it 
appear  from  the  instrument  itself,  or  from  extraneous  evidence,  that 
she  intended  to  make  a  gift  of  the  property  to  her  husband,  and 
that  the  conveyance,  therefore,  should  be  absolute.^ 

A  married  woman  who  has  joined  her  husband  in  a  mortgage  of 
his  land  is,  according  to  some  authorities,  entitled  to  have  a  pay- 
ment made  by  a  sale  of  personal  property  belonging  to  her  hus- 
band, mortgaged  to  secure  the  same  debt,  applied  in  exoneration  of 
her  inchoate  dower  interest,  in  preference  to  an  application  of  the 
same  to  a  debt  to  the  mortgagee  secured  by  a  second  mortgage 
made  by  the  husband  alone.^ 

To  make  the  mortgagee  chargeable  with  the  equitable  rights  of 
the  wife,  as  surety  for  her  husband,  it  must  appear  that  he  had 
notice  of  this  relation.  Such  notice  cannot  be  inferred  merely  from 
the  fact  that  the  money  was  paid  to  the  husband,  because  he  may 
have  acted  as  his  wife's  agent  in  the  transaction.  But  if  the  mort- 
gage be  made  to  secure  a  preexisting  debt  of  the  husband's,  the 
creditor  is  affected  with  notice  of  the  wife's  equity  as  surety,  and 
in  his  dealings  with  the  husband  is  bound  by  this  knowledge.^ 

115.  A  husband  has  no  presumptive  authority  to  consent  to 
an  extension  of  a  mortgage  given  by  his  wife  to  secure  his  debt. 
The  holder  of  such  a  mortgage  is  chargeable  with  notice  of  her 
ownership,  and  that  she  stands  in  the  relation  of  surety  to  the  hus- 
band. The  lien  is  therefore  discharged  by  an  extension  of  the 
time  of  payment  without  her  concurrence.^ 

A  husband  has  no  implied  authority  to  employ  counsel  to  rep- 
resent his  wife,  and  to  bind  her  in  litigation  respecting  her  separate 
estate.^ 

116.  A  married  woman  may  make  a  valid  oontraot  to  assume 
a  mortgafire  in  a  conveyance  to  her  of  lands  so  incumbered,  and 

bead,  26  Mlsi.  245;  Wright  v.  Austin,  56  *  See  §  1684;  Gore  v.  Townsend,  105  N. 

Barb.  13;  Gahn  v.  Neimcewicz,  3   Paige,  C.  228,  U  S.  £.  Rep.  160. 

614, 1 1  Wend.  312.  *  Loomer  v.  Wheelwright,  3  Sandf.  Ch. 

^  Ajrres  V.  Hasted,  15  Conn.  504;  Johns  135;  Gahn  v,  Neirocewicz,  3  Paige,  614; 

r.  Reardon,  11  Md.  465.  Knight  v.  Whitehead,  26  Miss.  245. 

'  Fitch  V.  Cotbeal,  2  Sandf.  Ch.  29.  As  to  Kentnoky,  see  Hobson  v.  Hobson,  8 

s  Dnffy  r.  Ina  Co.  8  Watts  &  S.  413,  Bush,  665. 

483 ;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  *  Bank  of  Albion  v.  Bums,  2  Lans.  52 ; 

129,  8  Am.  Dec  467.  Smith  p.  Townsend,  25  N.  Y.  479. 

7  Mason  v,  Johnson,  47  Md.  347. 
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§  116.]  THE  PARTIES  TO  A  MORTGAGE. 

may  render  herself  liable  for  a  deficiency.^  Such  a  contract  is  not 
an  undertaking  to  pay  the  debt  of  another,  but  to  pay  her  own 
debt  for  the  benefit  of  her  own  estate.  Having  the  capacity  to 
make  contracts  for  the  acquisition  of  land,  she  must  have  the  capa- 
city of  binding  herself  for  the  payment  of  the  price  of  it.  It  is  as 
much  within  her  capacity  to  make  an  agreement  to  assume  the  pay- 
ment of  an  existing  mortgage  as  it  is  to  give  a  new  mortgage  and 
note  for  a  part  of  the  purchase- money.  She  is  bound  by  a  vendor's 
implied  lien  for  the  purchase-money  of  land  conveyed  to  her;^  and 
by  a  vendor's  lien  reserved  in  his  deed  or  by  contract.* 

A  mortgage  given  by  her  in  part  payment  of  the  purchase-price 
of  land  at  the  time  of  the  conveyance  to  her,  although  it  imposes 
no  personal  liability  upon  her,  is  nevertheless  valid,  and  may  be  en- 
forced in  equity  upon  the  land  by  foreclosure  sale.*  The  convey- 
ance and  mortgage,  read  together  as  parts  of  one  instrument,  in 
legal  effect  create  in  the  grantee  an  estate  upon  condition ;  and, 
without  reference  to  statutes  removing  the  wife's  common  law  disa- 
bilities, a  court  of  equity  would  treat  her  as  the  trustee  of  the 
grantor,  and  would  subject  the  land  to  the  payment  of  the  purchase- 
money.^  If  the  husband  assented  to  the  transaction,  a  court  of 
equity  would  compel  him  and  the  wife  to  execute  a  valid  mortgage 
to  secure  the  payment  of  the  purchase-money.® 

1  Huyler  v.  Atwood,  26  N.  J.  Eq.  504;  son,  56  Ala.  456;  Strong  v.  WaddeU,  57 

Perkins  v.  Elliott,  23  N.  J.  Eq.  526,  583;  Ala.  471 ;  Johnson  v.  Ward,  82  Ala.  486, 

Carpenter  v.  Mitchell,  54  111.  126;  Ballin  2  So.  Rep.  524. 

V.  Dillaye,  35  How.  Fr.  216,  37  N.  T.  35;  ^  Patterson  v.  Bobinson.  25  Pa.  St.  81 ; 

Plynn  v.  Powers,  35  How.  Pr.  279,  36  How.  Bamborger  v.  Ingraham,  38  Pa.  St.  146. 

Pr.  289 ;  Vrooman  ».  Turner,  8  Hun,  78,  •  Leach  v.  Noyes,  45  N.  H.  364.    The 

69  N.  Y.  280,  25  Am.  Rep.  195;  Indiana  statute  of  Alabama  does  not  diminish  the 

Yearly  Meeting  v.  Haines,  47  Ohio  St  423,  capacity  of  the  wife  to  take  and  receive 

25  N.  E.  Rep.  119.    See  §  753.  property  as    recognized  at  common   law. 

An  earlier  case  in  the  Supreme  Ck>urt  of  The  statute  relates  to  her  common  law  in- 
New  York  held  that  a  married  woman  was  capacity  to  hold  and  transmit  property,  and 
not  liable  in  such  case,  because  a  purchase  partly  removes  this.  At  common  law  the 
which  turned  out  so  poorly  —  the  property  right  to  disaffirm  a  conveyance  to  herself 
not  being  worth  the  amount  of  the  mortgage  during  coverture  did  not  pertain  to  her,  for 
covenant  —  could  not  be  for  the  benefit  of  the  same  reason  that  power  to  contract  was 
her  separate  estate.  Brown  v.  Hermann,  14  denied  her.  Disaffirmance  during  coverture 
Abb.  Pr.  394.  was  within  the  power  of  the  huaband  only, 

^  §  198 ;  Haskell  v.  Scott,  56  Ind.  564 ;  and  not  within  his  power  after  he  had  once 

Cox  V.  Wood,  20  Ind.  54;  Thompson  v.  assented  to  the  transaction.    In  Marks  v. 

Scott,  1  Bradw.  641.  Cowles,  the  husband  having  assented  to  the 

^  §  231.  purchase,  the  court  decide  that  the  husband, 

^  Marks  v.  Cowles,  53  Ala.  499,  overml-  as  trustee  of  the  wife,  having  under  the 
ing  Cowles  v.  Marks,  47  Ala.  612,  and  in  statute  power  to  invest,  with  her  concur- 
part  Hapgood  V.  Marlowe,  51  Ala.  478.  rence,  the  proceeds  of  her  statutory  estate 
And  see  Kieser  v.  Baldwin,  62  Ala.  526 ;  in  the  purchase  of  lands,  the  investment  be- 
Prout  V.  Hoge,  57  Ala.  28;  Smith  v.  Car-  ing  a  judidous  one  and  such  as  a  court  of 
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117.  In  Alabcuna  a  married  woman  cannot  bind  either  herself 
or  her  statutory  estate  by  a  mortgage  made  to  secure  debts  con- 
tracted by  her  husband.^  Formerly  she  was  incapable  of  incum- 
bering such  estate  even  to  secure  her  own  debt,  although  her  hus- 
band joined  in  the  conveyance.  Her  mortgage  was  an  absolute 
nullity.^  The  statutes  creating  the  wife's  statutory  separate  estate 
define  the  debts  to  which  it  may  be  subjected,  and  the  remedy  by 
which  the  liability  for  such  debts  may  be  enforced ;  consequently, 
even  a  mortgage  given  by  husband  and  wife,  to  secure  the  payment 
of  any  such  debt,  could  not  be  enforced.^ 

A  mortgage  of  a  married  woman's  statutory  separate  estate,  exe- 
cuted by  herself  and  husband  to  secure  the  payment  of  their  joint 
promissory  note,  is  not  binding  upon  her  or  her  estate.  The  con- 
sideration of  the  note  may  be  shown  by  parol  to  have  been  the 

eqnity  might  haTc  directed,  the  transaction  except  in  certain   cases  specified,  cannot 

of  which  the  mortgage  was  a  part  should  be  alienate  her  land  without  the  concurrence 

sustained.    Eor  present  statute,  see  §  117,  of  her  hosband.    For  construction  of  the 

note  1..  earlier  statute,  see  Marks  v.  Cowles,  53  Ala. 

1  Dandson  v.  Lanier,  51  Ala.  318;  Wil-  499  ;  Smith  v.  Carson,  56  Ala.  456 ;  Strong 

kinson  v.  Cheatham,  45  Ala.  337  ;  Cowles  v.  v.  Waddell,  56  Ala.  471 ;  Kavisies  o.  Stod- 

Miirki,  47  Ala.  61S ;  Northington  v.  Faber,  dart,  32  Ala.  599 ;  O'Connor  v.  Chamber- 

52  Ala.  45;  Fry  v.  Hamner,  50  Ala.  52;  hiin,59  Ala.  431 ;  Gilbert  v.  Dupree,  63  Ala. 

Riley  r.  Pierce,  50  Ala.  93;  Coleman  v.  331. 

Smith,  55  Ala.  368.    But  in  case  the  land  A  married  woman  may  be  relicTed  of  her 

has  been  paid  for  by  money  drawn  from  the  disabilities  as  to  her  statutory  and  other 

husband's  firm,  a  mortgage  by  her  of  the  separate  estate  on  petition  to  a  court  of 

land  to  secure  a  debt  of  the  firm  will  not  competent  jarisdiction.    Code  1876,  §  2731. 

be  set  aside.    Mathews  v.  Sheldon,  53  Ala.  Where  she  is  regularly  invested  by  the  court, 

136.  with  the  right  to  buy,  sell,  and  mortgage 

Under  Code  1867,  S§  2371,  2372,  2376,  her  property,  she  may  exercise  each  of  these 

an  property  of  the  wife,  held  by  her  previ-  powers  in  her  own  discretion,  just  as  if  she 

008  to  the  marriage,  or  which  she  may  be-  were  a  feme  »<de,    Robinson  v.  Walker,  81 

come  entitled  to  after  the  marriage,  in  any  Ala.  404, 1  So.  Rep.  347.    If  the  decree  in- 

manner,  is  the  separate  estate  of  the  wife,  tended  to  relieye  a  married  woman  of  her 

and  is  not  subject  to  the  liabilities  of  the  disabilities  is  void  for  insufficiency  of  the 

husband.    This  provision  is  continued  by  petition  (Powell  v.  Security   Co.  87   Ala. 

Code  1886,  §  2341.    The  earlier  Code  pro-  602,  6  So.  Rep.  339),  a  mortgage  executed 

Tided  that  property  thus  belonging  to  the  under  such  void  decree  is  itself  void,  and 

irife  vests  in  the  husband  as  her  trustee,  cannot  be  ratified  so  as  to  be  made  valid 

who  has  the  right  to  manage  and  control  without  a  new  consideration,  after  the  act  of 

the  same,  and  is  not  required  to  account  February  28, 1887,  giving  a  married  woman 

with  the  wife,  her  heirs,  or  legal  represen-  the  rights  of  a  feme  sole, 

tatives,  for  the  rents,  income,  and  profits  ^  Conner  v.  Williams,  57  Ala.  131 ;  Chnp- 

thereof.    The  Code  of  1886,  §§  2346,  2348,  man  v.  Abrahams,  61  Ala.  108  ;  McDonald 

2349,  however,  declares  that  the  wife  has  u.  Mobile  Life  Ins.  Co.  56  Ala.  468 ;  Gans 

full  legal  capacity  to  contract  in  writing  as  v,  Williams,  62  Ala.  41 ;  Thames  v.  Rem- 

if  she  were  sole,  with  the  assent  or  concur-  bert,  63  Ala.  561.    But  she  could  make  a 

rence  of  the  husband  expressed  in  writing ;  conditional  sale.    Vincent  v.   Walker,   86 

bat  she  cannot  directly  or  indirectly  be-  Ala.  333,  5  So.  Rep.  465. 

come  a  surety  for  her  husband.    The  wife,  >  Gilbert  v.  Dupree,  63  Ala.  331. 
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indebtedness  of  the  husband.^  But  if  the  contract  of  parchajse 
was  made  by  the  husband  alone,  though  the  conveyance  was  taken 
in  the  name  of  his  wife,  and  the  vendor  had  no  notice  of  the  wife's 
claim  to  the  money,  his  equity  under  the  mortgage  is  regarded  as 
superior  to  hers.^ 

A  distinction  is  taken  between  the  statutory  real  estate  of  a 
married  woman  and  that  which  is  her  equitable  separate  estate; 
and  such  an  equitable  separate  estate  may  be  created  when  the  gift 
or  devise,  or  conveyance  to  her^  clearly  and  certainly  shows  an  in- 
tent to  exclude  the  marital  rights  of  the  husband  under  the  statute. 
Such  separate  estate  not  affected  by  the  statute  she  can  mortgage 
for  her  own  debt  or  the  debt  of  her  husband,  or  of  any  one  else,  as 
if  she  were  ^feme  sole,^ 

118.  In  Mississippi  a  married  woman  can  make  contracts  bind- 
ing her  separate  property  only  for  certain  purposes.  In  general,  it 
may  be  said  that  she  has  no  power  to  borrow  money  by  mortgaging 
her  real  estate ;  but  if  the  lender  can  show  that  the  money  was 
actually  applied  to  discharge  a  debt  for  which  her  separate  estate 
was  already  bound,  or  to  make  purchases  for  which  she  might 
charge  her  estate,  then  the  lender  may  recover  upon  the  property 
mortgaged.*  She  cannot  bind  the  corpus  of  her  property  to  pay 
her  husband's  debt ;  ^  it  being  provided  by  statute  that  ^^  no  con- 
veyance or  incumbrance  for  the  separate  debts  of  the  husband  shall 
be  binding  on  the  wife  beyond  the  amount  of  her  income."^  Al- 
though such  a  mortgage  may  be  operative  on  her  estate  to  that  ex- 
tent, it  ceases  to  be  operative  upon  it  in  any  way  upon  her  death.^ 
But  during  her  lifetime  the  mortgagee,  when  entitled  to  possession 
after  default,  may  maintain  ejectment.  She  may  maintain  a  bill  to 
redeem,  or  for  an  account  against  the  mortgagee  in  possession.^ 

118  a.  The  law  of  the  State  where  the  land  is  situated  gov- 
erns as  to  the  oapaoity  of  a  married  woman  to  execute  a  mort- 
sragre,  though  it  be  executed  in  another  State.  Thus,  if  a  married 
woman  should  execute  a  mortgage  without  her  husband  joining  her, 
in  a  State  where  such  a  mortgage  would  be  valid,  conveying  land 

1  Stribling  v.  Bank  of  Kentucky,  48  Ala.  ^  Klein  v,  McNamara,  54  Miss.  90 ;  Viser 

451.  V.  Scruggs,  49  Miiis.  705 ;  Freeman  v.  Wil- 

^  Hajgood  V.  Marlowe,  51  Ala.  478.  son,  51  Miss.  329.    And  see  Dibrell  v.  Car- 

<  Short  i\  Battle,  52  Ala.  456;  Helme-  lisle,  51  Miss.  785;  Krwin  v.  Hill,  47  Miss, 

tag  V.  Frank,  61  Ala.  67 ;  Burrus  u.  Daw-  675. 

son,  66  Ala.  476;  Allen  v.  Terry,  73  Ala.  •  Code  1871,  §  1778. 

123 ;  Hooks  v.  Brown,  62  Ala.  258;  Sniythe  ?  Reed  v.  Coleman,  51  Miss.  835. 

r.  FitzRimroons  (Ala.),  12  So.  Hep.  48.  ^  Stephenson  v.  Miller,  57  Miss.  48. 

*  Allen  V.  Lenoir,  53  Miss.  321 ;  Harmon 
V,  Magee,  57  Miss.  410. 
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in  another  State  where  the  law  required  the  husband  to  join  with 
her  in  her  conveyance,  the  mortgage  would  have  no  effect  in  the 
latter  State,  and  could  not  be  enforced.^ 

y .  Tenants  in  Common  of  Partnership  Real  Estate, 

119.  Gtenerally.  —  Land  conveyed  to  members  of  a  copartner- 
ship as  tenants  in  common,  but  purchased  with  copartnership  funds 
and  used  for  copartnership  purposes,  is  treated  in  equity  as  copart- 
nership personal  property.  The  creditors  of  the  copartnership  are 
in  such  case  entitled  to  priority  of  payment  out  of  it  in  preference 
to  the  creditors  of  individual  members  of  the  firm.^  But  if  one 
member  of  the  copartnership  mortgages  his  apparent  interest  as 
tenant  in  common  of  such  land  for  a  consideration  paid  him  at  the 
time,  as,  for  instance,  for  a  loan  of  money,  the  mortgagee  having 
no  notice  of  the  character  of  the  property  in  equity  as  copartner- 
ship property,  he  is  entitled  to  hold  it  under  his  mortgage.  He 
may  rely  upon  the  legal  effect  of  the  conveyance  to  his  mortgagor, 
and  upon  his  apparent  title  upon  record.  A  person  taking  a  mort- 
gage without  notice  that  it  covers  partnership  property  is  a  pur- 
chaser, and  is  subject  to  no  equity  in  favor  of  the  partnership  or  of 
its  creditors.* 

Whether  real  property  is  partnersliip  assets  depends  upon  the 
intention  or  agreement  of  the  partners.  Such  intention  may  be 
express  or  implied.  In  the  absence  of  an  express  agreement,  parol 
evidence  may  be  resorted  to  for  the  determination  of  the  question. 
The  manner  in  which  the  members  of  the  firm  have  treated  and 
used  the  property  always  goes  far  in  determining  its  character.^ 

If  the  property  has  been  purchased  by  the  individual  partners 
with  their  own  funds,  each  taking  a  conveyance  of  an  undivided 
interest,  the  fact  that  the  property  has  for  a  time  been  used  for  the 
partnership  business  is  not  generally  sufficient  to  impress  it  with  an 
equitable  lien  for  the  payment  of  partnership  debts  as  against  a 
mortgage  of  one  partner's  interest  to  secure  his  individual  debt.^ 

^  Swank  v.  Hofnagle,  71  Ind.  53, 13  N.  >  Hewitt  v,  Rankin,  41  Iowa,  35;   His- 

E.  Rep.  105,  12  N.  E.  Rep.  303;  Brown  ».  cock  v.  Phelps,  49  N.  Y.  97 ;  quoted  with 

Bank,  44  Ohio  8t.  269,  6  N.  E.  Rep.  648.  approyal  in  Seeley  v.  Mitchell,  85  Ey.  508, 

See  §  883.  4  S.  W.  Rep.  190. 

*  Poliock's  Dig.  of  Law  of  Partnership,  «  Brown  v.  Morrill,  45  Minn.  483,  48  N. 

ch.  6;  Story  on  Partnership,  §S  92,  93;  W.  Rep.  328;  Riedebnrg  v.  Schmitt,  71 

Hewitt  V.  Rankin,  41  Iowa,  35 ;  Buchan  v.  Wis.  644,  38  N.  W.  Rep.  336. 

Sonmer,  2  Barb.  Ch.  165, 47  Am.  Dec.  305 ;  &  WUhite  v,  Boulware,  88  Ey.  169,  10  S. 

MeOy  p.  Wood,  71  Pa.  St.  488, 10  Am.  Rep.  W.  Rep.  629. 
719;  Hogle  V.  Lowe,  12  Nev.  286;  Tarbel 
V.  Bradley,  7  Abb.  N.  C.  273. 

103 


§  120.]  THE  PARTIES  TO  A  M0BT6AQE. 

120.  Notioe  of  partnership  equities.  —  A  mortgage  made  by 
a  partner  of  his  interest  in  partnership  real  estate,  to  one  who 
knows  it  to  be  such,  is  not  a  mortgage  of  the  partner's  undivided 
interest  in  such  real  estate,  but  of  his  interest  in  the  portion  mort- 
gaged after  the  payment  of  the  firm  debts  upon  a  settlement  of 
the  partnership  accounts.  The  mortgage  is  not  available  until  the 
partnership  debts  have  been  paid  and  the  partnership  accounts  have 
been  discharged,  if  the  other  partner  chooses  to  assert  his  equity, 
or  if  subsequent  partnership  mortgagees  assert  their  priority ;  ^  or 
if  creditors  of  the  partnership  attach  the  property  or  levy  an  execu- 
tion upon  it  as  belonging  to  the  partnership.^  There  would  in  such 
case  be  no  distinction  between  debts  incuiTed  prior  to  the  mort- 
gage and  those  incurred  subsequently.^  Upon  the  bankruptcy  of 
the  firm,  the  assignee,  in  behalf  of  the  creditors,  would  be  entitled 
to  the  property  in  preference. 

If  one  partner,  upon  retiring  from  the  partnership,  conveys  his 
interest  in  the  partnership  real  estate  to  another  person,  who  then 
comes  in  and  forms  a  new  firm,  and  this  new  partner  executes  a 
mortgage  of  such  real  estate  to  secure  the  purchase-money,  in  the 
absence  oL  any  evidence  that  the  mortgage  was  intended  to  be  a 
mortgage  of  this  partner's  interest  in  the  new  firm,  it  is  proper  to 
regard  it  as  a  mortgage  of  the  same  partnership  interest  in  the  old 
firm  which  was  conveyed  to  the  new  partner,  and  not  of  his  interest 
in  the  new  firm.  Such  a  mortgage  is  subject  to  the  payment  of  the 
debts  of  the  old  firm,  but  not  to  the  payment  of  the  debts  of  the 
new  firm.^  But  the  mortgagee  must  be  in  the  position  of  a  bond 
fide  purchaser  for  value ;  he  must  have  parted  with  money  or  goods, 
or  something  valuable,  in  reliance  upon  the  security.  If  he  has 
simply  taken  the  mortgage  to  secure  an  existing  debt,  or  has  know- 
ledge of  the  facts  which  make  the  property  in  equity  assets  of  the 
firm,  then  his  mortgage  will  be  postponed  to  the  equities  of  those 
who  have  a  right  to  have  the  property  applied  as  assets  of  the  co- 
partnership.^ But  a  recital  in  a  deed  to  three  persons  that  the 
conveyance  was  in  the  proportion  of  an  undivided  half  to  one  of 
them,  and  an  undivided  fourth  to  each  of  the  others,  ^'  this  being 
the  proportional  undivided  interest  of  each  of  the  above  partners 

^  Beecher   v,    SteveuB,   43    Conn.  587;  *  Lorejoy  v.  Bowen,  11  N.  H.  404. 

quoted  with  approral  in  Seeley  v.  Mitchell,  ^  Beecher  v,  StereDS,  43  Conn.  587.    8ee 

85  Kj.  508,  4  S.  W.  Bep.  190.  Phelps  v.  McNeely,  66  Mo.  554,  27  Am. 

^  Lovejoy  v.   Bowers,   11    N.    H.  404;  Bep.  878. 

French  v.  Lovejoy,  12  N.  H.  458 ;  Fargo  v,  *  Hiscock  r.  Phelps,  49  N.  Y.  97. 
Ames,  45  Iowa,  491 ;  Seaman  v.  Huffaker, 
21  Kan8.254. 
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in  the  firm  and  lands  "  of  the  partnership,  was  held  not  necessarily 
to  impart  notice  to  a  mortgagee  of  the  interest  of  one  of  the  grant- 
ees of  the  equitable  rights  of  the  others  as  representing  the  cred- 
itors of  the  firm.^ 

A  mortgage  by  one  partner  of  his  interest  in  a  mill  and  machinery 
in  the  continued  use  and  occupation  of  the  partnership,  to  secure 
such  partner^s  individual  debt,  passes  only  what  interest  such  part- 
ner may  have  after  paying  the  debts  of  the  copartnership.^  The 
continued  use  of  such  property  by  the  partnership  is  notice  of  the 
equitable  rights  of  the  partnership  in  the  property. 

If  the  description  of  the  property  in  the  mortgage  itself  shows 
that  the  property  is  that  of  a  partnership,  as  where  it  is  described 
as  all  the  right,  title,  and  interest  of  a  partner  individually,  and 
as  a  member  of  a  certain  firm  in  all  the  real  estate  and  other  prop- 
erty of  the  firm,  the  mortgagee  necessarily  has  notice  of  the  partner- 
ship equities.  The  existence  of  such  a  mortgage  cannot  prevent 
the  copartners  from  disposing  of  the  real  estate  for  the  legitimate 
purposes  of  the  copartnership,  such  as  adjusting  its  affairs  with 
creditors,  or  with  each  other.  The  recording  of  such  mortgage  is 
without  effect  upon  the  other  members  of  the  copartnership,  or 
upon  any  one  taking  a  conveyance  made  for  partnership  purposes.^ 

121.  A  valid  mortgage  may  be  made  by  one  partner  to  seoure 
a  partnership  debt  upon  partnership  property.  Where  a  copart- 
nership carried  on  business  in  a  store  built  by  the  firm  upon  land, 
the  legal  title  of  which  was  in  A.,  and  one  of  hiB  copartners,  to 
secure  a  copartnership  debt,  executed  a  mortgage  of  the  land  with 
the  consent  of  his  copartners,  and  in  the  firm  name  of  A.  &  Co., 
and  acknowledged  the  execution  of  it  ^'  as  his  free  act  and  deed  in 
behalf  of  said  firm,"  it  was  held  valid  as  against  a  person  who,  with 
actual  notice  of  this,  took  a  subsequent  mortgage  of  the  same  prop- 
erty executed  by  A.^  Such  a  mortgage  is  valid,  too,  as  against 
creditors  of  the  firm  whose  lien  attached  afterwards.^ 

An  exception  to  the  general  rule,  that  an  authority  to  bind  an- 
other by  an  instrument  under  seal  must  itself  be  created  by  a  like 
instrument,  seems  to  have  been  established  in  the  case  of  partners ; 
they  may  give  each  other  authority  by  parol  to  bind  each  other  by 

^  Yan  Sljck  v.  Skinner,  41  Mich.  186.  See  note  to  this  case  for  decisions  relating 

Bat  the  decision  in  this  case  seems  not  to  be  to  partnership  realty, 

qaite  in  harmony  with  other  authorities.  *  Wilson  v.  Hanter,  14  Wis.  683,  80  Am. 

>  Mechanics'  Bank  o.  Godwin,  5  N.  J.  Dec.  795. 

£q.  334.  ^  Citizens'  Nat.  Bank  v.  Johnson,  79  Iowa, 

*  Tarbel  v.  Bradley,  7  Abb.  N.  C.  273.  290,  44  N.  W.  Rep.  551. 
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instTuments  ander  seal.^  Some  of  the  cases  cited  do  not  refer  to 
convejanceB  of  real  estate.  But  if  authority  to  execate  a  personal 
contract  under  seal  may  be  implied  from  this  relation,  the  same 
authority  may  as  well  extend  to  conveyances  of  real  property. 
Lord  Kenyon  said  that,  if  the  relation  of  partnership  gave  this 
authority  in  the  one  case,  it  "  would  extend  to  the  case  of  mort- 
gages." " 

An  unauthorized  mortgage  of  partnership  property  made  by  one 
partner  using  the  name  of  his  copartner  may  be  ratified  hy  the 
latter  by  parol,  or  by  any  act  showing  his  recognition  of  the  mort- 
gage.^ A  mortgage  of  such  real  estate  by  one  partner  to  secure  a 
copartnership  debt  is  valid  ;  *  but  it  is  not  valid  if  made  in  opposition 
to  the  will  of  another  partner  with  the  knowledge  of  the  creditor.^ 
There  are  authorities,  however,  which  hold  that  auoh  a  mortgage, 
made  without  the  previous  authority  of  the  other  partner,  binds 
only  the  interest  of  the  partner  executing  it" 

122.  On  the  other  hand,  if  a  partner  mortgage  hie  eeparote 
property  to  aeoure  a  partnerahtp  debt,  he  becomes  a  surety  for 
the  Srm,  and  his  separate  creditors,  upon  his  bankruptcy  or  ineol- 
veney,  have  a  right  to  insist  that  the  partnership  property  be  first 
applied  to  the  payment  of  the  debt  so  secured.^ 

123.  tTpon  the  death  of  a  partner  holding  saoh  an  interest 
in  partnership  real  estate,  his  share  descends  to  his  heirs,  but 
equity  converts  the  legal  title  into  a  trust,  to  be  devoted  to  the 
payment  of  partnership  obligations,  before  it  can  be  taken  as  a 
part  of  his  separate  estate.^  As  gainst  the  partnership  creditors 
there  can  be  no  dower  in  such  land.  But  when  such  real  estate  is 
not  required  for  the  payment  of  the  partnership  debts,  or  the  ad- 
justment of  accounts  between  the  partners,  it  is  to  be  treated  as 
realty  in  the  settlement  of  the  estate,  and  is  subject  to  dower.  It 
is  then  treated  in  every  way  as  real  estate,  and  does  not  go  to 
the  personal  representatives  of  the  deceased.  It  is  to  be  regarded 
as  real  estate,  and  subject  to  all  the  rules  applicable  to  real  estate.' 
The  conversion  of  such  real  estate  into  personalty,  (or  the  purpose 

1  See  Wileon  v.  Hunter,  U  WU.  683,  SO  '  ATsrill  e.  Loacka,  6  Bu-b.  470. 

Am.  D«c  T»;  Cadj  r.  Shepherd,  11  Pick.  *  WUcoxv.  Wilcox,13  Allen,  39! ;  Bnm- 

400,  .ll  Am.  Dec  379 ;  Swan  v.  Stedmaii,  4  side  e.  Merrick,  4  Met.  937 ;  Djer  v.  Clark, 

Met  biS;  Smith  v.  Kerr,  3  N.  T.  144.  B  Met.  SSS,  39  Am.  Dec  697;  HoTard  v. 

'  1  [nmwD  n.  Jackwni,  7  T.  B.  !03.  Prteat,  9  Man.  682 ;  I^atl  v.  Oliver,  S  Mo- 

'  f  lolbrook  i>  Chamberlin,  116  Mau.  199,  Lean,  37. 

IT  Am,  Rep.  146.  ■  Foatcr'a  AppeB],74  Fa.  St.  391, 15  Am. 

•  Cooley  t).  Hobart,  8  Iowa,  35B.  Rep.993i  Wilcox  t>.  Wilcox,  13  Allen,  !5!  ; 

'  Bull  p.  Harrii,lSB.  Mod.  199.  Hewitt  e.  KankiD,  41  Iowa,  39,  and  cue* 

■  Sutllre  I'.  Jono,  61  Ga.  676.  cited. 
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of  the  settlement  of  the  partnership  afiFairs,  is  a  device  of  equity ; 
and  as  soon  as  the  reason  of  the  rule  ceases,  by  the  closing  of  the 
partnership  affairs  without  calling  upon  the  real  estate,  the  rule 
itself  no  longer  applies.^  This  equitable  interference  is  not  ex- 
tended so  as  to  convert  all  real  estate  into  personalty  for  the  pur- 
pose of  a  division. 

A  mortgage  by  an  individual  partner  of  such  real  estate  is  re- 
lieved of  all  equities  in  favor  of  the  partnership  so  soon  as  the 
business  of  the  partnership  is  closed,  without  requiring  the  applica- 
tion of  it  to  the  firm  debts.^ 

VI.  Corporations. 

124.  A  corporation  heus  the  power  to  mortgagre  its  real  estate 
as  an  incident  to  the  power  to  acquire  and  hold  it,  and  to  make 
contracts  in  regard  to  it,  when  the  power  is  not  expressly  denied, 
and  is  not  inconsistent  with  the  public  obligations  of  the  corpora- 
tion.^ A  municipal  corporation  has  also  the  power  to  mortgage  its 
real  estate.^  In  general,  it  may  be  said  that  the  juB  disponendi  of 
corporations  is  at  common  law  unlimited.  This  right  may  of  course 
be  circumscribed  by  statute,^  or  by  the  charters  under  which  corpo- 
rations are  organized  ;  and  it  is  the  case  generally  that  corporations, 
to  which  are  given  large  powers  and  valuable  privileges,  from  the 
exercise  of  which  it  is  expected  the  public  will  derive  advantage, 
are  impliedly  restrained  in  their  power  of  alienation.  Railroad 
companies  are  of  this  class ;  they  cannot  mortgage  their  franchises 
or  property  essential  to  the  continued  operation  of  the  roads  with- 
out legislative  authority ;  ^  but  an  unauthorized  mortgage,  or  one 

^  Judge  Story  Bays,  in  his  work  od  Fart-  ten  assent  of  a  mf^oritj ;  Mass.  Stat  of 

nership,  §  93,  that  this  is  an  open  question.  1870,  ch.  224,  §  15;  or  of  two  thirds  of  the 

Bot  the  anthorities  now  seem  decisive  of  stockholders.    2  R.  S.  of  N.  Y.  p.  499,  $  18. 

the  law  as  stated  in  the  text  Snch  a  statute  is  for  their  protection  against 

^  Hewitt  9.  Rankin,  41  Iowa,  85.     See,  the  improvident  acts  of  the  officers,  and  is 

Also,  Shearer  r.  Shearer,  98  Mass.  107,  for  not  exacted  because  mortgaging  corporate 

an  able  opinion  by  Mr.  Justice  Wells.  property  is  improper  in  itself.    Therefore  a 

'  Jones  V.  Guaranty  &  Indemnity  Co.  defect  in  the  assent  to  invalidate  the  mort- 

101  U.  S.  622 ;  Fisher's  App.  14  Atl.  Rep.  gage  must  be  material.    Greenpoint  Sugar 

225;  Fitch  v.  Lewiston  Steam-Mill  Co.  80  Co.  v.  Whxtin,  69  N.  Y.  328.     See,  also, 

Me.  34,  12  Atl.  Rep.  732 ;  Aurora  Agr.  &  Carpenter  v.  Blackhawk  Gold  Mining  Co. 

Hort  Soc.  v.  Paddock,  80  111.  263.   And  see  65  N.  Y.  43 ;  Moran  v.  Strauss,  6  Ben. 

Angell  &  Ames  on  Corp.  153;  Curtis  v.  249. 

Leavitt,  15  N.  Y.  9 ;  Thompaon  v.  Lambert,  ^  Atkinson  v.  Marietta  &  Cinn.  R.  R.  Co. 

44  Iowa,  239.  15  Ohio  St.  21 ;  Coe  v.  Columbus,  Piqua  & 

As  to  mortgages  by  corporations,  see  Ind.  R.  R.  Co.  10  Ohio  St  372, 75  Am.  Dec. 

Jones  on  Corporate  Bonds  and  Mortgages.  518 ;  Commonwealth  v.  Smith,  10  Allen,  448, 

*  Vandasdall  v.  Watson,  65  Ind.  176.  87  Am.  Dec.  672.    The  power  of  such  com- 

^  One,  for  instance,  requiring  the  writ-  panics  to  mortgage  their  property  was  re- 

107 


§  125.]  THE  PARTIES  TO  A  MORTGAGE. 

defectively  executed,  or  securing  bonds  not  properly  drawn,  may 
be  subsequently  confirmed  by  the  legislature.^ 

A  mortgage  by  a  corporation  de  facto  is  good  until  the  State  has 
interposed  and  declared  its  exercise  of  corporate  powers  a  usurpa- 
tion. Until  this  is  done,  it  is  assumed  that  the  corporation  de  facto 
rightfully  possessed  and  exercised  corporate  powers.^ 

The  right  of  a  railroad  company  to  construct  a  road  being  given 
because  of  the  benefit  to  the  public  arising  from  the  use  of  the 
road,  a  power  conferred  upon  it  to  mortgage  its  property  is  con- 
strued to  confer  upon  the  mortgagee,  or  a  purchaser  under  the  mort- 
gage, all  needful  authority  to  use  the  road  in  a  proper  and  benefi- 
cial manner^  but  no  authority  to  take  up  and  sell  the  material  of 
which  the  road  is  made.^ 

A  mortgage  made  by  a  solvent  corporation  to  one  who  is  at  the 
time  a  director  and  stockholder,  to  secure  a  loan  made  by  him,  is 
not  invalid  on  account  of  the  relation  between  the  parties.^ 

126.  Lands  not  necessary  for  the  business  of  a  railroad.  — 
But  this  limitation  of  the  power  of  a  railroad  corporation  to  mort- 
gage its  real  estate  does  not  apply  to  lands  not  acquired  to  enable 
it  te  carry  on  the  business  which  it  was  chartered  te  do  for  the 
benefit  of  the  public,  and  not  needed  or  used  for  that  purpose. 
The  alienation  of  such  lands  in  no  wise  impairs  or  affects  the  use- 
fulness of  the  company  as  a  railroad  corporation,  or  its  ability  to 
exercise  any  of  its  corporate  franchises.  Mr.  Justice  Foster,  of 
Massachusetts,^  in  a  case  involving  this  point,  said :  ^'  The  recent 
cases  in  which  railroad  mortgages  have  been  adjudged  invalid  by 
this  court  do  not  countenance  any  doubt  of  the  power  of  a  railroad 
company  to  sell  and  convey  whatever  property  it  may  hold,  not 
acquired  under  the  delegated  right  of  eminent  domain,  or  so  con- 
nected with  the  franchise  to  operate  and  maintain  a  railroad  that 

garded  as  necessarilj  implied  in  Kelly  v.  and  complyiDg  with  other  formalities,  he- 

Ala.  &  Cio.  R.  K.  Co.  58  Ala.  4S9.  comes  a  quasi  corporation  defado,  and  a 

This  subject  is  barely  mentioned  in  this  mortgage  execated  by  the  chairman  and 
treatise,  because  it  is  fnlly  treated  in  the  secretary,  with  the  partnership  seal,  as  pro- 
author's  work  on  Corporate  Bonds  and  vided  by  the  act,  is  valid.  Briar  Hill  Coal 
Mortgages.  &  Iron  Co.  v.  Atlas  Works,  146  Pa.  Su  290, 

1  Chapin  v.  Vermont  &  Mass.  H.  R.  Co.  23  Atl.  Rep.  826  ;  Eliot  v.  Himrod,  108  Pa. 

8  Gray,  575 ;  Shaw  v.  Norfolk  County  R.  R.  St.  569. 

Co.  5  Mass.  162.  *  Palmer  r.  Forbes,  23  Ul.  301. 

3  Duggan  9.  Colorado  Mortgage,  &c.  Co.  *  MuIIanphy  Bank  v.  Schott,  135  111.  655, 

11  Colo.  113, 17  Pac.  Rep.  105.    In  Fenn-  26  N.E.  Rep.  640;  Beach  v.  Miller,  130  III. 

sylvania  a  limited  partnership,  organized  162,  22  N.E.  Rep.  464;  Roseboom  v.  Whit- 

under  the  Act  of  June  2, 1874,  which  has  taker,  132  111.  81,  23  N.  E.  Rep.  339. 

apparently  complied  with  the  provisions  of  ^  Heudee  v.  Piukerton,  14  Allen,  381. 
the  act  by  filing  its  articles  of  association 
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the  alienatioo  would  tend  to  disable  the  corporation  from  perform- 
ing the  public  duties  imposed  upon  it,  in  consideration  of  which 
its  chartered  privileges  have  been  conferred."  If  a  mortgage  by 
a  railroad  company.includes  lands  which  it  can  mortgage  without 
distinct  legislative  authority,  and  also  lands  which  it  cannot  convey 
without  such  authority^  the  mortgage  will  be  upheld  as  to  the 
former,  but  will  be  inoperative  and  void  as  to  the  latter.^ 

126.  A  religious  corporation  has  in  general,  under  our  laws, 
the  same  right  to  moiiigage  and  create  liens  upon  its  real  estate 
that  any  corporation  has.  Having  the  power  to  hold  and  enjoy 
real  estate,  unless  there  be  an  express  prohibition,  it  has  the  power 
to  mortgage  it.* 

127.  The  power  to  mortgage  resides  primarily  in  the  body 
corporate,  or,  in  other  words,  in  the  stockholders.  They  may 
authorize  the  execution  of  the  deed  by  any  agents  they  may  by 
special  vote,  or  general  by-law,  constitute  for  that  purpose.  The 
directors  of  a  corporation,  without  authority  either  expressly  or 
impliedly  derived  from  the  stockholders,  have  no  right  to  execute  a 
mortgage  or  to  authorize  any  one  to  do  so.'  But  even  if  the  direc- 
tors exceed  their  authority  in  borrowing  money  for  the  corporation, 
and  executing  a  mortgage  to  secure  the  repayment  of  it,  the  corpo- 
ration cannot,  after  enjoying  the  benefit  of  the  loan,  and  acquiesc- 
ing in  the  transaction,  question  their  authority.  The  stockholders 
may  restrain  the  directors,  or  other  officers,  in  any  attempt  to  trans- 
cend their  powers ;  but  if  they  remain  silent,  permitting  them  to 
execute  mortgages  upon  their  property,  and  receiving  the  benefits 
of  the  loan,  they  are  estopped  to  say  that  the  officers  were  not 
authorized  to  do  these  acts.^  A  corporation  ratifies  a  mortgage 
made  by  its  directors  by  issuing  bonds  under  it,  and  paying  inter- 

^  Heiidee  v.  Pinkerton,  14  Allen,  381 ;  sion  "  that  eveiy  corporation  as  such  has 

Jones  on  Railroad  Securities,  {12.  power  ...  to  hold,  purchase,  mortgage,  or 

'  Methodist  Epis.  Church  «.  Shulze,  61  otherwise  conrey  soch  real  and  personal 

Ind.  511 ;  Madison  At.  Ch.  v.  Oliyer  St.  estate  as  the  purposes  of  the  corporation 

Ch.  9  Jones  &  S.  869 ;  Walrath  v.  Camp-  may  require."    Keith  &  Perrj  Coal  Co.  v. 

bell,  28  liich.  HI.    "  It  was  usual  in  Eng-  Bingham,  97  Mo.  196, 10  S.  W.  Rep.  32. 

Isod  to  restrain  both  the  power  of  acqnisi-  *  McElroy  v.  Nudeus  Asso.  131  Pa.  St. 

tkm  and  the  power  of  sale  of  ecclesiastical  893,  18  Atl.  Rep.  1063;  Graves  v.  Mono 

corporations,  and  a  similar  policy  has  been  Lake  Hydraulic  M.  Co.  81  Cal.  803,  22  Pac. 

sdopted  in  some  of  the  American  States  Rep.  665 ;  Campbell  v.  Mining  Co.  51  Fed. 

in  reference  to  the  real  estate  of  such  cor-  Rep.  1. 

porations;  and  certain  restrictions  of  this  *  Hotel  Co.  v.  Wade,  97  U.  S.  13 ;  Aurora 

kind  will  be  found  in  our  own  statutes."  Agr.  &  Hort.  Soc  v.  Paddock,  80  111.  263 ; 

Per  Christiancy,  J.     In  IQsfOiiziy  church  Ottawa  Northern  Plank  Road  Co.  v,  Mur- 

corporations  have  power  to  mortgage  their  ray,  15  HI.  336;  Bradley  v.  Ballard,  55  111. 

resl  estate  by  nrtue  of  a  statutory  provi-  413,  7  Am.  Rep.  656. 
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est  upon  tbem.^  The  ratification  may  be  throagh  any  acts  which 
show  that  the  corporation  accepts  the  acts  of  its  officers  or  agents ;  ^ 
such  as  receiving  and  using  the  proceeds  of  such  mortgage.^ 

A  statute  or  a  by-law  of  a  corporation,  providing  that  in  the  man- 
agement of  its  affairs  the  directors  shall  have  all  the  powers  which 
the  corporation  itself  possesses,  invests  them  with  power  to  borrow 
money,  issue  bonds,  and  convey  in  mortgage  the  lands  of  the  cor- 
poration as  security.^  Whether  the  directors  of  a  corporation,  in 
the  absence  of  any  restriction  by  charter  or  by-law,  may,  without 
further  authority  in  behalf  of  the  corporation,  mortgage  its  prop- 
erty to  secure  debts  they  are  authorized  to  incur,  is  left  uncertain 
by  the  authorities  ;  though  in  general  the  directors  are  regarded  as 
having  by  implication  all  the  power  of  the  corporation  in  this  re- 
gard.^ It  is,  of  course,  essential  that  the  stockholders  or  the  direc- 
toi*s  of  the  corporation,  whichever  body  is  authorized  to  act,  should 
be  legally  convened  by  notice  given  in  accordance  with  the  statute 
of  the  State  or  by-laws  of  the  corporation,  and  a  mortgage  author- 
ized at  a  meeting  held  without  due  notice  is  void.^ 

If  the  directors  have  power  to  execute  a  mortgage  of  corporate 
property,  neither  the  president  nor  any  other  officer  can  execute  a 
mortgage  without  a  resolution  of  the  board  of  directors  duly  assem- 
bledJ 

Where  it  was  part  of  the  arrangement  under  which  land  was 
conveyed  to  a  corporation  that  it  should  give  a  mortgage  to  secure 
future  advances  for  improvements  thereon,  such  mortgage,  being 
made  contemporaneously  with  the  deed,  is  not  within  a   statute 

1  McCardy'B  Appeal,  65    Pa.   St.  290 ;  Foster,  J. ;  Bank  of  Middleburj  v,  Ratland 
Campbell  v.  Mining  Co.  51  Fed.  Kep.  I.  &  Wash.  R.  B.  Co.  30  Vt.  159,  169 ;  Miller 

2  Holbrook  v.Chamberlin,  116  Mass.  155,  v.  Rutland  &  Washington  R.  R.  Co.  36  Vt. 
17  Am.  Rep.  146,  and  cases  cited.  452,  474;  Sargent  v.  Webster,  13  Met.  497, 

s  Cooke  V.  Watson,  30  N.  J.  £q.  345.  503,  46  Am.  Dec.  743 ;  Burrill  v.  Nahant 

«  Hendee  v.  Pinkerton,  14  Allen,  381 ;  Bank,  2  Met.  163,  35  Am.  Dec  395;  Aa- 

Saltmarsh  v.  Spanlding,  147  Mass.  224,  17  gnsta  Bank  v.  Hamblet,  35  Me.  491 ;  Hojt 

N.  £.  Rep.  316.    Under  a  provision  reqair-  v.  Thompson,  19  N.  Y.  207.    See  Forbes  v. 

ing  the  written  assent  of  a  majority  of  the  San  Rafael  Tampike  Co.  50  Cal.  340,  where 

stockholders  owning  at  least  two  thirds  of  the  power  of  the  directors  was  limited, 

the  capital  stock  to  be  filed  in  the  office  of  A  statute  requiring  a  vote  of  the  stock- 

the  oonntj  clerk,  the  assent  may  be  given  holders  of  a  corporation  to  anthoriie  a  con- 

bj  those  representing  two  thirds  of  the  veyance  of  its  real  estate,  does  not  apply  to 

stock  actually  issued ;  and  it  does  not  mat-  a  conveyance  made  by  a  foreign  corpora- 

ter  that  some  of  the  shares  represented  in  tion.     Saltmarsh  v.  Spanlding,  147  Mass. 

the  assent  have  not  been  paid  for  in  full.  224,  17  N.  E.  Rep.  316. 

The  Lyceum  v.  Elliti,30  N.  Y.  St.  Rep.  242,  ^  Bank  of  Litde  Rock  v.  McCarthy,  55 

8  N.  Y.  Supp.  867.  Ark.  473,  18  S.  W.  Rep.  759. 

^  Jones  on  Corp.  Bonds  &  Mortg.  §  45 ;  ^  Alta  Silver  M.  Co.  v.  Mining  Co.  78 

Hendee  i;.  Pinkerton,  14  Allen,  381,  per  Cal.  629,  21  Pac  Rep.  373. 
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requiring  corporations  to  obtain  the  assent  of  two  thirds  of  the 
owners  of  the  capital  stock  as  a  condition  precedent  to  the  giving  of 
a  mortgage  to  secure  a  debt  contracted  by  it  in  the  course  of  its 
business.^ 

128.  Use  of  corporate  seal.  —  A  corporation  cannot  make  a 
valid  mortgage  of  its  real  estate  except  by  an  instrument  under 
its  corporate  seal.^  But  an  impression  of  the  seal  of  a  corpora- 
tion stamped  upon  and  into  the  substance  of  the  paper  upon  which 
the  instrument  is  written  is  a  goo.d  seal,  although  no  wax,  wafer,  or 
other  adhesive  substance  be  used.^  This  is  so  held  in  States  where 
the  distinction  between  sealed  and  unsealed  instruments  is  inflexi- 
biy  preserved.  But  where  a  scroll  is  not  treated  as  a  seal,  a  fac- 
simile of  the  seal  of  a  corporation  printed  with  ink  on  the  paper  is 
not  a  valid  seal.^  ^'  No  definition  of  a  seal  has  ever  been  made," 
Bays  Mr.  Justice  Foster,^  ^'and  none  can  be  suggested,  liberal 
enough  to  include  the  method  adopted  in  that  case,  which  would 
not  destroy  the  distinction  uniformly  adhered  to  in  the  usage  and 
jadicial  decisions  of  this  State.  If  we  should  pronounce  every 
scroll  a  seal,  we  should  speedily  be  called  upon  to  take  the  next 
Btep  of  pronouncing  every  flourish  to  be  a  scroll,  and  nothing  would 
remain  of  the  ancient  formality  of  sealing." 

Where  an  instrument  purports  to  be  sealed  with  the  corporate 
seal,  and  is  shown  to  have  been  signed  by  the  proper  officers  of  the 
corporation,  a  presumption  arises  that  the  seal  was  affixed  by  the 
proper  authority,  and  the  instrument  will  be  held  valid  until  its 
invalidity  is  shown. ^ 

^  McComb  V.  BarceloDa  Apartment  Amk>.  the  nsage, — are  argumeutB  in  its  faror  too 

10  N.  T.  Snpp.  546.  power! al  to  be  resisted,  in  the  absence  of 

^  Inn  St.  Helen  Mill  Co.  3  Sawyer,  S8 ;  any  decisive  authority  to  the  contrary." 

£agle  Woollen  Mills  Co.  v,  Monteith,  2  Oreg.  Per  Foster,  J.   And  see  article,  1  Am.  Law 

277,285 ;  Koebler  i^.  Black  Rirer  Falls  Iron  Rev.  638,  by  Geo.  S.  Hale,  Esq. 

Co.  8  Black,  715;  McElroy  v.  Nucleus  Asso.  «  Bates  v.  Boston  &  N.  T.  Cent.  B.  B. 

131  Pa.  St.  393,  18  Atl.  Rep.  1063.  Co.  10  Allen,  251. 

s  Hendee  v.  Pinkerton,  14  Allen,  381.  «  Hendee  v.  Pinkerton,  14  Allen,  381. 
"After  our  own  courts  have  allowed  wafers  Ranch  v.  Oil  Co.  8  W.  Va.  36,  a  deed  of 
instead  of  wax,  and  paper  with  gnm  or  mu-  trust  reciting  a  corporation  as  the  grantor, 
cilage  instead  of  wafers,  there  seems  lit-  but  baying  the  following  attestation  : ''  Wit- 
tie  reason  why  we  should  hesitate  also  to  ness  the  signature  and  seal  of  William 
allow  the  sufficiency  of  an  impression  of  a  Scott,  president  of  said  Blennerhassett  Oil 
corporate  seal  on  the  paper  itself.  The  ex-  Co.,  and  who  is  legally  authorized  by  the 
tent  to  which  this  practice  has  prevailed  board  of  directors  of  said  company  to  make 
among  corporations ;  the  fact  that  the  seals  this  grant,  this  date  aforewritten.  William 
of  all  our  own  courts  hare  been  from  an  Soott  (seal) ;  **  the  corporate  seal  not  being 
early  period  of  the  same  description ;  the  used,  was  held  not  to  be  the  deed  of  the  cor- 
lanetion  of  numerous  decisions   in  other  poration. 

Sates  and  in  the  federal  courts;  the  con-  <  Fidelity  Ins.  Co.  v.  Shenandoah  Val. 

Teoienoe  and  unobjectionable  character  of  R.  R.  Co.  32  W.  Va.  244,  9  S.  Rep.  180; 
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§  129.]  THE  PASTIES  TO  A  MOBTGAQE. 

VII.  A  Power  to  Mortgage. 

129.  As  a  greneral  rule,  a  power  to  sell  and  convey  real  estate 
does  not  confer  a  power  to  mortgragre,  and  a  mortgage  executed 
under  a  power  of  attorney,  authorizing  tbe  attorney  to  sell  and 
convey  only,  is  void.^  A  devise  of  so  much  of  the  testator*s  estate 
as  may  be  sufficient  for  the  maintenance  of  the  devisee  during  his 
life,  ^^  he  having  full  power  to  sell  and  convey  any  and  all  of  my 
real  estate,  at  any  time,  if  necessary  to  secure  such  maintenance,** 
does  not  give  to  the  devisee  the  right  to  mortgage  the  estate  in  fee.' 
The  power  should  expressly  declare  the  intention  that  the  .agent 
should  have  authority  to  mortgage  the  property.  A  general  power 
may  be  sufficient  if  it  appears  that  the  principal  intended  his 
agent  should  have  authority  to  raise  money  on  mortgage,  and  the 
nature  of  the  business  intrusted  to  him  is  such  as  to  make  it  proper 
for  him  to  exercise  this  power.^  A  power  to  lease  or  mortgage  real 
estate  for  the  purpose  of  procuring  money  thereon,  in  case  the 
attorney  cannot  sell  the  property,  gives  him  the  option  to  mortgage 
it,  in  the  event  he  cannot  sell  at  a  reasonable  price.^  A  power  to 
sell  for  the  expressed  purpose  of  raising  money  is  held  to  imply  a 
power  to  give  a  mortgage  which  is  only  a  conditional  sale.^  A 
power,  by  will  or  otherwise,  to  raise  a  sum  of  money  upon  certain 
land,  authorizes  either  an  absolute  sale  or  a  mortgage,  as  may  be 
deemed  expedient.^ 

Wood  V,  Wbelen,  93  HI.  153;  MuUanphy  ton,  J.    "The  two  transactioDB  of  a  ule 

Bank  v.  Schott,  135  111.  655, 26  N.  E.  Bep.  and  a  mortgage  are  essentiallj  different.  A 

640.  power  to  sell  implies  that  the  attorney  is  to 

^  De  Boncbont  v.  Goldsmid,  5  Yes.  211 ;  receive  for  the  benefit  of  the  principal  a  fair 
Australian,  &c.  Co.  v.  MonnBejr,  4  E.  &  J.  and  adequate  price  for  the  land ;  a  power 
733 ;  Haldenby  v.  Spofforth,  1  Beav.  390;  to  mortgage  inyolyea  a  right  in  the  attorney 
Stronghill  v.  Austey,  1  De  G.,  M.  &  G.  635 ;  to  convey  the  land  for  a  lew  sum,  so  that 
Bloomer  v,  Waldron,  3  Hill,  861 ;  Morris  v.  the  whole  estate  may  be  taken  on  a  fore- 
Watson,  15  Minn.  212;  Colesbury  v.  Dart,  closure  for  only  a  part  of  its  value.  So, 
61  Ga.  620.  ander  a  will,  a  trust  with  a  power  to  sell 

Otherwise  in  Pennsylvaxiia :  Lancaster  v.  prima  facie  imports  a  power  to  sell '  out  and 

Dolan,  1  Rawlc,  231,   18  Am.  Dec  625 ;  out,'  and  will  not  authorise  a  mortgage,  un- 

Zane  v,  Kennedy,  73  Pa.  St.  182;  Presby-  less  there  is  something  in  the  will  to  show 

terian  Corporation  v,  Wallace,  3  Rawle,  that  a  mortgage  was  within  the  intention  of 

109 ;  Gordon  v.  Preston,  1  Watts,  365,  26  the  testator." 

Am.  Dec.  75 ;  Duval's  Appeal,  38  Pa.  St.  *  See  Coutant  v.  Servoss,  3  Barb.  128. 

112,  118;  Penn.  Life  Ins.  Co.  v.  Austin,  42  «  Mylius  v.  Copes,  23  Kans.  617. 

Pa.  St.  257.  ft  Powell  on  Mort.  ch.  4 ;  Mills  v.  Banks, 

But  a  mortgage  made  under  such  a  pownr  8  P.  Wms.  1;  Ball  v.  Harris,  4  Myl.  &  C. 
for  a  greater  sum  than  is  actually  loaned  267 ;  Page  r.  Cooper,  16  Beav.  396 ;  Oxford 
may  be  repudiated  by  the  principal.  Clere-  o.  Albermarle,  17  L.  J.  N.  8.  Ch.  896;  De- 
land  Ins.  Co.  V.  Reed,  1  Bias.  180,  183.  vaynes  v.  Robinson,  24  Beay.  86. 

>  Hoyt  t^.  Jaques,  129  Mass.  286,  per  Mor-  *  Wareham  v.  Brown,  2  Vem.  158. 
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WHO  MAT  GIVE  A  MORTGAGE.  [§  130. 

A  power  to  mortgage  given  in  general  terms,  without  specify- 
ing the  provisions  the  deed  shall  contain,  includes  the  power  to 
make  it  in  the  form  and  with  the  provisions  castomarily  used  in 
the  state  or  country  where  the  land  is  situated.  Thus  such  a 
power  to  mortgage  given  in  England,  or  in  some  American  States, 
would  authorize  the  giving  of  a  mortgage  with  a  power  of  sale ;  ^ 
while,  in  States  in  which  such  a  power  is  not  in  general  use,  a  power  . 
inserted  without  special  authority  would  be  void.  And  in  regard 
to  any  other  provision,  as,  for  instance,  that  forfeiting  credit  on  the 
mortgage  upon  any  default  in  the  payment  of  interest,  and  giving 
the  mortgagee  the  option  thereupon  to  consider  the  whole  sum  due, 
a  general  power  to  mortgage  would  authorize  its  use  in  some  States^ 
while  the  same  power  would  not  authorize  it  in  others.^ 

A  power  to  execute  a  mortgage,  though  it  does  not  in  expre8s> 
terms  limit  the  right  of  the  agent  to  the  execution  of  a  mortgage 
for  the  benefit  of  the  principal  only,  does  not  warrant  the  agent  in 
making  a  mortgage  for  the  benefit  of  himself  or  any  other  person,, 
and  such  a  mortgage  is  ineffectual.^ 

130.  Mode  of  exercising  the  power.  —  It  is  a  rule  of  convey* 
ancing  that  a  deed  by  an  attorney  must  be  executed  in  the  name 
of  the  principal.  In  Combe's  case,^  ^^  it  was  resolved  that  when  any 
has  authority,  as  attorney,  to  do  any  act,  he  ought  to  do  it  in  his- 
name  who  gives  the  authority ;  for  he  appoints  the  attorney  to  be- 
in  his  place,  and  to  represent  his  person ;  and  therefore  the  attor- 
ney cannot  do  it  in  his  own  name,  nor  as  his  proper  act,  but  in  the 
name,  and  as  the  act,  of  him  who  gives  the  authority." 

A  mortgage  by  a  corporation  must  be  executed  in  its  name  by^ 
the  agent  or  officer  authorized  to  act  for  it.  Although  it  may  pur- 
port to  be  the  mortgage  of  a  corporation,  yet,  if  executed  by  its 
attorney  or  officer  in  his  individual  name,  it  is  not  the  legal  mort- 
gage of  the  corporation,  and  does  not  bind  it  except  in  equity.^ 
But  a  mortgage  executed  in  behalf  of  a  corporation  and  formal  in 
every  other  respect  is  not  vitiated,  as  between  the  parties,  by  any 
informality  in  the  certificate  of  acknowledgment  whereby  the  treas- 
urer acknowledges  the  instrument  to  be  his  own  free  act  and  deed.^ 

^  §§  1704-1768 ;  WUson  r.  Troap,  7  Johns,  cantile  Ins.  Co.  6  Pick.  1 98 ;  EI  well  v.  Shaw, 

Ch.  25,  2  Cow.  195,  14  Am.  Dec.  458.  16  Mbbs,  42,  8  Am.  Dec.  126. 

'  See  §  76;  Jesnp  v.  City  Bank  of  Ra-  ^  Loto  v.  Sierra  Nevada,  L.  W.  &  Min- 

cine,  14  Wis.  831  ,*  BoUes  v,  Mnnnerljn,  83  ing  Co.  32  Cal.  639,  91  Am.  Dec.  602.    And 

Ga.  727,  10  S.  £.  Rep.  365.  see  Brinley  v.  Mann,  2  Cush.  337,  48  Am. 

*  Nippel  V.  Hammond,  4  Colo.  211;  Hub-  Dec.  669 ;  Sargent  v.  Webster,  13  Met.  497, 
back  r.  Ross  (Cal.),  31  Pac  Rep.  353.  46  Am.  Dec.  743. 

*  9  Coke,  75.    And  see  Copeland  v,  Mer-  ^  Fitch  v.  Lewiston  Steam-Mill  Co.  80 

Me.  34,  12  Atl.  Rep.  732. 
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§§  131-133.]      THE  PARTIES  TO  A  MORTGAGE. 

Although  not  bonnd  by  the  act  of  an  agent  in  giving  a  mortgage, 
the  principal  may  ratify  it  by  taking  the  benefit  of  it,  or  may  other^ 
wise  so  act  with  reference  to  the  exercise  of  the  power  as  to  pre- 
clude himself  from  attempting  to  invalidate  the  security.^ 


PART  11. 

WHO  MAY  TAKE   A  MORTGAGE,   181-135. 

131.  In  general  auy  one  capable  of  holding  real  estate  may 
be  a  mortgagee.  The  disabilities  which  prevent  the  making  of  a 
valid  mortgage  in  no  case  prevent  the  taking  of  a  mortgage,  which 
is  for  the  benefit  of  the  mortgagee.  An  infant  may  take  a  mort- 
gage. He  is  bound  by  the  conditions  of  the  deed,  which  most  be 
wholly  good  or  void  altogether.^ 

A  director  or  stockholder  of  a  private  corporation  is  not  debarred 
by  his  relation  to  the  corporation  from  loaning  money  to  it,  and 
taking  a  mortgage  from  it  for  security ;  but  he  must  act  fairly  and 
in  good  faith.8  A  receiver,  however,  is  debarred  upon  grounds  of 
public  policy  from  taking  a  mortgage  upon  property  which  he 
holds  as  receiver,  to  secure  a  loan  or  advances  made  by  him  to  the 
owner  of  the  property.  He  is  not  allowed  to  deal  in  respect  to  the 
property  which  he  holds  in  trust.* 

132.  Aliens.  —  In  the  United  States  aliens  are  generally  em- 
powered to  hold  real  estate.  But  aside  from  any  statutory  privilege, 
a  mortgage  being  regarded  as  a  personal  interest,  the  debt  the  prin- 
cipal thing,  and  the  land  merely  an  incident,  an  alien  is  entitled  to 
hold  and  enforce  a  mortgage.^ 

133.  A  married  woman  may  at  common  law  be  a  mortgagee ; 
but  she  cannot  enforce  a  foreclosure  of  a  mortgage  of  which  the 
equity  of  redemption  is  held  by  her  husband,  either  by  suit  at  law 
or  in  equity,  or  by  entry  to  foreclose  in  the  presence  of  two  wit- 
nesses. Though  her  title  as  mortgagee  still  continues,  she  is  de- 
barred from  all  proceedings  to  foreclose  the  mortgage  during  the 
continuance  of  the  marriage  relation.^  Conversely,  the  same  rule 
applies  in  case  the  husband  holds  a  mortgage  made  by  the  wife.' 

1  Perry  v.  HoU,  2  Gif.  138,  2  De  G.,  F.  &  »  Hughes  v.  Edwards,  9  Wheat.  489. 

J.  38;  Fitch  v.  Lewiston  Steam-Mill  Co.  80  >  §  S60;  Tucker  v.  Fenno,  110  Ma«s. 

Me.  34.  311.    See  Campbell  o.  Galbreath,  12  Bush, 

^  Parker  v.  Lincoln,  12  Mass.  16.  459. 

s  Harts  V.  Brown,  77  Bl.  226.  ?  Batler  v,  Ives,  139  Mass.  202,  29  N.  £. 

*  Thompson  v,  Holladay,  15  Oreg.  34,  14  Bep.  654. 
Pac.  Bep.  725. 
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WHO  HAT  TAKB  A  MORTGAGE.  [§  184. 

But  there  are  decisions  that  a  mortgage  or  other  conveyance, 
made  directly  from  a  husband  to  his  wife,  is  in  equity  valid  and 
may  be  enforced.^ 

134.  A  corporation,  whether  private^  or  municipal,^  though  not 
expressly  authorized  by  its  charter  or  by  statute  to  take  a  mort- 
gage, if  not  prohibited  may  do  so,  provided  only  it  be  in  further- 
ance  of  the  objects  for  which  it  was  created.  A  railroad  company, 
when  not  forbidden  to  take  anything  but  money  in  payment  for  its 
stock,  may  take  mortgages  of  real  estate  securing  notes  or  bonds 
given  for  the  stock.* 

A  corporation  defacto^  though  defectively  organized,  may  take  a 
mortgage,  and  a  junior  mortgagee  cannot  defeat  it  by  showing  such 
defective  organization.^ 

A  bank  organized  under  the  national  banking  act  ^  is  authorized 
to  take  and  hold  a  mortgage  of  real  estate  by  way  of  security  for 
debts  previously  contracted,"^  but  not  to  take  such  a  mortgage  as 
security  for  a  debt  contracted  at  the  time  or  for  future  advances. 
Such  a  mortgage  was  till  recently  regarded  as  invalid.^  Therefore, 
a  mortgage  made  to  a  national  bank  by  a  customer,  as  collateral 
security  for  the  payment  of  all  notes  then  discounted  and  held  by 
the  bank,  **or  for  any  other  indebtedness  now  due,  or  that  may 
hereafter  become  due,*'  was  regarded  a  valid  security  only  for  the 
indebtedness  existing  when  it  was  given ;  and  upon  the  payment  of 
such  indebtedness,  and  the  surrender  of  the  specific  notes  constituting 
such  indebtedness,  the  mortgage  was  discharged.^  The  Supreme 
Court  has  recently,  however,  established  a  different  and  more  rea- 
sonable construction  of  the  prohibition  in  the  national  banking  act 

1  Wochoska  v.  Wochoska,  45  Wis.  423:  Tallman,  17  Wis.  530;  National  Trust  Co. 

Patnam  v,  Bicknell,  18  Wis.  333.    In  the  v.  Mnrphy,  30  N.  J.  £q.  408;   Massej  v. 

former  case  the  wife  enforced  her  rights  Citizens'  Building  Asso.  22  Kans.  624. 

after  a  divorce,  and  in  the  latter  case  after  ^  Williamson  v.  Kokomo  Building  Asso. 

the  death  of  her  husband.  89  Ind.  389. 

*  Gordon  v,  Preston,  1   Watts,  385,  26  «  June  3, 1864,  §§  8,  28. 

'  Am.  Dec  75 ;  Jackson  v.  Brown,  5  Wend.  ^  Allen  v.  First  Nat.  Bank  of  Xenia,  23 

590;  Madison,    &c.    Flank  Road  Co.    v  Ohio  St.  97  ;  Heath  r.  Second  Nat.  Bank  of 

Watertown,  &c  Plank  Road  Co.  5  Wis.  Lafayette,  70  Ind.  106;   ScoHeld  v.  State 

173.  Nat.  Bank,  9  Neb.  316,  31  Am.  Rep.  412. 

'  Alexander    v.  Knox,  6    Sawyer,   $4 ;  ^  Kansas  Valley  Bank  v.  Rowell,  2  Dill. 

Vanarsdall  v,  Watson,  65  Ind.  176;  State  371 ;  Crocker  v.  Whitney,  71   N.  Y.  161 ; 

Bank  of  Bay  City  o.  Chapelle,  40  Mich.  Fowler  v.  Scully,  72  Pa.  St.  456,  13  Am. 

447.  Rep.  699;   Ripley  v.  Harris,  3  Biss.   199; 

«  Clark    p.    Farrington,   11    Wis.   306;  First  Nat.  Bank  v.  Maxfield,  83  Me.  576, 

Blont  p.  Walker,  11  Wis.  334,  78  Am.  Dec.  22  Atl.  Rep.  479. 

709;  Cornell  p.  Hichens,  11  Wis.  353;  Lyon  »  Crocker  ».    Whitney,  71  N.  Y.   161; 

V.  Ewings,  17  Wis.  61 ;  Andrews  v.  Hart,  Woods   v,  Feople*s    Nat.  Bank  of   Pitts- 

17  Wis.  297 ;  Western  Bank  of  Scotland  v.  burgh,  83  Pa.  St.  57. 
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§  134.]  THE  PARTIES  TO  A  MORTGAGE. 

of  a  loan  made  upon  real  estate  security,  declaring  that,  although 
such  a  loan  is  prohibited,  it  is  not  void.  A  mortgage  taken  in  Yiola- 
tion  of  the  prohibition  is  valid  and  may  be  enforced.  The  remedy 
for  the  violation  is  a  forfeiture  of  the  bank*8  charter.^  The  stat- 
ute authorizes  banks  to  hold  real  estate  in  mortgage  for  debts  pre- 
viously contracted.  It  does  not  in  terms,  but  only  by  implication, 
prohibit  a  loan  on  real  estate.  It  does  not  declare  such  a  security 
void.  It  is  silent  upon  the  subject.  If  Congress  so  meant,  it 
would  have  been  easy  to  say  so,  and  it  is  hardly  to  be  believed  that 
this  would  not  have  been  done,  instead  of  leaving  the  question  to 
be  settled  by  the  uncertain  results  of  litigation  and  judicial  decision. 
In  other  instances  contracts  are  not  void  where  they  are  not  in 
terms  made  so.  Thus,  where  a  corporation  is  made  incompetent 
by  its  charter  to  take  a  title  to  real  estate,  a  conveyance  to  it  is  not 
void,  but  only  Yoidable,  and  the  sovereign  alone  can  object.  It  is 
valid  until  assailed  in  a  direct  proceeding  instituted  for  that  pur- 
pose. In  conclusion,  Judge  Swayne,  delivering  the  opinion  of  the 
court,  said:  ''We  cannot  believe  it  was  meant  that  stockholders, 
and  perhaps  depositors  and  other  creditors,  should  be  punished  and 
the  borrower  rewarded  by  giving  success  to  this  defence  whenever 
the  offensive  fact  shall  occur.  The  impending  danger  of  a  judg- 
ment of  ouster  and  dissolution  was,  we  think,  the  check,  and  none 
other,  contemplated  by  Congress.  That  has  been  always  the  pun- 
ishment prescribed  for  the  wanton  violation  of  a  charter,  and  it 
may  be  made  to  follow  whenever  the  public  authority  shall  see  fit 
to  invoke  its  application.  A  private  person  cannot  directly  or  indi- 
rectly usurp  this  function  of  government."  ^  Where  a  bank  al- 
ready holds  a  mortgage  upon  land,  and  for  its  own  protection  pays 
the  amount  of  a  prior  lien,  and  then  takes  a  mortgage  for  this  sum, 
the  transaction  does  not  come  within  the  prohibition  of  the  statute 
as  to  taking  mortgages  for  debts  concurrently  created.^ 

Where  a  state  bank  was  authorized  to  hold  mortgages,  but  it 
was  provided  by  statute  that  all  conveyances  of  real  estate  should 
be  made  to  the  president  of  the  bank,  it  was  held  that  a  mortgage 
directly  to  the  bank  was  valid  notwithstanding ;  ^  for  it  was  con- 

1  National  Bank  v.  Matthews,  98  U.  S.  Bank  r.  North,  4  Johns.  Ch.  870 ;  Baird  v. 

621,  19  Alb.  L.  J.  132,  18  West.  Jur.  176,  8  Bank  of  Washington,  11  Serg.  &  R.  411; 

Cent.  L.  J.  131 ;  National  Bank  v.  Whit-  Graham  v.  Nat  Bank  of  N.  Y.  82  N.  J.  Eq. 

ney,  103  U.  S.  99  ;  Kcsner  v,  Trigg,  98  U.  S.  804. 

50;  Thornton  v,  Nat.  Exchange  Bank,  71  '  Omn  v.  Merchants' Nat  Bank,  16  Eans. 

Mo.  221;  First  Nat.  Bank  v.  Elmore,  52  341. 

Iowa,  541,  3  N.  W.  Rep.  547 ;  Wroten  ».  <  Eennedj  v.  Knight,  21  Wis.  840,  94 

Arroat,  81  Gratt.  228.  Am.  Dec.  543. 

s  Supporting  this  riew,  see  Silrer  Lake 
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sidered  that  the  object  was  not  to  prohibit  the  bank  from  taking 
title,  but  merely  to  facilitate  business  by  permitting  conveyances  to 
be  made  for  the  benefit  of  the  bank  to  an  officer  of  it. 

134  a.  Foreign  corporations.  —  A  constitutional  or  statutory 
provision  that  no  foreign  corporation  shall  do  *'any  business"  in  a 
State  without  having  at  least  one  known  place  of  business,  and  an 
authorized  agent  therein,  is  violated  by  a  single  act  of  making  one 
loan  of  money,  and  taking  a  mortgage  to  secure  it,  by  a  foreign  cor- 
poration engaged  in  the  business  of  loaning  money  on  mortgages, 
when  it  has  no  place  of  business  or  agent  in  the  State.  In  such 
case  the  promise  of  the  mortgagor  to  pay  is  void,  and  a  bill  to  fore- 
close the  mortgage  cannot  be  maintained.^  In  a  suit  under  such  a 
provision  to  foreclose  a  corporate  mortgage,  the  complaint  must  aver 
that  the  corporation  was  authorized  to  do  business  in  the  State  at 
the  time  the  mortgage  was  executed  and  delivered.  A  complaint 
which  states  that  complainant  has  complied  with  the  laws  of  the 
State  which  authorize  a  foreign  corporation  to  do  business  in  the 
State,  and  that  the  mortgage  sued  on  was  executed  and  delivered 
in  the  State,  is  not  sufficient.^  But  though  a  mortgage  was  origi- 
nally invalid  by  reason  of  the  failure  of  the  mortgagee,  a  foreign 
corporation,  to  comply  with  such  laws,  after  the  contract  evidenced 
by  the  mortgage  has  been  fully  executed  by  a  sale  and  conveyance 
under  the  mortgage,  the  mortgagor  cannot  thereafter  avail  himself 
of  the  objection.* 

In  a  few  States  foreign  corporations  have  at  different  times  been 
prohibited  from  making  loans  and  taking  security  upon  real  estate 
therefor.  A  mortgage  within  such  a  prohibition  is  invalid  from 
its  delivery,  and  consequently  a  sale  and  conveyance  under  it  is  nu- 
gatory,  and  does  not  divest  the  owner  of  his  interest  in  the  mort- 
gaged premises.^ 

136.  Joint  mortgagees.  —  A  mortgage  given  to  secure  a  joint 
debt  creates  a  joint  estate  in  the  mortgagees.^    Payment  to  either 

1  Farrior  r.  Security  Co.  92  Ala.  176,  7  States  Mortgage  Co.  v.  Gross,  93  III.  483. 

So.  Rep.  200 ;  Dudley  v.  Collier,  87  Ala.  And  see  Hards  v.  Conn.  Mat.  L.  Ins.  Co.  8 

431,  6  So.  Bep.  304.  Biss.  234. 

'  Mullens  v.  Mortgage  Co.  88  Ala.  280,  In  Pennsylyaoia  a  foreign  corporation 

7  So.  Rep.  201.  may  enforce  a  mortgage  npon  lands  in  that 

'  Gamble  v.  Caldwell  (Ala.),  12  So.  Rep.  State.    Leasure  r.  Union  Mut.  Life  Ins. 

424.  Co.  91  Pa.  St.  491. 

*  Snch  was  the  statute  in  Illinois  prior  to  Alabama :  Const.  §  4,  art.  14 ;  New  Eng- 

the  Act  of  1875  (Laws  of  1875,  p.  65),  re-  land  Mortg.  Co.  v.  Powell,  94  Ala.  423,  12 

pealing  the  former  statute,  and  confirming  So.  Rep.  55. 

and  Talidating  prior  loans  made  in  contra-  ^  Appleton  v.  Boyd,  7  Mass.  1 31. 
vention  of    it.    Scammon  v.  Commercial  In   Massaohnsetts    mortgages    are    ex- 
Union  ABsnranoe  Co.  6  Bradw.  551 ;  United  pressly  excepted  from  the  provision  of  stat- 
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satisfies  the  mortgage.^  In  case  of  the  death  of  one  of  such  mort- 
gagees, an  action  to  recover  the  debt  or  to  enforce  the  mortgage 
may  be  maintained  in  the  name  of  the  surviyor.^  But  a  mortage 
given  to  two  or  more  persons  to  secure  their  several  debts  is  several 
and  not  joint ;  each  mortgagee  has  a  right  to  enforce  his  claim 
under  the  mortgage,  in  a  form  adapted  to  the  case,  and  of  course 
the  surviving  mortgagee  cannot  maintain  an  action  on  the  mort- 
gage to  enforce  payment  of  the  debt  due  the  deceased  mortgagee.^ 
A  round  sum  named  as  the  debt  may  be  divided  by  the  mortgage 
into  specific  items  payable  to  each  of  several  creditors.  In  such 
case  the  mortgage  secures  each  of  such  creditors  for  a  fixed  and 
definite  sum,  and  may  be  enforced  by  such  of  them  as  bring  suit  for 
foreclosure  without  awaiting  the  bringing  in  of  all  the  parties  se- 
cured.^ The  mortgage  is  presumed  to  be  fo.r  the  benefit  of  the  mort- 
gagees pro  rata  to  the  debts  secured ;  ^  though,  if  the  amount  of  the 
debts  be  not  fixed,  the  mortgage  might  be  presumed  to  be  for  their 
benefit  equally.  Such  a  mortgage  does  not  constitute  the  mort- 
gagees trustees  one  for  the  other,  at  least  before  the  law  day.^ 

But  whether  the  debt  secured  be  joint  or  several,  after  foreclosure 
the  mortgagees  become  tenants  in  common  of  the  land.^ 

A  mortgage  to  husband  and  wife  upon  the  death  of  the  husband 
vests  in  the  wife.* 

Under  statutes  which  make  grants  to  two  or  more  persons  tenan- 
cies in  common,  unless  there  are  words  which  clearly  show  an  inten- 
tion to  create  a  joint  tenancy,  the  mere  fact  that  the  conveyance  is 

ute  that  conveyances  made  to  two  or  more  said  mortgages  by  their  partnership  or  firm 

persons  shall  be  construed  to  create  estates  name  instead  of  the  individaal  names  of 

in  common.    Gen.  Sts.  cb.  89,  §   14.    It  said  partnership  or  firm.    Laws  1881,  ch. 

leaves  the  nature  of  the  estate  open  to  140. 

inquiry.  i  Wright  v.  Ware,  58  Ga.  160. 

In  Maine  a  mortgage  to  two  or  more  per-  ^  Blake  v.  Sanborn,  8  Gray,  1 54 ;  Web- 
sons  is  considered  as  constituting  a  joint  ster  v.  Vaadeventer,  6  Mass.  428 ;  Mutual 
tenancy  unless  otherwise  expressed.  Acts  L.  Ins.  Co.  v.  Stui^es,  32  N.  J.  £q.  678. 
1881, ch.  46;  R.  S.  1883,  ch.  73,  §  13.  *  Gilson  v. Gilson, 2  Allen,  115,117;  Bur- 
in JEinnesota  It  is  provided  that  all  mort-  nett  v,  Pratt,  22  Pick.  556 ;  Brown  v.  Bates, 
gages  heretofore  made  of  any  real  property,  55  Me.  520, 92  Am.  Dec.  613. 
or  of  any  interest  therein,  to  any  partner-  *  Shelden  v.  Erskine,  78  Mich.  627,  44  N« 
ship  or  firm,  in  their  partnership  or  firm  W.  Hep.  146. 

name,  which  mortgages    have  been  fore-  ^  Adams  v.  Robertson,  37  HI.  45 ;  Willis 

closed  by  advertisement  pursuant  to  the  v.  Caldwell,  10  B.  Mon.  199.    See  Jones  on 

statute  relating  to  foreclosure  by  advertise-  Chattel  Mortgages,  §  84. 

roent,  in  the  name  of  the  said  partnership  ^  Bates  v.  Coe,  10  Conn.  280,  293. 

or  firm,  be  and  the  same  are,  together  with  ^  Goodwin  v,  Richardson,  11  Mass.  469; 

all  proceedings  had    in  such   foreclosure,  Randall  v.  Phillips,  3  Mason,  378 ;  Donnela 

hereby  legalized  and  confirmed  so  far  as  v.  Edwards.  2  Pick.  617 ;  Burnett  v.  Pratt, 

relates  to  any  question  of  defect  by  reason  22  Pick.  556. 

of  the  mortgagees'  names  being  stated  in  *  Draper  v.  Jackson,  16  Mast.  480. 
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in  mortgage  affords  no  implication  controlling  the  statute  and  mak- 
ing the  mortgagees  joint  tenants.^ 

A  mortgagee  of  an  undivided  half  of  a  parcel  of*  land  does  not 
become  a  tenant  in  common  with  the  owner  of  the  other  half  until 
his  title  has  become  absolute  by  a  completed  foreclosure.  Before 
that  time  the  mortgage  is  only  a  lien,  and  the  estate  is  to  be  dealt 
with  as  belonging  to  the  mortgagor.^ 

A  mortgage  to  a  partnership  in  its  firm  name,  without  naming 
the  individual  members  of  the  firm,  though  irregular  and  informal, 
may  be  enforced  by  the  partnership.  The  partnership  name,  con- 
taining the  name  of  one  or  more  of  the  partners,  sufficiently  identi- 
fies the  partners  named  so  that  the  title  will  vest  in  them.  For 
stronger  reasons,  this  is  the  rule  in  States  in  which  a  mortgage  is 
regarded  as  merely  a  lien  and  not  a  title ;  for  there  is  no  question 
that  a  lien  may  accrue  to  a  partnership  in  its  firm  name.^ 

In  a  trust  deed,  the  legal  title  is  conveyed  to  a  trustee  for  the  ben- 
efit of  third  persons  named  or  described.  It  is  not  essential,  how- 
ever, that  the  beneficiaries  shall  be  named ;  it  is  sufficient  if  they 
are  so  described  or  designated  that  they  may  be  ascertained.  Thus, 
where  a  deed  of  trust  was  given  by  a  dairyman  to  a  trustee  to  se- 
cure all  persons  who  might  furnish  milk  to  be  made  into  butter  and 
cheese  and  sold  by  the  grantor  on  their  account,  but  he  failed  to 
state  the  names  of  the  beneficiaries  to  be  secured,  the  deed  was  held 
valid,  for  the  beneficiaries  were  those  who  should  thereafter  furnish 
to  the  grantor  milk  to  be  manufactured  by  him  into  butter  and 
cheese.  The  deed  of  trust  was  a  continuing  offer  by  the  grantor  to 
secure  all  persons  who  might  patronize  him.^ 

1  Randan  v.  Phillips,  3  Mason,  378.  <  First  National  Bank  i;.   Schween,  127 

*  Norcroaa  i;.  Norcross,  105  Mass.  265,  and    111.  573,  20  N.  E.  Rep.  681, 11  Am.  St.  Rep. 

cases  cited.  174. 

>  Foater  v.  Johnson,  39  Minn.  378,  40  N. 

W.  Bep.  255. 
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148.  I  149-161. 

I.  Existing  Interests  in  Real  Property. 

136«  Every  kind  of  interest  in  reed  estate  may  be  mort- 
eraged  if  it  be  subject  to  sale  and  assignment.^  It  does  not  matter 
that  it  is  a  right  in  remainder  or  reversion,  a  contingent  interest,  or 
a  possibility  coupled  with  an  interest,  if  it  be  an  interest  in  the  land 
itself.^  But  an  interest  in  the  proceeds  of  land  ordered  to  be  sold 
and  distributed  among  legatees  is  not  a  subject  of  mortgage.^  A 
mere  personal  right  or  interest,  as,  for  instance,  a  right  of  preemp* 
tion  of  public  lands,  is  of  course  not  susceptible  of  mortgage ;  ^  yet 
the  land  subject  to  preemption  may  be  mortgaged,^  and  so  may  be 
a  mining  claim  located  upon  public  land.^ 

The  Code  of  California  states  the  general  rule  of  law  upon  this 
snbject  in  the  provision  that  any  interest  in  real  property  which  is 
capable  of  being  transferred  may  be  mortgaged^ 

Such,  for  instance,  is  the  interest  of  one  who  holds  an  agreement 
or  bond  for  title ;  ®  the  interest  of  one  in  possession  under  a  parol 
contract  to  purchase ;  ^  or  the  interest  of  the  holder  of  school  land 

1  Neligh  V,  Michenor,  11  N.  J.  Eq.  589;  ^  Whitney  v.   Buckman,    13  Cal.  536; 

Miller  &.  Tipton,  6  Blackf.  238 ;  Dorsey  v.  Bush  v.  Maishall,  6  How.  284. 

Hall,  7  Neb.  460.  >  Alexander  v,  Sherman  (Ariz.),  16  Pac. 

«  Wilson  i;.  Wilson,  82  Barb.  828;  In  re  Rep.  45. 

John  &  Cherry   Streets,   19  Wend.  659;  '  Civil  Code,  §  2947. 

Wilson  v.  Bass,  17  Fla.  691.  ^  Laoghlin    v.   Braley,  25    Kans.    147; 

>  Gray  v.  Smith,  8  Watta,  289.  Baker  u.  Bishop  Hill  Colony,  45  111.  264; 

*  Penn  v.  Ott,  12  La.  Ann.  233 ;  Gilbert  Crane  v.  Turner,  7  Hun,  357, 67  N.  Y.  437 ; 

V.  Penn,  12  La.  Ann.  235;  Bronssard  v.  Farmers'  Loan  &  Trust  Co.  v.  Curtis,  7  N. 

Dugas,  5  La.  Ann.  585.    See  §  177.  Y.  466  ;  Smith  v.  Patton,  12  W.  Ya.  541 ; 

A  court  of  equity  will  not  set  aside  a  Houghton  v.  Allen,  75  Cal.  102,  16  Pac 

mortgage  made  by  a  preemptor,  for  the  Rep.  532,  14  Cal.  641 ;  Davis  v.  Davis,  88 

reason  that  the  statute  prohibits  him  from  Ala.  523,  6  So.  Rep.  908 ;  McPheraon  v 

perfecting  his  preemption  after  he  has  exe-  Hay  ward,  81  Me.  329,  17  Atl.  Rep.  164. 

en  ted  a  mortgage,  and  that  he  gave  the  >  Sinclair  v.  Armitage,  12  N.  J.  Eq.  174; 

mortgage  in  ignorance  of  the  law.    Dong-  Bull  v,  Sykes,  7  Wis.  449;  Hagar  v.  Biai- 

las  i;.  Gonld,  52  Cal.  656.  nerd,  44  Vt.  294. 
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certificates  until  forfeited  by  non-fulfilment  of  the  conditions  of  sale,^ 
or  of  a  certificate  of  stock  in  an  unincorporated  company  represent- 
ing an  interest  in  real  estate.^ 

A  contract  for  an  option  to  purchase  land  at  an  agreed  price 
within  a  time  limited,  based  upon  a  sufficient  consideration,  is  an 
interest  in  real  estate  that  may  be  sold  or  assigned,  and  therefore 
may  be  mortgaged.^ 

A  widow  who  has  an  unassigned  right  of  dower  in  land  can  make 
a  mortgage  of  such  land  which  will  coyer  her  interest  in  it.  But 
though  at  the  same  time  she  has  a  power  under  her  husband's  will 
to  mortgage  such  land,  a  mortgage  executed  by  her,  without  refer- 
ring to  the  power,  will  be  deemed  a  mortgage  of  her  dower  right, 
and  not  an  execution  of  the  power .^ 

A  devisee  who  has  a  vested  interest  in  the  land  devised  may 
mortgage  that  interest.^ 

A  mere  possibility  or  expectancy,  not  coupled  with  any  interest 
in  or  growing  out  of  the  property,  cannot  be  made  the  subject  of  a 
mortgage.^  A  mere  expectancy  of  acquiring  property,  without  a 
present  interest  in  it,  is  not  a  subject  of  sale,  and  therefore  not  of 
mortgage.  *^  The  next  cast  of  a  fisherman's  net "  has  long  been 
used  as  an  illustration  of  a  mere  expectancy,  not  the  subject  of 
grant  In  a  late  case  in  Massachusetts  it  was  sought  to  substantiate 
sach  a  sale,  and  the  court  were  obliged  to  adjudge  that  a  man  has 
no  salable  interest  in  halibut  in  the  sea.  There  is  a  possibility, 
they  say,  the  man  may  catch  halibut,  but  he  has  no  actual  or  poten- 
tial interest  in  the  fish  until  he  has  caught  them  J 

137.  All  kinds  of  vested,  contingent,  and  future  interests 
may  be  mortgaged.  An  estate  tail  may  be  mortgaged  by  the  life 
tenant.    Such  tenant  cannot  prejudice  the  rights  of  the  remainder- 

^  Mowry  v.  Wood,  12  Wis.  413;  Dodge  also  aathorizcd  them  to  partition  the  land 

V,  Silyerthorn,    12    Wis.   644  ;    Jarvifl   v,  among  the  four  devisees  after  the  payment 

Datcber,  16  Wis.  307.  of  all  snch  debts  and  expenses.    It  was  held 

'  Darkee  v.  Stringham,  8  Wis.  1.  that  the  land  vested  in  the  devisees,  subject 

'  Bank  of  Louisville  v,  Baumeister,  87  to  the  execution  of  the  power  by  the  exeo- 

Ky*  6,  7  8.  W.  Rep.  1 70.  utors,  and  that  consequently  a  mortgage 

*  Mutual  L.  Ins.  Co.  v.  Shipman,  119  N.  executed  by  one  of  the  devisees,  before  par- 
T.  324,  24  N.  £.  Rep.  177.  tition,  on  his  undivided  one  fourth  interest, 

*  Drake  v.  Paige,  127  N.  T.  662,  28  N.  E.  was  valid. 

Hep.  407.    A  will  devised  the  residue  of  the  *  Skipper  v,  Stokes,  42  Ala.  255,  94  Am. 

testator's  estate  to  four  persons,  share  and  Dec.  646 ;  Furcell  v.  Mather,  35  Ala.  570. 

share  alike.    A  subsequent  clause  empow-  See  Hoff  v.  Burd,  17  N.  J.  Eq.  201. 

ered  the  executors  to  sell  a  portion  or  all  of  ^  Low  v.  Few,  108  Mass.  347, 1 1  Am.  Rep. 

the  land  for  the  payment  of  debts  in  case  357.    The  other  maxim  (not  of  the  law)  is 

the  personalty  should  prove  insuflScient,  and  applicable :  "  First  catch  your  fish,"  etc. 
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men,  but  can  conyey  whatever  interest  be  bas.^  A  vested  interest 
in  remainder  may  be  conveyed  in  mortgage.^  A  contingent  or 
possible  interest  may  also  be  the  subject  of  a  mortgage.^  Rever- 
sions and  remainders^  being  capable  of  assignment,  may  be  the  sub- 
ject of  a  mortgage.^  When  the  estate  mortgaged  is  a  contingent 
remainder,  the  mortgage,  of  course,  becomes  void  upon  the  happen- 
ing of  the  contingency  which  divests  the  mortgagor.^ 

138.  A  mortgage  passes  the  interest  of  the  mortgagor  what- 
ever it  may  be.  When  a  mortgage  is  made  of  an  estate  or  inter- 
est already  incumbered  in  any  manner,  the  mortgage  of  coorse 
attaches  only  to  the  interest  then  remaining  in  the  mortgagor. 
Upon  the  discharge  of  any  prior  incumbrance,  the  mortgage  inter- 
est has  the  full  advantage  of  the  discharge.  If  the  mortgagor  ac- 
quires any  title  after  making  the  mortgage,  that,  as  a  general  rule, 
accrues  to  the  benefit  of  the  mortgage  title. 

Although  the  mortgage  purports  to  convey  a  title  in  fee  simple, 
when  the  mortgagor  has  only  an  equitable  title,  it  is  effectual  to 
pass  such  equitable  title,  and  the  record  of  it  is  notice  to  subsequent 
purchasers  of  the  mortgagor's  interest.^  But  a  mortgage  of  the 
fee  given  by  one  who  only  had  a  life  estate,  though  he  had  held 
the  property  under  a  will  for  thirty  years  supposing  he  took  a  fee 
simple,  is  a  mortgage  of  a  life  interest  only,  and  a  foreclosure  of  it 
after  the  death  of  the  mortgi^or  passes  no  title  to  the  purchaser.^ 

Unless  the  conveyance  in  mortgage  be  limited  in  its  operation,  it 
passes  all  the  interest  of  the  mortgagor  in  the  property  described. 
It  passes  any  reversionary  interest  he  has ;  for  instance,  a  mortgage 
of  land  subject  to  a  homestead  right  conveys  the  reversionary  inter- 
est after  the  expiration  of  the  homestead  estate,  although  the  wife 
did  not  join  in  it.^  If  there  be  an  outstanding  contract  of  sale  of 
which  notice  is  imparted  by  the  record  or  by  the  vendee's  posses- 
sion, the  mortgage  is  subject  to  the  vendee's  right  to  purchase  ;  and 
upon  a  foreclosure  and  sale  the  purchaser  takes  the  property  sub- 
ject to  the  same  right.^ 

A  mortgage  may  be  made  of  any  imperfect  title  which  the  mort- 

^  Hosmer  v.  Carter,  68  III.  98.    The  limi-  >  Lincoln  Bailding  &  Saving  Asso.  v. 

tation  was  to  "her  body  heirs."    Lehndorf  Hass,  10  Neb.  581 ;  Laughlin  v.  Braley,  25 

V.  Cope,  122  HI.  317,  13  N.  £.  Rep.  505.  Kans.  147 ;  Christian  r.  American  Freehold 

^  Flanden  v.  Greely,  64  N.  H.  357,  10  Land  Mortg.  Co.  92  Ala.  130,  9  So.  Bep. 

Atl.  Kep.  686.  219. 

«  Wilson  V.  V^ilson,  32  Barb.  328.  "^  Mixter  v.  Woodcock,  154  Mass.  535,  28 

*  2  Story  Eq.  Jnr.  §   1021 ;    Curtis  v.  N.  E.  Rep.  907. 

Root,  20  ni.  618,  522.  ^  Smith  v.  Provin,  4  Allen,  516 ;  McQnire 

'  L'Etoamean  v,  Henqnenet,  89  Mich.  v.  Van  Pelt,  55  Ala.  344. 

428,  50  N.  W.  Rep.  1077.  «  Laverty  r.  Moore,  33  N.  Y.  658. 
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gagoT  has,  as,  for  instance,  an  imperfect  Spanish  title  vhich  was 
subject  to  sale  and  assignment.^ 

A  dauae  in  a  mortgage,  *^  excepting  therefrom  so  much  of  said 
tracts  as  have  been  conveyed  by  the  mortgagor  by  deed  to  different 
individaals,"  does  not  reserve  from  its  operation  a  portion  of  the 
premises  covered  by  a  prior  unrecorded  mortgage.^ 

A  mortgage  of  several  lots  of  land  described  by  numbers  on  a 
plan,  and  by  courses  and  distances,  will  pass  all  the  title  the  mort- 
gagor has  in  the  lots,  although  he  has  only  a  mortgage  title  to  one 
of  them.^  But  where  a  mortgagor  became  the  husband  of  the 
mortgagee,  and  the  two  joined  in  a  second  mortgage  of  the  prem- 
ises to  secure  a  prior  debt  of  the  husband,  it  was  held  that  the 
wife's  interest  under  the  first  mortgage  was  not  thereby  affected. 
She  had  not  joined  in  the  mortgage  to  assign  her  own  mortgage, 
bat  to  effectually  pass  the  equity  of  redemption.^  So  a  mortgage 
of  all  the  land  and  right  to  land  which  the  grantor  has  in  a  certain 
town  does  not  include  land  to  which  he  has  only  a  possibility  of  a 
reversion  on  the  non-performance  of  a  condition  subsequent.^  But 
a  mortgage  of  land  by  a  vendor,  who  holds  notes  for  the  purchase- 
money  of  the  same  land  and  a  vendor's  lien,  does  not  transfer  the 
notes  in  the  absence  of  an  express  mention  of  them.^ 

138  a.  By  way  of  estoppel  in  pais,  an  owner  of  land  may  be 
bound  by  a  mortgage  of  it  made  by  a  third  person.  Thus,  a  person 
having  title  to  real  estate,  who  represents  another  as  the  owner,  and 
thereby  induces  a  third  party  to  accept  from  that  other  a  mortgage 
for  a  valuable  consideration,  is  in  equity  bound  by  such  mortgage, 
and  is  not  permitted  to  set  up  his  own  title  against  it.^ 

139.  There  may  be  a  mortgage  of  a  mortgage.  One  may 
mortgage  an  interest  in  real  estate  which  he  himself  holds  in  mort- 
gage.' He  conveys  all  the  interest  he  has ;  and  if  he  afterwards 
acquire  an  absolute  title,  the  second  mortgagee  by  foreclosing  his 
mortgage  acquires  an  absolute  estate.^  If  a  married  woman  having 
a  mortgage  upon  her  husband's  land  unite  with  him  in  tUe  granting 
part  of  the  deed  and  in  the  covenants,  she  conveys  her  mortgage  in- 

^  Matsey  v.  Papin,  24  How.  362.  v.  Bunce,  49  Mo.  231  ;  Story  Eq.  Jnr.  §  385 ; 

^  Eaton  p.  White,  18  Wia.  517.  Sweaney  v.  Mallory,  62  Mo.  485;  Hart  v. 

*  Murdock  v.  Chapman,  9  Gray,  156.  Giles,  67  Mo.  175. 

*  Power  p.  Lester,  23  N.  T.  527.  8  CutU  v.  York  Manuf.  Co.  18  Me.  190. 
^  Richardson  u.  Cambridge,  2  Allen,  118,  This  point  was  not  before  the  court.    But 

79  Am.  Dec.  767.  see  Hudson  City  Sav.  Inst.  r.  McArthur,  S 

»  Bell  p.  Blair,  65  Miss.  191,  3  So.  Rep.  N.  Y.  W.  Dig.  63. 

373.  9  Murdock  p.  Chapman,  9  Gray,  156.  See 

'  Parlin  p.  Stone,  48  Fed.  Rep.  808 ;  Rice  Power  v.  Lester,  23  N.  Y.  527. 
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terest ;  ^  but  if,  haying  sach  a  mortgage,  she  join  her  husband  in  a 
subsequent  mortgage  merely  to  release  her  dower  and  homestead, 
she'  does  not  thereby  subject  her  mortgage  interest  to  the  lien  of 
the  latter  mortgage.^ 

140.  A  mortgage  may  be  made^of  rents  due  under  a  lease,  and, 
although  a  right  of  entry  be  given  to  the  mortgagee,  the  mortgage 
is  a  mere  security,  like  any  other  mortgage  of  real  estate,  and  the 
mortgagor  remains  the  real  owner  until  foreclosure  and  sale.^  A 
mortgage  may  be  made  of  a  ditch  for  mining  purposes,  the  grantee 
having  authority  to  collect  the  rents  and  profits  of  it.^ 

141.  A  mortgage  given  by  one  paxt  owner  of  land  upon  pur- 
chasing the  remaining  portion,  which  describes  the  whole  parcel,  is 
construed  to  embrace  the  entire  interest,  and  hot  merely  the  undi- 
vided interest  conveyed  by  the  mortgagee.^ 

The  owner  of  certain  land,  having  conveyed  an  undivided  half  of 
it  by  a  deed  fully  describing  it,  afterwards  conyeyed  the  remaining 
undivided  half  to  the  same  grantee,  and  received  from  him  at  the 
same  time  a  mortgage  conveying  ''the  following  real  estate  in 
Stamford :  viz.,  the  same  and  all  the  real  estate  described  in  the 
deed  of  the  said  grantor  to  me  dated  Nov.  18,  1847,"  the  first- 
named  deed.  The  mortgage  was  construed  to  cover  the  whole  title 
and  interest  acquired  by  the  mortgagor  by  the  two  deeds,  and  not 
merely  the  undivided  half  conveyed  to  him  by  the  former  deed.^ 

A  mortgage  by  a  tenant  in  common  of  a  moiety  of  land  passes 
only  his  interest,  although  he  at  the  time  holds  a  power  from  the 
owner  of  the  other  moiety,  and  the  mortgage  purports  to  be  of  the 
whole  estate,  if  it  does  not  purport  to  be  made  by  virtue  of  bis 
power  from  the  other  owner,  as  well  as  in  his  own  right.^ 

142.  The  mortgage  of  a  building  caaries  with  it  the  land  on 
which  it  stands  which  is  essential  to  its  use,  if  such  appears  to  have 
been  the  intention  of  the  parties.^  Thus  a  mortgage,  made  to 
secure  advances  to  enable  the  mortgagor  to  erect  a  building  on 
leased  land,  of  ^<  all  his  right,  title,  and  interest  which  he  now  has 
in  the  foundation  or  stone-work  of  said  building,  and  which  he  may 
have  in  and  unto  said  building,  during  its  erection  and  completion, 
and  after  it  is  completed,"  passes  the  land  on  which  the  building 

1  Gregory  i;.  Gregory,  16  Ohio  St.  560.  •  Carpenter  v.  Millard,  38  Vt.  9. 

>  Kitchen  V.  Madgett,  37  Mich.  81.  ?  Shirras  v.  Caig,  7  Cranch,  34. 

*  Van  Rensselaer  v.  Dennison,  35  N.  Y.  ^  Wilson  r.  Hunter,  14  Wis.  683.  And  see 

393.  Whitney  r.  Olney,  3  Mason,  280 ;  Esty  c. 

<  Kidd  V.  Teeple,  22  Cal.  255.  Baker,  48  Me.  495 ;  Doyle  v.  Lord,  64  N.  Y. 

^  Potts  V.  Blancbard,  19  La.  Ann.  167.  433,  436,  21  Am.  Rep.  629. 
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stands.^  The  right  which  the  grantor  has  jin  the  foundation,  stone- 
work, and  building  is  not  merely  or  mostly  a  right  to  the  materials 
of  which  they  are  composed,  but  the  right  of  having  them  on  the 
land  as  part  of  a  structure,  with  the  right  to  use  and  occupy  them 
for  a  long  period  of  time.  It  is  a  grant  of  his  right  to  use  and  oc- 
cupy the  land  under  the  lease. 

As  a  general  rule,  a  building  erected  upon  the  land  of  another 
becomes  a  part  of  the  realty,  and  it  is  only  by  an  express  agree- 
ment that  one  can  have  a  separate  property  in  such  a  building  as  a 
chattel,  with  a  right  to  remove  it.  If  one  having  a  contract  for  the 
purchase  of  a  lot  of  land  erects  a  house  upon  it,  in  pursuance  of  an 
agreement  that  he  will  do  so,  and  that  on  receiving  a  deed  of  the 
land  he  will  mortgage  it  to  the  owner  to  secure  the  purchase-money, 
he  cannot,  before  receiving  a  deed  of  the  land,  mortgage  the  house 
as  personal  property  to  another.  This  agreement,  instead  of  being 
an  agreement  that  the  house  may  be  held  separate  from  the  land,  is 
in  effect  an  agreement  that  the  building  and  land  shall  be  united 
and  held  together.^ 

143.  House  moved  trom  the  land.  —  A  mortgage  was  made 
of  a  lot  of  land  upon  which  was  a  dwelling-house.  Subsequently, 
and  without  the  knowledge  or  consent  of  the  mortgagee,  the  mort- 
gagor removed  the  house  from  the  lot  upon  which  it  stood,  and 
placed  it  upon  an  adjoining  lot.  It  was  held  that  the  mortgagee 
retained  his  lien  upon  the  dwelling-house,  and  that  the  house  might 
be  sold  after  first  applying  the  lot  covered  by  the  mortgage  towards 
satisfying  it.  The  adjoining  lot  was  owned  by  the  wife  of  the  mort- 
gagor, and  the  removal  was  with  her  knowledge.^  By  agreement, 
express  or  implied,  between  the  owner  of  real  estate  and  the  owner 
of  buildings,  the  latter  may  annex  the  buildings  to  the  realty  with- 
out their  becoming  part  of  it.  So,  in  the  case  stated,  the  house  did 
not  necessarily  become  a  part  of  the  lot  upon  which  it  was  placed 
by  the  removal.  Under  such  circumstances  there  is  no  reason  why 
the  mortgagee  should  not  have  the  benefit  of  the  security  for  which 
he  contracted.  No  question  arises  in  this  case  as  to  the  effect  of 
substantial  alterations  in  the  building,  which  might  sometimes  affect 
or  change  the  title  to  property  altered  from  its  original  form.  Such 
was  the  case  where  a  mortgagor  removed  a  dwelling-house  from  the 

^  Greenwood  v,  Mnrdock,  9  Gray,  20,  69  •  Hamlin  r.  Parsons,  12  Minn.  108,  90 

Am.  Dec.  272.  Am.  Dec.  284.    And  see  Hutchins  v.  King, 

«  Milton  i;.  Colby,  5  Met.  7S.     Or  the  1  Wall.  53  ;  Betz  p.Muench  (N.  J.),  13  Atl. 

mortf^gee  might  maintain  trespass.   Smith  Bep.  622 ;  Betz  i;.  Yerner,  46  N.  J.  £q.  256, 

p.  Goodwin,  2  Me.  173.    See  §  687;  and  19  Atl.  Bep.  206;  §§  453,  688. 
Jones  on  Chattel  Mortgages,  §  123. 
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mortgaged  premises,  and  used  the  materials  in  the  construction  of  a 
house  upon  another  lot  of  land,  and  afterwards  sold  the  house  and 
lot.  The  materials  having  thus  become  a  part  of  the  freehold,  the 
right  of  property  therein  vested  in  the  grantee  of  the  land;  and 
therefore  the  mortgagee  could  not  maintain  trover  against  the  por- 
chaser,  either  for  the  new  house  or  for  the  old  materials  used  in  its 
construction.^ 

144.  Whether  fixtures  severed  from  the  realty  become  per- 
sonal property,  and  when  taken  away  from  the  realty  are  freed 
from  the  lien  of  the  mortgage,  is  a  question  upon  which  the  au- 
thorities are  divided.^  A  house  having  been  floated  oS  the  lot 
covered  by  the  mortgage  into  an  adjacent  street  by  a  flood  was 
sold  by  the  owner  to  a  person  who  had  notice  of  all  the  circum- 
stances. An  action  was  brought  to  foreclose  the  mortgage  upon 
the  land  and  the  house,  then  standing  in  the  street.  The  court 
held  that  the  house  was  effectually  removed  from  the  operation  of 
the  mortgage  lien ;  and  that,  so  far  as  the  legal  effect  of  the  re- 
moval WHS  concerned,  it  was  immaterial  whether  the  severance  was 
by  the  act  of  God,  as  in  this  case,  or  the  act  of  man.^    But  in  a 

1  Peirce  v.  Goddard,  22  Pick.  559,  33  freehold,  and  was  the  property  of  the  mort- 
Am.  Dec.  764.  "  The  general  rule  is,"  aajB  gagor.  The  roateriaU  used  in  its  construe- 
Mr.  Justice  Wilde,  "  that  the  owner  of  tion  ceased  to  be  personal  property,  and  the 
property,  whether  the  property  be  movable  owner's  property  in  them  was  divested  as 
or  immovable,  has  the  right  to  that  which  effectually  as  tiiough  they  had  been  de> 
is  united  to  it  by  accession  or  adjunction.  Btroyed.  It  is  clear,  therefore,  that  the 
But  by  the  law  of  England  as  well  as  by  plaintiff  could  not  maintain  an  action,  even 
the  civil  law,  a  trespasser  who  wilfully  against  the  mortgagor,  for  the  conversion 
takes  the  property  of  another  can  acquire  of  the  new  house.  And  it  is  equally  clear 
no  right  in  it  on  the  principle  of  accession,  that  he  cannot  maintain  the  present  action 
but  the  owner  may  reclaim  it,  whatever  for  the  conversion  of  the  materials  taken 
alteration  of  form  it  may  have  undergone,  from  the  old  house.  The  taking  down  of 
tinless  it  be  changed  into  a  different  species  that  house  and  using  the  materials  in  the 
and  be  incapable  of  being  restored  to  its  construction  of  the  new  building  was  the 
former  state ;  and  even  then  the  trespasser,  tortious  act  of  the  mortgagor,  for  which  he 
by  the  civil  law,  could  acquire  no  right  by  alone  is  responsible.*' 
the  accession,  unless  the  materials  had  been  *  Hill  p.  Gwin,  51  Cal.  47  ;  Gardner  r. 
taken  away  in  ignorance  of  their  being  the  Finley,  19  Barb.  317,  hold  that  the  lien  is 
property  of  another.  But  there  are  excep-  lost.  But  conirat  see  Hutchius  o.  King,  I 
tions  to  the  general  rule.  It  is  laid  down  Wall.  53,  59,  per  Field,  J.,  ciied  below ; 
by  Molloy  as  a  settled  principle  of  law,  that  Dorr  v.  Dudderar,  88  111.  107 ;  §  688. 
if  a  man  cuts  down  trees  of  another,  or  '  Buckout  v.  Swift,  27  Cal.  433,  87  Am. 
takes  timber  or  plank  prepared  for  the  Dec.  90.  Mr.  Justice  Shafter,  delivering 
erecting  or  repairing  of  a  dwelling-J|onse,  the  opinion  of  the  court,  said :  '*  A  build- 
nay,  though  some  of  them  are  for  shipping,  ing,  severed  and  removed  from  mortgaged 
and  builds  a  ship,  the  property  follows,  not  lands,  of  which  lands  it  formed  a  part 
the  owners,  but  the  builders.  Mol.  de  Jure  when  the  mortgage  was  given,  is  disiiicam- 
Mar.  lib.  2,  ch.  1,  §  7.  ...  In  the  present  bered  of  the  lien,  substantially  on  the  same 
case  it  cannot  be  questioned  that  the  newly  principle  that  a  building,  erected  upon  the 
erected  dwelling-house  was  a  part  of  the  lands  after  the  giving  of  the  mortgage,  is 

126 


EXISTING  INTERESTS  IN  RBAL  PBOPEBTT.        [§§  145-147. 

case  before  the  Sapreme  Court  of  the  United  States,^  Mr.  Justice 
Field  declared  that  the  mortgage  covers  the  timber  after  it  is  cut 
and  removed  from  the  land  as  well  as  before  ;  that  the  sale  of  it  by 
the  mortgagors  does  not  divest  the  mortgage  lien ;  that  the  pur- 
chaser of  the  timber  takes  it  subject  to  this  paramount  lien ;  and 
that  the  holders  of  the  mortgage  can  follow  it  and  take  possession 
of  it,  and  hold  it  until  the  amount  due  upon  the  mortgage  is  paid. 
But  what  the  effect  of  the  severance  of  fixtures  is  depends  very 
largely  upon  the  view  taken  as  to  the  nature  and  effect  of  a  mort- 
gage ;  whether  it  be  regarded  as  a  conveyance  of  the  legal  title  to 
the  property,  giving  the  mortgagee  also  the  right  of  possession,  or 
whether  it  be  regarded  merely  as  a  lien,  and  the  mortgagor  is  pro- 
tected in  his  possession  until  foreclosure.  On  the  one  hand  the 
mortgagee's  legal  ownership  or  his  actual  or  constructiye  possession 
enable  him  to  follow  and  recover  the  property  severed  ;  but  on  the 
other  hand  he  has  merely  a  right  to  restrain  the  removal  of  the 
property  by  injunction,  or  after  the  removal  at  most  only  a  right  to 
recover  damages  for  wrongfully  impairing  his  security.^ 

146.  A  mortgage  of  wood  not  standing  on  the  land  of  the  mort- 
gagor is  a  mortgage  of  personal  property,  and  a  record  of  it  as  a 
mortgage  of  real  estate  is  ineffectual.^  But  growing  wood  or  tim- 
ber is  a  portion  of  the  realty,  and  is  embraced  in  a  mortgage  of  the 
land. 

146.  A  mortgage  of  improvements  conveys  no  title  to  the  land 
itself.  It  passes  only  a  right  to  the  improvements  placed  upon  the 
land  by  the  mortgagor,  or  an  equitable  right  to  compensation  for 
them  in  case  the  owner  of  the  land  should  take  possession.  A  sub- 
sequent acquisition  of  the  title  to  the  land  by  the  mortgagor  does 
not  in  such  case  inure  to  the  benefit  of  the  mortgs^ee.^  A  mort- 
gage of  a  building  erected  on  leased  land  under  an  agreement  that 
the  lessee  might  remove  it,  or  the  lessor  should  pay  for  it  at  its  ap- 
praised value,  is  a  mortgage  of  realty  falling  within  the  designation 
of  a  chattel  real  at  common  law.^ 

147.  The  lien  of  a  mortgage  extends  to  edl  improvemente 
and   repairs  subsequently    made   upon  the   mortgaged   premises, 

rahject  to  the  Hen.    In  the  first  case  the  ^  Hutchins  v.  King,  1  Wall.  53, 59.    And 

building  is  withdrawn  from  the  operation  see  Gore  v.  Jenness,  19  Me.  53. 

of  the  mortgage,  for  the  reason  that  it  has  ^  See  §  453 ;  Verner  v.  Beta,  46  N.  J.  £q. 

ceased  to  be  a  thing  real;  in  the  other,  256,  19  Atl.  Rep.  206. 

mere  materials  are  bronght  nnder  the  lien,  '  Donglas  v.  Shumway,  13  Gray,  498. 

for  the  reason  that  they  have  become  a  *  Mitchell  v.  Black,  64  Me.  48. 

stractnre  by  combination,  and  the  structure  ^  Griflin  o.  Marine  Co.  of  Chicago,  52  111. 

has  become  a  thing  real  by  position."  130. 
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§§  148,  149.]      WHAT  HAT  BH  THE  SUBJECT  OF  A  MORTGAGE. 

i¥hether  made  by  the  mortgagor  or  by  a  purchaser  from  him  with- 
out actual  notice  of  the  existence  of  the  mortgage.^  Thus  a  mort- 
gage of  a  ditch  or  flume  in  process  of  construction  includes,  without 
any  special  mention,  all  improvements  or  fixtures  then  on  the  line 
located  for  the  flume,  as  well  as  those  which  may  afterwards  be  put 
thereon.* 

148.  An  abstract  of  title  delivered  by  the  owner  of  land  to  the 
mortgagee's  attorney,  for  the  purpose  of  decreasing  the  expenses  of 
searching  the  title,  may  be  regarded  as  part  of  the  security  for  the 
loan ;  and  accordingly  it  has  been  held  that  the  mortgagor  is  not 
entitled  to  the  possession  of  it  until  the  mortgage  is  paid.  In  case 
of  a  sale  of  the  mortgf^e,  or  of  a  foreclosure,  it  would  be  neces- 
sary that  the  mortgagee  should  have  it,  or  that  another  should  be 
made.^ 

II.  Accessions  to  the  Mortgaged  Property, 

149.  At  oommpn  law,  nothing  oaix  be  mortera^ed  that  doee 
not  belong  to  the  mortgagor  at  the  time  the  mortgage  is  made.^ 
^^  It  is  a  common  learning  in  the  law,  that  a  man  cannot  grant  or 
charge  that  which  he  hath  not."^  He  must  have  a  present  prop- 
erty, either  actual  or  potential,  in  the  thing  sold  or  mortgaged.^ 
Therefore  at  law,  although  a  mortgage  in  terms  is  made  to  cover 
after-acquired  property,  yet,  after  such  property  is  acquired,  an  exe- 
cution levied  upon  it  as  the  property  of  the  mortgagor,  or  a  sale  by 
him,  will  prevail  over  the  mortgage.^ 

But  a  different  rule  prevails  in  equity.^  Judge  Story,  after  an 
elaborate  examination  of  the  question,  in  stating  the  result  of  it 
says :  ^'  It  seems  to  me  the  clear  result  of  all  the  authorities,  that 
wherever  the  parties  by  their  contract  intended  to  create  a  posi- 
tive lien  or  charge,  either  upon  real  or  personal  property,  whether 

1  Martin  v,  Beatty,  54  111.  100;  Rice  v,       ^  Perkins,  tit.  Grant,  §  65. 

Dewey,  54  Barb.  455 ;  Wharton  v.  Moore,  «  Looker  v.  Peckwell,  38  N.  J.  L.  253 ; 
84  N.  C.  479, 37  Am.  Rep.  627.  Smithurst  v,  Edmunds,  14  N.  J.  £q.  408 ; 

2  Union    Water  Co.  v.  Mnrphy^s  Flat    Benjamin  on  Sales,  §§  78-^4. 

Flaming  Co.  22  Cal.  620.  "^  Looker  v.  Peckwell,  38  N.  J.  L.  253, 

*  Holm  V.  Wast,  11  Abb.  Pr.  N.  S.  113.  and  cases  cited. 

*  Jones  on  Chattel  Mortgages,  §  138;  ^  Langton  v,  Horton,  1  Hare,  549;  Lit- 
Moody  V.  Wright,  13  Met.  17,  46  Am.  Dec.  tie  Rock  &  Fort  Smith  Ry.  Co.  v.  Page,  35 
706;  Jones  v.  Richardson,  10  Mass.  481;  Ark.  304. 

Pierce  t;.  Emery,  32  N.  H.  484 ;  Amonett  In  a  recent  case  in  Kentucky,  howerer,  it 

r.  Amis,  16  La.  Ann.  225 ;  Ross  v.  Wilson,  is  said  that  if  sach  a  mortgage  is  enfordble 

7  Bash,  29.    And  see  Coe  r.  Colnrobos,  in  equity  at  aU,  it  can  only  be  enforced  as  a 

Piqua  &  Ind.  R.  R.  Co.  10  Ohio  St.  372,  right  ander  the  contract,  and  not  as  a  trust 

391,  75  Am.  Dec.  518;  Lunn  v,  Thornton,  attached  to  the  property.    Roes  v.  Wilson, 

1  Com.  B.  379.  7  Bush,  29. 
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then  owned  by  the  assignor  or  nofc,  or,  if  personal  property,  whether 
it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge 
npon  the  particular  property  as  soon  as  the  assignor  or  contractor 
acquires  a  title  thereto  against  the  latter,  and  all  persons  asserting 
a  claim  thereto  under  him,  either  voluntarily  or  with  notice,  or  in 
bankruptcy."  ^ 

150.  Produots  of  the  soil.  —  Upon  this  principle  a  valid  mort- 
gage may  be  made  by  au  owner  or  lessee  in  possession  of  land  of 
a  crop  to  be  raised  by  him  the  coming  season,  or  of  crops  to  be 
grown  within  a  certain  period.^  It  is  a  general  rule  that  a  thing 
which  has  a  potential  existence  may  be  mortgaged.  ^^  Land  is  the 
mother  and  root  of  all  fruits,"  says  Lord  Hobart.^  "  Therefore  he 
that  hath  it  may  grant  all  fruits  that  may  arise  from  it  after,  and 
the  property  shall  pass  as  soon  as  the  fruits  are  extant." 

A  landlord  has  no  such  interest  in,  or  title  to,  crops  grown  on 
the  rented  lands  as  can  be  made  the  subject  of  a  valid  mortgage.^ 

A  mortgage  of  grain  ^^  now  standing  and  growing  "  in  the  field 
does  not  cover,  as  against  an  attaching  creditor,  grain  which  had  at 
the  time  of  the  execution  of  the  mortgage  been  cut.^ 

Under  a  mortgage  of  a  greenhouse  and  nursery,  together  with 
the  shrubs  and  plants  belonging  to  the  same,  new  plants  and  shrubs, 
the  growth  of  cuttings  from  those  growing  at  the  time  of  the  mort- 
gage, pass  to  the  mortgagee  by  accession.^ 

151.  Crops  not  sown.  —  A  valid  mortgage  of  a  crop  before  it  is 
raised  may  be  made  by  an  owner  or  lessee  of  land,^  and  although 

^  MitcheU  v.  Winslow.  2  Story,  630;  and  a  man  cannot  grant  all  the  wool  that  shall 

see  Smitbnrst  v.  Edmunds,  14  N.  J.  £q.  403.  g^ow  upon  his  sheep  that  he  shall  buy  here- 

^  Jones  on  Chattel  Mortgages,  §  142 ;  after ;  for  there  he  hath  it  neither  actually 

Arqaes  v.  Wasson,  51  Cal.  620,  21  Am.  nor  potentially." 

Bep.  718 ;  Lehman  v,  Marshall,  47  Ala.  362 ;  ^  Broaghton  v.  Powell,  52  Ala.  123. 

Jones  V.Webster,  48  Ala.  109.   Ajid  see  Van  <^  Ford  v.  Sutherlin,  2  Mon.  440. 

Hoozer  v.  Cory,  34  Barb.  9,  12 ;  Stover  v.  ^  Bryant  v.  Pennell,  61  Me.  108, 14  Am. 

Ejdeahimer,  3  Keyes,  620.     See  contra,  at  Rep.  550.    The  plaintiff  attached  so  much 

law,  Milliman  v.  Neher,  20  Barb.  37 ;  Bar-  of  the  stock  of  plants  and  shrubs  as  were 

nard  p.  Eaton,  2  Cush.  294,  per  Shaw,  C.  J. ;  not  covered  by  the  mortgage.    His  counsel 

Comstock  V.  Scales,  7  Wis.  159;  Hutchin-  claimed  that  the  maxim,  "Partus  sequitur 

son  V.  Ford,  9  Bush,  318,  15  Am.  Rep.  711 ;  ventrem,*'  did  not  apply ;  that  it  might  as 

Booker  u.  Jones,  55  Ala.  266.    See,  how-  well  be  contended  that  trees  raised  from  the 

ever,  Tomlinson  v.  Greenfield,  31  Ark.  557 ;  seed  of  apples  picked  from  a  mortgaged  tree 

Redd  V.  Burrus,  58  Ga.  574;  Gittiogs  v.  passed  under  the  mortgage,  as  to  say  the 

Nelson,  86  111.  591.  cuttings  did. 

*  Grantham  v.  Hawley,  Hobart,  132.    He  "^  See  §  160 ;  Jones  on  Chattel  Mort- 

fartber  remarks  that  "a  person  may  grant  gages,  §  143  ;  EUett  v.  Butt,  1  Woods,  214 ; 

all  the  tithe  wool  that  he  shall  have  in  such  Robinson  v,  Manldin,  1 1  Ala.  977 ;   Ever- 

ayear;  yet  perhaps  he  shall  have  none;  bat  man  v,  Robb,  52  Miss.  653,  24  Am.  Rep. 
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the  seed  of  it  has  not  been  sown.^  A  person  having  the  right  by 
parol  agreement  to  sow  certain  land  with  wheat  upon  shares  with 
the  owner  of  the  land  may,  after  sowing  the  wheat,  make  a  valid 
mortgage  of  his  interest  in  the  crop,  which  will  cover  the  interest 
of  the  mortgagor  in  the  land.^  A  mortgage  of  crops  by  one  who  is 
cultivating  a  farm  upon  shares  covers  only  his  share.^  Possession 
by  a  prior  mortgagee  of  a  crop  is  notice  of  his  rights  to  subsequent 
purchasers.^  The  mortgage  in  equity  attaches  as  soon  as  the  crop 
comes  into  existence.^ 

The  crop  is  a  chattel  merely  after  it  is  gathered,  and  a  mort- 
gage of  it,  to  take  effect  when  it  is  gathered,  should  be  recorded  ajs 
a  chattel  mortgage ;  but  a  growing  crop  attached  to  the  soil  may 
be  an  interest  in  the  real  estate ;  so  that  a  mortgage  of  a  present 
interest  should,  under  some  circumstances,  be  recorded  as  a  mort- 
gage of  real  estate.^  When  properly  recorded,  one  who  purchases 
and  removes  the  crop,  without  the  knowledge  of  the  mortgagee, 
takes  it  subject  to  the  rights  of  the  mortgagee,  who  may  recover 
the  property  if  it  can  be  identified,  and  if  not,  he  may  recover 
the  value  of  it  from  such  purchaser.'^  The  mortgagee  is  entitled 
to  the  possession  of  the  crop  when  it  is  matured  and  gathered, 
and  may  then  maintain  an  action  to  recover  it  or  its  value.^  Such 
a  mortgage  passes  a  mere  equitable  interest  while  the  crop  is  grow- 
ing, but  after  severance  the  equitable  interest  ripens  into  a  legal 
title.^  If  the  crop  be  severed  and  sold  without  the  consent  of  the 
mortgagee,  he  may  recover  the  value  of  it  from  a  purchaser,  al- 

682 ;  Grand  Forks  Nat.  Bank  v,  Minneapo-  book,  entitled  a  chattel  deed  book.    Laws 

lis  &  N.  Eleyator  Co.  6  Dak.  357,  43  N.  E.  1876,  pp.  100,  US. 

Bep.  806.  In  Arkansas,  mortgages  maj  be  made  of 

1  Butt  p.  Mlett,  19  Wall.  .544 ;  Apperson  crops  already  planted,  or  to  be  planted,  and 

V.  Moore,  SO  Ark.  56,  21  Am.  Bep.  170;  are  binding  upon  sacb  crops  and  tbeir  pro- 

Comstock  p.  Scales,  7  Wis.  159.  ducts.    And  a  laborer  may  mortgage  his  in- 

The  statute  of  Mississippi,  providing  that  teres t  in  a  crop  for  supplies  furnished  to 

mortgages  may  be  made  of  cotton  crops  to  him.    Acts  1875,  p.  230;  Dig.  of  Stat.  1884, 

be  produced  within  fifteen  months,  is  merely  §  4747. 

declaratory  of  the  law,  with  a  limitation  as        ^  Shuart  v.  Taylor,  7  How.  Pr.  251. 
to  the  time  within  which  the  crop  must  be       '  McGee  v.  Fttzer,  37  Tex.  27. 
produced.     Act  February  18, 1867;  Sillers        ^  Grimes  v.  Bose,  24  Mich.  416. 
V.  Lester,  48  Miss.  513;  EUett  v.  Butt,  1        ^  Bntt  v.  EUett,  19  Wall.  544;  Apperson 

Woods,  214.     In  this  State  mortgages  and  v.  Moore,  30  Ark.  56,  21  Am.  Bep.  170; 

deeds  of  tnist  may  be  made  to  cover  grow-  Lehman  v,  Marshall,  47  Ala.  362. 
ing  crops,  or  crops  to  be  grown  within  flf-        *  Bntler  v.  Hill,  57  Tenn.  375. 
teen  months  from  the  making  of  such  mort-       ^  Duke  v.  Strickland,  43  Ind.  494. 
gage  or  deed,  which  are  valid  on  the  interest       '  Lehman    p.    Marshall,    47   Ala.   362 

of  the  mortgagor  or  grantor  in  such  crop,  Adams  p.  Tanner,  5  Ala.  740 ;  Bobinson  v. 

bnt  are  subject  to  auy  lien  in  favor  of  the  Manldin,  II  Ala.  977. 
landlord  for  the  rent  of  the  property.    Such        >  Manldin  p.  Armistead,  14  Ala.  702, 18 

mortgages  mutt  be  recorded  in  a  separate  Ala.  500. 
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though  he  has  purchased  it  in  the  usual  course  of  trade,  and  with- 
oat  actual  notice.  The  record  is  constructive  notice.  The  removal 
of  the  crop  is  not  such  a  change  in  the  property  as  will  divest  the 
title  of  the  mortgagee.^ 

152.  A  mortgage  by  a  railroad  company  speciflcally  covering 
after-ax)quired  property  is  binding  in  equity  upon  real  estate  and 
personal  property  afterwards  purchased  for  the  use  of  the  road,  as 
S^inst  the  mortars  and  all  persons  claiming  under  then,,  except 
purchasers  for  value  and  without  notice ;  and  especially  will  it  bind 
such  property  as  against  claimants  under  a  junior  mortgage,  which 
by  its  terms  is  subject  to  the  prior  mortgage.^  If  the  mortgage 
in  distinct  terms  covers  after-acquired  property,  the  record  of  the 
mortgage  is  sufficient  notice  of  the  lien.  *^  Whenever  a  mortgage 
is  made  by  a  railroad  company  to  secure  bonds,  and  the  mortgage 
declares  that  it  shall  include  all  present  and  after-acquired  prop* 
erty,  as  soon  as  the  property  is  acquired  the  mortgage  operates  upoa 
it.  In  other  words,  it  seizes  the  property  or  operates  upon  it  by 
way  of  estoppel  as  soon  as  it  comes  into  existence  and  is  in  posses-- 
sion  of  the  mortgagor;  and  the  mortgagees,  under  such  circum- 
stances, have  a  prior  equity  to  the  claims  of  creditors  obtaining 
judgments  and  executions  after  the  property  is  thus  acquired  and 
placed  in  possession  of  the  mortgagor."  ^  Such  is  the  settled  law  of 
the  federal  courts,^  and  generally  of  the  state  courts  as  well.^ 
The  rule  is  applied  equally  to  real  estate  and  personal  property ;  to 
mortgages  by  individuals  as  well  as  those  made  by  corporations.^ 

^  Dnke  0.  Strickland,  43  Ind.  494.  Co.  1  Wall.  254;  Mitchell  v.  Winslow,  2: 

*  SteTens  p.  Watson,  4  Abb.  App.  Dec.    Story,  630. 

302;  Thompson  t7.  Railroad  Co.  132  U.  S.  ^  Pierce  v.  Mil  &  St.  Panl  R.  R.  Co.  24- 

68, 10  Sop.  Ct.  Rep.  29 ;  Central  Tmst  Co.  Wis.  551,  1  Am.  Rep.  203 ;  Hoyle  t;.  Flatts* 

V.  Kneeland,  138  U.  S.  414,  11   Sup.  Ct.  burgh  &  Montreal  R.  R.  Co.  51  Barb.  45; 

Bep.  357 ;  Omaha  &  St.  L.  Rj.  Co.  v.  Wa-  Seymour  v.  Canandaigua  &  Niagara  FaUs 

bash,  St.  L.  &  P.  Ry.  Co.  108  Mo.  298, 18  S.  R.  R.  Co.  25  Barb.  284 ;  Benjamin  v.  EI- 

W.  Kep.  1101.     See  Jones  on  Corporate  mira,  Jeff.  &  Can.  R.  R.  Co.  49  Barb.  441, 

BoiidsandMortgage8,§§  91-120;  Calhonn  54  N.  Y.  675;  Sillers  v.  Lester,  48  Miss. 

V.  Memphb  &  Padncah  R.  R.  Co.  2  Flip.  513 ;    Howe  v.  Freeman,  14  Gray,  566 ; 

442, 447 ;  Parker  v.  New  Orleans,  &c.  Ry.  Coopers  v.  Wolf,  15  Ohio  St.  523 ;  Phillips 

Co.  33  Fed.  Rep.  693.  v,  Winslow,  18  B.  Mon.  431,  68  Am.  Dec. 

This  subject  is  fully  examined  in  Jones  729 ;  Morrill  v.  Noyes,  56  Me.  458 ;  Phila., 

on  Corporate  Bonds  and  Mortgages,  §§91-  Wil.  &  Bait.  R.  R.  Co.  v.  Woelpper,  64  Pa. 

120,  and  no  attempt  is  here  made  to  make  St.  366,  3  Am.  Rep.  596 ;  Mitchell  1;.  Ama- 

more  than  a  brief  reference  to  it.  dor  C.  &  M.  Co.  75  Cal.  464,  17  Pac.  Rep. 

'  Per  Dmmmond,  J.,  in  Scott  v,  Clinton  246. 

&  Springfield  R.  R.  Co.  8  Chicago  Legal  «  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191, 

News,  210.  overruling  dictum  of  Baron  Parke  in  Mogg 

*  Fennock  v.  Coe,  23  How.  117 ;  Galves-  r.  Baker,  3  M.  &  W.  195.  The  latter  case 
ton  R.  R.  Co.  V.  Cowdrey,  11  Wall.  459,  was  followed  by  the  Supreme  Court  of  Mas- 
4S1;  Dunham  v.  Cm,,  Peru,  &c  Railway  sachasetts  in  Moody  v.  Wright,  13  Met.  17^ 
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.  153.  Bule  £18  to  c^er-aoquired  property.  —  A  conyeyanoe  of 

"what  does  not  exist  does  not  operate  as  a  present  transfer  in  equity 

.any  more  than  it  does  in  law.     The  difference  is  merely  that  at  Liw 

'  «the  conveyance,  having  nothing  to  operate  upon,  is  void;  while  in 

equity  what  is  in  form  a  conveyance  operates,  by  way  of  present 

•  contract,  to  take  effect  and  attach  to  the  subject  of  it  as  soon  as  it 
'  comes  into  being ;  the  agreement  to  convey  then  ripens  into  an 
^  actual  transfer.^ 

Equity  considers  as  done  that  which  the  mortgagor  has  distinctly 

agreed  to  do^  and  is  in  consequence  bound  to  do.     Upon  every 

>  acquisition  of   property  within   the  description   contained   in   the 

mortgage,  a  decree  might  be  obtained  that  the  mortgagor  should 

•  execute  a  mortgage  of  such  property ;  but  instead  of  actually  fol- 
.  lowing  out  this  troublesome  process,  equity  treats  the  mortgage  as 
.  already  attaching  to  the  newly  acquired  property  as  it  comes  into 

•  the  mortgagor's  possession,  or,  in  other  words,  considers  that,  of 

•  every  article  of  property  as  acquired,  there  was  an  actual  mortgage 
then  executed  in  fulfilment  of  the  mortgagor's  contract. 

The  chief  question,  therefore,  is,  whether  the  parties  to  the  mort- 
:  g%6  intended  that  the  after-acquired  property,  which  is  in  any  case 
the  subject  of  litigation,  should  be  subject  to  the  lien  of  the  mort- 
gage ;  and  it  will  be  noticed  that  in  the  recent  cases  the  couten- 
^■-  tion  is  generally  upon  this  question.^ 

164.  Applied  to  railroad  oompanies.  —  A  mortgage  which  by 
I  its  terms  covers  property  which  a  railroad  company  may  afterwards 
.  acquire,  though  given  before  any  part  of  the  road  is  built,  covers 
.  after-acquired  property  contemplated  by  the  mortgage.^    It  attaches 

holding  that  property  not  in  existence  at  mortgages  of  future  personal  property  both 

the  time  of  making  the  mortgage  is  incapa-  at  law  and  in  equity, 

ble  of  being  conveyed  by  it.  ^  Emerson  v.  European  &  N.  A.  Ry.  Co. 

In  the  Dibtrict  Court  for  Massachusetts  67  Me.  387,  24  Am.  Rep.  39 ;  Mitchell  v. 

the  doctrine  of  the  state  courts  was  dis.  Winslow,  2  Story,  630,  644,  where  the  cases 

sented  from  in  the  i-ecent  case  of  Brett  v.  are  reviewed ;  Christy  v,  Dana,  34  Cal.  548 ; 

Carter,  2  Lowell,  458,  where  it  was  held  Amonett  v.  Amis,  16  La.  Ann.  225. 

that  a  mortgage  of  after-acquired  chattels  ^  Omaha  &  St.  L.  Ry.  Co.  v.  Wabash,  St. 

is  yalid  against  the  assignee  in  bankruptcy  L.  &  P.  Ry.  Co.  108  Mo.  298,  18  S.  W.  Rep. 

of  the  mortgagor.      See  same  case  in  3  1101. 

Cent.  L.J.  286,  and  an  article  upon  it  in  the  *  WUlink  v.  Morns  Canal  &  Banking 

same  volume,  p.  359.     See,  also,  in  same  Company,  4  N.  J.  £q.  377,  402 ;  Galveston 

volume,  p.  608.  decision  of  Judge  Clifford,  R.  R.  Co.  v.  Cowdrey,  1 1  Wall.  459, 481;  Bell 

in  the  case  of  Barnard  v,  Norwich  &  Worces-  v.  Railroad  Co.  34  La.  Ann.  785 ;  Calhoun 

ter  R.  R.  Co.,  before  the  Circuit  Court  of  v.  Memphis  &  Paducah  R.  R.  Co.  2  Flip. 

•  the  United  States,  reported  also  in  14  N.  442,  447 ;  Parker  v.  New  Orleans  Ry.  Co. 

Bank.  R.  469.  33  Fed.  Rep.  693 ;   Jones   on   Corporate 

See  Jones  on  Chattel  Mortgages,  §§  138-    Bonds  and  Mortgages,  §  93. 
175,  for  a  full  discussion  of  the  subject  of        In  LoniaiAiia  a  future  property  can  never 
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to  the  property  as  it  comes  into  existence.  As  against  the  railroad 
company  and  its  privies,  the  after-acquired  property  feeds  the  estop- 
pel created  by  the  deed.  Even  against  a  contractor  who  has  at 
bis  own  expense  finished  a  railroad  under  contract  that  he  shall 
keep  possession  until  he  has  been  paid,  a  mortgage  in  such  terms 
will  pass  the  road  afterwards  built  and  acquired.^  A  mortgage  of 
its  line  of  road,  its  tolls  and  revenues,  covers  all  the  rolling  stock 
and  fixtures,  whether  movable  or  immovable,  essential  to  the  pro- 
dnction  of  tolls  and  revenues.^  A  mortgage  by  a  railroad  com- 
pany of  "all  the  present  and  future  to  be  acquired  property  of 
the  company,  including  the  right  of  way  and  land  occupied,  and  all 
rails  and  other  materials  used  therein  or  procured  therefor,"  in- 
cludes the  rolling  stock  of  the  road.^  A  mortgage  on  a  road  with 
its  engines,  depots,  and  shops  then  owned  by  the  company,  or 
which  it  might  thereafter  acquire,  "  with  the  superstructure,  rails, 
and  other  materials  used  thereon,''  is  construed  to  embrace  wood 
provided  for  the  use  of  the  road  from  time  to  time.^ 

156.  After-acquired  property  may  pass  as  an  incident  to  the 
franchise,  and  as  an  accession  to  the  subject  of  the  mortgage.^ 
The  suggestion  that  a  mortgage  by  a  railroad  company  made  in 
pursuance  of  its  charter,  or  of  a  law  authorizing  it,  attaches  to 
subsequently  acquired  property,  for  the  reason  that  the  franchise 
by  virtue  of  which  the  property  was  acquired  itself  passed  by  the 
mortgage,  was  noticed  by  the  Supreme  Court  of  Wisconsin.  The 
court,  however,  while  questioning  the  reason  so  assigned,  held  that, 
when  a  mortgage  by  express  terms  covers  lands  that  may  be  sub- 
sequently acquired  for  the  uses  of  the  company,  the  lien  will  attach 
to  such  lands  the  moment  the  company  acquires  an  interest  in 
them,  although  this  interest  be  only  a  contract  of  purchase.  The 
mortgagee  may  compel  a  conveyance  under  such  a  contract,  and 
the  company  cannot  impair  the  lien  by  a  sale  without  the  mort- 
gagee's consent.®    But  in  a  case  before  the  Court  of  Appeals  of 

be  the  sabject  of  conventional  mortgage.  *  Coe  v,  McBrown,  22  Ind.  252.     8ee 

ReT.  Ci?.  Code,  btu  3308 ;  New  Orleans  &  Bath  v.  Miller,  53  Me.  308. 

Pftc.  Rt.  Co.  V.  Union  Trnst  Co.  41  Fed.  ^  Stevens  v,  Buffalo,  Coming  &  N.  T. 

Rep.  717.  R.  R.  Co.  45  How.  Pr.  104.    The  decision 

^  Dunham  v.  Cin.,  Pern,  &c.  Railway  Co.  was  not,  however,  based  upon  this  proposi- 

I  Wall.  254.  lion.    See  Rowan  v.  Sharps'  Rifle  Manuf. 

'  State  V,  Northern  Central  R.  R.  Co.  18  Co.  29  Conn.  282 ;  Chew  p.  Bamet,  11  Serg. 

Md.  193.  &  R.  389  ;  Pierce  v.  Emeiy,  32  N.  H.  484. 

'  Pnllan  v,  Cincinnati  &  Chicago  Air  *  Farmers'  Loan  &  Trust  Co.  r.  Fisher, 

Line  R.  R.  Co.  4  Biss.  35.     And  see,  also,  17  AVis.  114;   Hill  v.  La  Crosse  &  Milw. 

Uoyle  V.  Plattsbargh  &  Montreal  R.  R.  Co-  R.  R.  Co.  11  Wis.  214  ;  Farmers'  Loan  & 

51  Barb.  45.  Trust  Co.  v.  Commercial  Bank  of  Racine, 

11  Wis.  207,  15  Wis.  424,  82  Am.  Dec.  689. 
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§  156.]  WHAT  MAT  BE  THE  SUBJECT  OF  A  MOBTOAGE. 

Kentucky  the  power  of  a  corporation  to  pass  by  its  mortgage  after- 
acquired  property  was  placed  altogether  upon  this  ground,  the  court 
saying  that  the  power  to  pledge  the  franchises  and  rights  of  the 
corporation  implies,  as  incident  thereto,  the  power  to  pledge  every- 
thing that  may  be  necessary  to  the  enjoyment  of  the  franchise, 
and  upon  which  its  real  value  depends.  When  a  railroad  mortgage 
is  made  which  is  to  continue  for  many  years,  new  cars  and  engines 
and  materials  of  different  kinds  will  become  necessary  from  time  to 
time,  and  the  road  would  be  of  little  value  without  tbpm ;  there- 
fore if  included  in  a  mortgage  they  are  effectually  covered  by  it.^ 

On  the  principle  of  accession  it  has  been  held  that,  without  par- 
ticular mention  of  the  property  afterwards  acquired,  a  mortgage 
by  a  railroad  company  of  all  its  property  and  rights  of  property 
will  pass  property  afterwards  acquired  and  essential  to  its  use, 
even  as  against  other  creditors  who  claim  by  later  mortgages. 
Such  a  mortgage  is  regarded  as  in  substance  a  conveyance  of  the 
road  and  franchise  as  an  entire  thing,  and  the  subsequently  ac* 
quired  property  as  becoming  a  part  of  it  by  accession,  and  as  in- 
cident to  the  franchise  ;  and  therefore  a  cargo  of  railroad  iron,  after 
it  is  delivered  to  the  railroad  company,  becomes  subject  to  the  lien 
of  such  a  mortgage.^ 

This  doctrine  rests  upon  the  authority  of  a  few  cases,  and  is 
not  generally  supported.  Mortgages  of  after-acquired  property,  al- 
though made  by  corporations,  are  made  to  rest  upon  the  broad 
equitable  principles  applicable  to  such  mortgages  in  general. 

166.  A  mortgragre  by  a  railway  company  does  not  by  impli- 
cation cover  property  not  essential  to  its  business,  unless  it  is 
specifically  described  by  the  terms  of  the  mortgage.  Thus  a  mort- 
gage by  a  railroad  company  of  its  real  estate,  road,  bridges,  ferries, 
locomotives,  engines,  cars,  and  all  other  personal  property  belong- 
ing to  it,  does  not  include  canal  boats  run  in  connection  with  the 
road  beyond  its  terminus.^  Town  lots,  held  by  a  railroad  company, 
do  not  pass  by  a  sheriff's  sale,  under  a  mortgage  of  the  road,  ^*  with 
its  corporate  privileges  and  appurtenances,"  when  they  are  not 
directly  appurtenant  to  the  railroad  and  indispensably  necessary  to 
the  enjoyment  of  its  franchises.^  A  mortgage  of  the  stock,  mate- 
rials, and  every  other  kind  of  personal  property  which  shall  be 
used  for  operating  a  railroad,  does  not  profess  to  cover  railroad  chairs 
afterwards   bought   by  the  company,  but  which  were   never  used 

1  Phillipe  p.  Winslow,  18  B.  Mon.  431,        ■  Pari*h  v,  Wheeler,  22  N.  T.  4»4. 
445,  68  Am.  Dec  729.  *  Shamokin  Valley  R.  R.  Co.  ».  Liver- 

s  Pierce  i;.  £mery,  32  N.  H.  484.  more,  47  Pa.  St.  465,  86  Am.  Dec  552. 
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• 

by  it^  A  mortgage  which  does  nofc  purport  to  cover  materials  sub- 
seqaently  acquired  is  not  made  valid  as  to  such  materials  from  any 
consideration  of  the  nature  and  object  of  the  mortgage,  as,  for 
instance,  that  it  was  made  for  the  purpose  of  raising  money  to  com- 
plete the  road.^ 

A  mortgage  by  a  railroad  company  of  its  road  and  real  estate 
then  owned  by  it,  or  which  it  might  afterwards  acquire,  is  con- 
sidered an  equitable  mortgage  as  to  the  property  subsequently 
acquired  for  the  purposes  of  its  road,  and  is  a  valid  lien  upon  after- 
acquired  land  so  taken  and  used.^  Any  property  connected  with 
the  use  of  its  franchise,  whether  real  or  personal,  either  already  or 
subsequently  acquired,  may  be  effectually  mortgaged.^  Upon  fore- 
closure of  such  a  mortgage,  the  property  and  rights  of  the  corpo- 
ration as  they  exist  at  the  time  of  the  foreclosure  pass  to  the 
mortgagees  or  to  the  purchasers.^ 

167.  After-€UKiuired  land  not  within  the  terms  of  the  mort- 
gage is  not  covered  by  it.  Thus  a  mortgage  by  a  railroad  com- 
pany of  its  road  and  appurtenances,  and  of  lands  after  acquired 
for  stations,  shops,  and  the  like  uses,  does  not  create  any  lien  upon 
a  tract  of  woodland  afterwards  acquired,  situate  seven  miles  from 
its  road,  although  purchased  and  used  by  the  company  for  the  pur- 
pose of  supplying  the  road  with  timber  and  wood ;  for  such  a  mort- 
gage contains  no  apt  words  to  embrace  land  remote  from  the  road, 
and  which  cannot  be  used  for  any  of  the  specific  purposes  men- 
tioned.® 

The  authority  of  a  company  to  bind  its  future  acquisitions  by 
mortgage  is  limited  to  such  property  as  it  has  the  power  by  law 
to  acquire ;  and  therefore  it  has  been  held  that  a  railroad  company 
having  at  the  time  of  making  a  mortgage  no  power  by  its  charter 
or  by  general  law  to  accept  a  land  grant  from  the  United  States, 
its  mortgage,  though  broad  enough  in  terms  to  cover  such  a  grant, 
would  not  embrance  a  land  grant  subsequently  made,  and  which 
the  company  was  by  special  act  afterwards  empowered  to  accept.^ 
Bat  a  railroad  company  having  the  authority  to  accept  a  land  grant 
may  undoubtedly  mortgage  it  before  it  has  fulfilled  the  conditions 

^  farmers'  Loan  &  Trnst  Co.  v.  Commer-  *  Coe  v.  Peacock,  14  Ohio  St.  187 ;  Ray- 

cial  Bank  of  Racine,  11  Wis.  207.  niond  t;.  Clark,  46  Conn.  129. 

^  Farmers'  Loan  &  Trust  Co.  v.  Commer-  ^  Miller  v.  Rutland  &  Wash.  R.  R.  Co. 

dal  Bank  of  Racine,  15  Wis.  424,  82  Am.  86  Vt.  452. 

Dec  689.  «  Dinsmore  v.  Racine  &  Miss.  R.  R.  Co. 

*  Benjamin  v.  Elmira,  Jefferson  &  Ca-  12  Wis.  649.    And  see  Walsh  v.  Barton,  24 

nandaigna  R.  R.  Co.  49  Barb.  441,  54  N.  Y.  Ohio  St.  28. 

675;  Seymour  v.  Canandaigua  &  Niagara  ^  Meyer  v,  Johnston,  53  Ala.  237,  331. 
FiUs  B.  B.  Co.  25  Barb.  284. 
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§§  158,  159.]  WHAT  MAT  BE  THE  SUBJECT  OF  A  MORTGAGE. 

upon  which  the  grant  is  to  be  made.^  A  mortgage  by  a  railroad 
company  in  its  terms  embracing  all  property  which  it  may  subse- 
quently acquire  includes  a  lease  it  afterwards  takes  of  another  rail- 
road.2 

158.  The  mortgage  is  subject  to  any  liens  there  may  be  upon 
the  property  when  acquired.  The  mortgage  attaches  to  the  prop- 
erty in  the  condition  in  which  it  comes  into  the  mortgagor's  hands. 
If  it  be  at  that  time  already  subject  to  mortgages  or  other  liens, 
the  general  mortgage  does  not  displace  them,  though  they  may  be 
junior  to  it  in  point  of  time.  ^'  It  only  attaches  to  such  interest  as 
the  mortgagor  acquires;  and  if  he  purchase  property  and  give  a 
mortgage  for  the  purchase-money,  the  deed  which  he  receives,  and 
the  mortgage  which  he  gives,  are  regarded  as  one  transaction,  and 
no  general  lien  impending  over  him,  whether  in  the  shape  of  a 
general  mortgage  or  judgment  or  recognizance,  can  displace  snch 
mortgage  for  purchase-money.  And  in  such  cases  a  failure  to  regis- 
ter the  mortgage  for  purchase-money  makes  no  difference.  It  does 
not  come  within  the  reason  of  the  registry  laws.  These  laws  are 
intended  for  the  protection  of  subsequent,  not  prior,  purchasers  and 
creditors."  '  Thus  a  mechanic's  lien  for  work  done  and  materials 
furnished  on  such  after-acquired  property  takes  precedence  of  the 
mortgage.'*  Property  subsequently  acquired  under  a  conditional 
sale  comes  under  the  mortgage  subject  to  the  terms  of  such  sale.^ 
Property  afterwards  acquired  through  fraud  is  not  affected  by  an 
existing  mortgage.^ 

159.  An  equitable  right  of  action  may  be  the  subject  of  a 
mortgage,  if  the  intention  to  include  it  be  made  apparent.  But 
whether  a  covenant  of  the  purchaser  of  a  portion  of  a  railroad  to 
pay  a  portion  of  the  mortgage  debt,  and  in  case  of  default  to  allow 
the  company  to  reenter  upon  the  premises  and  sell  them  under 
foreclosure,  would  pass  by  a  subsequent  mortgage  given  by  the 
company,  conveying  the  road  with  its  franchises  and  all  ^^  causes  of 
action,  demands,  and  choses  in  action,  of  whatever  nature,"  is  ques- 
tionable. The  fact  that  the  subsequent  mortgage  was  expressly 
made  subject  to  the  prior  mortgage  for  the  payment  of  a  portion 

1  See  Campbell  v,  Texas  &  New  Orleans  *  Williamson  v,  N.  J.  Soatfaem  R.  R.  Co. 

R.  R.  Co.  2  Woods,  263.  28  N.  J.  Eq.  277,  298,  29  N.  J.  Eq.  311. 

^  Barnard  v,  Norwich  &  Worcester  R.  R.  ^  Haven  v,  Emerjr,  33  N.  H.  66 ;  Taylor 

Co.  2  Lowell,  608,  14  N.  Bank.  R.  469,  8  v.  Burlington,  Cedar  Rapids  &  Minn.  R.  R, 

Cent.  L.  J.  608.  11  West.  Jnr.  337. 

^  United  States  v.  New  Orleans  Railroad,  ^  Williamson  r.  N.  J.  Sonthezn  R.  R.  Co. 

12  Wall.  362-^65,  per  Bradley,  J. ;  Willink  28  N.  J.  Eq.  277,  298. 
V.  Morris  Canal  &  Banking  Co.  4  N.  J.  Eq. 
377. 

136 


ACCESSIONS  TO  THE  MORTGAGED  PBOPEBTT.      [§§  160,  161. 

of  which  such  ooyenants  were  given  would  probably  prevent  their 
passing.^ 

A  right  of  way  for  a  railroad  may  be  pledged  as  security  for  a 
loan,  and  upon  default  may  be  sold  and  transferred  so  as  to  vest 
the  easement  in  the  purchaser.^ 

160.  A  mortgage  may  be  made  of  the  future  net  earnings 
of  a  railroad  company  to  secure  the  payment  of  interest  upon  its 
construction  bonds.^  Even  a  mortgage  of  a  railroad  and  its  pres- 
ent and  subsequently  acquired  property  is  a  prior  lien  upon  the 
net  earnings  of  the  road  while  the  mortgagor  retains  possession.^ 
A  mortgage  of  tolls  and  revenues  covers  only  the  net  income  after 
the  payment  of  all  expenses.^  But  until  the  mortgagee  takes  pos- 
session, the  earnings  belong  wholly  to  the  railroad  company,  and 
are  subject  to  its  control.^  Even  after  the  road  has  passed  into  the 
possession  of  a  receiver  appointed  by  the  court  in  the  interest  of 
the  bondholders,  the  net  earnings  may  be  applied  by  the  receiver 
to  the  payment  of  claims  haying  equities  superior  to  those  of  the 
bondholders.^ 

161.  A  mortgage  by  a  railroad  oompany  of  its  road  and  fran- 
chise, as  security  for  debt,  is  held  not  to  oonvey  its  corporate 
ezistenoe,  or  its  general  corporate  powers,  but  only  the  franchise 
necessary  to  make  the  conveyance  beneficial  to  the  grantees,  and  to 
enable  them  to  maintain  and  manage  the  road,  and  receive  the 
profits  to  their  own  use.® 

1  Milwaukee  &  Minn.  R.  R.  Co.  v.  Mil-  *  Jones  on  Corporate  Bonds  and  Mor^ 

waakee  &  West.  R.  R.  Co.  20  Wis.  174,  88  gages,  §§  80-90;   Parkfaarst  v.  Northern 

Am.  Dec  740.  Cent.  R.  R.  Co.  19  Md.  472,  81  Am.  Dec. 

3  Janction  R.  R.  Co.  v.  Rnggles,  7  Ohio  648. 

St  1.  0  Fosdick  V.  Schall,  99  U.  S.  235,  253. 

*  See  Jones  on  Corporate  Bonds   and  ^  Hale  v.  Frost,  99  U.  S.  389. 
Mortgages,  §  87 ;  Jessnp  v.  Bridge,  11  Iowa,  ^  Eldridge  v.  Smith,  34  Vt.  484;  Mejer 
572,  79  Am.  Dee.  513 ;  Dunham  v.  Isett,  15  r.  Johnston,  53  Ala.  237, 325 ;  Miller  v,  Rut- 
Iowa,  284 ;  Farmers'  Loan  &  Trust  Co.  v.  land  &  Washington  R.  R.  Co.  36  Yt.  452, 
Gary,  13  Wis.  110.  498.     See  article  19  American  Law  Rct. 

«  Hale  V.  Frost,  99  U.  S.  389.  440. 
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CHAPTER  V. 

EQUITABLE  MOETGAGES. 


L  By  agreements  and  informal  mortgages, 
163-171. 


•IL  By  assignments  of  contracts  of  pur- 
chase, 172-178. 
III.  By  deposits  of  title  deeds,  179-188. 


162.  Introduotory.  —  It  has  been  noticed  that  a  conveyanoe, 
accompanied  by  a  condition  contained  either  in  the  deed  itself  or 
in  a  separate  instrument  executed  at  the  same  time,  constitutes  a 
legal  mortgage,  or  a  mortgage  at  common  law.  In  addition  to 
these  formal  instruments  which  are  properly  entitled  to  the  desig- 
nation of  mortgages,  deeds  and  contracts  which  are  wanting  in 
one  or  both  of  these  characteristics  of  a  common  law  mortgage  are 
often  used  by  parties  for  the  purpose  of  pledging  real  property,  or 
some  interest  in  it,  as  security  for  a  debt  or  obligation,  and  with 
the  intention  that  they  shall  have  effect  as  mortgages.  Equity 
comes  to  the  aid  of  the  parties  in  such  cases,  and  gives  effect  to 
their  intentions.  Mortgages  of  this  kind  are  therefore  called  equi- 
table mortgages.^ 

There  are  many  kinds  of  equitable  mortgages,  —  as  many  as 
there  are  varieties  of  ways  in  which  parties  may  contract  for  se- 
curity by  pledging  some  interest  in  lands.  Whatever  the  form  of 
the  contract  may  be,  if  it  is  intended  thereby  to  create  a  security, 
it  is  an  equitable  mortgage.^  It  is  not  even  necessary  that  the  con- 
tract should  be  in  express  terms  a  security ;  for  equity  will  often 
imply  this  from  the  nature  of  the  transactions  between  the  parties. 
For  instance,  a  contract  for  security  is,  in  England  and  in  some 
States  of  America,  implied  from  a  deposit  of  title  deeds. 

The  statutes  of  a  State  relating  to  the  execution  and  recording 
of  mortgages  are  limited  in  their  application  to  these  particulars. 
They  do  not  go  beyond  what  they  require  as  to  the  signing,  ao- 

^  Qaot«d  with  approval  bjr  Harlan,  J.,  in  Alexander  v.  Mortgage  Co.  47  Fed.  Bep. 

Ketchnm  v.  St.  Lonis,  101  U.  S.  306,  317.  135,  quoting  text. 

And  see  Brown  v.  Brown,  103  Ind.  23 ;  ^  Quoted  with  approTal  in  Hall  v,  Mobil® 

Wayt  V.  Carwithen,  21  W.  Va.  516 ;  Hoile  &  Montgomery  Rj.  Co,  58  Ala.  10.  22 ;  Gest 

V.  Bailey,  58  Wis.  434,  17  N.  W.  Rep.  322  ;  v.  Packwood,  39  Fed.  Rep.  525,  53S;  New 

New  Vienna  Bank  v,  Johnson,  47   Ohio  Vienna  Bank  v.  Johnson,  47  Ohio  St.  306, 

St.  306,  24  N.  £.  Rep.  503,  quoting  text;  24  N.  E.  Rep.  503,  quoting  text. 
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k^owledgment,  and  recording  of  the  instrament.  ^^  They  prescribe 
no  requisites  as  to  the  contents  of  the  instrument,  as  to  how  lands 
shall  be  charged  as. a  security,  or  the  intent  manifested.  The  char*- 
acter  of  the  instrument  in  this  regard,  and  its  effect,  are  left  to  be 
determined  by  the  application  of  the  general  principles  of  law  and 
equity  on  the  subject.  So  that  any  instrument  that  would,  by  the 
application  of  these  principles,  be  regarded  as  constituting  a  lien  on 
land  as  against  third  persons  with  notice,  will  have  the  same  effect, 
under  our  recording  statutes,  where  it  has  been  duly  executed  and 
recorded.^ 

A  bond  fide  purchaser  for  value  of  property  subject  to  an  equi- 
table mortgage,  without  notice  of  such  mortgage,  takes  the  property 
free  of  the  equitable  mortgage.^  But  if  part  of  the  purchase- 
money  remains  unpaid  at  the  time  when  the  purchaser  receives 
notice  of  the  equitable  mortgage,  the  lien  of  the  equitable  mortgage 
holds  to  the  extent  of  the  purchase-money  so  remaining  unpaid.^ 

It  has  been  noticed  in  the  preceding  chapter  that  rights  and 
interests  in  realty  which  are  only  equitable  are  often  the  subject 
of  mortgage ;  that  in  equity  formal  mortgages  are  often  made  to 
embrace  property  which  at  common  law  would  not  be  covered  at 
all ;  as,  for  instance,  property  acquired  after  the  execution  of  the 
mortgage.  But  the  term  ^^ equitable  mortgage"  is  used  more  prop- 
erly with  reference  solely  to  the  kind  of  instrument  or  contract  by 
which  equity  establishes  a  lien.  It  is  the  equitable  form  of  the 
transaction,  rather  than  the  equitable  nature  of  the  property,  to 
which  this  chapter  has  reference. 

There  are  some  kinds  of  equitable  mortgage  so  common  and  so 
important  that  they  will  be  treated  of  at  length  farther  on ;  as, 
for  instance,  absolute  conveyances  without  any  defeasance  except 
by  parol,  and  liens  of  vendors  under  written  contracts  or  reserva- 
tions. In  this  chapter,  therefore,  the  less  important  transactions 
which  in  equity  are  recognized  as  creating  securities  will  be 
treated  of. 

I.    By  Affreements  and  Informal  Mortgages. 

163.  An  agreement  to  give  a  mortgaere  or  security  on  certain 
property,  not  objectionable  for  want  of  consideration,  is  treated  in 

1  New  Vienna  Bank  ».  Johnson,  47  Ohio  «  Watkins  v,  Reynolds,  123  N.  Y.  211, 

St.  806,  24  N.  E.  Rep.  503,  per  Minshall,  25  N.  E.  Rep.  322 ;  Watkins  v.  Vrooman, 

C.  J.,  citing  Strang  v.  Beach,  11  Ohio  St  51  Han,  175,  5  N.  T.  Snpp.  172. 

233;  Hard  v,  Robinson,  11  Ohio  St.  232;  *  Watkins  v.  Yroonian,  51  Hun,  175,  5 

Dodd  V.  Bartholomew,  44  Ohio  St  171,  5  N.  Y.  Snpp.  172. 
N.  £.  Rep.  866. 
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equity  as  a  mortgage,  upon  the  principle  that  equity  will  treat  that 
as  done  which  by  agreement  is  to  be  done.  This  doctrine  has  been 
asserted  frequently,  both  in  this  country  and  in  England.^  It  is  of 
frequent  application  under  the  bankrupt  laws,  where  it  operates  to 
make  valid  a  mortgage  given  to  a  creditor  shortly  before  the  filing 
of  a  petition  in  bankruptcy  by  the  mortgagor,  when  this  is  done  in 
pursuance  of  an  agreement  made  at  a  time  when  the  giving  of  the 
mortgage  would  not  have  been  a  fraudulent  preference.^ 

An  agreement  to  make  a  conveyance  of  land,  when  intended  as 
security  for  a  debt,  is  in  the  same  manner  a  mortgage.  But  all 
such  agreements  to  give  mortgages  or  other  conveyances  by  way 
of  security  are  ineffectual  when  no  particular  property  is  specified 
on  which  the  security  is  to  be  given.^  An  agreement  to  give  a 
mortgage  on  sufficient  property  is  not  effectual.^  Such  agreement 
can  of  course  bind  only  the  maker  of  it  and  his  heirs,  and  persons 
having  notice.  It  is  not  of  any  force  as  against  hi^  subsequent 
judgment  creditors.^ 

The  meaning  of  the  maxim,  that  equity  looks  upon  things  agreed 
to  be  done  as  actually  performed,  is  that  equity  will  treat  the  mat- 
ter, as  to  collateral  consequences  and  incidents,  in  the  same  manner 
as  if  the  final  acts  contemplated  by  the  parties  had  been  executed 
exactly  as  they  ought  to  have  been.® 

164.  It  is  not  even  necessary  that  l^e  agreement  should  in 
all  oaaes  be  in  writing.  Although  a  parol  agreement  in  respect 
to  lands  while  it  remains  altogether  executory  is  not  enforcible, 
yet,  when  there  has  been  a  part  performance  of  it,  it  cannot  in 

1  Rassel  v.  Russel,  1  Bro.  C.  C.  269 ;  Bie-  Kew  Jersey :  Oliva  v.  Banaforza,  31  N.  J. 

binger  v.  Continental  Bank,  99  U.  S.  143;  £q.  395.     Texas :  Boehl  r.  Wadgymar,  54 

Gest  V.  Packwood,  39  Fed.  Rep.  525.    Ohio :  Tex.  589.    Yirginia :  Ott  v.  King,  8  Gratt 

Cotterell  v.  Long,  20  Ohio,  464 ;  Bank  of  224 ;  Alexander  v.  Newton,  2  Gratt.  266. 

Mnskingum  v.  Carpenter,  7  Ohio,  21,  28  West  Virginia:  Atkinson  v.  Miller,  34  W. 

Am.  Dec.  616.    Kew  Tork  :  Chaae  v.  Peck,  Va.  1 15,  11  S.  E.  Rep.  1007. 

21  N.  T.  581 ;  In  re  Howe,  1  Paige,  125,  19  See,  however,  Humphreje  v.  Snyder,  Mor- 

Am.  Dec.  395.    AUhama:  Morrow  v.  Tnr-  ris  (Iowa),  263. 

ney,  35  Ala.  131 ;  O'Neal  v,  Sexias,  85  Ala.  ^  Burdick  v,  Jackson,  7  Hun,  488. 

80,  4  So.  Rep.  745.    California:  Daggett  v.  *  Langley  v.  Vaughn,  10  Heisk.  553. 

Rankin,  31  Cal.  321.    8onth  Carolina:  De-  *  Adams  p.  JohnMon,  41  Miss.  258. 

laire  v.  Keenan,  3  Deaaus.  74,  4  Am.  Dec.  &  Price  p.  Cutts,  29  Ga.  142, 74  Am.  Dec. 

604.    Mississippi :  Petrie  v,  Wright,  6  Sm.  52 ;  Raconillat  v.  Sansevain,  32  Cal.  376. 

&  M.  647 ;  Adams  v.  Johnson,  41  Miss.  258.  But  in  England  an.  equitable  mortgage 

Conneetiont :  Hall  o.  Hall,  50  Conn.  104.  has  priority  of    a   subsequent   judgment 

MichigaiL:  Osgood  t;.  Osgood,  78  Mich.  290,  Whitworth  v,  Gaugain,  3  Hare,  416;  Ab- 

44  N.  W.  Rep.  325.    Missouri :  McQuie  v,  bott  v.  Stratten,  3  Jo.  &  Lat.  603. 

Peay,  58  Mo.  56.    Vermont:  Poland  v.  La-  ^  Daggett  v»  Rankin,  31  Cal.  321,  826, 

moille  Valley  R.  R.  Co.  52  Vt.  144.    Arkaa-  per  Currey,  C.  J. ;  Way  t  v,  Carwithen,  21 

sas:  Richardson  v.  Hamlett,  33  Ark.  237.  W.  Va.  516. 
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equity  be  avoided.^  When  such  parol  agreement  has  been  per- 
formed by  a  delivery  of  a  formal  mortgage,  all  objection  to  the 
validity  of  the  agreement  is  removed,  and  it  becomes  as  effectual 
for  all  purposes  as  if  it  had  been  reduced  to  writing  originally.  In 
this  way  a  mortgage  made  a  few  days  before  the  bankruptcy  of  the 
mortgagor,  but  in  pursuance  of  a  parol  agreement  made  fifteen 
months  before,  and  based  upon  a  good  consideration,  is  good  against 
the  assignee  in  bankruptcy,  and  is  not  open  to  the  objection  that  it 
is  void  as  a  fraudulent  preference.^ 

165.  Upon  this  prinoiple,  the  entry  of  an  agreement  by  a 
corporation  upon  its  reoords,  that  a  certain  bond  for  title  should 
be  pledged  to  certain  of  its  members  as  security  for  liabilities  which 
they  were  about  to  incur  for  the  company,  was  held  to  be  an  equi- 
table mortgage;  and  although  a  deed  of  trust  was  afterwards 
made  in  conformity  with  the  resolution,  yet  these  members,  having 
acted  upon  the  faith  of  it  before  the  deed  of  trust  was  made,  were 
held  to  be  entitled  to  the  security  as  from  that  time,  and  the  deed 
of  trust  was  regarded  only  as  a  confirmation  of  the  agreement,  and 
as  having  relation  to  the  resolution.^ 

The  maker  of  two  notes  gave  an  instrument  to  his  sureties  on 
the  notes  reciting  that  they  were  given  for  the  purchase  of  land, 
and  providing,  ^^  In  case  I  fail  to  pay  said  notes,  I  do  bind  myself, 
my  heirs,  etc.,  to  convey  to  said  sureties  the  aforesaid  land."  It 
was  held  that,  upon  the  failure  of  the  principal  to  pay  the  notes, 
the  sureties  were  entitled,  not  to  an  absolute  conveyance,  but  to  a 
mortgage.* 

166.  An  instrument  whioh  does  not  transfer  the  legal  estate 
may  yet  operate  as  an  equitable  transfer  of  it  in  the  nature  of  a 
mortgage.  Thus,  a  mortgage  to  certain  executors  from  which  the 
word  ^^  heirs,"  creating  a  fee,  was  omitted,  and  the  word  ^^  succes- 
sors "  used  in  its  stead,  was  held  to  be  an  equitable  mortgage  in 
fee,  and  was  reformed.^  Such  was  held  to  be  the  effect  of  an 
agreement  under  seal  made  by  one  to  whom  land  was  conveyed  in 
consideration  that  he  should  support  and  maintaii^  the  grantor, 
whereby  the  produce  of  the  land  was  pledged  for  that  purpose,  and 
if  that  should  prove  insufficient  the  entire  fee  was  appropriated.^ 

1  Baker  v.  Baker  (S.  D.),  49  N.  W.  Rep.    see  Brown  v.  Bank,  44  Ohio  St.  269,  6  N. 

1064.  E.  Hep.  648;  New  Vienna  Bank  v.  John- 

>  Burdick  v.  Jackson,  7  Han,  488.  son,  47  Ohio  St  306,  24  N.  E.  Bep.  506 ; 

*  Miller  v.  Moore,  3  Jones  £q.  431.  First  Nat  Bank  v,  Adam  (111.),  25  N.  E. 

^  Courtney  v.  Scott,  Litt.  Sel.  Cos  457 ;    Bep.  576. 

Wayt  r.  Carwithen,  21  W.  Va.  516.  •  See  Chase  v.  Peck,  21  N.  Y.  581. 

»  Gale  V.  Morris,  29  N.  J.  £q.  222.  And 
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Such,  too,  18  a  similar  inBtrnment  in  which  the  signer  agrees  to 
maintain  his  father  and  mother  during  their  natural  lives,  and  as 
security  for  the  fulfilment  of  the  agreement  conveys  and  grants  to 
them^^each  and  severally  a  life  lien  or  dower  or  lien  of  mainte- 
nance for  life "  in  real  estate.^  The  words,  •*  we  mortgage  the 
property,''  accompanied  by  a  provision  for  the  sale  of  it  upon  non- 
payment of  money  thus  secured,  have  been  held  sufficient  to  create 
a  mortgage.^ 

An  instrument  whereby  a  corporation  *^  pledges  the  real  and 
personal  estate  of  said  company  "  for  the  fulfilment  of  a  contract 
may  be  enforced  as  a  mortgage  against  the  company  and  all  per- 
sons claiming  under  it  with  notice;  and  is  not  rendered  ini^id 
for  the  reason  that  the  property  of  the  company  is  pledged  with- 
out specification,  or  that  the  amount  secured  is  not  stat^,  or  the 
time  of  redemption  fixed.^  An  instrument  which  recites  that  the 
maker  of  it  had  employed  certain  persons  as  counsel  to  prosecute 
a  claim  to  certain  land,  and  promises  the  payment  of  a  certain 
sum  '^  at  the  end  of  the  litigation  out  of  the  land,"  is  a  mortgage.^ 
It  indicates  the  creation  of  a  lien,  and  specifies  the  debt  intended 
to  be  secured,  and  the  property  upon  which  it  is  to  take  effect. 
And  so  an  agreement  in  a  lease,  that  the  lessor  ^'  is  to  have  a  lien  " 
upon  certain  property  for  the  faithful  performance  of  the  lessee's 
obligation  to  pay  rent,  is  in  effect  a  mortgage.^ 

A  covenant  by  a  debtor,  to  execute  to  his  creditor  a  mortgage 
upon  the  debtor's  share  under  his  father's  will,  whenever  a  division 
shall  have  been  made,  is  a  mortgage.^  So  is  a  provision  in  a  deed 
that  the  grantee  shall  pay  certain  legacies  or  certain  liens  which  are 
a  charge  upon  the  property  conveyed.^  So,  also,  an  agreement  not 
under  seal  which  provides  that  the  purchase-money  of  land  if  not 
sold  by  the  purchaser  should  be  secured  by  the  property,  and  if  sold, 
then  paid  from  the  proceeds.^  A  seal  is  not  necessary  to  make  an 
instrument  a  good  equitable  mortgage.^  So  a  power  of  attorney 
executed  by  a  debtor  to  his  creditor,  authorizing  the  latter  to  con- 
vey the  debtor's  property  unless  he  should  pay  the  debt  within  a 

1  Gilfloc  V.  Gilson,  2  Allen,  115.  ^  Lynch  v.  Utica  Ins.  Co.  18  Wend.  236. 

>  De  Leon  v.  Higuera,  15  Cal.  483.    And        ^  Stewart  v.  Uutchins,  6  Hill,  143 ;  Mitch- 
see  Barroilhet  t;.  Battelle,  7  Cal.  450.  ell  v.  Wade,  39  Ark.  377. 

s  Mobile  &  C.  P.  R.  R.  Co.  t;.  Talroan,  15       ^  Racouillat  v,  Sanserain,  32  CaL  376. 
Ala.  472.    And8eeBrycei;.MasBey(S.C.),        "Woods  v.  Wallace,  22  Pa.   St.   171; 

14  S.  £.  Rep.  768.  Spencer  v.  Haynes,  12  Phila.  452;  Atkin- 

«  Jackson  v,  CarsweU,  34  Ga.  279.  son  v.  Miller,  34  W.  Ya.  115,  11  S.  £.  Rep. 

^  Whiting  V.  Eichelberger,  16  Iowa,  422;  1007,  disapproving  Pratt  v.  Clemens,  4  W. 

First  Nat  Bank  v,  Adam  (HI.),  25  N.  £.  Ya.  443,  and  Shattnck  v.  Knight,  25  W. 

Rep.  576.  Ya.  590. 
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time  named.^  So  an  agreement  by  the  legal  owner  of  land,  that  a 
mortgage  of  the  land  by  one  who  had  no  title  should  nevertheless 
be  a  valid  lien  npon  it,  is  a  good  equitable  mortgage.^ 

Land  was  conveyed  to  a  trustee  to  hold  for  the  separate  use  of  a 
married  woman,  reserving  to  her  the  right  with  her  husband  to  sell 
all  or  any  part  of  the  same  whenever  she  might  elect  to  do  so.  She 
and  her  husband  made  a  deed  of  trust  of  the  land,  to  which  the 
trustee  was  not  a  party ;  but,  by  a  writing  under  his  hand  and  seal 
of  the  same  date,  he  agreed  ^^  that  the  above  trust  deed  may  be  exe- 
cuted, and,  in  the  event  that  a  sale  of  the  above-named  lands  shall 
have  to  be  made,  I  will  unite  in  the  deed  conveying,  provided  the 
said  sale  is  made  according  to  the  terms  of  this  trust  deed."  It  was 
held  that  the  deed,  though  not  passing  the  legal  title,  yet  created  a 
lien  on  the  land  as  an  equitable  mortgage.^ 

A  mortgage  executed  to  a  partnership  in  its  firm  name,  to  secure 
a  debt  to  the  firm,  duly  executed  and  recorded,  constitutes  a  valid 
lien  in  favor  of  the  firm  as  security  for  such  debt.^ 

But  a  recital  in  a  deed,  that  it  is  subject  to  a  prior  mortgage 
described,  does  not  make  an  equitable  mortgage  of  an  instrument 
which  does  not  pass  the  owner's  estate.  A  married  woman  owning 
land  joined  her  husband  in  a  mortgage  which  she  signed  only  in 
release  of  dower.  Subsequently  she  executed  in  due  form  a  mort- 
gage which  recited  that  the  property  was  subject  to  that  mortgage. 
It  was  held  that  the  mortgagee  in  the  former  mortgage  could  not 
enforce  his  mortgage  against  the  wife,  or  against  the  holder  of  the 
second  mortgage.^ 

167.  A  written  agreement  that  attempts  to  appropriate  spe- 
oifio  property  to  the  payment  of  a  debt,  and  gives  the  creditor 
possession  of  it  to  hold  till  the  debtor  shall  make  sale  of  the  land 
and  satisfy  the  debt  from  such  sale,  the  occupation  of  the  land  and 
the  doing  of  certain  work  to  offset  interest  on  the  debt,  consti- 
tutes an  equitable  mortgage  binding  upon  the  owner  of  the  land, 
and  upon  any  one  who  buys  of  him  with  notice  of  the  agreement.^ 

1  Pemberton  v.  Simmons,  100  N.  C.  316,  common,  who  hold  the  title  in  trust  for  the 

6  S.  E.  Kep.  122.  firm.  Jones  v.  Neale,  2  Pat.  &  H.  ( Va.)  339 ; 

*  Watkins  v.  Yrooman,  51  Han,  175, 5  N.  Beaman  v.  Whitnej,  20  Me.  413.    That  a 
T.  Snpp.  172.  partnership  may  acquire  an  equitable  estate 

*  Bensimer  v.  Pell,  35  W.  Va.  15,  12  S.  in  real  property  is  decided  in  Rammelsberg 
E.  Bep.  1078.  v.  Mitchell,  29  Ohio  St.  22,  52. 

«  New  Vienna  Bank  v.  Johnson,  47  Ohio  «  Pranklin  Say.Bk.  v.  Miller,  17  R.  1. 272, 

St.  306,  24  N.  E.  Rep.  503 ;  Chicago  Lum-  21  Atl.  Rep.  542. 

ber  Co.  v.  Ashworth,  26  Kans.  212.    It  has  ^  Blackburn  v,  Tweedie,  60  Mo.  505 ; 

been  held  that  a  conveyance  to  a  firm  is  a  Wayt  v.  Carwithen,  21  W.  Ya.  516 ;  Dun- 

couTeyance  to  the  members  as  tenants  in  man  v.  Coleman,  59  Tex.  199;  Hoile  v. 
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An  agreement  on  the  back  of  a  note,  making  it  a  charge  upon  par- 
ticular land,  is  an  equitable  mortgage.  In  this  way  an  agreement 
intended  to  operate  as  a  revival  of  a  mortgage  note  which  had  been 
paid  may  be  rendered  effectual,  although  ineffectual  to  revive  the 
mortgage  lien.^ 

An  agreement  by  the  equitable  owner  of  land,  that  the  holder  of 
the  legal  title  may  hold  it  as  security  for  the  payment  of  a  sum  of 
money  borrowed  by  the  former  of  a  third  person,  creates  an  equita- 
ble lien  upon  the  laud  in  favor  of  the  lender.^ 

An  agreement  made  by  bondholders  secured  by  a  mortgage  of  a 
railroad,  that  certain  preference  bonds  secured  by  a  subsequent 
mortgage  should  be  a  lien  on  the  railroad  prior  to  the  bonds  held 
by  the  several  signers  of  the  agreement,  operates  as  a  pledge  or 
equitable  mortgage  of  the  interest  of  such  bondholders  under  the 
prior  mortgage ;  but  of  course  such  agreement  does  not  in  any  way 
affect  the  interest  or  the  priority  of  the  lien  of  any  bondholders 
who  do  not  sign  the  agreement.^ 

A  mortgage  made  by  a  person  individually  to  himself  as  guar- 
dian to  secure  moneys  belonging  to  his  ward  would  be  regarded 
in  a  court  of  equity  as  a  valid  security  against  the  guardian,  and 
would  be  given  effect  for  the  purpose  of  protecting  the  interest  of 
the  ward.  After  a  sale  of  the  mortgaged  premises,  a. judgment  in 
a  foreclosure  suit  would  estop  the  parties  from  questioning  the 
mortgage,  and  a  sale  would  confer  a  good  title  upon  the  pur- 
^chaser.* 

It  has  even  been  held  that  if  land  intended  to  be  included  in  a 
mortgage  is  omitted  by  mistake,  and  a  judgment  is  subsequently 
rendered  against  the  mortgagor,  the  lien  of  the  judgment  creditor 
is  subject  to  the  equity  of  the  mortgage.® 

168.  Inforraal  mortgages.  —  A  mortgage,  or  trust  deed,  which 
cannot  be  enforced  by  a  sale  under  the  power  or  by  a  judgment  of 
foreclosure,  on  account  of  the  omission  of  some  formality  requisite 
to  ^  complete  mortgage  or  deed  of  trust,  will  nevertheless  be  re- 
garded as  an  equitable  mortgage,  and  the  lien  will  be  enforced  by 
special  proceedings  in  equity.  The  attempt  to  create  a  security  in 
legal  form  upon  specific  property  having  failed,  effect  is  given  to  the 
intention  of  the  parties,  and  the  lien  enforced  as  an  equitable  mort- 

Bailey,  58  Wis.  434,  17  N.  W.  Rep.  822.  ^  Poland  t;.  Lamoille  Valley  R.  R.  Co.  52 

See,  however,  Allen   v.   Montgomery,  48  Vt.  144. 

Miss.  101.  *  Lyon  v,  Lyon,  67  N.  Y,  250, 

1  Peckham  v.  Haddock,  36  111.  38;  Bell  ^  Martin  v.  Nixon,  92  Mo.  26,  4  S.  W. 
V.  Pelt,  51  Ark.  433, 11  S.  W.  Rep.  684.  Rep.  503.     Is  this  decision  a  safe  prece- 

2  Chadwick  t;.  Clapp,  69  111.  119.  dent? 
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gage.^  Any  agreement  between  the  parties  in  interest  that  shows 
an  intention  to  create  a  lien  may  be  in  equity  a  mortgage.^  As 
stated  by  Judge  Story ,^  "  If  a  transaction  resolve  itself  into  a  secu- 
rity, whatever  may  be  its  form,  and  whatever  name  the  parties 
may  choose  to  give  it,  it  is  in  equity  a  mortgage."  Effect  has  been 
given  in  this  way  to  a  deed  of  trust  in  which  the  name  of  the  trus- 
tee was  accidentally  omitted ;  *  to  one  from  which  a  seal  was 
omitted  by  mistake  ;  ^  to  one  sealed  in  fact,  but  not  expressed  to  be 
sealed  ; '  to  one  imperfectly  acknowledged,  or  not  acknowledged  at 
all ;  ^  or  not  witnessed  as  a  deed  of  real  estate  is  required  to  be.^ 
But  it  seems  that  effect  will  not  be  given  to  a  mortgage  witnessed, 
acknowledged,  and  recorded,  but  not  signed  by  the  mortgagor.^ 

169.  A  mortgage  defectively  executed  in  the  name  of  aa 
agent,  though  purporting  to  be  the  mortgage  of  the  corporation, 
is  held  to  be  binding  in  equity  if  it  appear  that  the  officer  or  agent 
had  authority  to  bind  it,  and  by  accident  or  mistake  executed  it  in 
his  own  name  instead  of  the  name  of  the  company .^^  In  such  a 
case,  before  the  Supreme  Court  of  California,^^  it  was  urged  that 
the  defective  execution  of  the  mortgage  was  caused  by  a  mistake 
of  law,  and  that  therefore  the  defective  execution  could  not  be 
aided.  In  answer  to  this  Mr.  Justice  Shaffter,  delivering  the  opin- 
ion of  the  court,  replies  that,  where  there  is  a  defective  execution 
of  a  power,  it  is  a  matter  of  no  equitable  moment  whether  the  error 
came  of  a  mistake  of  law  or  mistake  of  fact.  It  is  enough  that 
the  power  existed,  and  that  there  was  an  attempt  to  act  under  it. 
The  relief  is  not  so  much  by  way  of  reforming  the  instrument  as- 
by  aiding  its  defective  execution,  which  aid  is  administered  through 
or  by  the  application  of  well-settled  maxims  of  the  law ;  or,  as  in 
the  class  of  cases  to  which  this  belongs,  the  instrument  defectively 
executed  as  a  deed  is  considered  as  properly  executed  as  a  contract 
for  a  deed ;  and  therefore  as  requiring  neither  reformation  nor  aid, 

1  Atkinson  v.  Miller,  34  W.  Va.  115, 11    Mo.  214 ;  Dunn  v.  Ralej,  58  Mo.  134 ;  Har- 
S.  E.  Rep.  1007,  quoting  text  rington  v.  Fortner,  58  Mo.  468;   Gill  v. 

*  Gest  V.  Fackwood,  39  Fed.  Sep.  525,    Clark,  54  Mo.  415. 

533 ;  Daggett  v.  Rankin,  31  Cal.  321 ;  Bell  ^  Jones  v,  Brewington,  58  Mo.  210. 

V.  Pelt,  51  Ark.  433,  II  S.  W.  Rep.  684;  ^  Black  v.  Gregg,  58  Mo.  565. 

Wayt  V.  Carwiihen,  21  W.  Va.  516 ;  Knott  »  Abbott  v.  Godfroy,  1  Mich.  178 ;  Lake 

V.  Manniactaring  Co.  30  W.  Va.  790,  5  S.  v.  Dond,  10  Ohio,  415. 

£.  Rep.  266  ;  Fidelity,  &c.,  Co.  v,  Shenan«  *  Goodman  v,  Randall,  44  Conn.  321. 

doah  VaL  R.  Co.  33  W.  Va.  761,  11  S.  E.  '^'^  Miller  v.  Rntland  &  Washington  R.  R. 

Rep.  58.  Co.  36  Vt.  452 ;  Welsh  v.  Usher,  2  Hill  Ch. 

s  Flagg  9.  Mann,  2  Sam.  486,  533.  167,  29  Am.  Dec  63.    See  §  127. 

^  McQuie  V.  Peaj,  58  Mo.  56 ;  Bnmside  ^  Love  v.  Sierra  Nevada,  L.  W.  &  Mining 

V.  Wayman,  49  Mo.  356.  Co.  32  Cal.  639,  91  Am.  Dec.  602. 

*  McClarg  v.  Phillips,  49  Mo.  315,  57 
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§  170.]  EQUITABLE  MORTGAGES. 

but  as  ripe  for  enforcement,  according  to  the  methods  peculiar  to 
<$ourt8  of  equity. 

In  order  that  an  instrument  defectively  executed  may  be  declared 
tt  mortgage,  it  must  appear  that  the  instrument  was  attempted  to 
he  executed  by  the  mortgagor,  in  pursuance  of- an  agreement  indi- 
cating an  intent  that  the  property  described  is  to  be  held  or  trans- 
ferred as  security  for  an  obligation  or  debt  of  the  mortgagor.  Thus 
.a  written  instrument  reciting  that  a  corporation  named  has  mort- 
.gaged  certain  property,  signed  by  one  person  as  president  and  by 
another  as  secretary  and  treasurer  in  their  own  names,  sealed  with 
their  seals,  and  acknowledged  by  them  as  their  act  and  deed,  will 
.not  be  held  to  be  an  equitable  mortgage,  in  the  absence  of  allega- 
tions and  proof  that  it  was  attempted  to  be  executed  by  the  cor- 
:poration,  or  its  authorized  agents,  as  security  for  an  obligation  of 
ithe  corpoi-ation.^ 

170.  Mortgafire  by  implied  trust.  —  If  a  mortgage  be  made  to 
two  persons  conditioned  to  secure  the  payment  of  a  debt  to  one  of 
them  only,  the  legal  estate  would  vest  in  them  as  tenants  in  com- 
mon ;  but  the  one  having  no  claim  secured  would  be  a  trustee  to  the 
extent  of  his  moiety,  and  hold  it  in  trust  to  secure  the  debt  due  the 
.other.2 

In  like  manner,  where  one  advances  money  to  pay  off  a  mort- 
gage, which  is  thereupon  assigned  for  his  protection  to  one  of  the 
owners  of  a  part  of  the  property,  it  is  a  trust  in  the  hands  of  the 
latter,  and  may  be  established,  as  against  all  parties  having  notice 
of  these  facts,  as  an  equitable  lien,  although  the  mortgage  has  been 
discharged  of  record.' 

A  conveyance  to  a  creditor  as  trustee  to  sell  and  apply  the  pro- 
ceeds in  payment  of  certain  enumerated  debts  due  to  him  and  to  ^ 
others,  and  then  return  any  balance  to  the  grantor,  the  creditors 
assenting  in  writing  to  such  conveyance,  has  the  effect  of  a  mort- 
gage for  their  benefit.* 

A  mortgage  may  be  given  to  secure  the  mortgagee  and  also  a 
third  person,  and  the  fact  that  it  was  given  in  part  for  the  benefit 
of  another  may  be  made  out  wholly  by  parol  proof.*  And  so  a 
mortgage  given  to  the  cashier  of  a  bank  in  his  individual  name,  for 
a  debt  due  the  bank,  is  a  valid  security  in  favor  of  the  bank.^  The 
court  will  in  such  cases  enforce  the  implied  trust. 

^  Brown  v.  Farmers'  Sapply  Depot  Co.  *  Fox  v.  Fraser,  92  Ind.  265.    See  §  68. 

(Orejr.)  32  Pac.  Rep.  548.  »  Price  v.  Brown,  98  N.  Y.  388. 

*  Root  V.  Bancroft,  10  Met.  44.  «  Lawrenceyille  Cement  Co.  v.  Parker, 

«  King  V.  McVickar,  3  Sandf.  Ch.  192.  15  N.  Y.  Supp.  577. 
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171.  An  assignment  of  rents  and  profits  of  land  as  security  is 
an  equitable  mortgage.  Such  an  assignment,  in  the  words  of  Lord 
Thurlow,  "is  an  odd  way  of  conveying;  but  it  amounts  to  an  equi- 
table lien,  and  would  entitle  the  assignee  to  come  into  equity  and 
insist  upon  a  mortgage."  ^ 

A  formal  mortgage  of  a  leasehold  estate  amounts  only  to  an  as- 
signment of  the  rents  and  profits  for  the  whole  term,  in  States 
where  foreclosure  cannot  be  effected  by  a  sale,  but  only  by  a  strict 
foreclosure  or  a  proceeding  in  that  nature.^ 

A  stipulation  in  a  lease,  that  the  building  erected  by  the  lessee 
"is  mortgaged  as  security"  for  rent,  is  a  good  mortgage.*  An 
assignment  of  a  lease  absolutely,  accompanied  with  a  bond  stating 
it  to  have  been  made  to  secure  the  payment  of  a  debt,  and  provid- 
ing for  a  reconveyance  upon  payment,  is  a  mortgage,^  in  the  same 
way  that  an  absolute  conveyance  in  fee  accompanied  by  such  a  bond 
is  a  mortgage. 

An  irrevocable  power  of  attorney  to  collect  rents,  given  as  se- 
curity, is,  as  between  the  parties,  an  equitable  mortgage  of  the 
rents.^ 

II.  By  Assignments  of  Contracts  of  Purchase. 

172.  An  assignment  by  the  vendee  of  a  contract  of  purchase 
of  land  as  security  for  a  loan  may  be  regarded  as  an  equitable  mort- 
gage.® The  rules  applicable  to  a  mortgage  of  real  property  govern 
it  both  as  to  the  effect  of  it  and  the  mode  of  enforcing  it.^ 

Where  one  having  a  contract  for  the  purchase  of  land  agrees 
with  another  that  he  shall  pay  the  purchase-money  and  take  a  deed 
of  the  land  for  his  security  until  repaid,  the  arrangement  amounts 
to  a  mortgage  of  such  equitable  title.®  In  like  manner,  if  the  owner 
of  land-warrants  secures  a  debt  by  having  them  entered  in  the 
name  of  his  creditor,  such  entry  is  a  mortgage.^ 

A  mortgage  made  by  one  who  holds  only  a  bond  or  contract  of 

1  Ex  parte  Willis,  1  Ves.  Jan.  162;  Ab-  rin,  34  Minn.   118,  24  N.  W.  Rep.  369; 

bott  V.  Stratteii,  3  Jo.  &  Lat.  603 ;  Gest  v.  Shoecraft  v.  Bloxham,  124  U.  S.  730,  8  Sup. 

Packwood,  39  Fed.  Rep.  525.    See,  how-  Ct.  Rep.  686 ;  Gilkerson  v.  Connor,  24  S.  C. 

ever,  Alexander  v.  Berry,  54  Miss.  422.  321  ;  Roddy  v.  Elam,  12  Rich.  Kq.  343, 345 ; 

*  Hnlett  ».  SouUard,  26  Vt.  295.  Stephens  v,  Allen,   U  Oreg.  188,  3  Pac. 

*  Barroilhet  v.  Bat  telle,  7  Cal.  450.  Rep.  168;  Lovejoy  v.  Chapman  (Oreg.),  32 

*  Jackson  v.  Green,  4  Johns.  186.  Pac.  Rep.  687. 

*  Abbott  V.  Stratten,  3  Jo.  &  Lat.  603,  9  7  Brockway  v.  Wells,  I  Paige,  617. 

Ir.  Eq.  233;  Smith  Co.  v.  McGninness,  14  >  Fessler's  Appeal,  75  Pa.  St.  483 ;  Purdy 

R.  I.  59.  V,  Bnllard,  41  Cal.  444. 

«  Fiizhagh  v.  Smith,  62  111.  486;  Smith  9  Dwen  t;.  Blake,  44  111.  135. 
p.  LackoT,  23  Minn.  454 ;  Niggeler  v.  Man- 
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parchase  passes  only  the  title  he  has  in  the  premises  at  the  time, 
subject  to  be  enlai^ed  by  the  mortgagor's  acquiring  afterwards  the 
legal  title.  Such  mortgagor  has  a  mortgageable  interest.^  The 
mortgage  amounts  to  a  qualified  assignment  of  the  bond  or  contract 
If  the  contract  and  mortgage  be  executed  formally  so  that  they 
may  be  recorded,  the  record  is  notice  to  any  subsequent  purchaser 
from  the  vendor  of  the  mortgagee's  right  to  purchase  the  property 
under  the  contract,  if  the  vendee  does  not  perform  the  condition  of 
the  mortgage.^  The  vendor  and  vendee  cannot  rescind  the  con- 
tract as  against  such  mortgagee  after  the  vendor  has  actual  notice 
of  the  mortgage.  If  a  second  mortgagee  of  such  an  equitable  title 
be  obliged  for  his  own  protection  to  pay  the  purchase-money  re- 
maining due  upon  the  bond,  his  lien  for  the  money  so  advanced  is 
superior  to  that  of  the  first  mortgagee  of  such  equitable  interest.^ 

173.  A  bond  for  a  conveyance  may  be  assigned  by  way  of 
mortfirage.  If  the  assignee  subsequently  obtains  the  legal  title  to 
the  land  by  virtue  of  the  bond,  and  surrenders  that,  he  will  hold 
the  land  subject  to  the  right  of  his  assignor  to  redeem.^  Such  a 
bond  is  itself  sometimes  declared  to  be  in  equity  equivalent  to  a 
conveyance  of  the  property,  with  a  mortgage  back;  so  that  the 
assignment  of  it  is  equivalent  to  the  assignment  of  a  mortgage.^ 

When  land  is  sold  on  credit,  and  a  bond  is  given  to  the  purchaser 
to  make  title  on  payment  of  the  purchase-money,  the  effect  of  the 
contract  is  to  create  a  mortgage,  the  same  as  if  the  vendor  had  con- 
veyed the  land  by  an  absolute  deed  to  the  purchaser,  and  taken  back 
a  mortgage  to  secure  the  payment  of  the  purchase-money.  The 
lien  so  created  is  an  incumbrance  on  the  land,  not  only  against  the 
purchaser  and  his  heirs,  but  also  against  all  subsequent  purchasers.^ 
It  is  said  that  bonds  for  title  came  into  common  use  through  the 
inability  of  the  vendor,  under  the  public  land  system  of  the  United 
States,  to  make  title  at  the  time  of  the  sale. 

^  Maeblberger  v.  Schilling,  3  N.  Y.  Sapp.        ^  Jones  v.  Lapham,  15  Kane.  540,  per 

705.  Brewer,  J.;  Button  v.  Schrojer,  5  Wis. 

s  Alden  v.  Garver,  32  BL  32;  Steinke*  598. 
mejer  v.  Gillespie,  82  Bl.  253.  ^  Lewis  v,  Boskins,  27  Ark.  61 ;  Smith 

*  Steinkemejer  v.  Gillespie,  82  Bl.  253.  v.  Robinson,  13  Ark.  533 ;  Moore  v.  An- 

«  Baker  v.  Bishop  Hill  Colony,  45  Bl.  ders,  14  Ark.  628,  60  Am.  Dec.  551 ;  Shill 

264;  Jones  V.  Lapham,  15  Kans.540;  Ball  v,  Biscoe,   18   Ark.  142;  Graham  v.  Me- 

V.  Sykes,  7  Wis.  449;  Newhouse  v.  Hill,  Campbell,   Meigs,  52,  33  Am.  Dec  126; 

7  Blackf.  584 ;  Fenno  v.  Sayre,  3  Ala.  458 ;  Tanner  v.  Hicks,  4  Smede  &  M.  294 ;  Pin- 

Alderson  v,  Ames,  6  Md.  52;  Sinclair  v.  tard  v,  Goodloe,  Hemp.  502;  ThredgUl  v. 

Armitage,  12  N.  J.  Eq.    174;   Christy  v,  Pintard,  12  How.  24. 
Dana,  34  Cal.  548;  Neligh  v.  Michenor,  11 
N.  J.  Eq.  539. 
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174.  Although  the  oontraot  of  sale  be  conditional,  ifc  provid- 
ing that  the  purchaser  shall  do  certain  things  before  he  shall  be 
entitled  to  the  conveyance  of  the  land,  the  purchaser  has  an  in- 
terest, before  the  performance  of  the  things  to  be  done  on  his  part, 
which  he  may  assign  by  way  of  security.  By  complying  with  all 
the  conditions  of  the  contract  he  acquires  an  equitable  title,  and 
when  he  has  that  he  may  compel  a  conveyance  of  the  legal  title. 
He  may  also  sell  his  interest,  and  by  agreement  reserve  a  lien  upon 
the  contract  to  secure  his  vendee's  note  for  the  purchase-price,  and, 
upon  the  failure  of  his  vendee  to  pay  as  agreed,  he  may,  in  an 
action  upon  the  note  and  to  foreclose  his  lien  upon  the  contract, 
haye  judgment  npon  the  note,  and  a  decree  of  sale  of  the  interest 
under  the  contract  to  satisfy  it.  There  is  a  sufficient  interest  in  the 
land  to  support  the  action,  although  it  does  not  amount  to  a  title  or 
estata^ 

176.  The  assignment  of  a  partial  interest  in  a  contract  of 
purchase,  as  security  for  the  payment  of  a  debt,  is  an  equitable 
mortgage;  and  the  mortgagee  may  enforoe  his  rights  in  equity 
against  the  assignor  and  those  claiming  under  him  with  notice  of 
his  rights.  The  holder  of  the  legal  title  may  be  enjoined  from 
making  a  transfer  to  any  one  else  of  the  property  covered  by  the 
assignment.^ 

176.  The  assignment  of  a  certificate  of  purchajse  of  public 
lands  issued  by  a  State  operates  as  an  equitable  mortgage,  when 
intended  to  secure  a  debt  due  from  the  assignor  to  the  assignee.^ 
It  may  be  enforced  for  'the  debt,  and  for  money  pa,id  by  the  as- 
signee in  order  to  prevent  a  forfeiture  of  the  title.^  A  clause  in  a 
mortgage  of  a  land  certificate,  empowering  the  mortgagee  to  locate, 
enter  upon,  enjoy,  and  dispose  of  said  land,  as  if  acquired  by  a 
good  and  lawful  title,  only  amplifies  the  security  without  rendering 
the  conveyance  absolute.^  The  mortgage  is  of  course  subject  to 
the  payment  of  the  amount  due  jipon  the  certificate.^  If  the  pur- 
chaser pay  this,  the  amount  so  paid  becomes  a  prior  lien  upon  the 
proceeds  of  a  foreclosure  sale  of  the  land.^ 

A  mortgage  made  by  assigning  a  contract  of  purchase,  or  a  land 

1  Cartis  V.  Backlejr,  14  Kans.  449.  Mich.  100;  Ganderman  v.  Gannison,  39 

*  Northap  v.  Cross,  Seld.  Notes,  111.  Mich.  313. 

s  HUl  u.  Eldred,  49  Cal.  398.   And  see  «  Hill  v,  Eldred,  49  Cal.  398. 

Wright  V.  Shumwaj,  1  Biss.  23 ;  Stover  v.  ^  Roas  v.  Mitchell,  28  Tex.  150. 

BomidB,  1  Ohio  St.  107 ;  Hays  v.  Hall,  4  «  Dodge  v,  Silrerthoni,  12  Wis.  544. 

Port.  374, 30  Am.  Dec.  530 ;  Dodge  v.  Silver^  ?  Dodge  v.  Silverthorn,  12  Wis.  644. 
thorn,  12  Wis.  644;  Case  v,  McCahe,  85 
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certificate,  may  be  foreclosed  by  a  bril  in  equity,  in  which  a  decree 
will  be  made  for  the  sale  of  the  right  under  the  contract.^ 

An  assignment  of  land  certificates,  such,  for  instance,  as  the  school 
land  certificates  in  some  States,  which  are  by  their  terms  transfer- 
able by  assignment  and  delivery,  amounts  to  an  equitable  mort- 
gage.^ In  like  manner  certificates  of  stock  in  an  unincorporated 
joint  atock  company,  representing  an  interest  in  real  estate,  may  be 
mortgaged  in  equity.  The  mortgage  in  such  case  is  of  course  sub- 
ject to  the  debts  of  the  company,  and  to  existing  equities  in  favor 
of  other  stockholder^.^ 

A  settler  upon  public  lands  under  the  homestead  act,  after  mak- 
ing proof  of  compliance  with  all  the  requirements  of  the  law,  so  as 
to  be  entitled  to  a  patent,  may  make  a  valid  mortgage  although  the 
patent  has  not  been  issued.^  But  if  he  sell  the  land  to  another  who 
obtains  the  title  from  the  United  States,  the  mortgagee  will  lose  his 
title.s 

177.  A  preemptor  of  public  land  cannot  mortgage  his  in- 
terest before  entry.  Before  a  valid  mortgage  can  be  made  of  a 
preemption  of  public  land,  an  entry  of  it  according  to  law  must  be 
made.  The  statutes  of  the  United  States  provide  that  any  grant 
or  conveyance  made  before  entry  shall  be  void.  Even  where  a 
mortgage  is  regarded  as  neither  a  grant  nor  a  conveyance,  and 
therefore  not  within  the  letter  of  the  statute,  it  is  construed  to 
include  a  mortgage  within  its  prohibition.  The  intention  of  the 
act  was,  that  the  title  should  be  perfect  and  unincumbered  when  it 
passes  from  the  United  States  by  the  entry  to  the  settler.® 

But,  on  the  other  hand,  there  are  numerous  decisions  to  the  effect 
that  an  ordinary  mortgage  by  a  preemptor  of  land,  prior  to  the 
time  of  making  his  final  proofs,  is  not  a  grant  or  conveyance  within 

1  Crumbaagh  v.  Smock,  1  Blackf.  305.  part  to  the  benefit  of  anj  person  except 

^  Mowrj  V.  Wood,  12  Wis.  418;  Jarvis  himself.''    And  it  also  provides  that" an j 

V.  Datcher,  16  Wis.  307.  grant  or  conveyance  which  he  may  have 

'  Dnrkee  v.  Stringham,  8  Wis.  1.  *made,  except  in  the  hands  of  a  bona  Jide 

*  Jones  V.  Yoakam,  5  Neb.  265.  purchaser  for  valuable  consideration,  shall 

>  Bull  V.  Shaw,  48  Cal.  455.  be  null  and  void."  See,  also,  §  2296.    War- 

^  Sec.  13  of  the  Act  of  Congress,  Septem-  ren  v.  Van  Brunt,  19  Wall.  646 ;  Brewster 

ber  4, 1841,  R.  S.  §  2262,  provides  that,  before  v.  Madden,  15  Kans.  249 ;  Green  v.  Houston, 

an  entry  shall  be  allowed,  the  claimant  shall  22  Kans.  35  ;  Mellison  v.  Allen,  30  Kans. 

make  oath  that  "  he  has  not  directly  or  in-  382,  2  Fac.  Rep.  97  ;  McCue  v.  Smith,  9 

directly  made  any  agreement  or  contract,  in  Minn.  252,  86  Am.  Dec.  100;  Moffitt  r. 

any  manner,  with  any  person  or  persons  Bulson  (Cal.),  30  Pac.  Rep.  1022;  Bull  v. 

whatsoever,  by  which  the  title  which  he  Shaw,  48  CaL  455 ;  Woodbnry  v.  Dorman, 

might  acquire  from  the  government  of  the  15  Minn.  338;  Bass  v.  Buker,  6  Mont.  442, 

United  States  should  inure  in  whole  or  in  12  Pac  Rep.  922.    See  §  136. 
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the  prohibitory  clause  of  the  statute.^  If  an  occupant  having  a 
right  of  preemption  mortgages  his  interest  for  a  valuable  consider- 
ation, and  subsequently  commutes  the  same,  proves  his  occupation, 
pays  the  purchase-price,  and  receives  a  patent  of  the  land,  the  mort- 
gage is  a  valid  lien  upon  the  property,  and  the  title  thus  acquired 
inures  to  the  benefit  of  the  mortgagee.^ 

178.  A  mortgage  may  be  constituted  by  act  of  legislature,' 
as  where  a  railroad  company  accepted  certain  bonds  issued  under 
an  act  which  declared  that  the  bonds  should  *'  constitute  a  first  lien 
and  mortgage  upon  the  road  and  property  *'  of  the  company.  The 
word  "  property "  includes  all  the  lands  of  the  company,  and  any 
sale  made  by  it  is  subject  to  the  mortgage.^ 

To  constitute  a  statutory  lien  it  must  clearly  appear  that  it  was 
intended  that  the  statute  should  have  this  effect.^  Such  a  lien 
may  be  released  by  the  authority  that  created  it,®  or  another  person 

1  Norris  v.  Heald  (Mont.),  29  Pac.  Kep.  to  the  contrary,    Bass  v.  Baker,  6  Mont. 

1121,  is  the  most  recent  and  important  de-  442, 12  Pac.  Rep.  922.    The  good  faith  of 

cision  to  this  effect.     Blake,  C.  J.,  reviews  the  mortgage  becomes  a  material  consid- 

the  decisions,  and  cites  several  decisions  of  eration  in  this  view  of  the  statute.    This 

the  secretaries  of  the  Department  of  the  is  recognized  bj  Chief  Justice  Blake,  who 

Interior  holding  that  the  statute  does  not  says:  "The  purpose  for  which  a  sam  of 

prohibit  mortgages  by  preemptors  made  in  money  may  be  borrowed  becomes  material 

good  faith  for  borrowed  money.    Larson  v.  to  show  that  the  mortgagor  is  acting  in 

Weiabecker,  1  Dec.  Dep.  Int.  422,  April  24,  good  faith,  and  not  in  collusion  with  the 

1882,  followed  in  Kay's  App.  6  Dec.  Dep.  Int.  mortgagee  to  convey  the  title,  and  evade 

340,  October  11, 1887;  and  Haling  v.  Eddy,  the  provisions  of  the  law.     The  loan  of 

9  Dec.  Dep.  Int.  337,  September  7, 1889.    In  money  to  enable  the  settler  to  buy  seed  for 

the  first  of  these  decisions  Mr.  Teller,  the  sec-  planting,  or  the  necessaries  of  life,  is  as  legit- 

retary,  said :  "  I  am  aware  that  the  former  imate  as  the  purchase  of  land  from  the  gov- 

mlings  of  this  department,  following  the  emment."  See,  also,  Paige  v.  Peters,  70  Wis. 

precedeot  of  an  early  decision,  have  held  178,35  N.W.  Rep.  328;  Nycum  v.  McAUis- 

that  an  ontstanding  mortgage  given  by  a  ter,  33  Iowa,  374 ;  Fuller  v.  Hunt,  48  Iowa, 

preemptor  upon  the  lands  embraced  in  his  163;  Cheney  t7.  White,  5  Neb.  261,  25  Am. 

filing  defeats  his  right  of  entry,  upon  the  Rep.  487 ;  Jones  v.  Yoakam,  5  Neb.  265 ; 

groand  that  such  mortgage  is  a  contract  or  Larison  v.  Wilbur  (N.  D.),  47  N.  W.  Rep. 

agreement  by  which  title  to  the  lands  might  381. 

inare  to  some  other  person  than  himself.  ^  Spies  t;.  Newberg,  71  Wis.  279,  37  N. 

A  carefnl  consideration  of  this  section  leads  W.  Rep.  417;  Whitney  v.  Buckman,  13 

me  to  a  different  conclusion,  and  to  the  Cal.  536;  Kirkaldie  v.  Larrabee,  31  Cal. 

opinion  that,  unless  it  shall  appear,  under  455,  89  Am.  Dec.  205 ;  Orr  i\  Stewart,  67 

the  mles  of  law  applicable  to  the  construe-  Cai.  275,  7  Pac.  Rep.  693. 

tion  of  contracts,  or  otherwise,  that  the  title  >  See  Jones  on   Corporate  Bonds  and 

shall  innre  to  another  person,  it  does  not  Mortgages,  §§  39-44. 

debar  the  right  of  entry ;  and  that  the  mere  *  Wilson  v.  Boyce,  92  U.  S.  820 ;  White- 

possibiHty  that  the  title  may  so  result,  as  in  head  v.  Vineyard,  50  Mo.  30. 

the  case  of  an  ordinary  mortgage,  is  not  ^  Brunswick    &   Albany   R.  R.  Co.  v. 

sufficient  to  forfeit  the  daim."  .  .  .  Norris  Hughes,  52  Ga.  557. 

V.  Heald  (Mont.),  29  Pac.  Rep.  1121,  over-  ^  Murdock  v,  Woodson,    2    Dill.    188; 

rules  the  earlier  decision  of  the  same  court  Woodson  v.  Murdock,  22  Wall.  351. 
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may  be  substituted  by  agreement  of  parties  in  place  of  the  original 
lien-holder.^. 

The  bonds  of  a  corporation,  pledging  its  real  and  personal 
property  for  the  payment  of  the  debt,  are  treated  in  equity  as  a 
mortgage.^ 

III.  By  Deposit  of  Title  Deeds. 

179.  An  equitable  mortgeige  may  at  common  law  be  oreated 
by  deposit  of  the  title  deeds  of  a  legal  or  an  equitable  estate  as 
security  for  the  payment  of  money .^  This  method  of  creating  a 
lien  upon  land  is  of  frequent  use  in  England.  There,  in  the  ab- 
sence of  a  general  system  of  recording,  the  possession  of  the  title 
deeds  of  an  estate  is  evidence  of  title.  A  transfer  cannot  be  made 
without  them.  No  one  is  supposed  to  have  the  right  to  retain  them 
unless  he  has  a  legal  or  equitable  claim  to  the  estate  they  repre- 
sent. In  all  transfers  of  real  estate  the  original  deeds  go  with  the 
property  as  evidences  of  title,  and  their  examination  by  the  solici- 
tor of  the  parties  is  a  prerequisite  to  every  sale.  Except  in  the 
counties  of  Middlesex  and  York,  there  are  no  registries  where 
search  can  be  made  to  ascertain  the  titles  to  lands,  with  the  excep- 
tion of  copyhold  titles,  which  are  always  to  be  found  recorded  in 
the  manor  courts.  The  only  security  which  the  purchaser  has  for 
the  validity  of  his  grantor's  title  is  possession  of  the  deeds  which 
establish  it. 

In  the  United  States,  however,  the  reason  for  this  doctrine  does 
not  exist.  The  registry  system  dispenses  with  the  necessity  of  any 
production  of  title  deeds,  and  supplies  all  the  evidence  to  protect 
both  vendor  and  vendee.  It  furnishes  at  once  a  true  statement  of 
the  present  condition  of  all  legal  rights  to  land ;  and  if  an  original 
conveyance  is  ever  lost  or  destroyed,  a  copy  from  the  record  is  re- 
ceived as  an  equivalent.* 

180.  The  doctrine  in  England  is  well  established,  although  it 
has  been  received  with  considerable  disapprobation.  "  Now,  since 
the  case  of  Mussel  v.  Russel^*  says  Kindersley,  V.  C,®  "  this  is  well 
settled  :  that  supposing  A.,  owing  money  to  B.,  deposits  the  title 
deeds  of  his  estate  with  B.  for  the  purpose  of  a  security,  even  with- 

1  Eetcbam  v.  Pacific  Railroad,  4  DUl.  Wheat.  277 ;  Janris  v.  Dntcher,  16  Wis.  807  ; 

78.  Carey  v.  Rawson,  8  Masa.  159. 

>  White  Water  Vallej  Canal  Co.  v.  Yal-  «  Frobaaco  v,  Johnson,  2  Disney,  96,  98. 

lette,  21  How.  414.  ^  Lacon  v.  Allen,  3  Drew.  579, 582.  And 

<  Rassel  v.  Rassel,  1  Bro.  C.  C.  269;  Pye  see  National  Bank  v.  Cherry,  L.  R.  3  P.  C. 

V,  Daahuz,  2  Dick.  759 ;  Whitbread  v,  Jor-  C.  299 ;  Ex  parte  Kensington,  2  V.  &  B. 

dan,  1  Y.  &  C.  303 ;  MandevUle  v,  Welch,  5  79. 

152 


BY  DEPOSIT   OF  TITLE  DEEDS.  [§§  181,  182. 

out  any  writing,  it  is  a  good  equitable  mortgage ;  it  gives  B.  a  lien ; 
and  notwithstanding  the  expressions  of  regret  of  Lord  Eldon  that 
the  law  should  be  so,  even  in  his  time,  we  find  him  saying  he  could 
not  disturb  it ;  since  that  time  it  has  been  acted  upon  over  and 
over  again.     That  doctrine  cannot  now,  then,  be  disturbed." 

181.  The  legal  effect  of  the  deposit  is,  that  the  mortgagor  con- 
tracts that  his  interest  in  the  land  shall  be  liable  for  the  debt,  and 
that  he  will  make  such  a  mortgage  or  conveyance  as  may  be  neces- 
sary to  vest  that  interest  in  the  mortgagee.^  It  binds  whatever 
interest  he  has  in  the  whole  property  described  in  the  title  deeds. 
It  does  not  imply  that  he  will  make  perfect  title  to  the  property, 
but  that  he  will  give  effect  to  the  interest  he  has  in  it  at  the  time, 
or  may  acquire  afterwards  during  the  deposit,  by  the  discharge  of 
an  incumbrance  upon  it,^  or  the  like.  One  holding  title  deeds  as 
indemnity  against  contingent  liabilities  is  not  entitled  to  a  formal 
mortgage  before  he  has  paid  anything  on  account  of  such  liability, 
but  is  entitled  to  a  memorandum  giving  the  terms  of  the  deposit.^ 

The  deposit  may  be  made  to  cover  subsequent  advances  by  a  sub- 
sequent parol  agreement  to  that  effect  between  the  parties,  without 
a  return  of  the  deeds  and  a  new  deposit  of  them.^ 

In  this  respect  an  equitable  mortgage  is  a  broader  security  than  a 
legal  one ;  for  a  legal  mortgage  cannot  be  enlarged  in  its  effect  by 
a  subsequent  parol  agreement  that  it  shall  secure  further  advances ; 
but  although  the  mortgagee  holds  the  title  deeds,  he  is  not  entitled 
to  say  that  he  holds  them  as  a  deposit,^  unless  the  parties  make  an 
express  agreement  that  they  shall  be  so  held.® 

182.  It  is  not  necessary  that  every  deed  relating  to  the  prop- 
erty should  be  deposited ;  ^  nor  is  it  necessary  that  they  should 

^  Pryce  v.  Bniy,  2  Drew.  41, 42,  per  Kin-  into  the  hands  of  the  owner,  and  a  redeliv- 

derelej,  Y.  C.  ery  of  them  required  ,*  on  which  fact  there  is 

^  Ex  parte  Bisdee,  In  re  Baker,  1  M.,  D.  no  doubt  that  the  deposit  would  amount  to 

&  De  G.  3S3.  an  equitable  Hen,  within  the  principle  of 

*  Sporle  V.  Whajman,  20  Beay.  607.  these  cases." 

^  Ex  parte  Langston,  17  Yes.  227 ;  Bay-  ^  Ex  parte  Hoope,  In  re  Hewett,  1  Mer.  7. 
nsid  p.  WooUejy  20  Beay.  586 ;  Ex  parte       ^  In  re  Henry,  £x  parte  Crossfield,  3  Ir.  f 

Kensington,  2  Y.  &  B.  79,  83.  £q.  67. 

In  the  latter  case  Lord  Eldon  said :  "  In  ?  Ex  parte  WethereU,  11  Yes.  898,  401 ; 
the  eases  alluded  to  I  went  the  length  of  Lacon  v.  Allen,  3  Drew.  582.  In  the  latter 
stating  that,  where  the  deposit  originally  case,  Eindersley,  Y.  C,  said:  "The  quet- 
was  for  a  particular  purpose,  that  purpose  tion  is,  is  it  necessary  that  every  title  deed 
mty  be  enlarged  by  a  subsequent  parol  should  be  deposited?  Suppose  the  owner 
■gieement ;  and  this  distinction  appeared  has  lost  an  important  deed,  could  he  not  de- 
Ui  me  to  be  too  thin,  that  yon  should  not  posit  the  rest?  In  each  case  we  must  judge 
haTe  the  benefit  of  snch  an  agreement  nn-  whether  the  instruments  deposited  are  mate- 
less  yon  added  to  the  terms  of  that  agree-  rial  parts  of  the  title ;  and  if  they  are,  it  is 
ment  the  fact  that  the  deeds  were  pat  back  not  necessary  to  say  there  are  other  deeds 
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show  a  title  in  the  mortgagor  by  including  the  deed  by  which  he 
acquired  title.^  A  deposit  of  the  title  deed,  omitting  the  latter 
deed,  has  priority  over  a  subsequent  deposit  of  the  latter  deed 
alone.2 

183.  A  deposit  for  the  purpose  of  preparing  a  legal  morlr 
gSLgB  creates  an  equitable  mortgagre.^  '^Tbe  principle  of  an 
equitable  mortgage  is,"  said  Lord  Eldon,^  '^  that  the  deposit  of  the 
deeds  is  evidence  of  the.  agreement ;  but  if  they  are  deposited  for 
the  express  purpose  of  preparing  the  security  of  a  legal  mortgage, 
is  not  that  stronger  than  an  implied  intention  ?  "  Where  no  written 
contract  or  memorandum  accompanies  the  deposit,  the  presumption 
that  a  mortgage  was  intended,  arising  from  the  possession  of  the 
deeds,  may  be  rebutted  by  parol  evidence  of  the  circumstances 
under  which  the  deeds  were  left,  and  of  the  intention  of  the  parties 
in  the  matter.^  Of  course  a  statement  in  writing  of  the  purpose 
for  which  the  deposit  was  made  cannot  be  contradicted.^ 

184.  The  law  of  the  place  of  contract  governs.  When  a 
citizen  of  a  foreign  country,  by  the  law  of  which  a  lien  cannot  be 
created  in  this  way,  being  in  England,  there  makes  a  deposit  of 
title  deeds  as  security,  his  contract  is  governed  by  the  law  of  Eng- 
land.7 

185.  In  America  the  doctrine  of  a  mortgage  by  deposit  of  title 
deeds  has  been  adopted  only  to  a  very  limited  extent.  Generally 
something  more  is  required  than  a  mere  verbal  agreement  or  an- 
derstanding  that  the  creditor  is  to  hold  them  as  security  or  in- 
demnity. To  create  a  lien  upon  land  in  this  way  would  be,  it  is 
declared,  to  repeal  judicially  the  statutes  of  fraud  and  perjuries, 
making  void  sales  not  evidenced  by  writing.  The  doctrine,  more- 
over, is  not  compatible  with  the  registry  system. 

The  attempts  to  apply  the  doctrine  have  not  been  very  numerous, 
it  being  generally  understood  that  it  has  no  application  here.  The 
doctrine,  therefore,  may  be  considered  as  generally  rejected,  so  far 

material,  if  there  is  Bufficient  eyidence  to  *  Ex  parte  Bruce,  1  Rose,  374.    And  see 

show  that  the  deposit  was  made  for  the  pur-  Ex  pcaru  Wright,  19  Yes.  255, 258. 

pose  of  creating  a  mortgage."  ^  Ex  parte  Langston,  17  Yes.  227 ;  Lucas 

1  Roberts  v.  Croft,  24  BeaT.  223,  afif.  2  v.  Dorrien,  1  Moo.  29,  7  Taunt.  278. 

De  G.  &  J.  1 .  •  Ex  parte  Ooombe,  17  Yes.  369 ;  Bajnard 

3  Roberts  v.  Croft,  24  Bear.  223,  aff.  2  v,  Woolley,  20  Bear.  583. 

De  G.  &  J.  1 .  ^  Ex  parte  Holthansen,  In  re  Scheibler,  L. 

8  Ex  parte  Hooper,  1   Mer.  7,   19  Yes.  R.  9  Ch.  App.  722.    See  Yarden  Seth  Sam 

477;    Hocklej  v.  Bantock,   1   Rnss.   141.  v,  Luckpathj  Royjee  Lallah,  9  Moo.  Ind. 

The  law  seems  to  be  otherwise  in  Bonth  App.  303.    See,  also.  Ex  parte  Pollard,  In 

Carolina:  Hutzler  v.  Phillips,  26  S.  C.  136,  re  Courtney,  Mont.  &  C.  239. 
1  S.  E.  Rep.  502,  4  Am.  St.  Rep.  687. 
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as  it  sustains  a  mortgage  upon  a  verbal  or  implied  promise  in  con- 
nection with  the  deposit  of  the  deeds.^ 

186.  Yet  in  several  oases  mortfirafires  created  in  this  way 
have  been  sustained,^  especially  where  an  equity  is  shown  beyond 
the  mere  deposit  of  title  deeds.^  The  deposit  of  a  deed,  conveying 
the  legal  title  to  an  estate  as  security  for  the  amount  of  a  mortgage 
released  by  the  person  receiving  the  deposit,  was  held  to  constitute 
an  equitable  mortgage,  as  between  the  original  parties  and  those 
subject  to  their  equities.^  A  court  of  equity  in  such  case  will  not 
compel  the  holder  of  the  deeds  to  deliver  them  up  until  he  has 
received  payment  of  the  debt  for  which  they  were  pledged.*  On 
the  contrary,  it  will  establish  the  lien  and  enforce  a  sale  of  the 
depositor's  interest,  and  the  interest  of  those  subject  to  this  equity.^ 
A  suit  in  equity  is  the  proper  means  to  establish  the  lien,  and  the 
decree  should  be  for  a  sale,  if  the  debt  be  not  paid  by  a  given  day.*^ 

187.  A  written  memorandum  makes  the  deposit  a  mort- 
8:age.  Even  where  a  deposit  of  title  deeds  upon  a  verbal  agree- 
ment that  they  shall  be  held  as  security  for  a  debt  does  not  consti- 
tute an  equitable  mortgage,  a  written  agreement  to  the  same  effect 
accompanying  the  deeds  will  make  the  transaction  a  mortgage.^ 
As  already  noticed,  such  written  agreement  alone,  without  the 
deposit  of  title  deeds,  is  regarded  as  an  equitable  mortgage. 

188.  The  remedy  under  an  equitable  mortge^e  created  by  a 
deposit  of  title  deeds  or  other  equitable  transfer,  to  cut  off  the 
equity  of  redemption,  is  by  a  suit  in  equity.^  When,  however,  a 
mortgage  is  created  by  a  conveyance  of  an  equitable  estate  legal  in 
form,  it  may  be  foreclosed  in  the  ordinary  way. 

When  a  mortgage  is  effected  by  an  assignment  of  an  executory 
contract  of  purchase,  a  foreclosure  and  sale  operate  only  to  trans- 

1  Pennsylvania :  Shitz  v,  Dieffenbacb,  3  Phillips,  26  S.  G.  136,  1  S.  E.  Rep.  502,  4 

Pa.  St.  233 ;  Bowers  v.   Oyster,  8  Penn.  Am.  St.  Rep.  687. 

239;  Spencer  v,  Haynes,   12  Phils.  452.        <  First  Nat.   Bank  v.  Caldwell,  4  Dill. 

Tennessee:   Meador  v.  Meador,  3  Heisk.  314. 

562.    Xentaeky:  Yanmeter  i;.  McFaddin,        *  Hackett   v.  Reynolds,  4  R.    I.    512; 

8  B.  Mon.  435, 43S.    ICssissippi :  Gothard  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9. 
r.  Flynn,  25  Miss.  58.    The  question  was        ^  See  Griffin  v.  Griffin,  18  N.  J.  £q.  104, 

preyionsly  raised  in  Williams  v.  Stratton,  10  decided  with  reference  to  New  York  law. 
Sm.  &  M.  418.    Georgia :  English  v.  McEl-       «  Hackett  v.  Reynolds,  4  R.  1. 512. 
roy,  62  Ga.  413.    ICaine:  Hall  v.  McDufP,        '  Jarvis  v.  Butcher,  16  Wis.  307. 
24  Me.  311.    Ohio:   Bloom  v.  Noggle,  4        ^  Lnch's  Appeal,  44  Pa.  St.  519;  Ed- 

Ohio  St  45.  wards  v.  Trumbull,  50  Pa.  St.  509 ;  Ran- 

See  cases  in  favor  of  the  doctrine,  §g  179,  kin  v.  Mortimere,  7  Watts,  372 ;  Spencer  v, 

183.  Haynes,  12  Phila.  452. 

*  Gale  r.  Morris,  29  N.  J.  Eq.  222  ;  Griffin        »  Mowry  r.  Wood,  12  Wis.  413 ;  Jarvis 

V.  Griffin,  18  N.  J.  Eq.  104.    See  Hutzler  v,  v.  Dutcher,  16  Wis.  307 ;  Case  v.  McCabe, 

35  Mich.  100. 
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fer  the  debt  to  the  purchaser,  who  becomes  in  equity  the  assignee 
of  the  mortgagor's  contract,  and  entitled  to  the  full  benefit  of  it 
without  redemption.  Such  a  mortgage  is  ineffectual  to  transfer  the 
legal  title,  although  the  mortgagor  may  have  subsequently  acquired 
that.     It  can  only  be  enforced  as  an  equitable  lien.^ 

Whether  an  absolute  deed  was  given  as  an  equitable  mortgage 
or  not  is  a  qaestion  which  must  be  decided  by  a  court  of  equity. 
It  cannot  be  determined  at  law,  as,  for  instance,  in  a  petition  for 
partition.^ 

^  Stewart  v,  Hutchinson,  29  How.  Pr.        ^  Bailey  v.  Knapp,  79  Me.  205,  9  Ad. 
181.  Rep.  356. 
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CHAPTER  VI. 

LIBNS  FOB  PUBGHASE-HOKET. 

18&-240.     The  first  three  editions  of   this  work  contained  a 
statement  of  the  law  of  the  subject  of  The  Vendor's  Implied  Lien 
for  parchase-raonej.     Although  this  lien  is  not  a  mortgage,  and  is 
in  its  nature  very  different  from  a  mortgage,  it  in  some  ways  resem- 
bles an  equitable  mortgage ;  and  for  this  reason,  as  well  as  for  the 
reason  that  the  subject  had  not  anywhere  been  recently  commen- 
tated upon,  it  seemed  best  to  include  in  the  original  work  a  con- 
densed statement  of  the  law.     The  sections  of  the  chapter  formerly 
devoted  to  it  were  omitted  from  the  fourth  edition  because  the  au- 
thor had  in  another  work  treated  the  subject  more  completely,^  and 
it  did  not  seem  desirable  to  increase  the  size  of  this  work  by  re- 
peating what  did  not  strictly  belong  to  the  subject  of  mortgages. 
The  Vendor's  Lien  by  Contract  or  Beserration  being,  however,  in 
effect  an  equitable  mortgage,  the  sections  devoted  to  the  considera- 
tion of  this  part  of  the  subject  of  vendors'  Hens  were  retained  and 
made  more  complete  in  the  fourth  edition.     But  in  the  present  edi- 
tion this  part  of  the  subject  is  also  permanently  dropped  from  this 
work ;  for,  although  a  vendor's  lien  by  contract  or  reservation  is  in 
legal  effect  a  mortgage,  yet  in  form  it  is  a  lien,  and  its  name  leads 
one  to  expect  to  find  the  subject  treated  rather  in  a  book  upon  liens 
than  in  one  upon  mortgages.     Moreover,  this  subject  is  taken  up 
and  treated  in  the  author's  work  on  the  general  subject  of  Liens, 
and  the  law  necessarily  coming  within  the  title  of  Mortgages  de- 
mands the  additional  space. 

1  Jones  on  Liens,  §§  1061-1106. 
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241-255. 


PART  II. 

When  they  constitute  a   Conditional   Sale, 
256-281. 


PART  I. 

WHEN  THEY  CONSTITUTE   A  MORTGAGE   IN  LAW. 

241.  A  defecusanoe  is  an  essential  requisite  of  a  morterase.^ 
It  may  be  in  the  instrument  of  conveyance,  or  in  a  separate  writ- 
ing, or  it  may  exist  in  parol  merely ;  but  it  must,  nevertheless, 
exist  in  some  form.  The  grantor  must  have  a  conditional  right  to 
have  the  property  restored  to  him.  There  must  be  a  valid  and 
binding  agreement  of  some  sort  on  the  part  of  the  grantee  to  yield 
up  the  property  received  by  him,  when  the  conditions  upon  which 
the  conveyance  was  made  have  been  performed,  else  there  is  lacking 
an  element  indispensable  to  a  mortgage.  The  defeasance  must 
be  in  favor  of  the  grantor  himself,  and  not  in  favor  of  any  third 
person.  It  does  not  avail  anything  that  the  conveyance  contains  a 
condition  for  a  reconveyance,  if  the  reconveyance  is  to  be  made  to 
some  one  other  than  the  grantor ;  whatever  else  such  an  instrument 
may  be,  it  is  not  a  mortgage.^ 

In  equity  the  rule  is  different,  and  the  transaction  is  a  mortgage, 
although  the  defeasance  be  to  some  one  other  than  the  grantor; 
thus,  for  instance,  it  may  be  in  the  form  of  an  agreement  by  one 
person  to  purchase  property  at  a  foreclosure  sale,  or  other  public 
sale,  and  to  hold  it  until  the  purchase-money  be  repaid  by  the  party 
who  receives  the  agreement.^ 

^  Defeasance  "  is  fetched  from  the  French  nnsson  v.  Johnson,  73  111.  156 ;  Flagg  v, 

word  defaire,  i.  e,,  to  defeat  or  nndo;  in-  Mann,  14  Pick.  467,  479 ;  Bickford  v.  Dan- 

fectum  reddere  quod  factum  est.*'    Co.  Litt.  iels,  2  N.  H.  71 ;  Hill  v.  Grant,  46  N.  Y. 

237  a.  496 ;  Ix>w  v,  Henry,  9  Cal.  538  ;  Micou  v. 

2  Payne  v.  Patterson,  77  Pa.  St.  184;  Ashurst,  55  Ala.  607. 

Penn.  Life  Ins.  Co.  v.  Anstin,  42  Pa.  St.  >  See  §§  268,381.    KewTork:  Weed  v. 

257;  Shaw  v.  Erskine,  43  Me.  371 ;  War-  Stevenson,  Clarke,  166;  UmfrevUle  v.  Kee- 

rcn  V,  Lovis,  53  Me.  463 ;  Treat  v.  Strick-  ler,  1  Thomp.  &  C.  486 ;  Barton  v.  May,  3 

land,  23  Me.  234 ;  Marvin  u.  Titsworth,  Sandf.  Ch.  450 ;  Sahler  v.  Signer,  37  Barb. 

10  Wis.  320;  Carr  v.  Rising,  62  111.  14,  19;  329,  44  Barb.  606;  McBnrney  v.  Wellman, 

Stephenson  v.  Thompson,  13  111.  186;  Mag-  42  Barb.  390;  Spicer  v.  Hunter,  14  Abb. 
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WHEN  THEY  CONSTITUTE  A  H0BT6AGE  IN  LAW.    [§  242. 

At  law,  to  constitute  a  mortgage  the  conveyance  must  be  made 
by  the  mortgagor,  and  the  defeasance  by  the  mortgagee.  A  bond, 
therefore,  made  by  the  grantee  to  his  grantor,  in  consideration  of 
the  conyeyance,  and  conditioned  to  support  his  grantor  for  life,  and 
in  case  of  neglect  to  reconvey  the  land,  does  not  constitute  a  mort- 
gage. If  the  deed  be  made  by  the  person  by  whom  the  conditions 
are  to  be  performed,  and  he  take  back  a  bond  for  a  reconveyance 
on  the  performance  of  the  conditions,  the  transaction  may  be  a 
mortgage.  But  in  the  above  case  the  deed  is  to  the  person  by 
whom  the  conditions  are  to  be  performed,  and  his  bond  is  simply 
a  covenant  to  reconvey,  which  may  be  specifically  enforced  in 
equity.  There  is  no  conveyance  from  the  supposed  mortgagor  to 
the  supposed  mortgagee.  Although  such  a  transaction  is  not  a 
legal  mortgage,  the  bond  may  be  enforced  in  equity  by  a  decree 
for  reconveyance.* 

242.  The  usual  proviso  in  a  legal  mortgage  is,  that  upon  the 
payment  of  the  debt,  or  performance  of  the  duty  named,  ^^  then 
this  deed  shall  be  void."  But  any  equivalent  expression  may  be 
used.^  If  it  appear  from  the  whole  instrument  that  it  was  intended 
to  be  a  security  for  the  payment  of  a  debt  or  the  performance  of  a 
duty,  it  is  a  mortgage,  although  there  be  no  express  provision  that 
upon  the  fulfilment  of  the  condition  the  deed  shall  be  void.^  The 
substance  and  not  the  form  of  the  expression  is  chiefly  to  be  re- 
garded; and  an  enlarged  and  liberal  view  is  taken  to  ascertain  and 
carry  into  effect  the  intention  of  the  parties.  If  there  be  in  the 
deed  itself,  or  in  any  separate  deed  executed  at  the  same  time,  and 
constituting  with  the  conveyance  one  transaction,  a  provision  that 
the  estate  shall  be  reconveyed  upon  the  payment  of  the  debt,  such 
stipulation  constitutes  a  defeasance  as  much  as  if  the  words'^  on 

Pr.  4 ;  Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  Hoyt  o.  Fass.  64  Wis.  273,  279,  25  N.  W. 

Dec  696.    XUinois:  Reigard  v,  McNeil,  38  Rep.  45  ;  Bernstein  v.  Humes,  71  Ala.  260, 

111400.    Maine:  Stinchfieldo.Milliken,  71  265. 

Me.  567.    Ificbigaa:  Jefferj  v.  Hureh,  58  The  following  clanse  in  a  deed,  "Never- 

Mich.  246,  25  N.  W.  Rep.  176,  27  N.  W.  thelesa,  this  deed  of  conveyance  is  nail  and 

Bep.  7.     Floxida :  Lindsay  v.  Matthews,  void  and  of  no  effect  until  all  the  purchase- 

17   Fla.  575,  588;    First   Nat.    Bank    v.  money  is  paid,  then  of  full  force  and  effect," 

Asbmead,  23  Fla.  379,  2   So.  Rep.  657.  is  merely  a  lien  or  mortgage  to  secure  the 

Hisnaiota:  Martin  v.  Pond,  30  Fed.  Rep.  unpaid  purchase-money.     The  deed  does 

15.  not  become  void   absolutely  upon  a  non- 

1  Robinson  v.  Robinson,  9  Gray,  447,  69  compliance  with  the  condition.  Miskelly  v. 
Am.  Dec  301.    But  see  Chase  v.  Peck,  21  Pitts,  9  Baz.  193. 

N.  Y.  581,  where  the  grantee  in  such  case  '  Steel  v.  Steel,  4  Allen,  417;  Lanfair  v, 

pledged  the  land  and  the  produce  of  it.  Lanfair,  18  Pick.  299 ;  Pearce  u,  Wilson, 

2  Adams  v.  Stevens,  49  Me.  362;  Wis-  HI  Pa.  St  14,  56  Am.  Rep.  243;  McCa- 
consinCent.  R.  R.  Co.  v.  Wisconsin  River  mant  v.  Roberts,  80  Tex.  316,  15  S.  W. 
Land  Co.  71  Wis.  94,  36  N.  W.  Rep.  837;  Rep.  1054,  quoting  text. 
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§  248.]         ABSOLUTE  DEED  AND  AGREEMENT  TO  REOONVET. 

condition,"  or  "provided,  however,"  were  used.^  Thus,  a  reser- 
vation by  a  grantor  of  the  privilege  of  "  redeeming  "  within  a  spe- 
cified time,  creates  a  mortgage  if  the  deed  was  given  to  secure  a 
debt.2 

Upon  this  principle  a  lease  for  years,  in  which  the  lessor  acknow- 
ledges the  receipt  in  advance  of  a  sum  in  full  for  the  rent  of  the 
premises  during  the  term,  and  in  which  '^  the  lessee  covenants, 
promises,  and  agrees  to  reconvey  said  premises  to  the  lessor  upon 
the  payment  of  the  aforesaid  sum  and  interest  thereon,"  is  a  mort- 
gage, and  the  relation  of  the  parties  is  that  of  mortgagor  and  mort- 
gagee.^ If  the  lessee  receives  rents  and  profits,  before  the  term 
expires,  to  the  amount  of  the  sum  advanced  by  him,  and  interest 
thereon,  his  estate  for  years  is  thereupon  defeated,  and  the  lessor  is 
in  of  his  old  estate. 

The  condition  of  defeasance  need  not  necessarily  be  inserted  in 
the  body  of  the  deed.  It  has  the  same  effect  when  added  under- 
neath in  such  a  way  as  to  be  part  of  the  deed,  or  when  executed 
separately.^  A  condition  written  upon  the  back  of  a  mortgage  and 
not  signed  may  be  held  to  be  a  part  of  the  deed,  and  therefore 
together  with  it  may  constitute  a  mortgage.^ 

243.  Objections  to  a  separate  defeasance.  -—  It  is  sometimes 
for  the  convenience  of  the  parties  to  make  the  defeasance  by  a  sep- 
arate instrument,  so  that  the  grantee,  in  the  absence  of  a  record  of 
this  instrument,  is  apparently  the  absolute  owner.  This  form  of 
mortgage  has  been  used  sometimes  to  the  prejudice  of  the  mort- 
gagor, and  the  courts  have  at  times  discouraged  the  use  of  it  as 
much  as  possible.  Thus  at  an  early  date  Lord  Chancellor  Talbot 
observed :  ^  ^^  In  the  northern  parts  it  is  the  custom  in  drawing 
mortgages  to  make  an  absolute  deed,  with  a  defeasance  separate 
from  it ;  but  I  think  it  a  wrong  way,  and  to  me  it  will  always  ap- 
pear with  a  face  of  fraud,  for  the  defeasance  may  be  lost,  and  then 
an  absolute  conveyance  is  set  up.  I  would  discourage  the  practice 
as  much  as  possible."    In  another  case  Lord  Chancellor  Hardwicke 

1  Taylor  v.  Weld,  5  Man.  109 ;  Scott  v.    Ion  v.  Lemmon,  111  Pa.  St  56,  2  Atl.  Rep. 
HcFarlaDd,  13  Mass.  309 ;  Austin  v,  Down-    56. 

er,  25  Vt  558;  Oldham  v,  Halley,  2  J.  J.  •  Nugent  v.  Rilej,  1  Met  117,  35  Am. 

Manh.  US.    And  see  Ferguson  v.  Miller,  4  Dec.  355. 

Cal.  97;  Whitcomb  v.  Sutherland,  18  111.  «  Perkins  v.  Dibble,  10  Ohio,  433, 36  Am. 

578;  McCamant  v.  Roberts,  80  Tex.  316,  Dec.  97;  Kent  v.  AUbritain,  5  Miss.  317 ; 

15  S.  W.  Rep.  1054.    But  the  instrument  is  Baldwin  v.  Jenkins,  23  Miss.  206. 

not  a  mortgage  at  law  unless  equivalent  ^  Whitney  v.  French,  25  Vt.  663. 

words  are  used.    Goddard  v,  Coe,  55  Me.  ®  In  Cotterell  v.  Purchase,  Gas.  Temp. 

385.  Talbot,  61. 

2  Stryker  v.  Hershj,  38  Ark.  264;  Mel- 
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WHEN  THET  CONSTITUTE  A  MORTGAGE  IN  LAW.     [§  244. 

declared  it  to  be  an  imposition  upon  the  mortgagor  not  to  insert 
the  proyision  for  reconveyance  in  the  deed  itself.^  Objections  to 
this  form  of  mortgage  have  been  made  by  other  judges  ;  but  a  deed 
absolute  in  form,  intended  to  operate  as  a  security,  if  given  in  good 
faith  to  secure  an  actual  indebtedness,  is  not  constructively  fraudu- 
lent as  to  the  grantor's  other  creditors.^ 

244.  At  law  an  absolute  deed  and  separate  defeasance  or 
agreement  to  reconvey,  executed  at  the  same  time,  amount  to  a 
mortgage.'     Such  a  deed  and  agreement  to  reconvey  the  estate 

1  Baker  v.  Wind,  1  Ves.  Sen.  160.  v.  Smith,  80  Cal.  323.    Colorado:  Walker  v. 

>  McCIore  p.  Smith,  14  Colo.  297,  23  Tiffin  Mining  Co.  2  Colo.  89.  Connectieut : 
Fae.  Rep.  786,  and  all  the  cases  cited  in  Gann's  App.  55  Conn.  149,  10  All.  Bep. 
this  chapter.  In  ihe  case  above  cited  Chief  498.  Georgia :  Clark  v.  Lyon,  46  Ga.  202 ; 
Justice  Helm  said :  "  If  there  be  a  6ona  ^cfe  Morrison  v.  Markham,  78  Ga.  161,  1  S. 
debt  for  which  the  security  is  given;  if  £.  Rep.  425.  Idaho  T. :  Kelly  v.  Leach- 
there  be  no  understanding  with  the  mort-  man  (Ida.  T.),  29  Pac.  Rep.  849.  IllinoiB : 
gagee  to  hold  the  oyerplns,  or  to  hold  the  Preschbaker  v.  Feaman,  32  111.  475  ;  Ewart 
property  after  payment  of  his  debt,  secretly,  v.  Walling,  42  111.  453 ;  Bearss.  v.  Ford,  108 
for  the  benefit  of  the  mortgagor ;  if  there  be  III.  16;  Jackson  v.  Lynch,  129  III.  72,  22 
no  collusion  on  the  part  of  the  mortgagee  N.  £.  Rep.  246.  Indiana :  Harbison  v. 
with  the  mortgagor  in  keeping  the  defeas-  Lemon,  3  Blackf.  51,  23  Am.  Dec.  376; 
ance  unrecorded,  or  in  keeping  secret  the  Watkins  v.  Gregory,  6  Blackf.  113;  Cras- 
exact  nature  of  the  transaction,  for  the  pur-  sen  v.  Swoveland,  22  Ind.  427;  Lentz  v. 
pose  of  deceiving  creditors ;  in  short,  if  the  Martin,  75  Ind.  228.  Iowa:  Caruthers  v. 
mortgagee  is  simply  endeavoring,  in  good  Hunt,  18  Iowa,  576;  Radford  v.  Folsom, 
faith,  to  obtain  that  precedence  in  the  secu-  58  Iowa,  473, 12  N.  W.  Rep.  536.  Kansas: 
rity  of  his  debt  which  the  law  permits,  —  the  Overstreet  v.  Baxter,  30  Kans.  55.  Ken- 
mere  isolated  fact  that  he  takes  an  absolute  tneky :  Ogden  v.  Grant,  6  I>ana,  473 ; 
deed,  instead  of  a  mortgage,  will  not,  in  and  Edrington  v.  Harper,  3  J.  J.  Marsh.  353, 
of  itself  alone,  render  his  lien  nugatory.  20  Am.  Dec.  145 ;  Honore  v.  Hutchings,  8 
The  law  prescribes  no  absolute  and  in-  Bush,  687 ;  Frey  v.  Campbell,  3  S.  W.  Rep. 
flexible  form  for  mortgages  upon  realty."  368.  Maine:  Shaw  p.Erskine, 43  Me. 371; 
Theie  are  a  few  early  cases  m  which  it  was  Warren  v.  Lovis,  53  Me.  463 ;  Blaney  v. 
held  that  such  a  deed  is  constructively  Bearce,  2  Me.  132 ;  Mills  v.  Darling,  43 
fraudulent.  Friedley  v.  Hamilton,  17  Serg.  Me.  565 ;  Clement  v.  Bennett,  70  Me.  207 ; 
&  R.  70;  Manufacturers',  &c.  Bank  v.  Bunker  v,  Barron,  79  Me.  62,  1  Am.  St. 
Bank  of  Pennsylvania,  7  Watts  &  S.  335 ;  Rep.  282,  8  Atl.  Rep.  253 ;  Stowe  v.  Merrill, 
Smyth  r.  Carlisle,  16  N.  H.  464;  Bryant  77  Me.  550;  Knight  v.  Dyer,  57  Me.  174; 
P.Young,  21  Ala.  264;  North  v.  Belden,  13  Snow  r.  Pressey,  82  Me.  552,  20  Atl.  Rep. 
Conn.  376.  It  is  quite  certain,  however,  78.  Maryland :  Gaither  v.  Clarke,  67  Md. 
that  none  of  these  decisions  would  be  fol-  18,  8  Atl.  Rep.  740.  Massachusetts :  Bay- 
lowed  now.  ley  v.  Bailey,  5  Gray,  405 ;  Judd  v.  Flint, 

*  Lanaban  v.  Sears,  102  U.  S.  318;  Dow  4  Gray,  557;  Murphy  v.  Calley,  1  Allen, 

p.  Chamberlin,  5  McLean,  281;    Teal  v.  107;   Short  v.  Caldwell,  155  Mass.  57,  28 

Walker,  111  U.  S.  242,  4  Sup.  Ct.  Rep.  420.  N.   £.    Rep.   1124.    Miohigan:  Jeffery   v. 

Alabama:   Freeman  v.  Baldwin,    13  Ala.  Hursh,  58  Mich.  246,  25  N.  W.  Rep.  176, 27 

246;  Sims  v.  Gaines,  64  Ala.  392;  Cosby  v.  N.  W.  Rep.  7;  Clark  v.  Woodruff  (Mich.), 

Buchanan,  81   Ala.  574,  1   So.  Rep.  898.  51  N.  W.  Rep.  357 ;  Ferris  v.  Wilcox,  51 

Arkansas:  Sberrer  v,  Harris  (Ark.),  13  S.  Mich.   105,   16  N.  W.  Rep.  252;  Enos  v. 

W.  Rep.  730.    Oalifoniia :  Rogers  v.  Jones,  Sutherland,  11  Mich.  538.    Minnesota :  Hill 

92  Cal.  80,  28  Pac.  Rep.  97;    Malone  v.  v.  Edwards,  1 1  Minn.  22;  Benton  v.  NicoU, 

Roy,  94  Cal.  341,  29  Pac.  Rep.  712;  Smith  24  Minn.  221 ;  Archambau  v.  Green,  21 
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§  244.]        ABSOLUTE  DEED  AND  AGREEMENT  TO  BECONVEY. 

upon  payment  of  a  certain  sum  of  money,  or  upon  the  perform- 
ance of  some  other  condition,  have  always  been  held  to  constitute  a 
legal  mortgage,  if  the  instruments  are  of  the  same  date,  or  were 
executed  and  delivered  at  the  same  time  and  as  one  transaction.^ 
As  between  the  parties  themselves,  the  relation  is  the  same  as  if 
the  mortgage  had  been  in  the  ordinary  form.^  It  is  sufficient  that 
the  deed  and  defeasance  are  substantially  contemporaneous  and 
were  manifestly  meant  to  constitute  a  mortgage.^  A  defeasance 
made  after  the  record  of  the  deed  is  sufficient  where  the  deed  was 
made  without  the  knowledge  of  the  grantee,  and  the  obligation  to 
reconvey  was  made  upon  his  being  informed  of  it.^  When  the 
deed  and  defeasance  are  executed  at  the  same  time,  or  are  agreed 
upon  at  the  same  time,  it  is  a  conclusion  of  law  that  they  constitute 
a  legal   mortgage.^    The  fact  that  possession  of  the  property   is 

Minn.  520;  Martin  u.  Pond,  30  Fed.  Rep.  ya.415.  WiseoiiBm:  Plato  v.  Roe,  14  Wis. 
15;  Batman  v.  James,  34  Minn.  547,  27  453;  Second  Ward  Bank  v.  Upmaon,  12 
N.  W.  Rep.  66.  Kisaonri:  Sharkey  v.  Wis.  499;  Enowlton  v.  Walker,  IS  Wis. 
Sharkey,  47  Mo.  543 ;  Copeland  v.  Yoakum,  264 ;  Brinkman  v.  Jones,  44  Wis.  498. 
38  Mo.  349.  Kebraaka :  Connolly  v.  Gid-  In  Oeoxgia  it  ia  now  provided  that  a  con- 
dings,  24  Neb.  131,  37  N.  W.  Rep.  939.  veyance  to  secnre  a  debt,  with  a  bond  to 
Kevada :  First  Nat.  Bank  v.  Ereig  (Nev.),  reconvey,  shall  be  held  by  the  courts  to  be 
32  Pac.  Rep.  641.  Hew  Jersey:  Vliet  v.  an  absolute  conveyance  and  not  a  mort- 
Young,  34  N.  J.  £q.  15.  Kew  York :  Decker  gage.  Code  1882,  §  1969.  Sach  a  convey. 
V.  Leonard,  6  Lans.  264 ;  Lane  v.  Shears,  1  ance  cannot  be  foreclosed  as  an  equitable 
Wend.  433;  Peterson  v.  Clark,  15  Johns,  mortgage.  Broach  v.  Smith,  75  Ga.  159. 
205 ;  Clark  v.  Henry,  2  Cow.  324 ;  Henry  v.  See  §  282. 

Davis,  7  Johns.  Ch.  40;  Brown  v.  Dean,  3  ^  Nugent  v.  Riley,  1  Met.  117,  35  Am. 

Wend.  208;  Hall  v.  Van  Cleve,  11  N.  Y.  Dec.  355;  Erskine  v.  Townsend,  2  Mass. 

Leg.  Obs.  281 ;  Weed  v.  Stevenson,  Clarke,  493,  3  Am.  Dec.   71 ;  Taylor  v.   Weld,  5 

166.    Korth   Carolina:   Robinson  v.  Wil-  Mass.  109;  Scott  v.  McFarland,  13  Mass. 

loughby,  65  N.  C  520 ;  Mason  v.  Hearne,  1  308 ;  Newhall  v.  Bnrt,  7  Pick.  157 ;  Stock- 

Busb.  Eq.  88.    Ohio :  Marshall  v.  Stewart,  ing  v.  Fairchild,  5  Pick.   181 ;  Eaton   i;. 

17  Ohio,  356.    PennsylYania :  Friedley  v.  Whiting,  3  Pick.  484;  Lanfair  v.  Lanfair, 

Hamilton,  17  S.  &  R.  70;  Manufacturers',  18  Pick.  299;  Clark  v.  Woodruff  (Mich.), 

&c.  Bank  v.  Bank  of  Pa.  7  W.  &  S.  335;  51  N.  W.  Rep.  357. 

Guthrie  v,  Eahle,  46  Pa.  St.  331 ;  Houser  >  Short  v.  Caldwell,  155  Mass.  57,  28 

V.  Lamont,  55  Pa.  St.  311,93  Am.  Dec.  N.  E.  Rep.  1124;  Tilden  v.  Greenwood,  1 49 

755 ;  Eerr  v,  Gilmore,  6  Watts,  405 ;  Col-  Mass.  567,  569,  22  N.  E.  Rep.  45. 

well  v.  Woods,  3  Watts,  188,  27  Am.  Dec.  •  Jeffery  v.  Hursh,  58  Mich.  246,  25  N. 

345  ;  Stoever  t;.   Stoever,  9  S.  &  R.  434  ;  W.  Rep.  176,  27  N.  W.  Rep.  7. 

Johnston  v.  Gray,  16  S.  &  R.  361, 16  Am.  ^  Harrison  r.  Phillips  Academy,  12  Mass. 

Dec.  577 ;  Jaques  v.  Weeks,  7  Watts,  261.  456. 

Tennessee :  Hammonds  v.  Hopkins,  3  Yerg.  ^  Wilson  v,  Shoenberger,  31  Pa.  St.  295 ; 

525 ;   Bli2zard  v,  Craigmiles,  7  Lea,  693.  Reitenbaugh  v.  Ludwick,  31  Pa.  St.  131 ; 

Texas :  Baxter  v.  Dear,  24  Tex.  17 ;  Moores  Jeffrey  v.  Hursh,  58  Mich.  246 ;  Waters  v. 

V.  Wills,  69  Tex.  109,  5  S.  W.  Rep.  675.  Crabtree,  105  N.C.394,  11  S.  E.  Rep.  240; 

Vermont:   Reynolds  v.   Scott,    Brayt.  75.  CUrk  v.  Woodruff  (Mich.),  51  N.  W.  Rep. 

West  Virginia:  Hoffman  v,  Ryan,  21  W.  357. 
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WHEN  THET  CONSTITUTE  A  MOBTOAGE  IN  LAW.    [§  245. 

given  to  the  grantee  by  the  contract  for  reconveyance  does  not 
affect  the  character  of  the  transaction.^ 

The  instrument  of  defeasance  must  be  of  as  high  a  natare  as  the 
deed  itself ;  and  consequently  a  written  agreement  to  reconyey  not 
under  seal,  though  made  at  the  same  time  with  the  deed,  does  not 
at  law  constitute  a  mortgage.^  If  not  under  seal,  the  agreement 
will  constitute  a  mortgage  only  in  equity.^  The  defeasance  must 
also  be  absolute.  A  contract  which  gives  the  grantee  the  option  to 
reconvey,  or  pay  a  sum  of  money,  is  not  a  defeasance  which,  in  con- 
nection with  the  deed,  will  constitute  a  mortgage.  The  fee  is  abso- 
lute in  the  grantee  if  he  so  elect.^ 

An  absolute  deed  with  a  defeasance  passes  the  legal  title  to  the 
property  even  in  States  in  which  it  is  held  that  a  mortgage  in  the 
usual  form  does  not  pass  the  title.^ 

245.  At  law  the  deed  and  defeasance  must  be  part  of  the 
same  transaotion,  and  must  take  effect  at  the  same  time.^  A  sub- 
sequent defeasance  cannot  be  allowed  to  affect  the  prior  convey- 
ance. The  transaction  must  be  a  mortgage  at  its  inception,  and 
cannot  become  so  afterwards.  The  defeasance  must  be  such  that  it 
may  be  considered  as  if  it  were  annexed  to,  or  inserted  in,  the  same 
deed,  and  construed  as  containing  the  condition  upon  the  perform- 
ance of  which  the  estate  may  be  defeated."^ 

If,  at  the  time  of  executing  an  absolute  deed,  the  parties  verbally 
agree  that  a  defeasance  shall  be  executed  subsequently  on  request^ 
such  defeasance,  when  executed,  will  relate  back  to  the  deed  and 
make  it  a  mortgage.^  But,  in  the  absence  of  such  agreement  con- 
necting the  defeasance  with  the  original  transaction,  there  is  not 
a  mortgage  even  in  equity,  but  only  an  agreement  to  reconvey. 

1  Clark  V.  Woodruff  (Mich.),  51  N.  W.  230;  Jay  i;.  Welchel,  78  Ga.  786,  3  S.  E. 

Bep.  357.  Bep.  906. 

3  Murphj  V,  Galley,  I  Allen,  107;  Kel-  Otherwise  in  California:  Moisant  v.  Me- 

leran  v.  Brown,  4  Mass.  443 ;  Flint  v.  SheU  Fhee,  92  Gal.  76, 28  Pac  Bep.  46.    Florida : 

don,  13  Mast.  443,  7  Am.  Dec.  162 ;  Gutler  First  Nat.  Bank  r.  Ashmead,  23  Fla.  379,  2 

V.  Dickinson,  8  Pick.  386 ;  Flagg  v,  Mann,  So.  Bep.  657,  660. 

14  Pick.  467;  Scitnate  v,  Hanoyer,  16  Pick.  «  Bennock  v.  Whipple,  12  Me.  346^  28 

222 ;  Jewett  v,  Bailej,  5  Me.  87 ;  French  v.  Am.  Dec  186 ;  McLaughlin  t;.  Shepherd,  32 

Stnrdinuit,  8  Me.  246 ;  Warren  v.  Loris,  53  Me.  143,  52  Am.  Dec.  646 ;  Waters  v.  Grab- 

Me.  463.     See,  however,  Harrison  v.  Phil-  tree,  105  N.  G.  394, 11  S.  E.  Bep.  240. 

lips  Academj,  12  Mass.  456;  Bunlet  v.  Otis,  ^  Murphy  v.  Galley,  1  Allen,  107,  and 

2  N.  H.  167.  cases  cited. 

s  Flagg  V.  Mann,  14  Pick.  467 ;  Eaton  v.  »  Lovering  i;.  Fogg,  18  Pick.  540.    And 

Green,  22  Pick-  526;  Gutler  v.  Dickinson,  8  see  Scott  v.  Henry,  13  Ark.  112.     Contra, 

Pick.  386 ;  Kelleran  v.  Brown,  4  Mass.  443.  Lund  v,  Lund,  1  N.  H.  39,  8  Am.  Dec.  29 ; 

«  Fuller  V.  Pratt,  10  Me.  197.  Gosby  v.  Buchanan,  81  Ala.  574 ;  Waters  v. 

B  Thaxton  r.  Boberts,  66  Ga.  704 ;  Mc-  Grabtroe,  105  N.  G.  394,  11  S.  E.  Bep.  240, 

Laren  v.  Glark,  30  Ga.  423,  7  8.  E.  Bep.  1  So.  Bep.  898. 
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§  246.]         ABSOLUTE  DEED  AND  AGREEMENT  TO  BECONVET. 

'^  Neither  courts  of  law  nor  courts  of  equity  can  make  or  modify  a 
valid  contract.  They  can  only  determine  what  they  are,  and  give 
them  effect.  Courts  of  equity  can  only  give  effect  to  and  adminis- 
ter  rights  created  by  and  growing  out  of  them  that  courts  of  law 
«annot,  by  reason  of  their  peculiar  organization  and  rigorous  meth- 
ods of  procedure.  Nor  has  a  court  of  equity  authority  to  change 
the  settled  nature  of  an  instrument,  and  make  it  different  from, 
and  serve  a  purpose  different  from,  that  contemplated  by  the  par- 
1;ies  when  they  made  it."  ^ 

It  is  not  necessary  that  the  deed  and  bond  of  defeasance  should 
■both  bear  the  same  date.^  If  these  have  once  been  given,  and  a 
Teconveyance  made  in  accordance  with  the  terms  of  the  bond,  and 
subsequently  the  premises  are  reconveyed  to  the  obligor,  under  an 
agreement  that  the  same  bond  shall  continue  in  force  for  another 
•reconveyance,  this  amounts  to  a  redelivery  of  the  bond,  and  makes 
the  transaction  a  mortgage.^  Where  the  defeasance  is  of  a  dif- 
ferent date  from  the  deed,  parol  evidence  is  admissible  to  prove 
that  they  were  delivered  at  the  same  time,  and  are  part  of  the  same 
transaction.^  It  is  not  necessary  that  the  deed  and  defeasance 
should  in  terms  refer  to  each  other.  Their  connection  may  be  es- 
tablished by  parol  evidence.^ 

246.  The  defeaBance  must  be  delivered  at  the  same  time 
with  the  deed  to  which  it  refers.  Although  it  is  not  material  that 
the  instruments  should  bear  the  same  date,  it  is  essential  that  they 
be  delivered  at  the  same  time.^  In  equity,  however,  it  is  immate- 
rial that  the  deeds  and  the  agreement  to  reconvey  be  executed  at 
•different  times ;  and,  as  will  be  noticed  elsewhere,  it  is  immaterial 
that  there  be  any  bond  or  agreement  to  reconvey,  parol  evidence 
being  sufficient  to  prove  the  transaction  to  be  a  mortgage.^  When 
made  subsequently,  it  must  be  based  on  a  sufficient  consideration, 
unless  it  be  professedly  executed  in  explanation  of  the  intention  of 
the  parties  at  the  time  of  the  conveyance,  and  of  the  true  character 
of  the  instrument.  A  mere  voluntary  agreement  to  reconvey  can- 
not be  enforced.^ 


1  Waters  v.  Crabtree,  105  N.  C.  394,  11  ^  See  §  277 ;  Kelleran  v.  Brown,  4  Mf 

S.  £.  Rep.  240,  per  Merrimon,  C.  J.  443 ;  Eellj  v.  Thompson,  7   Watts,  401 ; 

^  Harrison  v.  Phillips  Academj,  12  Mass.  Haines  v.  Thomson,  70  Pa.  St.  434 ;  Coiton 

456;  Newhall  v.  Burt,  7  Pick.  157.  v.  McKee,  68  Me.  486;  Kraemer  v.  Adds- 

•  Mclntier  u.  Shaw,  6  Allen,  83.    See  berger,  122  N.  Y.  467,  25  N.  E.  Rep.  859. 
Jadd  V.  Flint,  4  Gray,  557.  ^  See  §§  888-806 ;  Walker  v.  Tifl^n  Min- 

^  Brown  v.  Holjoke,  53  Me.  9 ;  Waters  ing  Co.  2  Colo.  89 ;  Scott  v.  Heniy,  13  Ark. 

V.  Crabtree,  105  N.  C.  394, 11  S.  £.  Rep.  240.  112;  Briokman  v.  Jones,  44  Wis.  498. 

*  Preschbaker  v.  Feaman,  32  IlL  475.  >  Yasser  v.  Yasser,  23  Miss.  378. 
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WHEN  THEY  CONSTITUTE  A  MORTGAGE  IN  LAW.      [§§  247,  247  a. 

247.  If  the  agreement  to  reconvey  be  delivered  as  an  es- 
crow, to  be  delivered  to  the  obligee  upon  the  repayment  of  the 
money  within  a  certain  time,  it  is  not  executed  and  delivered  at 
the  same  time  with  the  deed,  so  as  to  constitute  part  of  the  same 
transaction,  and  therefore  the  transaction  is  not  a  mortgage.^  A 
conveyance  absolute  on  its  face  was  made  to  one  who  advanced 
money  to  the  grantor,  and  at  the  same  time  executed  an  agree- 
ment to  reconvey  the  land,  upon  repayment  of  the  money  ad- 
vanced, within  thirty  days;  and  both  instruments  were  placed  in 
the  hands  of  a  third  person,  with  instructions  if  repayment  was 
not  80  made,  to  deliver  both  instruments  to  the  grantee.  The 
money  not  being  repaid,  both  instruments,  after  the  default,  were 
delivered  to  the  grantee,  the  grantor  so  directing.  It  was  held 
that  the  deed,  on  its  delivery  to  the  grantee,  conveyed  the  land  to 
him  absolutely,  and  was  not  a  mortgage.  The  maxim,  ^'  Once  a 
mortgage,  always  a  mortgage,"  was  declared  inapplicable  to  the 
case,  because  the  conveyance  never  was  a  mortgage.  The  trans- 
action was  to  the  effect  that,  if  the  advance  was  repaid  in  thirty 
days,  it  should  be  a  loan  ;  but  if  not  repaid  in  that  time,  it  should 
be  the  consideration  for  an  absolute  conveyance  of  the  land  in 
question  .2 

247  a.  If  the  deed  and  defeasance  do  not  on  their  face  show 
that  the  transaction  is  a  security  for  a  debt,  the  instruments  do 
not,  as  a  matter  of  law,  constitute  a  mortgage,  though  they  may 
be  proved  to  be  such  by  extrinsic  evidence.  Instructive  cases  in- 
Tolving  this  distinction  have  recently  been  decided  by  the  Supreme 
Court  of  the  United  States.  In  Teale  v.  Walker^  the  defeasance 
showed  upon  its  face  that  the  absolute  deed  was  intended  to  secure 
a  note  given  by  the  grantor  for  money  borrowed  of  the  grantee. 
These  instruments,  executed  at  the  same  time,  disclosed  a  debt  and 
an  absolute  deed  as  security,  and  were  accordingly  held  to  consti- 
tute by  themselves  a  mortgage. 

In  Wallace  v.  Johnstone  ^  no  debt  was  disclosed  upon  the  face  of 
the  papers,  and  no  fact  showing  whether  the  deed  was  intended  as 
a  security  or  not.     Mr.  Justice  Lamar,  delivering  the  opinion  of 

^  Bod  well  V,  Webster,  13  Pick.  411.    The  ditions  never  being  performed,  it  was  never 

case  of  Carey  v,  Rawson,  8  Mass.  159,  in  delivered  to  the  obligee.     See   Exton  v, 

apparent  oonflict  with   the   above,  is  ex-  Scott,  6  Sim.  81. 

plained  on  the  ground  that  the  deed  in  >  Glendenning  v.  Johnston,  33  Wis.  347. 

that  case  was  not  considered  as  an  escrow.  See  Leggett  v.  Edwards,  Hopk.  530 ;  Hen- 

bot  as  a  deed  taking  effect  presently,  with-  ley  v.  Hotaling,  41  Cal.  22,  28. 

oat  the  performance  of  the  conditions ;  but  >  1 1 1  U.  S.  242,  4  Sup.  Ct.  Rep.  420. 

inBodwello.  Webster,  13  Pick.411,  the  bond  «  129  U.  S.  58,  9  Sup.  Ct.  Rep.  243. 
having  been  delivered  in  escrow,  and  the  con- 
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§  247  a.]      ABSOLUTE  DEED  AMD  AGBEEMEMT  TO  BECONVEY. 

the  court,  said :  ^^  If  this  question  could  be  determined  by  an  in- 
spection of  the  written  papers  alone,  the  transaction  was  clearly 
not  a  mortgage,  but  an  absolute  sale  and  deed,  accompanied  by  an 
independent  contract  between  the  vendee  and  a  third  person,  not  a 
party  to  the  sale,  to  convey  the  lands  to  him  upon  his  payment  of  a 
fixed  sum  within  a  certain  time.  Upon  their  face  there  are  none 
of  the  indicia  by  which  courts  are  led  to  construe  such  instruments 
to  be  intended  as  a  mortgage  or  security  for  a  loan ;  nothing  from 
which  there  can  be  inferred  the  existence  of  a  debt,  or  the  relation 
of  borrower  and  lender  between  the  parties  to  the  deeds,  or  be- 
tween the  parties  to  the  contract.  ...  A  deed  of  lands  absolate 
in  form,  with  general  warranty  of  title,  and  an  agreement  by  the 
vendee  to  reconvey  the  property  to  the  vendor  or  a  third  person  upon 
his  payment  of  a  fixed  sum  within  a  specified  time,  do  not  of  them- 
selves constitute  a  mortgage,  nor  will  they  be  held  to  operate  as 
a  mortgage,  unless  it  is  clearly  shown,  either  by  parol  evidence  or 
by  the  attendant  circumstances,  such  as  the  condition  and  relation 
of  the  parties,  or  gross  inadequacy  of  price,  to  have  been  intended 
by  the  parties  as  a  security  for  a  loan  or  an  existing  debt." 

In  the  latest  case  upon  this  point  ^  the  grantor  conveyed  land 
by  an  absolute  deed,  and  the  grantee  executed  a  contemporaneous 
agreement  to  reconvey  upon  the  payment  of  a  specified  sum  of 
money  on  a  given  date.  Two  days  thereafter  the  grantor  accepted 
a  lease  of  the  same  land  from  the  grantee,  upon  the  expiration  of 
>  which  the  latter  brought  an  action  for  the  restitution  of  the  prem- 
ises. It  was  held  that  the  instruments  did  not,  as  a  matter  of  law, 
constitute  a  mortgage,  but  their  effect  was  a  question  for  the  jury, 
upon  all  the  evidence  in  the  case.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Brown  said :  ^'  In  the  case  under  consideration 
there  is  no  mention  made,  in  either  of  the  three  instruments,  of  a 
debt,  a  loan,  a  note,  or  anything  from  which  the  relation  of  bor- 
rower and  lender  can  be  inferred  ;  and  the  case  in  this  particular  is 
distinguishable  from  that  of  Teale  v.  Walker^  and  is  more  nearly  anal- 
ogous to  that  of  Wallace  v.  Johnstone.  .  •  •  The  inadequacy  of  price 
was  undoubtedly  great,  but  this  would  not  of  itself  authorize  the 
court  to  take  the  question  from  the  jury.  .  •  .  The  case  was  evi- 
dently a  proper  one  to  go  to  the  jury,  who  were  left  to  determine  the 
question  whether  the  instruments  were  intended  as  a  mortgage,  and 
were  instructed  that,  if  they  found  them  to  be  such,  the  plaintiffs 
could  not  recover." 

^  Bogk  V.  Gassert  (U.  8.)»  13  Sap.  Ct.  Rep.  738,  affirming  Gossert  v.  Bogk,  7  Mont. 
585, 19  Pac.  Rep.  281.    See  §  804  a. 
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WHEN  THET  CONSTITUTE  A  MORTGAGE  IN  LAW.      [§§  248,  249. 

248.  Parol  evidence  is  admissible  to  connect  the  deed  and 
defeasance,  —  to  show  that  they  are  parts  of  the  •same  traDsaction, 
and  that  together  they  were  intended  to  constitute  a  mortgage.^  If 
the  instraments  themselves  show  their  connection,  and  that  the 
purpose  of  the  transaction  was  to  secure  a  debt,  no  parol  proof  is 
necessary.^  Such  proof  i^  introduced,  not  to  contradict  or  vary  the 
writings,  but  to  show  that  they  are  really  one  arrangement,  and 
were  agreed  upon  at  the  same  time.^  It  is  also  admissible  to  show 
that  the  defeasance  has  been  lost  or  destroyed  by  fraud  or  mis- 
take.* 

The  legal  effect  of  the  deed  and  bond  to  reconvey,  when  the  in- 
straments are  not  ambiguous,  is  a  matter  of  law  for  the  court.^ 

When  the  conveyance  and  the  agreement  to  reconvey  on  payment 
of  the  purchase-money  are  on  their  face  of  even  date,  and  disclose 
a  debt  secured,  the  transaction  is  necessarily  a  mortgage,  and  parol 
evidence  of  a  different  understanding  by  the  parties  will  not  be 
received  to  convert  it  into  a  conditional  sale.®  When  the  two  in- 
struments are  of  different  dates,  such  evidence  is  admissible.  If 
the  agreement  recite  that  the  deed  was  delivered  on  the  same  day 
with  the  agreement,  although  the  dates  are  different,  primd  facie 
the  transaction  is  a  mortgage ;  but  evidence  is  admissible  to  account 
for  the  discrepancy  between  the  dates  and  the  execution  of  the 
paper;  and  such  evidence  may^how  that  the  deed  was  executed 
upon  a  sale,  and  not  as  security .''  If  it  be  acknowledged  or  proved 
that  it  was  in  the  beginning  a  sale,  the  burden  of  proof  is  upon  the 
grantor  to  establish  a  change  in  its  character.^ 

249.  If  the  defeasance  expresses  a  condition  that  is  illegal, 
or  contrary  to  public  policy,  as  where  the  grantee  stipulates  that,  if 
he  should  not  procure  two  witnesses  to  testify  to  a  certain  state  of 
facts,  the  deed  should  be  null  and  void,  the  transaction  will  not  be 
held  to  constitute  a  mortgage,  because,  the  legal  estate  having  once 
vested  in  the  grantee,  it  cannot  be  divested  by  his  failure  to  per- 

^  Gay  r.  Hamilton,  33  Cal.  686 ;  Fresch-  *  Marks  v.  Pell,  1  Johns.  Ch.  594. 

l«ker  p.  Feaman,  32  111.  475 ;  Tillson  v.  ^  Keith  v.  Catchings,  64  6a.  773. 

MooltoD,  23  HI.  648;  Kelly  v.  Thompson,  «  Kerr  v.  Gilmore,  6  Watts,  405;  Brown 

7  Watts,  401 ;  Franklin  v,  Ayer,  22  Fla.  v.  Nickle,  6  Pa.  St.  390.     la  the  latter 

654;  First  Nat.  Bank  o.  Ashmead,  23  Fla.  case  it  was  remarked  that  Kerr  v.  Gilmore 

379,  2  So.  Rep.  657;  Waters  v.  Crabtree,  "pushed  the  doctrine  to  its  utmost  verge." 

106  K.  C.  894, 11  S.  £.  Rep.  240;  Gassert  Voss  v.  Eller,  109  Ind.  260,  10  N.  £.  Rep. 

0.  Bogk,  7  Mont.  585,  19  Pac.  Rep.  281.  74 ;  Proctor  v.  Cole,  66  Ind.  576 ;  Gassert  t;. 

>  First  Nat.  Bank  v.  Ashmead,  23  Fla.  Bogk,  7  Mont.  585,  600. 

379, 2  So.  Rep.  657.  *  ?  Haines  v.  Thomson,  70  Pa.  St.  434. 

.   '  Reitenbaugh  v.  Ludwick,31  Pa.  St.  131,  See  Baisch  v.  Oakeley,  68  Pa.  St.  92 ;  Gnb- 

138 ;  Wilson  v.  Shoenberger,  31  Pa.  St.  295 ;  bings  v.  Harper,  7  Phil.  276. 

Umbenhower  v.  Miller,  ipi  Pa.  St.  71.  >  Haines  v.  Thomson,  70  Pa.  St.  434. 
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form  the  illegal  stipulation,  but  the  deed  to  him  becomes  and  re- 
mains absolute.^ 

250.  When  it  is  onoe  established  that  the  separate  instru- 
ment is  a  defeasanoe,  the  conveyance  assumes  the  character  of  a 
mortgage  with  the  inseparable  incident  of  redemption,  which  no 
agreement  of  the  parties,  that  the  estate  shall  be  absolute  if  the 
money  be  not  paid  at  the  day  fixed,  can  waive.^  The  intent  of  the 
parties  contrary  to  the  rules  of  law  avails  nothing.  The  right  of 
redemption,  therefore,  cannot  be  affected  by  receipts  and  accounts 
given  by  the  grantor  to  the  grantee,  mentioning  the  deed  as  an 
absolute  conveyance.^  In  all  cases,  a  condition  express  or  implied, 
that  the  deed  shall  be  void  if  payment  be  made  at  the  day,  is  in 
equity  regarded  as  substantially  performed  by  payment,  and  there- 
upon reconveyance  may  be  enforced.* 

Neither  can  the  right  of  redemption  be  restricted  to  the  mort- 
gagee personally,  as  such  a  restriction  is  inconsistent  with  the  nature 
of  a  mortgage  and  void.^ 

A  deed  absolute  in  form,  with  an  agreement  under  seal  made  by 
the  grantee  at  the  same  time,  promising  to  reconvey  within  a  speci- 
fied time  upon  repayment  of  the  sum  paid  for  the  deed,  with  in- 

• 

^  Patterson  v.  Donner,  48  Cal.  369.  Kevada :    Bingham  o.  Thompson,  4  Ner. 

3  Jackson  v.  Lynch,  129  III.  72,  22  N.  E.  224.    Kew  Hampsliire :  Somersworth  Sav- 

Rep.  246.  4ng8  Bank  v.  Roberts,  38  N.  H.  22.    Haw 

'  Bnjlej  V,  Bailej,  5  Gray,  505.  Jersey :  Sweet  v,  Parker,  22  N.  J.  £q.  453 ; 

^  Arkansas :  Anthonj  v.  Anthony,  23  Judge  v.  Reese,  24  N.  J.  Eq.  387 ;  Dc  Camp 
Ark.  479;  Sherrer  v,  Harris  (Ark.),  13  S.  v.  Crane,  19  N.  J.  Eq.  166;  Vanderbaise  r. 
W.  Rep.  730.  Florida :  Endel  v.  Walls,  16  Hngnes,  13  N.  J.  Eq.  244, 410.  Hew  York : 
Fla.  786;  Lindsay  v.  Matthews,  17  Fla.  Simon  v.  Schmidt,  41  Hon,  318;  Miller  v, 
575.  Georgia:  Clark  v.  Lyon,  46  Ga.  202.  McGnckin,  15  Abb.  N.  C.  204.  Ohio:  Cot- 
Illinois:  Hunter  v.  Hatch,  45  111.  178;  terell  v.  Long,  20  Ohio,  464;  Miami  £x- 
Ewart  t;.  Walling,  42  111.  453;  Reigard  v.  porting  Co.  u.  Bank  of  U.  S.,  Wright,  249. 
McNeil,  38  111.  400;  Tillson  v,  Monlton,  23  Pennsylvania:  Sweetser's  App.  71  Pa.  St. 
III.  648;  Clark  v.  Finlon,  90  111.  245.  In-  264;  Danseii-en's  App.  73  Pa.  St.  65;  Har- 
diana:  Church  r.  Cole,  36  Ind.  34.  Iowa:  per's  App.  64  Pa.  St.  315;  Odenbangh  r. 
Wilson  V.  Patrick,  34  Iowa,  362 ;  Holliday  Bradford,  67  Pa.  St.  96 ;  Halo  v.  Schick,  57 
V.  Arthur,  25  Iowa,  19 ;  Richardson  v.  Bar-  Pa.  St.  319.  Bhode  Island:  Nichols  v.  Rey- 
rick,  16  Iowa,  407 ;  Scott  v.  Mewhirter,  49  nolds,  1  R.  I.  30,  86  Am.  Dec.  238.  Ten- 
Iowa,  487 ;  Brush  v.  Peterson,  54  Iowa,  243,  nessee :  Bennett  v.  Union  Bank,  5  Humph. 
6  N.  W.  Re(^  287.  Kansas :  Moore  v.  Wade,  612;  McGan  v.  Marshall,  7  Humph.  121; 
8  Eans.  380.  Maine :  Howe  v.  Russell,  36  Webb  v.  Patterson,  7  Humph.  431 ;  His- 
Me.  115.  Maryland:  Baugher  v.  Merry-  son  v.  Partee,  11  Humph.  587.  Vermont: 
man,  32  Md.  185.  Xassaehnsetts :  Mcln-  Wright  v.  Bates,  13  Vt.  341 ;  Mott  v.  Har- 
tier  V.  Shaw,  6  Allen,  83;  Parks  v.  Hall,  rington,  12  Vt.  199.  Wisoanain:  Yates  r. 
2  Pick.  206,  2U  ;  Steel  v.  Steel,  4  Allen,  Yates,  21  Wis.  473;  Rogan  v.  Walker,  1 
417.    Minnesota:  Phoenix  v.  Gardner,   13  Wis.  527. 

Minn.  430.    Mississippi:  Vasser  v.  Vasser,       ^  Johnston  t^.  Gray,  16  S.  &  R.  361,  16 

23  Miss.  378.    Missooxi :  Davis  v.  Clay,  2  Am.  Dec.  577.     And    see  McClorkan  v. 

Mo.  161 ;  Wilson  v.  Drumrite,  21  Mo.  325.  Thompson,  69  Pa.  St.  305. 
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terest,  constitatefi  a  mortgage,  although  it  is  stipulated  that,  if  the 
grantor  fails  to  repay  the  sum  within  the  time  specified,  the  agree- 
ment shall  be  void  and  the  deed  absolute,  ^'  with  no  right  of  re- 
demption/' This  latter  provision  is,  in  fact,  quite  decisive  of  the 
understanding  of  the  parties  that  the  transaction  was  a  conveyance 
of  the  estate,  defeasible  upon  the  payment  of  money .^ 

The  right  to  redeem  aivl  the  right  to  foreclose  are  reciprocal. 
The  mortgagee  may  demand  payment,  and  may  foreclose  the  mort- 
gage whenever  the  mortgagor  has  the  right  to  redeem.^ 

251.  The  mortgagor  Ib  not  allowed  to  renounce  beforehand 
hiB  privilege  of  redemption.  Generally,  every  one  may  renounce 
any  privilege  or  surrender  any  right  he  has ;  but  an  exception  is 
made  in  favor  of  debtors  who  have  mortgaged  their  property,  for 
the  reason  that  their  necessities  often  drive  them  to  make  ruinous 
concessions  in  order  to  raise  money.  When  one  borrows  money 
upon  the  security  of  his  property,  he  is  not  allowed  by  any  form  of 
words  to  preclude  himself  from  redeeming.^  A  stipulation,  that 
unless  the  debt  is  paid  within  a  certain  time  the  deed  shall  be  abso- 
lute, will  not  be  given  that  effect,  because  the  very  terms  of  the 
agreement  show  that  the  instrument  is  a  mortgage,  and  such  agree- 
ment of  the  parties  in  the  mortgage  itself  or  otherwise,  made  at 
the  time,  is  without  effect.^  He  cannot  agree  that  upon  default 
his  mortgage  shall  become  an  absolute  conveyance.  A  subsequent 
agreement,  that  what  was  originally  a  mortgage  shall  be  regarded 
as  an  absolute  conveyance,  is  open  to  the  same  objection,  and  will 
not  be  sustained  unless  fairly  made,  and  no  undue  advantage  is 
taken  by  the  creditor.^  The  burden  is  therefore  upon  the  creditor 
to  show  that  the  right  of  redemption  was  given  up  deliberately  and 
for  an  adequate  consideration.^  Generally,  when  the  consideration 
of  the  conveyance  was  an  existing  debt,  a  provision  that,  if  the 
amount  required  for  a  repurchase  be  not  paid  at  the  time  specified, 
the  agreement  for  repurchase  shall  be  null  and  void,  or  that  there 

^  Mnrphy  r.  Galley,  1  Allen,  107,  and  534,  23  Am.  Dec.  722 ;  Tarpie  v.  Lowe, 

cases  dtfld.  114  Ind.  37,  15  N.  W.  Hep.  834;  Simon  v. 

^  Taylor  v.  McClain,  60  Cal.  651.  Schmidt,  41  Han,  318. 

■  i  lOtf ;  Peagh  v.  Daris,  96  U.  S.  332 ;  «  Macauley  v.  Smith,  132  N.  Y.  524,  30 

Clark  V.  Henry,  3  Cow.  324 ;  Bankin  v,  N.  £.  Rep.  997. 

Mortimere,  7  WatU,372;  Cherryt;.  Bowen,  *  Henry   v.    Daria,   7    Johna.    Ch.  40; 

4  Sneed,  415;  Pierce  v.  Robinson,  13  Cal.  Wright  v.  Bates,   13   Vt.  341  ;    Mills   v. 

il6,  125;  Robinson  v.  Farrelly,   16  Ala.  Mills,  26  Conn.  213. 

472;  Fields  v.  Helms,  82  Ala.  449,  3  So.  ®  Villa   v.    Rodriguez,    12    Wall.    323; 

Rep.  106;  Nelson  v,  Kelly,  91  Ala.  569,  8  Locke  v.  Palmer,  26  Ala.  312;  Brown  v. 

So.  Rep.  690 ;  McMillan  v.  Jewett,  85  Ala.  Gaffney,  28  111.  149 ;  Baugher  v.  Merry- 

476, 5  So.  Rep.  145 ;  Clark  v.  Condit,  18  N.  man,  32  Md.  185  ;  Shaw  v.  Walbridge,  33 

J.  Eq.  358 ;  Youle  v.  Richards,  1  N.  J.  Kq.  Ohio  St.  I ;  Bearss  v.  Ford,  108  111.  16. 
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shall  be  no  redemption  afterwards,  is  looked  upon  as  a  device  to 
deprive  the  debtor  of  his  right  of  redemption,  and  is  therefore 
disregarded.^ 

262.  Canoellation  of  defeasance.  —  A  deed  of  defeasance, 
made  at  the  same  time  with  an  absolute  deed,  may  afterwards, 
upon  sufficient  consideration,  be  cancelled,  so  as  to  give  an  abso- 
lute title  to  the  mortgagee,  if  no  rights  of  third  parties  have  in- 
tervened ;  but  no  agreement  can  be  made  at  the  time  of  creating 
the  mortgage  that  will  entitle  the  mortgagee,  at  his  election,  to 
hold  the  estate  free  from  condition,  and  not  subject  to  redemp- 
tion.^ Thus,  if  it  be  agreed  that  the  grantee,  whenever  he  shall 
be  compelled  to  pay  certain  liabilities,  against  which  the  deed  was 
given  as  security,  may  then  take  immediate  possession  of  the  es- 
tates, according  to  certain  estimated  values,  to  such  an  extent  as 
shall  be  equal  to  the  debt  or  liability  so  paid  by  him,  this  stipula- 
tion does  not  change  the  nature  of  the  transaction,  which  must  still 
be  treated  as  a  mortgage.^ 

If  the  bond  of  defeasance,  which  was  given  at  the  time  of  taking 
the  deed,  be  surrendered  and  destroyed  at  the  expiration  of  the 
time  limited,  and  a  new  bond  be  given  upon  a  consideration  partly 
new,  by  which  the  grantee  agrees  to  reconvey  the  premises  upon 
payment,  within  an  additional  time,  of  a  larger  sum,  the  grantor 
thereby  surrenders  his  title  as  mortgagor,  and  the  grantee  becomes 
the  owner  in  fee  of  the  land.^  If  the  original  bond  be  given  up, 
and  a  new  bond  to  a  third  person  be  executed  in  place  of  it,  the 
transaction  loses  its  character  of .  a  mortgage. 

When  once  the  defeasance  has  been  delivered  up  for  a  valid  con- 
sideration to  be  cancelled,  and  the  original  transaction  is  thus  con- 
firmed as  a  sale,  and  is  treated  as  such  by  the  grantor,  it  cannot 
afterwards  be  treated  as  a  mortgage  and  foreclosed.^ 

But  in  States  where  a  mortgage,  whatever  its  form  may  be, 
creates  merely  a  lien  in  the  mortgagee  while  the  legal  title  remains 
in  the  mortgagor,  the  surrender  or  cancellation  of  the  defeasance  is 
insufficient  to  restore  the  title  to  the  mortgagee.^  If  the  contract 
for  reconveyance  be  surrendered  upon  the  express  agreement  of  the 
grantee  to  reconvey  upon  the  grantor's  paying  a  certain  sum  then 

^  Ed08    v.  Sutherland,  11    Mich.    538;  Allen,  46 ;  Maxfield  v.  Patchen,  29  HI.  39, 

Batty  V.  Snook,  5  Mich.  231.  42;  Carpenter  v.  Carpenter,  70  111.  457; 

>  Trull  V.  Skinner,  17  Pick.  213;  Harri-  Rice  v.  Rice,  4  Pick.  349,  350,  note, 

son  V.  Phillips  Academy,  12  Mass.  456.  ^  Shnbert  v.  Stanley,  52  Ind.  46. 

*  Waters  v.  Randall,  6  Met  479.  >  Brinkman  v.  Jones,  44  Wis.  498. 

*  Falls  V,  Conwaj  Mnt.  Fire  Ins.  Co.  7 
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foand  to  be  due,  the  surrender  will  not  prevent  the  mortgagor's 
redeeming  upon  the  terms  agreed  upon.^ 

263.  Beoording  of  separate  defeeksance.  —  In  several  States 
it  is  provided  by  statute  that  a  bond  of  defeasance  shall  not  defeat 
an  absolute  estate  against  any  one  other  than  the  maker,  his  heirs, 
devisees,  or  persons  having  actual  notice  thereof,  unless  it  be  re- 
corded.^ If  the  bond  be  not  recorded,  a  person  having  no  know- 
ledge of  it  may,  of  course,  purchase  the  property,  or  attach  it  as 
belonging  absolutely  to  the  grantee ;  but  if  he  has  actual  notice  of 
the  bond  as  constituting  a  part  of  the  transaction  of  the  convey- 
ance, any  right  he  acquires  in  the  property  is  subject  to  the  mort- 
gage created  by  the.bond.^  If  the  defeasance  recorded  be  an  in- 
strument not  entitled  to  be  recorded,  as,  for  instance,  when  it  has 
not  been  acknowledged,  the  record  of  it  is  not  constructive  notice, 
and  a  purchaser  from  the  grantee  without  notice  of  the  defeasance 
will  acquire  a  good  title  notwithstanding  such  recorded  defeasance.^ 
The  recording  of  the  defeasance  is  not  necessary  in  order  to  give  it 
full  effect  as  between  the  parties  themselves,^  but  only  as  against 
other  persons ;  and  as  against  them  it  is  not  necessary  when  the 
conveyance  on  its  face  does  not  purport  to  be  absolute.^  Under 
such  statutes  it  is  held  that  a  separate  defeasance  not  recorded  can- 
not be  introduced  in  evidence  to  show  that  an  absolute  conveyance 
is  a  mortgage,  for  the  court  cannot  assume  or  know  that  it  ever 
would  be  recorded  ;  but  it  will  have  that  effect  if  recorded  at  any 
time  before  it  is  introduced  in  evidence.^  Notice  of  the  existence 
of  a  bond  of  defeasance  is  not  to  be  inferred  from  the  fact  alone 
that  the  grantor  continues  in  possession  after  the  deed  given  by 
him  has  been  recorded.^  To  constitute  notice  of  a  legal  mortgage 
as  distinguished  from  one  that  is  equitable  merely,  a  purchaser 
must  have  reason  to  believe  that  the  conveyance  and  bond  were 
executed  and  delivered  so  as  to  form  one  transaction.^ 

There  is  a  difference  of  opinion  as  to  the  meaning  of  the  words 

^  Clark  V.  Finlon,  90  SI.  245.  ^  Cogan  v.  Cook,  22  Minn.  137. 

s  §618.  ^  Bajley  v.  Bailej,  5  Gray,  505,  510; 

s  §  618;  Newball  v.  Pierce,  5  Pick.  450;  Short  v,  Caldwell,  155  Mass.  57,  28  N.  E. 

NewhaU  V.  Burt,  7  Pick.  157 ;  Tufts  v.  Tap-  Bep.  1124;  Brjan  v.  Insurance  Co.  145 

ley,  129  Mass.  380;  Pnrrington  v.  Pierce,  Mass.  389,  14  N.  E.  Hep.  454;  Jackson  v. 

38  Me.  447;  Friedley  v.  Hamilton,  17  S.  &  Ford,  40  Me.  381. 

B.  70,  17  Am.  Dec.  638;  Manufacturers',  «  Bnssell  r.  Waite,  Walk.  Ch.  31. 

&C.  Bank  v.  Bank  of  Pa.  7  W.  &  S.  335,  42  7  Tomlinson  v.  Monmouth  Mut.  F.  Ins. 

Am.  I>ec.  240 ;  Corpman  v.  Baccaatow,  84  Co.  47  Me.  232 ;  Smith  v.  Monmouth  Mut. 

Pa.  St.  363;  Catlin  v.  Bennatt,  47  Tex.  F.  Ins.  Co.  50  Me.  96. 

165 ;  Bntman  v.  James,  34  Minn.  547,  27  ^  Newhall  v.  Pierce,  5  Pick.  450. 

N.  W.  Bep.  66.  *  Newhall  v.  Burt,  7  Pick.  157. 
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^^  actual  notice  ^  in  these  statutes.  On  the  one  hand,  a  strict  con- 
struction is  given  them,  making  actual  knowledge  of  the  defea- 
sance necessary  to  charge  third  persons  with  actual  notice.  Thus, 
for  instance,  actual  notice  is  not  to  be  implied  from  knowledge  that 
the  grantor  has  remained  in  open  and  visible  possession  after  his 
conveyance  of  the  land  by  absolute  deed.^  But  on  the  other  hand 
it  is  held  that  knowledge  of  such  possession  on  the  part  of  a  subse- 
quent purchaser  is  evidence  to  be  considered  upon  the  question  of 
actual  notice  of  the  grantor's  rights.  *^  Actual  notice "  is  distin- 
guished from  mere  ^^  notice  "  by  holding  that  no  constructive  know- 
ledge can  be  imputed  to  the  purchaser  as  a  ground  of  notice ;  for 
example,  actual,  open,  and  visible  occupation)  whether  known  to 
the  purchaser  or  not,  would  not  impute  actual  notice  to  the  pur- 
chaser of  the  rights  of  the  occupant,  but  would  be  evidence  of  such 
notice  if  the  occupation  were  known  to  the  purchaser.  The  rule 
is  stated  to  be,  that  notice  must  be  held  to  be  actual  when  the  sub- 
sequent purchaser  has  actual  knowledge  of  such  facts  as  would  put 
a  prudent  man  upon  inquiry,  which,  if  prosecuted  with  ordinary  dil- 
igence, would  lead  to  actual  notice  of  the  right  or  title  in  conflict 
with  that  which  he  is  about  to  purchase.^ 

These  provisions  do  not  require  that  every  conveyance  of  land 
accompanied  by  a  conditional  agreement  shall  be  recorded  as  a 
mortgage,  but  only  when  the  agreement  is  analogous  to  that  of  the 
usual  condition  in  a  mortgage,  as,  for  instance,  an  agreement  pro- 
viding that  if  certain  acts  are  performed,  the  deed  shall  not  operate, 
but  shall  become  void.^ 

264.  Whether  the  record  furnishes  notice  of  the  nature  of 
the  transaotion  depends  upon  attendant  circumstances.  Although 
the  instruments  may  in  fact  constitute  a  mortgage  as  between  the 
parties,  yet,  if  they  do  not  of  themselves  show  that  they  are  parts 
of  one  transaction,  but  were  executed  on  different  days,  and  each 
is  complete  in  itself  and  independent  of  the  other,  the  record  of 
them  is  not  notice  to  a  subsequent  purchaser  that  they  constitute  a 
mortgage.  He  is  bound  only  by  what  appears  of  record,  and  he 
has  a  right  to  assume,  from  the  record  in  such  case,  that  there  was 
an  absolute  sale  merely,  with  a  subsequent  agreement  for  repur- 
chase.^   It  is  usual,  however,  to  make  such  reference  in  the  bond  to 

^  §  543 ;  Story's  Eq.  Jur.  §  399 ;  Lamb  v.  ser,  5  Oitg.  313,  20  Am.  Rep.  737 ;  Wilson 
Pierce,  113  Mass.  72;  White  v.  Foster,  102  v.  Miller,  16  Iowa,  111 ;  Maapin  v.  Em- 
Mass.  375 ;  Crassen  v,  Swoveland,  22  Ind.  mons,  47  Mo.  304 ;  Porter  v.  Sevey,  43  Me. 
427,  434.  519.    See  §  839. 

2  Brinkman  t;.  Jones,  44  Wig.  498.  519,  »  Macaulay  v.  Porter,  71  N.  Y.  173. 

per  Taylor,  J.    And  see  Musgrove  v.  Bon-  *  Weide  u.  Gehl,  21  Minn.  449 ;  Waters 
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the  debt  secnred,  or  to  the  deed  or  conveyance,  that  it  is  apparent 
from  the  constraction  of  these  instruments  alone  that  the  transac- 
tion was  a  mortgage,  and  a  purchaser  is  then  bound  accordingly.^ 
In  1736  land  was  conveyed  by  an  absolute  deed,  and  the  grantee, 
in  1742,  conveyed  the  land  by  a  deed  in  which  it  was  recited  that 
his  grantee  had  purchased  the  first  grantor's  right  of  redemption. 
This  recital,  however,  was  held  to  be  no  grodnd  for  presuming  that 
the  first  deed  was  a  mortgage.^ 

256.  Notipe  by  possession.^  —  When  the  mortgage  is  effected 
by  an  absolute  deed  accompanied  by  a  separate  defeasance,  posses- 
sion and  actual  occupation  by  the  mortgagor  is  sufficient  to  put  a 
purchaser  from  the  grantee  upon  inquiry,  and  to  charge  him  with 
notice  of  the  mortgagor's  rights.^  Such  possession  is  notice  to  all 
the  world  of  any  claim  which  he  who  is  in  possession  has  upon  the 
land.  It  is  not  to  be  supposed  that  any  man  who  wishes  in  good 
faith  to  purchase  the  land  will  do  so  without  knowing  what  are  the 
claims  of  a  person  who  is  in  open  possession.  He  is  chargeable, 
therefore,  with  knowledge  of  such  claims.^  But  possession  by  a 
person  other  than  the  vendor  is  not  sufficient  to  charge  the  pur- 
chaser with  notice,  if  the  vendor  delivers  possession  to  him  on 
demand.^ 

A  conveyance  of  the  premises  by  the  mortgagee  to  a  third  per- 
son amounts  to  an  assignment  of  the  mortgage  only  if  the  grantee 
has  notice  in  any  way  of  the  defeasance.^ 

PART   II. 

WHEN  THET  CONSTITUTE  A   SALE   OR   CONDITIONAL  SALE. 

266.  The  advantage  of  oonsidering  the  transaction  a  mort- 
gage is  not  all  on  the  side  of  the  grantor ;  and  as  between  a  mort- 
gage and  a  conditional  sale,  the  latter  may  be  the  more  for  his 
benefit.  In  this  way  he  avoids  the  continuance,  or  the  incurring, 
of  a  debt.  If  at  the  close  of  the  time  limited  for  reconveyance  he 
is  not  in  condition  to  perform  the  contract,  or  does  not  desire  to, 
there  is  no  obligation  resting  upon  him  to  do  so.  It  is  his  option  to 
repurchase  or  not.     But  if  the  transaction  be  a  mortgage  in  the 

V.  Crabtree,  105  N.  C.  894, 11  S.  E.  Rep.  *  Pritchard   v.  Brown,  4  N.  H.  397,  17 

240.  Am.  Dec.  431 ;  New  v.  Wheaton,  24  Minn. 

1  HiU  V.  Edwards,  11  Minn.  22.  406;  Brown  v,  GafPney,  28  111.  149. 

s  King  V.  Little,  1  Cash.  436.  ^  Pancake  v.  Cauffman,  114  Pa.  St.  113, 

*  See  §§  6S5-600.  7  Ail.  Rep.  67. 

*  Danbenspeck  v.  Piatt,  22  Cai.  330 ;  ^  Halsey  v.  Martin,  22  Cal.  645  ;  Berdell 
Brighton  V.  Dojle  (Vl.),  25  Atl.  Rep.  694.  v.  Berdell,  20  N.  Y.  Week.  Dig.  81. 
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beginning,  it  is  always  a  mortgage.  The  grantor  is  not  allowed  to 
speculate  upon  the  chances  attending  the  transaction,  and,  npon 
finding  that  the  property  is  not  worth  the  amount  of  the  debt,  to 
call  a  mortgage  a  conditional  sale ;  or,  on  the  other  hand,  when  he 
finds  that  the  property  has  increased  in  value,  and  that  there  would 
be  an  advantage  in  redeeming,  to  call  what  was  actually  a  condi- 
tional sale  a  mortgage.  The  character  of  the  transaction  is  fixed 
at  its  inception. 

267.  Gases  involvinfir  the  distinction  between  morteraereB  and 
oonditioncd  scJes  are  usually  brought  before  courts  of  equity  for 
adjudication.  At  law,  as  has  already  been  noticed,  an  agreement 
for  a  reconveyance,  to  constitute  a  defeasance  and  make  the  trans- 
action a  mortgage,  must  be  executed  at  the  same  time  with  the  con- 
veyance, and  as  a  part  of  the  same  transaction,  and  must  be  under 
seal ;  while  in  equity  any  evidence,  whether  it  be  in  writing  or 
merely  parol,  which  clearly  shows  that  the  conveyance  was  in  fact 
intended  only  as  a  security,  will  make  the  transaction  a  mortgage ; 
arid  if  there  be  a  written  agreement  for  reconveyance,  it  matters 
not  how  informal  it  may  be,  or  when  it  was  executed.^  It  follows, 
therefore,  that  a  court  of  equity  will  often  pronounce  that  to  be  an 
equitable  mortgage  which  at  law  would  be  considered  a  conditional 
sale.  A  court  of  equity  is  not  concluded  by  the  form  of  the  trans- 
action, whether  this  seems  to  indicate  a  mortgage  or  a  conditional 
sale,  but  will  have  regard  to  the  actual  f acts.^  ''  A  court  of  law," 
says  Judge  Story,^  ''  may  •be  compelled,  in  many  cases,  to  say  that 
there  is  no  mortgage,  when  a  court  of  equity  would  not  hesitate  a 
moment  in  pronouncing  that  there  is  an  equitable  mortgage." 

258.  Intention  the  criterion.  —  Whether  a  conveyance  be  a 
mortgage  or  a  conditional  sale  must  be  determined  by  a  considera- 
tion of  the  peculiar  circumstances  of  each  case.^  *^  A  glance  at  the 
numerous  adjudications  in  controversies  of  this  kind  will  sufiSce  to 
show  that  each  case  must  be  decided  in  view  of  the  peculiar  circum- 
stances which  belong  to  it  and  mark  its  character,  and  that  the 
only  safe  criterion  is  the  intention  of  the  parties,  to  be  ascertained 

1  Flagg  V.  Mann,  2  Snmn.  486;  Dongh-  liams,  30  lod.  495;  Stephens  o.  Allen,  11 
erty  v.  McColgan,  6  Gill  &  J.  275 ;  Pearson  Oreg.  188, 3  Pac.  Rep.  168 ;  Graj  v,  Shelbj 
V.  Seaj,  38  Ala.  643.  (Tex.),  18  S.  W.  Rep.  809;  Stampers  p. 

2  McNamara  r.  Calver,  22  Eans.  661.  Johnson,  3  Tex.  1;  Gibbs  v.  Pennj,  43 
8  In  Flagg  v. Idann,  2  Snmn.  486.  Tex.  560;  Loring  v.  Milliken,  59  Tex. 
*  See  §  325;  Horbach  v.  Hill,  112  17.  S.    423;  Trimble  v.  McCormick  (K/.),  15  S. 

144,5  S.  Ct.  Rep.  81;  Haghes  v.  Sheaff,  19  W.  Rep.  358;   Gassert  i;.  Bogk,  7  Mont 
Iowa,  335;  Edrington  v.  Harper,  3  J.  J.  585, 19  Pac.  Rep.  281;  Pendergrass  p.  Bur- 
Marsh.  353,  354,  20  Am.  Dec.  145;  Davis  ris  (CaL),  19  Pac  Rep.  187. 
t*.  Stonestreet,  4  Ind.  101 ;  Heath  v,  Wil- 
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by  considering  their  situation  and  the  surrounding  facts,  as  well  as 
the  written  memorials  of  the  transaction."  ^  The  intention  of  the 
parties  is  the  only  true  and  infallible  test,  and  this  intention  is  to 
be  gathered  from  the  circumstances  attending  the  transaction  and 
the  conduct  of  the  parties,  as  well  as  from  the  face  of  the  written 
contract.^ 

While  in  all  doubtful  cases  the  courts  will  construe  the  contract 
to  be  a  mortgage  rather  than  a  conditional  sale,^  yet,  when  a  condi- 
tional sale  is  clearly  established,  it  will  be  enforced.^  If  the  rela- 
tion of  debtor  and  creditor  in  any  given  case  existed  in  the  be- 
ginning, and  the  debt  still  subsists  as  to  the  consideration  of  the 
conveyance,  the  transaction  will  be  treated  as  a  mortgage.^  If, 
however,  the  debt  was  extinguished  by  a  fair  agreement,  and  the 
grantor  has  the  privilege  merely  of  refunding  if  he  pleases,  by  a 
given  time,  and  thereby  entitle  himself  to  a  reconveyance,  the 
transaction  is  a  conditional  sale,  and  the  equity  of  redemption  does 
not  continue.^  The  grantor  who  neglects  to  perform  the  condition 
on  which  the  privilege  of  repurchasing  depends  will  not  be  re- 
lieved."^ 

269.  This  matter  was  careftilly  oonsidered  by  the  Supreme 
Court  of  the  United  States  in  Conway  v.  Alexander.^   Land  had 

1  Cornell  i?.  Hall,  22  Mich.  877,  383,  per  ».  Hitchcock,  47  Barb.  220 ;  Woodworlh  v. 

Grares,  J.  Morris,  56  Barb.  97 ;  Whitney  v,  Townsend, 

s  Smith  V.  Ciosbjr,  47  Wis.  160,  2  N.  W.  2  Lans.  249. 
Rep.  104;  Henlej  v.  Hotaling,  41  Cal.  22;        ^  7  Cranch,  218.     "In  this  case/*  said 

Hughes  V.  Sheaff,  19  Iowa,  335;  Bumside  Chief  Justice  Marshall,  "the  form* of  the 

V.  Terrj,  46  Ga.  621.  deed  is  sot  in  itself  conclusive  either  way. 

*  §  279;  King  o.  Newman,  2  Mnnf.  40;  The  want  of  a  covenant  to  repay  the  money 
Robertson  v.  Campbell,  2  Call,  421 ;  Sears  is  not  complete  evidence  that  a  conditional 
V.  Dixon,  33  Cal.  326 ;  Skinner  i;.  Miller,  5  sale  was  intended,  but  is  a  circumstance  of 
Litt.  84,  86 ;  Poindexter  v.  McCannon,  1  no  inconsiderable  importance.  If  the  ven- 
Dey.  £q.  377,  18  Am.  Dec.  591;  Conway  dee  must  be  restrained  to  his  principal  and 
9.  Alexander,  7  Cranch,  218;  Cosby  o.  intereit,  that  principal  and  interest  ought 
Buchanan,  81  Ala.  574,  1  So.  Rep.  898;  to  be  secure.  It  is,  therefore,  a  necessary 
Mitchell  V.  Wellman,  80  Ala.  16;  Walker  ingredient  in  a  mortgage,  that  the  mort* 
V.  McDonald,  49  Tex.  458,  463 ;  Gray  v.  gagee  should  have  a  remedy  against  the 
Shelby  (Tex.),  18  S.  W.  Rep.  809.  person  of  the  debtor.    If  this  remedy  really 

^  Daris  v.  Thomas,  1  Russ.  &  M.  506 ;  exists,  its  not  being  reserved  in  terms  will 
Goodman  v.  Grieraon,  2  Ball  &  B.  274, 278 ;  not  affect  the  case.  But  it  must  exist  in 
Pennington  v.  Hanby,  4Munf.  140;  Blood-  order  to  justify  a  construction  which  over- 
good  V.  Zeily,  2  Caines  Cas.  124.  rules  the  express  words  of  the  instrument. 

*  Yoss  V.  EUer,  109  Ind.  260,  10  N.  E.  Its  existence  in  this  case  is  certainly  not 
Rep.  74.  to  be  collected  from  the  deed.     There  is  no 

^  Robinson  v,  Cropsey,  2  Edw.  138,  6  acknowledgment  of  a  preexisting  debt,  nor 

Paige,  480;  Holmes  v.  Grant,  8  Paige,  243 ;  any  covenant  for  repayment.    An  action  at 

Brown  v.  Dewey,  2  Barb.  28, 1  Sandf.  Ch.  law  for  the  recovery  of  the  money  certainly 

56.  could  not  have  been  sustained ;  and  if,  to  a 

''  Hughes  V.  Sbeaff,  19  Iowa,  335 ;  Saxton  bill  in  chancery  praying  a  sale  of  the  prem- 
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been  conveyed  to  a  third  person  in  trust,  to  reoonvey  to  the  grantor 
if  he  should  repay  the  purchase-money  before  a  day  named,  and,  if 
not,  then  to  convey  to  his  creditor.  The  grantor  brought  a  bill  to 
redeem,  whereupon  the  court  held  that,  in  the  absence  of  a  bond, 
note,  or  other  evidence  of  indebtedness,  the  transaction  must  be 
regarded  as  a  conditional  sale ;  and,  as  the  complainant  had  not 
tendered  the  money  at  the  time  provided,  that  the  bill  should  be 
dismissed.  Chief  Justice  Marshall,  delivering  the  opinion  of  the 
court,  said :  ^^  To  deny  the  power  of  two  individuals,  capable  of 
acting  for  themselves,  to  make  a  contract  for  the  purchase  and  sale 
of  lands  defeasible  by  the  payment  of  money  at  a  future  day,  or, 
in  other  words,  to  make  a  sale  with  a  reservation  to  the  vendor  of 
a  right  to  repurchase  the  same  land  at  a  fixed  price  and  at  a  speci- 
fied time,  would  be  to  transfer  to  the  courts  of  chancery,  in  a  consid- 
erable degree,  the  guardianship  of  adults  as  well  as  infants.  Such 
contracts  are  certainly  not  prohibited  either  by  the  letter  or  the 
policy  of  the  law.  But  the  policy  of  the  law  does  prohibit  the 
conversion  of  a  real  mortgage  into  a  sale ;  and  as  lenders  of  money 
are  less  under  the  pressure  of  circumstances  which  control  the  per- 
fect and  free  exercise  of  the  judgment  than  borrowers,  the  effort  is 
frequently  made  by  persons  of  this  description  to  avail  themselves 
of  the  advantage  of  this  superiority,  in  order  to  obtain  inequitable 
advantages.  For  this  reason  the  leaning  of  courts  has  been  against 
them,  and  doubtful  cases  have  generally  been  decided  to  be  mort- 
gages. But  as  a  conditional  sale,  if  really  intended,  is  valid,  the 
inquiry  in  every  case  must  be,  whether  the  contract  in  the  specific 
case  is  a  security  for  the  repayment  of  money  or  an  actual  sale.^' 

260.  In  order  to  oonvert  what  appears  to  be  a  oonditional 
sale  into  a  mortgage,  the  evidence  should  be  so  clear  as  to 
leave  no  doubt  that  the  real  intention  of  the  parties  was  to  execute 
a  mortgage.  It  may  well  be  that  a  person  buys  lands  in  satisfac- 
tion of  a  precedent  debt,  or  for  a  consideration  then  paid,  and  at  the 
same  time  contracts  to  reconvey  the  lands  upon  the  payment  of  a 
certain  sum,  and  there  is  no  intention  on  the  part  of  either  party 
that  the  transaction  should  be,  in  effect,  a  mortgage.  The  covenant 
or  agreement  to  reconvey  is  not  necessarily  either  at  law  or  in  equity 
a  defeasance.  It  is  one  fact  which  may,  in  connection  with  other 
facts,  go  to  show  that  the  parties  really  intended  the  deed  to  operate 
as  a  mortgage ;  but  standing  alone  it  does  not  produce  that  result. 

isea,  and  a  decree  for  so  mach  money  as  mortgage,  clear  proof  to  the  contrar/  mast 
might  remain  due,  Bobert  Alexander  had  have  been  produced  to  justify  a  decree 
answered  that  this  was  a  sale  and  not  a    against  him/' 
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Something  more  is  necessary ;  and  an  indispensable  thing  is  a  debt 
by  the  grantor  to  the  grantee  for  which  the  conveyance  is  secnrity.^ 
261.  A  contraot  of  repnrohase  may  upon  its  face  show  that 
the  parties  reeJly  intended  an  absolute  sale,  with  the  privilege  to 
the  vendor  of  repurchasing  on  the  terms  named.  It  will  be  so  in- 
terpreted when"  the  provisions  of  the  contract  are  inconsistent  with 
the  idea  that  a  mortgage  to  secure  an  indebtedness  was  intended.^ 
The  agreement  upon  its  face  may  be  either  an  agreement  to  recon- 
vey  merely,  or  may  amount  with  the  deed  to  a  mortgage,*  in  which 
case  a  resort  to  evidence  oatside  of  these  instraments  may  be  neces- 
sary to  determine  the  character  of  the  transaction.^  An  express 
provision  that  the  contract  for  reconveyance  should  be  regarded  only 
as  a  contract  to  reconvey,  and  not  as  an  acknowledgment  that  the 
deed  was  intended  as  a  mortgage,  should  be  given  effect  to  if  con- 
sistent with  the  whole  transaction,  a^  declaring  the  intention  of  the 
parties  that  it  should  not  create  a  mortgage.^  If  an  instrument  de- 
clares that  it  is  a  conditional  deed  and  not  a  mortgage,  and  is  to  be 
absolute  upon  the  non-payment  of  a  sum  mentioned  at  a  time  speci- 
fied, it  is  to  be  construed  as  a  conditional  deed  and  not  a  mortgage.^ 
Sometimes  the  terms  of  the  agreement  for  reconveyance  may  not  be 

^  See  §  885  ;  Wallace  v.  Johnstone,  129  real  intention  of  the  parties,  declare  it  to  be 

U.  S.  5S,  9  Sup.  Ct.  Rep.  243 ;  Henlej  v.  a  mortgage."    Per  Chief  Jastice  Rhodes,  in 

Hotaling,  41  Cal.  22 ;  Hajnie  v.  Robertson,  Henley  v.  Hotaling,  41  Cal.  22. 

58  Ala.  37 ;  Kerr  r.  Hill,  27  W.  Va.  576 ;  Ed-  *  Hanford  v.  Blessing,  80  111.  188 ;  Smith 

rington  v.  Harper,  3  J.  J.  Marsh.  353,  355,  v.  Crosby,  47  Wis.  160,  2  N.  W.  Rep.  104 ; 

20Ani.Decl45;£ckertP.McBee,  27Kans.  Hays  v.  Carr,  83  Ind.  275;  Voss  v.  EUer, 

232 ;  Perdue  v.  Bell,  83  Ala.  396, 3  So.  Rep.  109  Ind.  260, 10  N.  £.  Rep.  74. 

698 ;  Base  v.  Page,  32  Minn.  111,19  N.  W.  ^  Hickox  u.  I^we,  10  Cal.  197.     In  this 

Rep.  736,  20  N.  W.  Rep.  95 ;  Rne  v.  Dole,  case  a  debtor  conveyed  to  his  creditor,  and 

107  m.  275;  Bearss  v.  Ford,  108  III.  16;  took  back  an  agreement  to  reconvey  when- 

Calhonn  v.  Lnmpkin,  60  Tex.   185;  Hor-  ever  the  grantor  shoald  repay  the  considera- 

bach  V.  Hill,  112  U.  S.  144,  5  S.  Ct.  Rep.  tion,  with  a  stipulated  sum  per  month  for 

81 ;  Bntman  v.  James,  34  Minn.  547,  27  N.  the  use  of  the  money,  with  a  provision  that, 

W.  Rep.  66;  Callahan's  Est.  13  Phila.381 ;  if  the  net  rents  per  month  should  exceed 

Hodge  V.  Weeks,  31  S.  C.  276, 9  S.  £.  Rep.  that  sum,  the  grantee  should  apply  them  to 

953;  Wolfe  v.  McMillan,  117  Ind.  587,  592,  the  payment  of  the  consideration. 

20  N.  E.  Rep.  509.  *  Rich  v.  Doane,  35  Vt.  125 ;  Bishop  v. 

"The  owner  of  the  lands  may  be  willing  Williams,  18  BI.  101 ;  Snyder  v.  Griswold, 

to  sell  at  the  price  agreed  upon,  and  the  pur-  37  III.  216;  Parish  v.  Gates,  29  Ala.  254; 

chaser  may  also  be  willing  to  give  his  ven-  McCarron    v,    Cassidy,    18  Ark.  34;  Mc- 

dor  the  right  to  repurchase  npon  specified  Namara  t;.  Culver,    22  Kans.    661,   670; 

terms ;  and  if  such  appears  to  be  the  inten-  Devore  v.  Woodruff  (N.  D.),  45  N.  W. 

tion  of  the  parties,  it  is  not  the  duty  of  the  Rep.  701. 

court  to  attribute  to  them  a  different  inten-  *  Ford  r.  Irwin,  18  Cal.  117;  Henley  i;. 

tion.    Such  a  contract  is  not  opposed  to  Hotaling,  41  Cal.  22 ;  Hays  v.  Carr,  83  Ind. 

public  policy,  nor  is  it  in  any  sense  illegal ;  275 ;  Chicago,  B.  &  Q.  R.  R.  Co.  i;.  Wat- 

and  courts  would  depart  from  the  line  of  son,  113  Bl.  195. 

their  duties  shoald  they,  in  disregard  of  the  ^  Burnside  v.  Terry,  45  Ga.  621. 
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conclusive  that  a  sale  was  intended  with  the  privilege  of  repurcbas- 
ing,  but  may  be  so  inconsistent  with  any  other  theory  that  very  little 
further  evidence  to  the  same  effect  will  lead  to  this  determination.^ 
On  the  other  hand,  an  absolute  deed  of  land,  which  contains  a  re- 
cital that  it  was  executed  to  secure  the  payment  of  a  loan  of  money, 
shows  upon  its  face  that  it  is  a  mortgage.^  A  debtor  conveyed  land 
to  his  creditor  as  security,  under  an  agreement  that  the  debtor  was 
to  remain  in  possession  for  a  certain  time,  during  which  he  plight 
pay  the  debt  and  receive  a  reconveyance.  If  he  should  sell  the  land, 
he  was  to  pay  the  debt  and  keep  the  excess,  and  if  the  creditor  should 
sell  it  he  was  to  pay  the  excess  to  the  debtor.  It  was  held  that  the 
agreement  amounted  to  a  mortgage,  and  the  creditor  could  not  main- 
tain unlawful  detainer,  after  the  expiration  of  the  stipulated  time 
within  which  the  debtor  might  pay  the  debt  and  receive  a  reconvey- 
ance.^ 

262.  A  purchaser  is  entitled  to  have  axi  actual  sale  enforced. 
When  there  is,  in  fact,  a  sale  instead  of  a  mortgage,  but  the  grantor 
subsequently  claims  the  transaction  to  be  a  mortgage,  the  grantee 
may  maintain  a  bill  in  equity  to  have  it  decreed  a  sale.^  A  pur- 
chaser is  as  much  entitled  to  have  his  rights  protected  as  is  a  mort- 
gagor. A  sale  in  connection  with  an  agreement  for  repurchase 
comes  very  near  in  form  and  substance  to  a  mortgage,  but  the  rights 
of  the  parties  are  very  different.^  While  a  mortgage  may  be  re- 
deemed at  any  time  before  the  right  is  cut  off  by  foreclosure,  there 
can  be  no  redemption  under  a  conditional  sale  after  the  day  ap- 
pointed. This  is  the  contract  of  the  parties,  and  either  one  of  them 
is  entitled  to  have  it  enforced  according  to  its  terms.^  The  option 
to  repurchase  may  be  a  personal  privilege  which  cannot  be  enforced 

1  Hanford  r.  Blesiiing,  so  111.  188.  Brown  v.  Dewej,  2  Barb.  28;  Glover  v. 

3  Montgomery  v.  Chad  wick,  7  Iowa,  114.  Pajn,  19  Wend.  518.    Iowa:   Trucks  v. 

8  Hunter  v.  Maanum,  78   Wis.  656,  48  Ltndsej,  18  Iowa,  504.    Virginia:  Moss  r. 

N.  W.  Rep.  51.  Green,  10  Leigh,  251,  34  Am.  Dec.  731; 

^  Rich  v.  Doane,  35  Vt.  125;  Manasse  Ransone  v.  Frayser,  10  Leigh,  592.    lUi- 

r.  Dinkelsplel,  68  Cal.  404, 9  Pac.  Rep.  547 ;  nois  :   Hanford  v.  Blessing,  80  111.    188; 

Eahn  v.  Weill,  42  Fed.  Rep.  704 ;  Gassert  Pitta  v.  Cable,  44  III.  103 ;  Carr  i;.  Rising,  62 

V,  Bogk,  7  Mont.  585,  600,  19  Pac  Rep.  HI.  14 ;  Dwen  v.  Blake,  44  111.  135 ;  Shays 

281.  V.  Norton,  48  111.  100.    Miehigan:  Cornell 

B  Conway  v.  Alexander,  7  Cranch,  218;  v.  Hall,  22  Mich.  377.    Cabfornia:  People 

Flagg  V.  Mann,  14  Pick.  467.  v.  Irwin,  14  Cal.  428,  18  Cal.  117;  Henley 

**  Joy  V.  Birch,  4  CI.  &  F.  57 ;  Pegg  v,  v.  Hotaling,  41  Cal.  22.    Few  Jersey :  Mer- 

Wisden,  16  Bear.  239  ;  Barrell  v,  Sabine,  ritt  v.  Brown,  19  N.  J.  £q.  287.    Vermoiit : 

1  Yem.  268;  St.  John  v.  Wareharo,  cited  Rich  v.  Doane,  35  Vt.  125.    PennsjlTasiia : 

in  Thomboroagh  v.  Baker,  3  Swanst.  628,  Haines  v.  Thomson,  70  Pa.  St.  434.    Con- 

631 ;  Ensworth  v.  Griffiths,  1  Bro.  P.  C.  neettoat :  Phipps  v.  Mnnson,  50  Conn.  267. 

149;  Perry  v.  Meddowcroft,  4  Beav.  197.  WiMoniin:  Schriber  v,  Le  Clair,  66  Wis. 

Vew  York :  Holmes  v.  Grant,  8  Paige,  243 ;  579,  599,  29  N.  W.  Rep.  570,  889. 
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WHEN  THEY  CONSTITUTE  A  CONDITIONAL  SALE.    [§  263. 

in  case  of  the  death  of  the  obligee  daring  the  continuance  of  the 
option.^ 

If  it  appears  that  a  mortgage  of  a  large  tract  of  land  was  made  to 
secure  a  loan,  and  at  the  same  time  the  mortgagor  made  a  convey- 
ance to  the  mortgagee  of  four  acres  of  land  not  included  in  the  mort- 
gage, and  that  this  conveyance  was  made  as  a  bonus  to  induce  the 
mortgagee  to  advance  the  money,  in  the  absence  of  any  undue  ad- 
vantage taken  by  the  mortgagee,  the  mortgagor  cannot  have  this 
conveyance  declared  to  be  additional  security  for  the  loan,  and  in 
effect  a  mortgage.^ 

A  mortgagor,  upon  being  notified  that  the  mortgagee  would  pro- 
ceed to  foreclose  the  mortgage  for  non-payment  of  interest,  which 
had  been  due  for  several  years,  replied  that  he  preferred  to  make  a 
deed  of  the  property  rather  than  to  have  a  sale  made  under  the  mort- 
gage; and  accordingly  he  executed  a  deed  absolute  in  form,  and 
took  back  a  contract  for  the  conveyance  of  the  land  to  him  upon  the 
payment  of  a  sum  agreed  upon  within  one  year.  His  notes  were 
surrendered,  and  he  executed  no  new  obligation  to  pay  the  mortgage 
debt.  It  was  held  that  the  transaction  was  a  conditional  sale,  and 
not  a  mortgage.^ 

263.  The  character  of  the  transaction  is  fixed  at  tiie  incep- 
tion of  it,  and  is  what  the  intention  of  the  parties  makes  it.^  The 
form  of  the  transaction  and  the  circumstances  attending  it  are  the 
means  of  finding  out  the  intention.  If  it  was  a  mortgage  in  the  be- 
ginning it  remains  so ;  ^  and  if  it  was  a  conditional  sale  at  the  start 
no  lapse  of  time  will  make  a  mortgage  of  it.  The  recording  of  the 
conveyance  as  a  mortgage,  if  it  was  intended  as  a  sale  with  a  right 
of  repurchase  at  the  option  of  the  grantor,  does  not  make  it  a  mort- 
gage. If  not  a  security  in  the  beginning,  but  an  absolute  sale  or 
a  conditional  sale,  no  subsequent  event,  short  of  a  new  agreement 
between  the  parties,  can  convert  it  into  a  mortgage.^  Where  an  in- 
strument contains  the  exact  terms  agreed  on  by  the  parties,  and 
expresses  their  intent  and  meaning,  the  fact  that  they  thought  it  a 

1  Newton  v.  Newton,  11  R.  I.  390,  23  Woodruff  (N.  D.),  45  N.  W.  Rep.  701; 

Am.  Rep.  476.  Gassert  r.  Bogk,  7  Mont.  585, 19  Fac.  Rep. 

3  BntCB  o.  Robeon  (Wash.),  31  Pac.  Rep.  281. 

760.  ^  Wasatch  Min.  Ca  v.  Jennings,  5  Utah,. 

*  Rne  r.  Dole,  107  111.  275.  243, 16  Pac.  Rep.  399,  qaoting  text. 

*  Macanley  v.  Smith,  132  N.  Y.  524,  30  ®  Kearney  v.  Macomb,  16  N.  J.  £q. 
N.  £.  Rep.  997 ;  Davis  r.  Brewster,  59  Tex.  189 ;  Clark  v.  Henrj,  2  Cow.  324 ;  Base  o. 
93;  Gray  v.  Shelby  (Tex.),  18  S.  W.  Rep.  Page,  32  Minn.  Ill,  19  N.  W.  Rep.  736,  20 
809,  811;  Kleinschmidt  r.  Kleinschmidt,  N.  W.  Rep.  95;  Reed  o.  Reed,  75  Me.  264, 
9  Mont.  477,  24  Pac  Rep.  266  ;  Devore  v,  272 ;  Finck  v,  Adams,  36  N.  J.  £q.  188. 
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mortgage,  while  it  was  in  fact  a  conditional  sale,  does  not  change  its 
character  or  effect.^ 

264.  If  intended  by  the  parties  as  a  security  for  money,  an 
Absolute  conveyance  is  in  equity  a  mortgage.  Different  instruments 
'executed  at  the  same  time,  constituting  one  transaction,  are  to  be 
tread  together,  in  order  to  ascertain  the  intent  of  the  parties.  Of 
•course  it  is  entirely  competent  for  persons  capable  of  acting  for  them- 
selves to  make  a  sale  with  a  reservation  to  the  vendor  of  a  right  to 
repurchase  the  same  land  at  a  fixed  price,  and  at  a  specified  time ; 
.and  the  inquiry  in  every  case  therefore  is,  whether  the  contract  is  a 
security  for  the  repayment  of  money,  or  an  actual  or  conditional 
sale.^ 

The  rights  of  the  parties  to  the  conveyance  must  be  reciprocal. 
If  the  transaction  be  in  the  nature  of  a  mortgage,  so  that  the 
.grantor  may  insist  upon  a  reconveyance,  the  grantee  at  the  same 
time  may  insist  upon  repayment ;  but  if  it  be  a  conditional  sale,  so 
that  the  grantor  need  not  repurchase  except  at  his  option,  the 
grantee  cannot  insist  upon  repay ment.^ 

^  Hershejr  v.  Lace  (Ark.),  19  S.  W.  Rep.  contained  in  a  separate  instrument,  or  exist 

-  963.  merely  in  parol,  let  the  consideration  for  it 

^  MiimeMta :  Holton  r.  Meighen,  15  have  been  a  preexisting  debt  or  a  present 
.Minn.  69;  Hill  v,  Edwards,  11  Minn.  22;  advance  of  money  to  the  grantor,  the  only 
Weide  v.  Gehl,  21  Minn.  449 ;  Base  v,  inquiry  necessary  to  be  made  is,  whether  the 
•Page,  82  Minn.  Ill,  19  N.  W.  Rep.  736,  20  relation  of  debtor  and  creditor  remains,  and 
N.  W.  Rep.  95.  Xaiyland :  Hicks  v.  Hicks,  a  debt  still  snbsista  between  the  parties ;  for 
5  6.  &  J.  75.  PennsylTania :  Cole  v.  Bo-  if  it  does,  then  the  conveyance  mast  be  re- 
lard,  22  Pa.  St.  431 ;  Wheeland  v.  Swartz,  1  garded  as  a  security  for  the  payment,  and 
Yeates,  579.  Few  Jonay :  White  r.  Megill  be  treated  in  all  respects  as  a  mortgage. 
(N.  J.  Eq.),  18  Atl.  Rep.  355.  Few  Mazioo  On  the  other  hand,  where  the  debt  forming 
T. :  Garland  v,  Sperling  (N.  M.),  30  Pac.  the  consideration  {or  the  conveyance  is  ex- 
Rep.  925.  Few  York :  Connor  v.  Atwood,  tinguished  at  the  time  by  the  express  agree- 
4  N.  Y.  Supp.  561 ;  Norris  v.  Schuyler,  4  ment  of  the  parties,  or  the  money  advanced 
N.  Y.  Supp.  558.  Georgia :  Spence  v.  Stead-  is  not  paid  by  way  of  loan,  so  aa  to  consti- 
man,  49  Ga.  133 ;  Clark  v.  Lyon,  46  Ga.  tute  a  debt  and  liability  to  repay  it,  but  by 
202.  Kebraaka :  Lipp  v.  Syndicate,  24  Neb.  the  terms  of  the  agreement  the  grantor  has 
692, 40  N.  W.  Rep.  129.  Vevada :  Leahigh  the  privilege  of  refunding  or  not  at  his  elec- 
t;.  White,  8  Nev.  147.  Wiaoonsiii :  Schriber  tion,  then  it  must  be  purchaae-money,  and 
V.  Le  Clair,  66  Wis.  579,  29  N.  W.  Rep.  the  transaction  will  be  a  sale  upon  condi- 
570,  889  ;  Hoile  v.  Bailey,  58  Wis.  434,  tion,  which  the  grantor  can  defeat  only  by  a 
448,  17  N.  W.  Rep.  322.  Blinoia:  Bearss  repurchase,  or  performance  of  the  condition 
V.  Ford,  108  111.  16 ;  Jackson  v.  Lynch,  129  on  his  part  within  the  time  limited  for  the 
ni.  72,  21  N.  E.  Rep.  580.  Texas :  Lapow-  purchase,  and  in  this  way  entitle  himself  to 
ski  V,  Smith  (Tex.),  20  S.  W.  Rep.  957.  a  reconveyance  of  the  property." 
Xmtnoky :  Brey  v.  Barbour  (Ky.),  20  S.  W.  >  Williams  r.  Owen,  10  Sim.  386  ;  Davis 
Rep.  899.  V.  Thomas,  1  Russ.  &  M.  506;   Shaw  v. 

In  Robinson  t?.  Cropsey,  2  Ed w.  138,143,  Jeffery,   13  Moore   P.   C.  432;   Goodman 

the  court  say :  ''  If  a  deed  or  conveyance  be  t;.  Grierson,  2  Ball  &  B.  274 ;  AIderK>n  u, 

accompanied  by  a  condition  or  matter  of  White,  2  De  G.  &  J.  97 ;  Tapply  v.  Sheather, 

defeasance  expressed  in  the  deed,  or  even  8  Jur.  N.  S.  1163. 
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WHEN  THET  COKSTITUTE  A   CONDITIONAL  SALE.  [§  265. 

An  absolute  deed  was  made,  with  an  agreement  by  the  grantee, 
executed  at  the  same  time,  whereby  it  was  stipulated  that  the 
grantor  might  at  his  election  repurchase  the  lands  for  a  certain  sum 
in  three  months,  and  for  certain  other  and  greater  sums  in  six  and 
twelvd  months  respectively,  provided  he  would  so  elect  at  the  expi- 
ration of  six  months  from  the  date  of  the  agreement,  which  sums 
were  largely  in  excess  of  the  consideration  expressed  in  the  deed, 
and  six  per  cent,  interest  thereon.  The  election  to  repurchase  not 
having  been  made  within  the  time  stipulated,  the  purchaser  refused 
to  allow  a  repurchase,  and  claimed  that  the  sale  and  deed  were  ab- 
solute :  the  evidence  showing  that  the  transaction  was  really  a  loan, 
it  was  held  that  the  grantor  might  redeem  upon  the  payment  of  the 
consideration  expressed  in  the  deed,  with  interest.^ 

266.  The  existence  of  a  debt  is  the  test.  If  an  absolute  con- 
veyance be  made  and  accepted  in  payment  of  an  existing  debt,  and 
not  merely  as  security  for  it,  an  agreement  by  the  grantee  to  recon- 
vey  the  land  to  the  grantor  upon  receiving  a  certain  sum  within  a 
specified  time  does  not  create  a  mortgage,  but  a  conditional  sale, 
and  the  grantee  holds  the  premises  subject  only  to  the  right  of  the 
grantor  to  demand  a  reconveyance  according  to  the  terms  of  the 
agreement.^    A  debt  either  preexisting  or  created  at  the  time,  or  con 

Text  quoted  with  approval  in  McNamara  (111.),  33  N.  £.  Rep.  24 ;  Fisher  o.  Green 

r.  Cnlver,  22  Kana.  661,  669,  and  Eckert  v,  (III.),  31  N.  £.  Kep.  172;  Freer  v.  Lake, 

McBee,  27  Kant.  232.  115  111.  662,  4  N.  £.  Rep.  512;  Satphen  v. 

^  Kiinck  o.  Price,  4  W.  Ya.  4,  6  Am.  Cnshman,  35  111.  186.    Indiana:  Rogers  v. 

Rep.  26S.  Beach,  115  Ind.  413,  17  N.  E.  Rep.  609; 

<  See §325.    Alabama:  Wett 9. Hendrix,  Voss  v.  Eller,  109  Ind.  260,  10  N.  E.  Rep. 

28  AU.  226 ;  HAjrnie  v.  Robertson,  58  Ala.  74.    Iowa :  Hall  v.  Savill,  3  Greene,  37,  54 

37  ;    Mobile    Bnilding  &    Loan    Asso.    v.  Am.  Dec.  485  ;  Bridges  v.  Linder,  60  Iowa, 

Robertson,  65  Ala.  382 ;  Perdae  v.  Bell,  83  190,   14  N.  W.  Rep.  217,  quoting  text; 

Ala.  396, 3  So.  Rep.  698 ;  Booker  v.  Waller,  Hnghes  v.  Sheaff,   19   Iowa,  835.     Xen- 

81  Ala.  549,  8  So.  Rep.  225;  Robinson  v.  tnoky:  Honore  v.  Hntcbings,  8  Bush,  687. 

Farrellj,  16  Ala.  475 ;  Turner  v.  Wilkin-  Xaine :  Stinchfield  r.  Milliken,  71  Me.  567 ; 

son,  72  Ala.  364 ;  Tisdale  v.  Maxwell,  58  French  v.  Sturdivant,  8  Me.  246 ;  Reed  v. 

Ala.  42 ;  Adams  v.  Pitcher,  92  Ala.  474,  8  Reed,  75  Me.  264.    Xiaaonii:  O'Neill  v.  Ca- 

So.  Rep.  757;  Vincent ».  Walker,  86  Ala.  pelle,  62  Mo.  202;  Slowey  v,  McMurray, 

333,  5  So.  Rep.  465;  McMiUai^  v.  Jewett,  27  Mo.  113,  72  Am.  Dec  251.    Xontana: 

85  Ala.  476,  5  So.  Rep.  145.    See  Wells  v.  Eleinschmidt  9.  Kleinschmidt,  9  Mont.  477, 

Morrow,  38  Ala.  125,  for  circumstances  ren-  24  Pac.  Rep.  266  ;  Gassert  v.  Bogk,  7  Mont. 

dering  the  transaction  a  mortgage.    Arkaa-  585, 19  Pac.  Rep.  281.    Vew  York :  Morri- 

aaa :  Strjker  v,  Hershy,  38  Ark.  264.    Ck»n-  son  t*.  Brand,  5  Daly,  40 ;  Glover  t;.  Payn, 

aeotimit:   Hillhouae  v.  Dunning,  7  Conn.  19  Wend.  518;  Odell  v.  Montross,  68  N.  T. 

139,   143.    Georgia:  Spence  v,  Steadman,  499;  Kraemer  v.   Adelsberger,   122  N.  Y. 

49  Ga.   133;   Murphy  t;.  Purlfoy,  52  Ga.  469,  25  N.  E.  Rep.  859.    Texas:  Ruffier  v. 

480.    Illinoia:  Magnuaaon  v.  Johnson,  73  Womack,  30  Tex.  332;   Gray  v.  Shelby 

111.  156 ;  Union  Mut.  Life  Ins.  Co.  v,  Slee,  (Tex.),  18  S.  W.  Rep.  809.  Viri^nia :  Snave- 

1 10  HI.  35 ;  Rue  v.  Dole,  107  111.  275 ;  Pitta  ly  v.  Pickle,  29  Gratt.  27.    Weat  Virginia : 

V.  Cable,  44  111.  103;  Bacheller  ».  Bacheller  Kerr  w.  Hill,  27  W.  Va.  576;  Hoffman  v. 
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tracted  to  be  created,  is  an  essential  requisite  of  a  mortgage.^  The 
absolute  deed  may  secure  advances  to  be  made,  and  in  that  case  the 
mortgage  becomes  effectual  when  the  advances  are  made.^  ^^  Where 
there  is  no  debt  and  no  loan,  it  is  impossible  to  say  that  an  agree- 
ment to  resell  will  change  an  absolute  deed  into  a  mortgage/' ' 
The  debt  may  not  be  evidenced  by  any  bond  or  note,  or  covenant 
to  pay  it ;  so  that  the  facts  and  circumstances  of  the  transaction 
must  be  inquired  into  in  order  to  ascertain  whether  the  considera- 
tion of  the  deed  was  really  a  debt  or  loan  ;  if  not  one  or  the  other, 
the  deed  can  hardly  be  a  mortgage.^  It  is  not  material  that  there 
should  be  any  note  or  bond  or  other  written  evidence  of  debt,  nor 
is  it  material  that  the  indebtedness  should  have  arisen  in  any  partic- 
ular manner.  It  is  only  material  that  there  should  be  a  bond  fide 
debt.^  The  law  on  this  subject  is  well  stated  by  Judge  Parker  in  a 
recent  case  in  New  York.^  He  says  :  ^^  In  determining  whether  a 
contract  is  to  be  treated  as  a  mortgage,  or  a  conditional  sale,  or  a 
conveyance  in  fee,  courts  have  commented  upon  the  presence  or  ab- 
sence of  various  particulars  which  commonly  accompany  mortgages, 
but  the  essential  feature  necessary  to  create  a  mortgage  is  that  it 
should  be  a  conveyance  intended  as  a  security.     Such  evidently  was 

Bjan,  21  W.  Va.  415,  429;  Dayis  t;.  Dem-  mortgage.    His  power  to  elect  to  repur- 

mlng,  12  W.  Ya.  246,  281.    Wiaooxisiii:  chase  or  redeem  exists  only  where  there  is 

Smith  V.  Croshjr,  47  Wis.  160,  2  N.  £.  Rep.  a  sale  with  the  right  to  reporchaae.    If  a 

104 ;  Hoile  o.  Bailey,  58  Wis.  434.  mortgage  was  intended  bj  the  parties,  the 

In  Adams  v,  Pilcher,  92  Ala.  474,  8  So.  debt  exists,  whether  he  consents  or  not, 

Rep.  757,  Coleman,  J.,  forcibly  stated  the  and  the  mortgagee  has  the  same  legal  an- 

law  upon  this  subject,  saying :  "  If  the  par-  thority  to  enforce  the  instrument  as  a  mort> 

ties  intended  a  sale,  whether  in  payment  gage  as  the  grantor  to  hare  the  iifstmment 

of  an  antecedent  debt  or  a  present  consid-  declared  a  mortgage." 

eration  paid,  with  the  right  to  repurchase  ^  McNamara  v.  Culver,  22  Kans.  661, 

within  a  specified  time,  and  for  an  agreed  668;    Eckert    v.  McBee,    27    Kans.   332; 

price,  the  purchaser  becomes  the  owner  of  Bridges  v,  Linder,  60  Iowa,  190,  quoting 

the  property,  and  the  vendor  of  the  right  to  text ;  Chandler  v.  Chandler,  76  Iowa,  574, 

repurchase,  if  he  sees  proper  to  do  so.    No  41  N.  W.  Rep.  319. 

obligations  rest  upon  the  grantor  to  do  so.  *  Bull  v.  Coe,  77  Cal.  54,  18  Pac.  Rep. 

It  is  optional  whether  he  wiU  or  not.    If  he  808. 

declines  to  do  so,  the  vendee  has  no  cause  of  ^  Per  Bronson,  J.,  in  Glover  v.  Payn,  19 

action   against  him,  either    by  reason  of  Wend.  518^    Vincent  v.  Walker,  86  Ala. 

money  paid,  or  for  the  debt  satisfied  by  the  333,  5  So.  Rep.  465. 

conveyance.    If  there  remain  in  the  vendee  *  Conway  v.  Alexander,  7  Cranch,  218; 

a  cause  of  action  for  the  money  paid,  or,  in  Flagg  v,  Mann,   14  Pick.   467 ;  Lund  v. 

the  other  case,  for  the  antecedent  debt,  this  Lund,  1  N.  H.  39,  8  Am.  Dec.  29 ;  Henley 

will  determine  the  transaction  to  have  been  v.  Hotaling,  41  Cal.  22 ;  Gait  v.  Jackson,  9 

intended  as  a  mortgage,  and  not  an  absolute  Ga.  151 ;  Reed  t;.  Reed,  75  Me.  264. 

conveyance.    It  is  not  left  optional  with  the  '  Overstreet  v.  Baxter,  30  Kans.  55. 

grantor  to  determine  whether  he  owes  a  *  Kraemer  v.  Adelsberger,  122  N.   T« 

debt  to  the  grantee  or  not,  and,  by  his  elec-  467,  25  N.  £.  Rep.  859.    And  see  Horn  r. 

tion  to  owe  a  debt  to  the  grantee,  convert  Keteltas,  46  N.  Y.  605 ;  Morris  v.  Budlong, 

a  sale  with  the  right  of  repurchase  into  a  78  N.  Y.  543,  552. 
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WHEN  THET  CONSTITUTE  A  CONDITIONAL  SALE.  [§  265. 

the  purpose  of  the  contract  before  us,  but  the  plaintiff  calls  atten- 
tion to  the  absence  of  a  covenant  to  pay  the  amount  of  the  indebt- 
edness. It  was  agreed  that  interest  should  be  paid  on  the  full 
amount ;  that,  after  sales  should  be  made,  the  proceeds  should  be 
applied  in  reduction  of  the  amount  of  the  then  existing  obligation  ; 
and  that  the  firm  would  pay  the  difference,  if  any  should  remain. 
So  that,  while  there  was  not  an  agreement  in  terms  to  pay  the  en- 
tire indebtedness,  such  may  be  said  to  have  been  the  purpose  and 
effect  of  the  agreement ;  but  in  any  event,  the  absence  of  such  a 
covenant  is  not  conclusive,  but  is  a  circumstance  to  be  considered  in 
construing  the  contract.*' 

An  agreement  by  the  grantee  in  an  absolute  conveyance,  that  if 
the  grantor  should,  within  a  certain  time,  bring  him  the  amount  of 
the  consideration  of  the  deed  with  interest,  he  would  deliver  up  the 
deed,  but  otherwise  the  grantor  should  forfeit  all  claim  to  such  deed, 
was  held  not  to  be  a  defeasance  of  a  mortgage,  as  there  was  no  debt 
secured,  but  merely  a  contract  to  reconvey  on  certain  terms.^  But 
whenever  a  debt  is  recognized  by  the  parties  or  established  by  evi- 
dence, such  an  agreement  serves  to  make  a  mortgage  of  the  convey- 
ance ;  ^  as  where  a  grantee,  a  year  after  the  making  of  the  deed, 
gave  a  bond  reciting  that  there  had  been  a  loan,  and  that  the  con- 
veyance was  made  to  secure  it,  the  transaction  was  a  moi-tgage, 
although  the  bond  contained  a  condition,  that  if  the  money  was  not 
paid  on  a  day  named,  the  obligation  should  be  void.^  And  80  where 
a  grantee  executed  a  bond  to  the  grantor  reciting  the  deed  and  the 
grantor's  indebtedness,  and  providing  that  if  the  debt  should  be 
paid  on  or  before  a  certain  day  the  bond  should  be  void,  but  that 
the  bond  should  remain  in  force  if  the  grantee  after  payment  should 
neglect  to  reconvey  the  land,  the  transaction  was  a  mortgage.^ 

In  a  case  before  the  Supreme  Court  of  California,^  the  agreement 
was  that  the  grantee  should  execute  a  bond  to  reconvey  the  prem- 
ises ;  but  the  grantor  did  not  agree  to  repurchase,  and  the  bond  was 
delivered  as  an  escrow,  and  it  remained  an  escrow  until  after  the 

1  Beading  v.  Weston,  7  Conn.  143,  18  "This  case  differs  from  Sears  v.  Dixon, 

Am.  Dec  89;  Pearson  t;.  Seajr,  35  Ala-  33  Cal.  326,  in  the  important  particular 

612 ;  Bridges  v.  Linder,  60  Iowa,  190,  14  that  in  that  case  the  mortgagor  covenanted 

N.  W.  Bep.  217.  to  repay  the  parchaae- money  at  a  fixed 

^  AlstiD  V,  Cundiff,  52  Tex.  453 ;  Hart  v.  time,  and,  under  the  name  of  rent,  to  pay 

Eppatein,  71  Tex.  752,  10  S.  W.  Bep.  85;  interest  thereon  at  a  stipulated  rate;  and 

Reed  v.  Beed,  75  Me.  264;  Yoas  v.  £ller,  the  court  also  found  that  the  parties  in- 

109  Ind.  260,  10  N.  £.  Bep.  74.  tended  to  execute  a  mortgage ;  but  in  this 

s  Montgomery  v.  Chadwick,  7  Iowa.  114.  case  the  court  found  that  the  parties  in- 

*  Van  Wagner  r.  Van  Wagner,  7  N.  J.  tended  the  deed  to  be  in  fact,  as  it  was  in 

Kq.  27.  form,  an  absolute  conveyance.     And  see 

«  Henley  i*.  Hotaling,  41  Cal.  22,  28.  §  847. 
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time  therein  mentioned  for  the  execution  of  the  deed,  and  was  then 
cancelled.  If  the  deed  was  intended  as  a  mortgage,  say  the  court, 
the  mortgagee  woojd  have  a  right  of  action  to  foreclose  the  mort- 
gage ;  but  if  he  had  brought  such  an  action,  the  answer  that  there 
was  no  promise,  either  express  or  implied,  on  the  part  of  the  al- 
leged mortgagor  to  repay  the  purchase-money  would  have  been  a 
complete  bar. 

266.  "When  an  absolute  conveyance  has  been  made  upon  an 
application  for  a  loan,  and  an  agreement  is  made  to  reconvey 
upon  payment  of  the  money  advanced,  as  a  general  rule  the  trans- 
action is  adjudged  to  constitute  a  mortgage.^  In  each  case  the  pur- 
pose of  the  grantor  was  in  the  beginning  to  borrow  money ;  and 
unless  a  change  be  shown  in  his  intentions  it  is  presumed  that  any 
use  he  may  have  made  of  his  real  estate,  in  connection  with  it,  was 
merely  as  a  pledge  to  secure  a  loan.^ 

The  parties  having  originally  met  upon  the  footing  of  borrowing 
and  lending,  although  a  different  consideration  be  recited  in  the 
deed,  it  will  be  considered  a  mortgage  until  it  be  shown  that  the 
parties  afterwards  bargained  for  the  property  independently  of 
the  loan.^  But  an  application  for  a  loan  may  in  any  case  result  in  a 
sale  of  land  absolutely  or  conditionally,  and  because  the  transaction 
began  with  such  an  application  it  is  not  to  be  concluded  that  it 
necessarily  ended  in  a  loan.^  The  language  of  the  courts,  in  some 
cases,  would  seem  to  imply  that  a  court  of  equity  would  always 
allow  redemption  in  such  case ;  but  although  such  transactions 
should  be  carefully  scrutinized,  when  it  appears  that  the  negotia- 
tions resulted  in  a  sale  absolute  or  conditional  this  will  be  sup- 
ported.^ • 

1  Rnssell  v.  Southard.  12  How.  139;  Mil-  also,  Dwen  v.  Blake,  44  HI.  135;  Smith 
ler  V,  Thomas,  14  111.  428 ;  Parroelee  v.  Law-  v.  Doyle,  46  111.  451 ;  Phillips  v.  Halaizer, 
rence,  44  111.  405;  Wheeler  v.  Ruston,  19  20  N.  J.  Eq.  398;  Crews  i;.  Threadgill,  35 
Ind.  334;  Cross  v.  Hepner,  7  Ind.  359;  Ala.334;  Sweetzer's  Appeal,7l  Fa.St.  264; 
Crassen  v.  Swoveland,  22  111.  427 ;  Brown  Tibbs  v,  Morris,  44  Barb.  138 ;  Marvin  r. 
17.  Nickle,  6  Pa.  St.  390;  Kellum  v.  Smith,  Prentice,  49  How.  Pr.  385 ;  Fiedler  v.  Dar- 
33  Pa.  St.  158;  Holmes  v.  Grant,  8  Paige,  rin,  50  N.  Y.  437,  441,  59  Barb.  651 ;  Lea- 
243;  Daris  v.  Demming,  12  W.  Va.  246;  high  v.  White,  8  Not.  147;  Enowlton  t;. 
Hoffman  v.  Ryan,  21  W.  Va.  415;  Hart  v.  Walker,  13  Wis.  264 ;  Richardson  v.  Bar- 
Bppstein,  71  Tox.  752,  10  S.  W.  Rep.  85;  rick,  16  Iowa,  407. 

McSorley  p.  Hughes,  12  N.  Y.  Supp.  179.         ,  ^  Bogk  v.  Gassert  (U.  S.),  13  Sop.  Ct. 

2  Anon.  2  Hayw.  26 ;  Crews  v.  Thread-    Rep.  738. 

gill,  35  Ala.  334 ;  Davis  v.  Hemenway,  27  *  Flagg  v.  Mann,  14  Pick.  467 ;  Holmes 

Vt.  589 ;  Mobile  Building  &  Loan  Asso.  i;.  v.  Fresh,  9  Mo.  201,  206 ;  Turner  r.  Kerr, 

Robertson,  65  Ala.  382 ;  Vangilder  v.  Hoff-  44  Mo.  429 ;  McDonald  v.  Mcleod,  I  Ired. 

man,  22  W.  Va.  1 ;  Kerr  t^.  Hill,  27  W.  Va.  £q.  221 ;  Hanford  v.  Blessing,  80  111.  188  ; 

576.  Cobb  V.  Day,  106  Mo.  278,  17  S.  W.  Rep. 

*  Morris  v.  Nixon,  1  How.  118.    And  see,  323,  quoting  text. 
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The  terms  of  a  contract,  to  the  effect  that  the  grantee  would 
reconvey  upon  the  payment  of  a  certain  sum  and  interest,  less  the 
rents  he  might  receive,  tend  to  show  that  the  debt,  whether  preex- 
isting or  created  at  the  time,  was  not  extinguished,  although  it  be 
declared  in  the  contract  that  it  is  merely  an  agreement  to  reconvey, 
and  not  an  acknowledgment  of  a  mortgage.^ 

267.  An  absolute  deed  delivered  in  pasonent  of  a  debt  is 
not  converted  into  a  mortgage  merely  because  the  grantee  therein 
gives  a  contemporaneous  stipulation  binding  him  to  reconvey,  on 
being  reimbursed,  within  an  agreed  period,  an  amount  equal  to  the 
debt  and  the  interest  thereon.  If  the  conveyance  extinguishes  the 
debt,  and  the  parties  so  intend,  so  that  a  plea  of  payment  would 
bar  an  action  thereon,  the  transaction  will  be  held  an  absolute  or 
conditional  sale  notwithstanding.^  And  so  if  there  was  in  fact  a 
sale,  an  agreement  by  the  purchaser  to  resell  the  property  within  a 
limited  time,  at  the  same  price,  does  not  convert  it  into  a  mort- 
gage.' A  farmer  agreed  with  another  that  he  might  sell  the  farm 
and  have  all  he  could  obtain  above  $2,000 ;  and,  to  give  effect  to 
this  agreement,  the  farmer  conveyed  to  him  the  land,  and  took  back 
a  reconveyance,  on  condition  that  t]ie  reconveyance  should  be  void 
upon  payment  of  $2,000.  The  transaction  was  of  course  held  to 
be  a  conditional  sale.^ 

But  if  the  indebtedness  be  not  cancelled,  equity  will  regard  the 
conveyance  as  a  mortgage,  whether  the  grantee  so  regard  it  or  not. 
He  cannot  at  the  same  time  hold  the  land  absolutely  and  retain  the 
right  to  enforce  payment  of  the  debt  on  account  of  which  the  con- 
veyance was  made.  The  test,  therefore,  in  cases  of  this  sort,  by 
which  to  determine  whether  the  conveyance  is  a  sale  or  a  mortgage, 
is  to  be  found  in  the  question  whether  the  debt  was  discharged  or 

^  People  V.  Irwin,  14  Cal.  42S.  Maryland:  Baugher  v.  Merryman,  32  Md. 

^  See  §826.   Alabama :  KDans  t;.  Dreher,  185.     Ifioliigaii:  Knight  v.  Hartman,  93 

84  Ala.  319, 4  So.  Rep.  287;  Perdae  c;.  Bell,  Mich.   69,  52  N.  W.  Rep.  1044.     Ifiiaia- 

83  Ala.  396,  3  So.  Rep.  698.    Califoniia :  lippi :  Weathersly  v.  Weatherslj,  40  Miss. 

Farmer  v,  Grose,  42  Cal.  169;  Page  v.  Vil-  462,  90  Am.  Dec.  344 ;  Hoopes  v.  Bailej,  28 

hac,  42  Cal.  75.     Conneetieut :  Phipps  v.  Miss.  328.     Xisioiiri:  Tomer  v.  Kerr,  44 

Monaon,  50  Conn.  267.     Illinois :  Bae  v.  Mo.  429.    Few  York :  Morrison  v.  Brand, 

Dole,  107  111.  275,  quoting  and  approving  5  Daly,  40;  Randall  v.  Sanders,  87  N.  T. 

text ;  Bearss  t\  Ford,  108  111.  16.    Indiana :  578 ;  Cobam  v.  Anderson,  62  How.  Pr.  268. 

Rogers  v.  Beach,  115  Ind.  413,  17  N.  £.  Pennsylyania :   Callahan's  Est.   13  Phila. 

Rep.  609 ;  Hays  v,  Carr,  83  Ind.  275 ;  Voss  381. 

I*.  Eller,  109  Ind.  260,  10  N.  E.  Rep.  74.        *  Mason  v.  Moody,  26  Miss.  184;  Eckert 

Iowa:  Bridges  v.  Linder,  60  Iowa,  190,  14  v.  McBee,  27  Kans.  232 ;  Gassert  v,  Bogk, 

N.  W.  Rep.  217.    Xanias :  Elston  v.  Cham-  7  Mont.  585,  19  Pac.  Rep.  281. 
berlain,  41  Kans.  354.    Lonisiana :  Howe  u.        *  §  270;  Porter  r.  Nelson,  4  N.  H.  130. 
Austin,  40  La.  Ann.  323,  4  So.  Rep.  315. 
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not  by  the  conveyance.^  If  in  the  sabsequent  transactions  of  the 
parties  there  is  no  recognition  in  any  way  of  the  relation  of  debtor 
and  creditor,  and  the  vendee  for  a  considerable  period  holds  pos- 
session without  paying  interest  or  rent,  these  facts  go  to  show  that 
there  is  only  an  agreement  for  repurchase  and  not  a  mortgage.^ 

268.  Where  one  induces  a  third  person  to  purchase  land 
from  him,  and  the  purchaser  agrees  to  reconvey  the  land  to  the 
grantor  if  certain  payments  are  made  to  him  within  a  specified 
time,  in  default  of  payment  there  is  no  right  of  redemption  after- 
wards.^ If  the  relation  of  debtor  and  creditor  is  not  created  between 
the  parties,  the  transaction  is  not  a  mortgage  but  a  conditional  sale.^ 
If,  however,  the  money  paid  by  the  purchaser  was  intended  to  be  in 
fact  a  loan,  the  deed  will  be  regarded  as  a  mortgage  rather  than  an 
absolute  sale.^  This  is  the  test  to  be  applied  in  every  case.  It  is  a 
question  of  fact,  for  the  determination  of  which  equity  allows  a  wide 
range  of  inquiry  into  the  relations  of  the  parties  and  the  circum- 
stances of  the  case ;  and  from  the  facts  the  law  deduces  the  infer- 
ence, either  that  there  was  a  sale  absolutely  or  upon  condition,  or 
else  that  the  transaction  was  a  mortgage.^ 

When  a  person  advances  money,  and  at  the  same  time  receives  a 
deed  and  gives  back  to  the  grantor  a  bond  to  reconvey,  these  facts 
incline  to  the  belief  that  the  transaction  is  a  loan  and  a  security. 
But  the  case  is  different  when  the  obligation  to  convey  is  given  to 
a  person  other  than  the  grantor.*^ 

^  Satphen  v,  Cashman,  35  III.  186;  Vosa  McCall,  13  Iowa,  467;  Becker  v,  Howard, 

V.  Eller,  109  Ind.  260,  10  N.  E.  Rep.  609 ;  75  Wis.  415,  44  N.  W.  Rep.  755. 

Macaulej  V.  Smith,  132  N.  Y.  524,  30  N.  ^  Gait  v.  Jackson,  9  Ga.  151;  Chapman 

E.  Rep.  997 ;  Nail  v.  Fries,  110  Fa.  St  521,  v,  Ogden,  30  111.  515;  Humphreys  v.  Snj. 

1  Atl.  Rep.  551 ;  Wallace  v.  Smith  (Pa.),  der,  Morris  (Iowa),  263.    See  §  878. 

25  Atl.  Rep.  807,  quoting  text;  Wasatch  ^  Jenkins  v,  Stewart  (K/.),  16   S.  W. 

Min.  Co.  V.  Jennings,  5  Utah,  243,  16  Pac  Rep.  356. 

Rep.  399,  quoting  text.  ^  Rice  v.  Rice,  4  Pick.  349 ;  Henrjr  o. 

^  O'Reilly  V.  Donoghne,  Ir.  Rep.  10  Eq.  Dayis,  7  Johns.  Ch.  40;  Sweetzer'a  Ap- 
73.  The  Master  of  the  Rolls  acted  upon  peal,  71  Pa.  St.  264 ;  Todd  v.  Campbell,  32 
this  principle  in  a  transaction  held  to  be  a  Pa.  St.  250 ;  Uiester  v.  Maderia,  3  W.  &  S. 
sale  where  tbe  agreement  for  repurchase  384;  Robinson  t*.  Willoughby,  65  N.  C. 
was  founded  upon  the  following  letter:  520;  Goulding  r.  Bunster,  9  Wis.  513; 
**  At  any  time  within  'the  next  ten  years  Turner  v.  Kerr,  44  Mo.  429 ;  McNeea  v. 
you  come  forward  and  pay  me  £160,  pro-  Swaney,  50  Mo.  388;  Micou  v.  Ashurst,  55 
Tided  yon  want  it  for  yourself  or  any  of  Ala.  607;  Stinchfield  r.  Milliken,  71  Me. 
your  children.  ...  I  will  hand  yon  pos-  567 ;  Baker  v.  Fireman's  Fund.  Ins.  Co.  79 
session  of  the  same  with  pleasure,  and  be-  Cal.  34,  21  Pac.  Rep.  357 ;  Devore  r.  Wood- 
come  your  yearly  tenant"  And  see  Wolfe  ruff  (N.  D.),  45  N.  W.  Rep.  701. 
V.  McMilhu,  117  Ind.  587,  20  N.  E.  Rep.  7  Oarr  i;.  Rising,  62  III.  14.  See  Smith 
509.  V,  Sackett,  15  111.  528;  Davis  v.  Hopkins, 

*  See  §  331;  Hill  v.  Grant,  46  N.  Y.  496;  15  III.  519,  for  cases  where  a  third  partj 

Stephenson  v.  Thompson,  13  111.  186;  Rob-  furnished  the  money,  but  was  not  a  party 

erts  V,  McMahan,  4  Greene,  34 ;  Hull  v.  to  the  transaction.    Also  §  881. 
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WHEN  THET  OONSTITUTE  A  CONDITIONAL  SALE.  [§  269. 

269.  That  there  ia  no  oontinuingr  debt  is  a  stroiifir  oiroum- 
stanoe  to  show  thiit  the  transaction  is  a  contract  for  repurchase.  If 
the  proof  establishes  that  the  consideration  money  was  a  loan,  and 
the  party  receiving  it  is  personally  liable  for  its  repayment,  that 
constitutes  it  a  debt;  it  does  not  require  a  writing  to  make  it 
such,  nor  ia  it  extinguished  by  or  merged  in  a  mortgage  taken  for 
security.^  Unless  the  relation  of  debtor  and  creditor  existed  between 
the  parties  in  the  beginning  in  reference  to  the  consideration  of  the 
conveyance,  and  the  relation  continues  so  that  the  grantee  would 
have  the  right  to  call  upon  the  grantor  to  supply  any  deficiency  that 
might  arise  in  a  case  of  a  foreclosure  and  sale  of  the  premises,  the 
agreement  to  reconvey  in  connection  with  the  deed  constitutes  a 
conditional  sale.^  If  there  was  no  loan  in  the  beginning,  or  if  a 
prior  debt  was  extinguished  by  the  conveyance,  and  the  grantor 
merely  has  the  privilege  of  repaying  if  he  pliaases,  by  a  given  time, 
and  of  receiving  a  reconveyance,  the  transaction  is  a  conditional 
sale.' 

A  mortgagee  commenced  proceedings  to  foreclose  his  mortgage, 
believing  the  security  inadequate,  but  by  agreement  with  the  mort- 
gagor the  proceedings  were  dismissed,  and  the  mortgagor  executed 
a  deed  to  the  mortgagee,  and  the  mortgagee  satisfied  the  mortgage 
of  record,  and  the  mortgagor  was  to  have  the  privilege  of  selling  the 
land  within  six  months,  and  retaining  all  moneys  which  he  might 
receive  over  and  above  a  specified  sum,  which  he  was  to  pay  to  the 
mortgagee.  The  mortgagor  made  no  promise  to  pay  any  sum  to  the 
mortgagee,  but  in  case  of  a  resale  the  latter  was  to  receive  several 
thousand  dollars  less  than  the  mortgage  debt.  There  was  no  provi- 
sion for  the  payment  of  interest.  The  mortgagee  at  once  took  pos- 
session of  the  land.  The  transaction  was  construed,  not  to  be  a 
mortgage,  but  a  conditional  sale,  to  become  absolute  on  the  mort- 
gagor's failure  to  sell  the  land  within  the  time  specified.  In  addi- 
tion to  the  fact  that  there  was  no  promise  to  pay,  there  were  many 
circumstances  which  repelled  the  presumption  that  either  party 
supposed  that  the  deed  was  held  as  security.^ 

There  can  be  no  mortgage  without  a  debt.     There  may  be  agree- 

^  Phillips  V.  Hulszier,  20  N.  J.  Eq.  308 ;  7  Ark.  505,  509 ;  De  Brahl  v.  Maas,  54 

Porter  v.  Clements,  3  Ark.  364 ;  Farmer  v.  Tex.  464;  Gassert  v,  Bogk,  7  Mont.  585,  19 

Grose,  42  CaL  169.  Pac  Rep.  281. 

<  Robinson  v,  Cropsey,  2  Edw.  138 ;  Sax-  >  De  Bmhl  u.  Maas,  54  Tex.  464 ;  Stahl 

ton  V.  Hitchcock,  47  Barbi,  220;  Slowej  v.  v,  Dehn,  72  Mich.  645, 40  N.  W.  Rep.  922. 

McMurra/,  27  Mo.  113,  72  Am.  Dec  251 ;  «  Fletcher  v.  Northcross  (Cal.),  32  Pac. 

Hoopes  r.  Bailey,  28  Mies.  328 ;  Johnson  v.  Rep.  328. 
dark,  5  Ark.  321;  Blakemore  v,  Bymeide, 
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ments  for  the  performance  of  obligations  other  than  the  payment  of 
money ;  but  leaving  these  out  of  view,  it  is  essential  that  there  be 
an  agreement,  either  express  or  implied,  on  the  part  of  the  mort- 
gagor, or  some  one  in  whose  behalf  he  executes  the  mortgage,  to  pay 
to  the  mortgagee  a  sum  of  money  either  on  account  of  a  preexisting 
debt  or  a  present  loan.^ 

270.  An  agreement  that  the  grantee  may  buy  the  property 
absolutely,  after  a  specified  time,  is  r^arded  as  a  circumstance 
tending  to  show  that  the  transaction  is  a  conditional  sale.  Thus 
where  the  grantee's  covenant,  executed  at  the  same  time  with  an 
absolute  conveyance  to  him,  recited  that  this  was  made  for  the  pur- 
pose of  paying  a  certain  sum  of  money,  and  stipulated  that  be  would 
not  convey  the  premises  within  one  year  without  the  consent  of  the 
grantor,  and,  if  the  grantor  within  that  time  should  find  a  purchaser, 
the  grantee  would  coiivey  the  land  on  receiving  the  amount  with 
interest  for  which  the  land  had  been  conveyed  to  him  ;  and  that  in 
case  such  sale  should  not  be  made  within  the  year,  it  should  then  be 
submitted  to  certain  persons  named,  to  determine  what  additional 
sum  the  grantee  should  pay  for  the  land,  which  sum  he  covenanted 
to  pay,  the  transaction  was  held  not  to  be  a  mortgage,  but  a  con- 
ditional sale,  giving  the  grantee  the  right  to  recover  possession  of 
the  land,  after  the  expiration  of  the  year,  in  ejectment  against  the 
grantor.^  In  like  manner  an  agreement  by  the  grantee,  made  as  a 
part  of  the  transaction,  to  account  to  the  grantor  for  a  portion  ot  the 
profits  which  may  be  realized  on  a  resale  of  the  premises  if  made 
within  a  specified  time,  and  to  sell  if  a  specified  price  can  be  ob- 
tained, is  not  inconsistent  with  the  vesting  of  the  title.^ 

271.  On  the  other  hand,  an  agreement  that  the  grantee  may 
sell  all  the  property  for  the  best  possible  price  and  retain  from 
the  proceeds  the  amount  due  him,  paying  the  residue  to  the  grantor, 
shows  that  the  transaction  is  a  mortgage,^  until  the  power  of  sale  is 
executed.^    In  case  the  land  should  sell  for  a  less  sum  than  the  debt, 

1  Henley  v,  Hotaling,  41  Cal.  22,  28,  per  thorp  v.  Hook,  1  G.  &  J.  270 ;  GiMis  v.  Mar- 
Rhodes,  C.  J.  And  see  Usher  t?.  Liver,  tin,  2  Der.  £q.  470,25  Am.  Dec  729;  Law- 
more,  2  Iowa,  117 ;  Klein  v.  McKamara,  54  rence  v.  Farmers'  Loan  &  Trast  Co.  IS  N. 
Miss.  90;  Voss  v.  Eller,  109  Ind.  260, 10  N.  Y.  200 ;  Kidd  v,  Teeple,  22  Cal.  255 ;  Hoff- 
E.  Rep.  74.    Also,  see  §  272.  man  v.  Ryan,  21  W.  Va.  415;  Beckman  v. 

3  Baker  v.  Thrasher,  4  Denio,  493.  Wilson,  61  Cal.  335 ;  Curtiss  v,  Sheldon,  47 

8  §  267;  Macanlaj  v.  Porter,  71  N.  T.  Mich.  262, 11  N.  W.  Rep.  151 ;  Stephens  v. 

173;  Cadman  v.  Peter,  12  Fed.  Rep.  363,  Allen,  11  Oreg.  188,  3  Pac  Rq>.  168.     See, 

affirmed  118  U.  S.  73.  however,  to  the  effect  that  such  agreement 

*  Ogden  27.  Grant,  6  Dana,  473 ;  Crane  v.  ia  not  alone  safjcient  to  convert  the  deed 

Buchanan,  29  Ind.  570;  Truman  &.  Trn-  into  a  mortgage,  Rogers  v.  Beach,  115  Ind. 

man,  79  Iowa,  506,  44  N.  W.  Rep.  721;  413, 17  N.  £.  Rep.  609. 
Ruffners  v.  Putney,  12  Gratt.  541;  Hag-       <^  Eaton  v.  Whicing,  3  Pick.  4S4.    Where 
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the  grantee  is  entitled  to  recover  the  deficiency.^  And  so  a  convey- 
ance to  a  trustee  with  power  to  sell  the  land,  pay  the  creditor  from 
the  proceeds,  and  deliver  the  balance  to  the  grantor  on  his  failure  to 
pay  the  debt,  is  a  mortgage,  and  subject  to  the  provisions  of  a  regis- 
try Ihw  relating  to  mortgages.^  But  a  stipulation  that  if  the  grantor 
can,  within  a  limited  time,  *'  dispose  of  the  land  conveyed  to  better 
advantage,"  he  may  do  so,  paying  to  the  grantee  the  '^  consideration 
money"  mentioned  in  the  deed,  does  not  make  the  instrument  a 
mortgage.^  And  so  a  covenant  by  the  grantor,  who  is  a  joint  tenant, 
not  to  make  partition  without  the  advice  and  consent  of  the  grantee, 
does  not  turn  a  conditional  sale  into  a  mortgage.^ 

272.  The  fact  that  there  is  no  afirreement  for  the  pasmient  of 
the  debt  is  a  circumstance  entitled  to  considerable  weight,  as  tend- 
ing to  show  that  the  conveyance  was  not  intended  as  a  mortgage,  and 
that  the  relation  of  debtor  and  creditor  did  not  exist,  but  is  not  con- 
clusive.^ "  The  want  of  a  covenant  to  repay  the  money,"  says  Chief 
Justice  Marshall,^  *Ms  not  complete  evidence  that  a  conditional  sale 
was  intended,  but  is  a  circumstance  of  no  inconsiderable  importance." 
No  conveyance  can  be  a  mortgage  unless  made  for  the  purpose  of 
securing  the  payment  of  a  debt,  or  the  performance  of  a  duty  either 
existing  or  created  at  the  time,  or  else  to  be  created  or  to  arise  in 
the  future.  But  it  is  not  necessary  that  the  debt  or  duty  should  be 
evidenced  by  any  express  covenant,  or  by  any  separate  written  se- 

there  was  already  a  mortgage  upon  land  for  '  Stratton  v.  Sabin,  9  Ohio,  28,  34  Am. 

nearly  its  fall  ral  ne,  and,  to  save  the  expense  Dec.  41 8. 

of  foreclosure,  the  mortgagor  conveyed  the  *  Coitercll  u.  Purchase,  For.  61;   Cas. 

land  to  the  mortgagee,  the  latter  sgreeing  temp.  Talb.  CI. 

by  writing  that,  if  he  should  sell  the  same  ^  Horn  v.  Keteltas,  46  N.  T.  605 ;  Mat- 

for  a  greater  sum  than  his  debt  and  expense,  thews  v.  Sheefaan,  69  N.  T.  585 ;  Holuies  r. 

he  would  pay  the  former  all  sums  of  money  Grant,  8  Paige,  24*3,  251 ;  Bmmfield  i\  Boa- 

in  excess  of  the  same,  it  was  held  that  the  tall,  24  Hun,  451 ;  Morris  v.  Budlong,  78 

transaction  was    not  a  mortgage  with  a  N.  Y.  543,  552 ;  Brown  r.  Dewey,  1  Sandf. 

power  of  sale  in  the  mortgagee  as  trustee,  Ch.  56 ;  Macauley  v.  Smith,  132  N.  Y.  524, 

but  that  he  was  liable  on  his  promise  in  an  SO  N.  E.Rep.  997 ;  Flagg  v,  Mann,  14  Pick, 

action  at  law,  or  for  money  had  and  received,  467 ;  Bacon  v.  Brown,  19  Conn.  34 ;  Jarvis 

when  there  was  such  surplus  in  his  hands  v.  Woodruff, •22  Conn.  548,  550;  Rockwell 

arising  from  the  sale.    Dudos  v.  Walton,  v.  Humphrey,  57  Wis.  410,  15  N.  W.   Rep. 

21  Oreg.  323,  28  Pac.  Rep.  1.  394 ;  Schriber  v.  Le  Clair,  66  Wis.  579,  29 

1  Palmer  o,  Gumsey,  7  Wend.  248,  dis-  N.  W.  Rep.  570,  889 ;  Niggeler  u,  Maurin, 

tinguished    and    questioned    in    Baker  r.  34  Minn.  118,  24  N.  W.  Rep.  369;  Madigan 

Thrasher,  4  Denio,  493;  Macaulay  u,  Por-  v.  Mead,  31  Minn.  94,  16  N.  W.  Rep.  539; 

ter,  71  N.  Y.  173.  Fisk  v.  Stewart,  24  Minn.  97 ;  McCamant 

>  Woodruff  p.  Robb,  19  Ohio,  212.    And  v.  Roberts,  80  Tex.  316, 15  S.  W.  Rep.  580 ; 

see  Irwin  v.  Longworth,  20    Ohio,  581 ;  Hubby  v.  Harris,  68  Tex.  91,  95,  3  S.  W. 

Walsh  V.  Brennan,  52  111.  193.    See,  how-  Rep.  558 ;  Locke  r.  Moalton  (Cal.),  30  Pac. 

ever,  Alleghany  R.  R.  &  Canal  Co.  v.  Ca-  Rep.  957. 

»ey,  79  Pa.  St.  84;  •  In   Conway  v.  Alexander,  7   C ranch, 

218. 
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curity.^  Although  a  mortgage  cannot  be  a  mortgage  on  one  side 
only,  bat  must  be  a  mortgage  with  both  parties,^  yet  this  principle 
is  applicable  to  the  lien  upon  the  land  only,  and  not  to  the  personal 
obligation. 

The  fact  that  there  is  no  collateral  undertaking  by  the  grantor  for 
the  payment  of  money,  or  the  performance  of  any  obligation,  is  by 
no  means  conclusive  of  the  nature  of  the  transaction.  This  is  only- 
one  circumstance  to  be  regarded  in  ascertaining  whether  it  is  to  be 
treated  as  a  mortgage  or  a  sale  with  a  contract  for  repurchase.^  It 
affects  the  equitable  rights  and  claims  of  the  parties.  If  there  be 
no  contract  for  the  repayment  of  the  money,  the  grantee  must  bear 
any  loss  arising  from  depreciation  in  value ;  and  it  would  seem  equi- 
table, on  the  other  hand,  that  he  should  have  the  benefit  of  any  ad- 
vance in  the  value  of  the  property,  if  the  repurchase  be  not  made 
within  the  stipulated  period. 

A  debtor  conveyed  to  his  sureties  certain  land,  taking  from  thenr 
a  bopd  providing  that  the  obligors  should  pay  his  debt,  and  stating 
that  ^^  the  intent  of  the  deed  was  to  indemnify  and  save  them  harm- 
less.'' The  bond  also  referred  to  the  deed  as  '^  indemnity  and  secu- 
rity in  addition  to  security  "  of  other  lands  mortgaged  to  the  obligors, 
and  stipulated  that  the  land  should  not  be  sold  for  three  years,  so 
that  the  debtor  '^  may  redeem  if  he  chooses  to  do  so."  If  the  ob- 
ligors were  not  '*  reimbursed  "  within  the  three  years,  they  were  to 
hold  the  lands  free  from  all  claim  on  the  debtor's  part,  but  they 
agreed  to  place  no  obstacles  in  the  way  of  his  "  paying  said  debts 
and  redeeming  the  said  lands."  The  transaction  was  adjudged  to 
be  a  mortgage,  and  not  a  conditional  sale,  although  there  was  no 
covenant  on  the  part  of  the  grantor  to  pay  the  debt.^ 

273.  The  faot  that  interest  is  payable,  by  the  terms  of  the  con- 
tract, upon  the  money  advanced  by  the  person  who  takes  the  title  to 
the  property,  is  a  circumstance  tending  to  show  that  the  transaction 
was  a  loan  upon  security  instead  of  a  conditional  sale.  Anything 
tending  to  show  that  there  was  a  subsisting  debt,  or  an  advance  by 
way  of  loan,  goes  to  prove  the  transaction  to  be  a  mortgage.^ 

'  ^  Brant  v,  Robertson,  16  Mo.  129 ;  Fisk  Brown  v.  Dewey,  1  Sandf.  Cb.  56,  2  Barb. 

V.  Stewart,  24  Minn.  97.  28 ;  Stephens  v,  Allen,  1 1  Oreg.  188,  3  Pac 

<  Coplesto^  V.  Boxwill,  1   Ch.  Ca.   I ;  Rep.  168. 

White  p.  Ewer,  2  Vent.  340.  *  Wing  v.  Cooper,  37  Vt.  169. 

>  Mnrphy  v.  Galley,  1  Allen,  107 ;  Flagg  ^  Mnrphy  o.  CalJey,  1  Allen,  107;  Farmer 

V.  Mann,  14  Pick.  467-479;  Rice  v.  Rice,  4  v.  Grose,  42  Cal.  169;  Harbison  v.  Hoogh- 

Pick.  349;  Brant  r.  Robertson,  16  Mo.  129;  ton,  41  111.  522;  Honore  r.  Hatchings,  8 

Bodwell  r.   Webster,  13  Pick.  411,  415;  Bash,  687;  Turpie  v.  Lowe,  114  Ind.37,15 

Flint  V.  Sheldon,  13  Mass.  443,  448,  7  Am.  N.  £.  Rep.  834;  Kraemer  v.  Adelsberger, 
Dec.  162;  Kellj  v.  Beers,  12  Mass.  387; 
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What  is  ill  fact  a  payment  of  interest  is  sometimes  disguised  under 
the  payment  of  rent  by  the  grantor  in  possession  to  the  grantee ;.  but 
although  the  transaction  has  the  appearance  of  a  conditional  sale,  the 
payment  of  rent  in  lieu  of  interest  may  be  a  circumstance  tending 
to  show  that  it  is  in  fact  a  mortgage.^  If  a  conyeyance  of  land  be 
made  in  fee,  and  the  grantee  give  back  a  bond  to  reconvey  upon  re- 
payment of  the  consideration  money,  and  to  permit  the  grantor  to 
occupy  the  premises  at  a  rent  equal  to  the  interest  on  the  considera- 
tion, these  are  parts  of  one  and  the  same  transaction,  and  constitute 
a  mortgage.^ 

The  owner  of  land  occupied  by  him  as  a  homestead  executed  an 
absolute  conveyance  of  it  in  consideration  of  one  thousand  dollars, 
and  the  grantee  at  the  same  time  executed  with  him  a  joint  instru- 
ment stipulating  that  the  grantor  should  have  the  privilege  of  re- 
purchasing the  premises  for  the  same  price,  at  any  time  within 
twelve  months,  and  should  remain  in  possession,  and  pay  rent  at  the 
rate  of  forty  dollars  per  month  until  such  repurchase,  or  the  expira- 
tion of  the  twelve  months.  He  remained  in  possession  eleven  years, 
and  paid  over  twelve  hundred  dollars  as  rents.  The  transaction 
was  held  to  be  a  mortgage ;  that  the  rent  was  a  device  to  screen 
usury,  and  that  the  debt  had  been  extinguished  by  the  payments 
made.^ 

274.  The  continued  possession  of  the  grantor,  as  is  elsewhere 
noticed  with  reference  to  proving  by  parol  that  an  absolute  convey- 
ance is  not  a  sale,  is  a  circumstance  tending  to  show  that  the  agree- 
ment for  repurchase,  in  connection  with  the  deed,  constitutes  a 
mortgage  rather  than  a  conditional  sale.^ 

122  N.  Y.  467,  25  N.  E.  Rep.  859,  per  Par-  part  of  the  sam  advanced.     In  1869  Hutch- 
ker,  J.  ings  sold  the  land  for  $100,000,  and  refased 
"Hntchings  and  Honore,  in  1861,  jointly  to  pay  any  part  of  the  profits  to  Honore. 
pnrchased  thirty  acres  of  land  near  Chicago,  But  it  was  decided  that  Hutchings  held  the 
ni.  Hntchings  advanced  the  entire  purchase  legal  title  to  one  half  the  land  in  trust  for 
price,  took  a  oonTcyance  to  himself,  and  Honore,  and  must  account  for  the  proceeds 
executed  a  writing  in  which,  among  other  according  to  the  agreement." 
things,  '  it  is  agreed  between  said  parties  ^  Wright  v.  Bates,  IS  Yt.  341 ;  Wood- 
that,  when  said  land  is  sold,  said  Hutchings  ward  v.  Pickett,  8  Gray,  617 ;  Preschbaker 
18  to  hare  first  his  six  thousand  dollars  so  v.  Feaman,  32  111.  475 ;  Ewart  t;.  Walling, 
adraoced,  and  ten  per  cent,  interest,  and  42  HI.  453;  Bearss  v.  Ford,  108  HI.  16. 
the  profits  over  and  ahore  said  sum  are  to  ^  Woodward  v.  Pickett,  8  Gray,  617. 
be  equally  diTided  between  said  parties.  ...  >  In  Boatright  v.  Peck,  33  Tex.  68. 
This  arrangement  is  to  continue  eighteen  ^  See  §§  889, 000,  the  cases  being  equally 
months,  when,  if  the  property  has  not  been  applicable  here;  Ransoue  r.  Frayser,  10 
sold,  said  Honore  is  to  pay  one  half  the  sum  Leigh,  692;  Gibson  v.  Eller,  13  Ind.  124; 
80  adranced,  with  the  accrued  interest,  or  Clark  v.  Finfon,  90  111.  245 ;  Hoffman  v. 
8aid  Hntchings  is  to  be  the  sole  owner  of  the  Ryan,  21   W.  Va.  415;    Gray  v.  Shelby 
same.'    The  land  was  not  sold  within  the  (Tex.),  18  8.  W.  Rep.  809. 
time  specified,  and  Honore  failed  to  pay  any 
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276.  Inadequaoy  of  prioe  is  one  of  the  circumstances  which  are 
considered  as  of  weight,  as  tending  to  show  that  an  absolute  convey- 
ance  accompanied  by  an  agreement  to  reconvey  is  a  mortgage  rather 
than  a  conditional  sale.  This  alone  will  not  authorize  a  court  to 
give  the  grantor  a  right  to  redeem,  but  in  connection  with  other 
evidence  affords  much  ground  of  inference  that  the  transaction  was 
not  really  what  it  purports  to  be.^  Inadequacy  of  price,  to  be  of 
controlling  effect,  must  be  gross.^  If  it  be  very  inadequate,  it  is  a 
circumstance  tending  to  show  a  loan  and  mortgage ;  but  it  is  not 
conclusive.  Nor  would  the  fact  of  the  adequacy  of  the  price,  taken 
in  connection  with  the  absence  of  any  obligation  to  repay  the  money, 
be  conclusive  that  a  conditional  sale  was  intended.^  Nevertheless, 
the  fact  that  the  consideration  is  fully  equal  to  the  value  of  the  land 
is  evidence  of  some  weight  that  the  transaction  was  a  sale  and  not  a 
mortgage,  because  men  in  making  a  loan  do  not  usually  advance  the 
full  amount  of  the  land.^ 

If  the  transaction  creates  no  debt  or  loan,  but  only  a  right  to  re- 
purchase, it  is  immaterial  whether  the  consideration  for  the  recon- 
veyance is  fixed  at  the  same  price  paid  for  the  conveyance,  or  at  an 
advanced  price.^ 

276.  When  the  transaction  is  otherwise  a  conditional  conveyance 
and  not  a  mortgage,  the  latter  character  is  not  imparted  to  it  by 
the  mere  fact  that  the  instrument  is  recorded  cus  a  mortgase.^ 
Tiie  acts  or  declarations  of  one  party  in  reference  to  the  transaction 
afterwards  will  not  change  its  character.     The  transaction  remains 

^  See  §  S29 ;  Thornborough  v.  Baker,  3  Kew  York :  Brown  v.  Dewey,  2  Barb.  28 ; 

Swanst.  628, 631 ;  Davis  v.  Thomas,  1  Buss.  Robinson  o.  Cropsey,  6  Paige,  480.    Vorth 

&  M.  506 ;  Williams  v.  Owen,  5  M.  &  C.  CaToUna :  Steel  v.  Black,  3  Jones  Eq.  427 ; 

303 ;   Douglass  v.  Calverwel),  3  Gif.  251 ;  Streator  r.  Jones,  3  Hawks,  423 ;  Sellers 

Langton  v.  Horton,  5  Beav.  9;  Rassell  v.  v.  Stalcup,  7  Ired.  Eq.  .13;  Kemp  v.  Earp, 

Southard,  12  How.  139;  Morris  v.  Nixon,  1  7  Ired.  Eq.  167.    FeniiBjlTaaia :  Wharf  r. 

How.  118, 126.    Alabama:  Pearson  v.  Seay,  Howell,  5  Binn.  499.     In  this  case  a  lot 

35  Ala.  612;  Crews  v.  Threadgill,  35  Ala.  worth  $800  was  conveyed  in  consideration 

334 ;  West  v,  Hendrix,  28  Ala.  226 ;  Rapier  of  $200,  with  an  agreement   to  reconvey 

V.  Gulf  City  Paper  Co.  77  Ala.  126.  Illinois :  upon  the  payment  of  this  sum  within  three 

Rue  V.  Dole,  107  III.  275.    Indiana:  Tar-  months.    Tezaa:  Gray  v.  Shelby  (Tex.),  18 

pie  r.  Lowe,  114  Ind.  37, 15  N.  E.  Rep.  834 ;  S.  W.  Rep.  809. 

Davis  V,  Stonestreet,  4  Ind.  101.     Iowa:  *  Elliott  v.  Maxwell,  7  Ired.  Eq.  246. 

Bridges  v.  Linder,  60  Iowa,  190,  14  N,  W.  *  Brown  w.  Dewey,  2  Barb.  28,  1  Sandf. 

Rep.  217,  quoting  text.     Kentneky:  Trim-  Ch.  56. 

ble  V.  McCormick  (Ky.),  15   S.  W.  Rep.  *  Carr  t;.  Rising,    62    111.   14,  19,    per 

358;  Oldham  v.  Halley,  2  J.  J.  Marsh.  113.  Walker,  J. 

Kaine:  Reed  r.  Reed,  75  Me.  264.    Mary-  *  Glover  ».  Payn,  19  Wend.  518;  Wert 

land :  Thompson  o.  Banks,  2  Md.  Ch.  430.  v.  Hendrix,  28  Ala.  226  ;  French  r.  Stnrdi- 

Kassaehnsettt :  Campbell  r.  Dearborn,  109  vant,  8  Me.  246 ;  Pitts  v.  Cable,  44  III.  103. 

Mass.  130,  144,  12  Am.  Rep.  671.    Missis-  •  Morrison  v.  Brand,  5  Daly,  40;  Jack- 

sippi:  Freeman  v.  Wilson,  51  Miss.  329.  son  r.  Richards,  6  Cow.  617,  619. 
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WHEN  THEY  CONSTITUTE  A  CONDITIONAL   SALE.  [§  277. 

what  the  parties  made  it  in  the  beginning,  until  by  mutual  agree- 
ment they  change  it.  It  can  hardly  be  said  that  the  treatment  of 
an  absolute  deed  as  conditional  by  the  grantee  can  make  it  a  mort- 
gage. If  it  was  a  mortgage  in  the  beginning,  his  admission  of  the 
fact  only  relieves  the  mortgagor  from  proving  it.  If  it  was  not  a 
mortgage  in  the  beginning,  bis  treating  it  as  such  has  no  effect  un- 
less the  mortgagor  concurs  in  so  treating  it,  so  that  in  fact,  by  mutual 
agreement,  the  character  of  the  instrument  is  changed.^ 

277.  Parol  evidence  is  admissible  in  equity  to  show  that  a 
conditional  sale,  and  not  a  mortgage,  was  intended,  in  case  there  is 
nothing  on  the  face  of  the  papers  to  determine  whether  the  transac- 
tion was  the  one  or  the  other.^  The  question  is  then  to  be  decided 
by  the  jury,  under  instructions,  and  not  by  the  court.^  For  this 
purpose  evidence  of  the  repeated  assertions  of  the  grantee  that  he 
had  bought  the  property  and  owned  it,  of  his  repeated  denials  that 
the  grantor  had  any  interest  in  it,  and  of  acts  of  ownership  incon- 
sistent with  the  position  of  a  mere  mortgagee  may  be  received.* 

But  if  the  instrument  on  its  face  be  a  mortgage,  or  if  a  deed  and 
bond  of  defeasance  be  executed  together  as  part  of  the  same  transac- 
tion, and  therefore  constitute  a  mortgage,  parol  evidence  is  not  ad- 
missible to  show  that  the  parties  intended  that  the  transaction  should 
operate  as  a  conditional  sale.^  It  is  then  for  the  court  to  construe 
the  instruments  and  determine  their  legal  effect.^  No  agreement  or 
intention  of  the  parties,  whether  at  the  time  of  the  transaction  or 
subsequently,  can  change  the  redeemable  character  of  a  mortgaged 

^  See,  on  this  point,  hat  not  wholly  agree-  raneous  agreement,  different  from  that  ex- 

ing  with  the  statement  in  the  text,  Holmes  pressed  in  the  writings,  such  admission  may 

r.  Fresh,  9  Mo.  201 ;  Thomaston  Bank  v.  be  important,  in  weighing  the  parol  evi- 

Stimp8on,-2l  Me.  195;  Nichols  v.  Reynolds,  dence  offered  to  show  that  the  conveyance, 

1  R.  I.  30,  36  Am.  Dec.  238.  though  absolute  in  form,  was  intended  to 

^  Gassert  v.  Bogk,  7  Mont.  585,  19  Pac.  operate  as  a  mortgage."   Daniels  v.  Lowery, 

Kep.  281;  Bogk  v.  Gassert  (U.  S.),  13  S.  92  Ala.  519,  8  So.  Rep.  352. 

CU  Rep.  738.  *  Bogk  v.  Gassert   (U.   S.),    13  S.    Ct. 

In  Alabama,  however,  it  is  declared  that  Rep.  738;  Alatin  v.  Cundiff,  52  Tex.  4.^3; 

parol  proof  is  inadmissible  to  show  that  an  Baker  v.  Firemen's  Fund  Ins.  Co.  79  Cal. 

absolute  conveyance  was  intended  to  operate  34,  21  Pac.  Rep.  357;  Wolfe  v.  McMillan, 

as  a  conditional  sale,  or  a  sale  with  a  right  117  Ind.  587,  20  N.  E.  Rep.  509. 

to  redeem.    Peagler  v.  Stabler,  91  Ala.  308,  *  See  §§  246,  282 ;  Newcomb  v.  Bonham, 

9   So.  Rep.  157.    Per  Coleman,  J.:  "It  is  1  Vern.  8,  214,  232;  Langton  v.  Horton,  5 

only  when  the  writings,  whether  executed  as  Beav.  9 ;  Hanford  v.  Blessing,  80  111.  188. 

a  Tvholeor  in  separate  instruments,  express  ^  Gassert  v.  Bogk,  7  Mont.  585,  19  Pac. 

what  purports  to  be  a  conditional  sale,  are  Rep.  281. 

considered  with  parol  evidence,  that  courts  ^  Alstin  v,  Cundiff,  52  Tex.  453 ;  Buse 

incline  to  construe  the  instruments  to  be  a  v.  Page,  32  Minn.  Ill,  19  N.  W.  Rep.  736, 

mortgage   rather  than  a  conditional  sale;  20  N.  W.  Rep.  95;  Voss  v.  Ellcr,  109  Ind. 

or  if  the  instruments  be  absolute  in  form,  260,  10  N.  £.  Rep.  74. 

and  it  be  admitted  there  was  a  contempo-  *<  Wing  v.  Cooper,  37  Vt.  169 ;  Woods  i\ 
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§  278.]         ABSOLUTE  DEED  AND  AGREEMENT  TO  BECONVET. 

In  the  one  the  proof  raises  an  equity  consistent  with  the  writing, 
and  in  the  other  the  proof  would  contradict  the  writing.^ 

And,  on  the  other  hand,  parol  evidence  is  admissible  in  equity 
to  show  that  a  formal  conveyance,  with  a  defeasance  executed  at 
the  same  time  or  afterwards,  constituted  in  fact  a  mortgage,  and 
not  a  conditional  sale.^ 

But  although  a  formal  conveyance  can  be  shown  to  be  a  mort- 
gage by  extrinsic  evidence,  a  formal  mortgage  cannot  be  shown  to 
be  a  conditional  sale.^  The  reason  of  the  rule,  that  a  formal  con- 
veyance may  be  shown  by  parol  to  be  a  mortgage,  while  a  formal 
mortgage  cannot  be  shown  to  be  a  conditional  sale  by  the  same 
means,  is,  that  '^  in  the  one  case  such  proof  raises  an  equity  consia- 
tent  with  the  writing,  while  in  the  other  it  would  contradict  the 
writing."  ^  When  the  transaction  is  a  sale  with  a  right  of  repur- 
chase, and  the  grantor  claims  it  to  be  a  mortgage,  a  bill  will  lie  to 
have  the  sale  established.^ 

Such  evidence  is  inadmissible  at  law.^  It  is  received  only  in 
equity,  and  when  there  exist  equitable  grounds  for  its  admission. 
It  is  held,  too,  that  the  rule  admitting  parol  evidence  in  equity  for 
the  purposes  mentioned  does  not  extend  to  an  official  conveyance, 
such  as  the  deed  of  a  sheriff  selling  under  process.^  Such  officer 
has  no  power  to  make  any  sale  other  than  an  absolute  one. 

278.  Very  slight  cirounistances  showing  that  the  transfer  was 
not  understood  at  the  time  to  be  absolute,  but  was  made  to  secure 
the  repayment  of  the  sum  advanced,  may  be  sufficient  to  turn  the 
scale,  if  the  evidence  be  not  clear  whether  the  transaction  was  a 
sale  or  only  a  mortgage.^  And  so,  where  there  is  an  agreement  to 
reconvey,  very  slight  circumstances  will  suffice,  in  relation  to  such  a 
transaction,  to  determine  its  character,  —  whether  it  is  a  mortgage 
or  an  absolute  conveyance  with  a  stipulation  securing  thlB  grantor  a 
reconveyance  upon  certain  terms  and  within  a  certain  time.^     Thus 

Wallace,  22  Pa.  St.  171  ;  Col  well  v.  Woods,  76 ;  Wharf  v,  Howell,  5  Binn.  499 ;  Reiteu- 

i                               3  Watts,  188,  27  Am.  Dec.  845 ;  Kunkle  v.  bangh  r.  Ludwick,  31  Pa.  St  131. 

j                               Wolfersberger,  6  Watts,  126;  Reitenbaugh  ♦  Per  Gibson,  0.  J.,  in  Kunklev.Wolfere- 

r.  Ludwick,  31  Pa.  St.  131,  138;  Brown  v.  berger,  6  Watts,  126;  Woods  v.  Wallace, 

Nickle,  6  Pa.  St.  390;  Hart  v,  Eppstein,  71  22  Pa.  St.  171. 

Tex.  752,  10  S.  W.  Rep.  85.  *  Rich  v.  Doane,  35  Vt.  125. 

1  Kunkle    i;.    Wolfersberger,    6    Watts,  »  Webb  v.  Rice,  6  Hill,  219;  Bragg  v. 

126.  Mftssie,  38  Ala.  89,  79  Am.  Dec.  82;  Mc- 

3  Reitenbaugh  v.  Ludwick,  31    P&.  St.  Clane  v.  White,  5  Minn.   178;  Belote  v. 

I                              390;  Fanner  v.  Grose,  42  Cal.  169.    And  Morrison,  8  Minn.  87.     Contra,  Tillson  r. 

\                              see  Gay  v.  Hamilton,  33  Cal.  686 ;  Tillson  Moulton,  23  111.  648.    See  §  882. 

V,  Moulton,  23  UI.  648 ;  Bearss  v.  Ford,  108  7  Ryan  v.  Dox.  25  Barb.  440. 

ni.  16 ;  Heath  v.  Williams,  30  Ind.  495.  &  McRinney  v.  Miller,  19  Mich.  142, 148. 

'  McClintock  v.  McClintock,  3  Brews.  *  Waite  v,  Dimick,  10  Allen,  364. 
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WHEN  THET  CONSTITUTE  A  CONDITIONAL  SALE.  [§  279. 

the  circumstance  that  the  reconveyance  is  to  be  made  upon  pay- 
ment of  the  precise  amount  of  the  consideration,  with  interest,  is 
taken  into  consideration  as  favoring  the  conclusion  that  a  loan  was 
made.^  The  fact  that  the  deed  contains  a  covenant  by  the  grantee 
assuming  the  payment  of  a  prior  mortgage  is  also  a  circumstance 
entitled  to  consideration  in  determining  what  was  the  purpose  of 
the  parties  in  making  the  contract,  but  it  is  not  controlling.^ 

279.  "When  it  is  doubtful  whether  the  transaction  is  a  mort- 
gage or  a  conditional  sale,  it  will  generally  be  treated  as  a  mort- 
gage,^ although  it  is  in  some  of  the  cases  said  that  the  transaction, 
appearing  upon  its  face  to  be  a  conditional  sale,  will  be  held  to  be 
such  when  no  circumatanoes  appear  showing  an  intention  that  it 
should  be  considered  a  mortgage.^  But  generally  courts  of  equity 
incline  against  conditional  sales,  and  give  the  benefit  of  any  doubt 
arising  upon  the  evidence  in  favor  of  the  grantor's  right  to  re- 
deem.^    ^*  It  is  unquestionably  true  that,  in  cases  where  upon  all 

^  Hiekox  v,   Lowe,    10   Cal.    197.    See  u.  Bishop,  15  111.553;  Bishop  v.  Williaros- 

§  875.  18  III.  101 ;  Miller  v,  Thomas,  U  IIL  428; 

2  Kraemer  v,  Adelsberger,  122  N.  Y.  467,  Pensoneaa  v.  PQlliam,  47  111.  58.    Indiana : 

25  N.  £.  Rep.  859,  per  Parker,  J.,  in  his  Heath  v.  Williams,  30  Ind.  496.    Kentnoky  : 

language.  Jenkins  v.  Stewart  (Kj.),  16  S.  W.  Rep. 

*  See  §§  886,  8S6;  Russell  v.  Southard,  356.  Iowa:  Tracks  v.  Lindsey,  18  Iowa,. 
12  How.  139;  O'Neill  v.  Capelle,  62  Mo.  504;  ScoU  v.  Mewhirter,  49  Iowa,  487; 
202;  Brant  v.  Robertson,  16  Mo.  129;  Barthell  r.  Sjyerson,  54  Iowa,  1 62,  6  N.  W. 
Turner  v.  Kerr,  44  Mo.  429;  Desloge  v.  Rep.  178;  Baird  v.  Rciniughaas  (Iowa),  .')4 
Ranger,  7  Mo.  327;  Heath  v.  Williams,  N.  W.  Rep.  148.  Kaine :  Reed  v.  Reed,  75. 
30  Ind.  495 ;  Bacon  v.  Brown,  19  Conn.  Me.  264.  Karyland :  Dougherty  r.  McCoI- 
34;  Trucks  r.  Lindsej,  18  Iowa,  504;  gan,  6  G.  &  J.  275 ;  Artz  o.  Grove,  21  Md. 
Baagher  r.  Merryman,  32  Md.  185;  Klein  456;  Baugher  v.  Merryman,  32  Md.  185i 
V.  McNamani,  54  Miss.  90;  Snarely  p.  Midhigan:  McRinney  v.  Miller,  19  Mich. 
Pickle,  29  Gratt.  27 ;  Do  Bruhl  v.  Maas,  54  142 ;  Cornell  v.  Hall,  22  Mich.  377.  Minna^ 
Tex.  464 ;  Cosby  i/.  Buchanan,  81  Ala.  574 ;  seta :  Holton  v,  Meighen,  15  Minn.  69.  Xia- 
Stephens  v,  Allen,  11  Greg.  188,  3  Pac.  sissippi:  Freeman  v.  Wilson,  51  Miss.  329. 
Rep.  168 ;  Gilchrist  v.  Beswick,  33  W.  Va.  Xxasonrl :  King  v.  Greves,  42  Mo.  App.  168. 
168,  10  S.  E.  Rep.  371 ;  Vincent  v.  Walker,  Kontana :  Gassert  v.  Bogk,  7  Mont.  585, 19 
A6  Ala.  333,  5  So.  Rep.  465.  Pac.  Rep.  281.    New  York :  Gtover  v,  Payne, 

*  Swetland  r.  Swetland,  3  Mich.  482;  19  Wend.  518;  Robinson  v.  Cropsey,  6 
Robinson  r.  Cropsey,  2  Edw.  138.  P&ig^i  480 ;  Matthews  v.  Sheehan^  69'  N.  Y. 

&  Fee  r.  Cobine,  11  Ir.  Eq.  Rep.  406.  585;  Horn  v.  Keltetas,  42  How.  Pr.  L38-; 

AlalMuna:  Tumipseed  v.  Cunningham,  16  Brown  c;.  Dewey,  2  Barb.  28.    VoEtkCltio- 

Ala.  501, 1  Alt.  Dec.  190;  McNeil  v.  Nors-  Una:  Poindexter  v,  McCannon,  I  Dev.  Eq. 

worthy,  39  Ala.  156;  Locke  v.  Palmer,  26  377,  18  Am.  Dec.  591. 

Ala.  312;  Mobile  Building  &  Loan  Asso.  v.  *'  A  resort,  however,  to  a  formal  condi- 

Robertson,  65  Ala.  382 ;  Crews  v.  Thread-  tional  sale,  as  a  device  to  defeat  the  equitjr 

gill,  35  Ala.  334 ;  Turner  v.  Wilkinson,  72  of  redemption,  will,  of  course,  when  shown^ 

Ala.  361 ;  Peagler  v.  Stabler,  91  Ala.  308,  9  be  unavailing  for  that  purpose.    And  the 

So.  Hep.  157 ;  Daniels  v.  Lowery,  92  Ala.  possibility  of   such    resort,   together  with 

519,  8  So.  Rep.  352.     Arkansas:  Scott  v.  other  considerations,  has  driven  courts  of 

Henry,  13  Ark.  112.    California:  Hiekox  equity  to  adopt  as  a  mie  that,  when  it  is 

r.  Lowe,  10  Cal.  196.    Illinois :  Williams  doubtful  whether  the  transaction  is  a  condi* 
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§§  280,  281.]      ABSOLUTE  DEED  AND  AGREEMENT  TO  REOONVET. 

the  circumstances  the  mind  is  uncertain  whether  a  security  or  a  sale 
-was  intended,  the  courts,  when  compelled  to  decide  between  them, 
n^ill  be  somewhat  guided  by  prudential  considerations,  and  will 
consequently  lean  to  the  conclusion  that  a  security  was  meant,  as 
more  likely  than  a  sale  to  subserve  the  ends  of  abstract  justice  and 
:avert  injurious  consequences.  And  where  the  idea  that  a  security 
was  intended  is  conveyed  with  reasonable  distinctness  by  the  writ- 
ings, and  no  evil  practice  or  mistake  appears,  the  court  will  incline 
to  regard  the  transaction  as  a  security  rather  than  a  sale,  because  in 
such  a  case  the  general  reasons  which  favor  written  evidence  concur 
with  the  reason  just  suggested."  ^ 

280.  The  same  considerations  apply  to  an  assifirnment  of  a 
mortgage,  accompanied  by  an  agreement  to  reassign  within  a  time 
mentioned.  In  Henry  v.  Davis  ^  the  Chancellor  said  :  "  It  is  clearly 
•established  by  the  answer  and  proofs  that  the  bond  and  mortgage 
were  assigned  by  the  plaintiff  to  the  defendant  by  way  of  mort- 
gage, to  secure  the  payment  of  $225  by  a  given  day;  and  any 
agreement  that  the  assignment  was  to  be  an  absolute  sale,  without 
redemption  upon  default  of  payment  on  the  day,  was  unconscien- 
tious, oppressive,  illegal,  and  void.  The  equity  of  redemption  still 
existed  in  the  plaintiff,  notwithstanding  any  such  agreement."  The 
same  considerations  apply  also  to  an  assignment  of  a  lease  made  in 
connection  with  an  agreement  to  reassign,  and  to  the  determination 
of  the  question  whether  they  constitute  a  mortgage  or  a  eondi- 
tional  sale  of  the  leasehold  estate.^  But  an  absolute  lease  is  not 
deemed  a  mortgage  because  the  rent  is  to  go  in  satisfaction  of  a 
debt* 

281.  When  a  mortgage  rather  than  a  trust.  —  A  declaration 
of  trust  made  by  one  to  whom  a  conveyance  was  made,  upon  his 
advancing  money  for  the  benefit  of  one  having  an  agreement  for 
the  purchase  of  the  land,  may  be  treated,  in  connection  with  the 
conveyance,  as  a  mortgage  rather  than  a  trust.^  A  debtor  con- 
veyed all  his  real  estate  to  one  of  his  creditors  by  an  absolute  deed, 
the  creditor  making  a  declaration  of  trust  that  he  would  sell  the 
property,  pay  the   debt  due    himself,   and   sums   to  be   advanced 

tional  Bale  or  a  mortgage,  it  will  be  hdd  to  ^  Folhemus  v.  Trainer,  30  Cal.  685.    And 

be  tiie  latter."    Trucks  v.  Lindsej,  18  Iowa,  see  King  v.  King,  3  P.  Wma.  358;  Good- 

504,  per  Cole,  J.     And  see  Reed  v.  Heed,  man  v.  Grierson,  2  Ball  &  B.  274,  278. 

75  Me.  264.  *  Halo  v.  Schick,  57  Pa.  St.  319. 

1  Cornell  ».  Hall,  22  Mich.  377,  383,  per  ^  Brum  field    v.   Boutall,   24    Hun,  451. 

Graves,  J.  See  Stephens  v.  Allen,   11    Greg.    188,3 

^  7  Johns.  Ch.  40.    And  see  Warren  v.  Pac.  Rep.  168;  Stewart  v.  Fellows,  128  111. 

Emerson,  I  Curtis,  239.  480,  17  N.  E.  Rep.  476. 
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WHEN  THEY  CONSTITUTE  A  CONDITIONAL  SALE.  [§  281. 

by  him  for  the  payment  of  other  debts  of  the  grantor,  and  after 
retaining  a  certain  sum  for  commissions  would  reconvey  what 
might  remain  of  the  property  to  the  grantor.  The  transaction  was 
adjudged  to  be  a  mortgage,  and  not  an  assignment  for  the  benefit 
of  creditors,  and  that  no  one  but  the  grantor  could  call  upon  the 
grantee  to  account.^  The  equity  of  redemption  was  still  subject  to 
attachment  by  the  creditors  of  the  grantor. 

But  a  conveyance  expressly  in  trust  to  pay  debts,  and  after  the 
debts  are  paid  in  trust  for  one  of  the  grantors,  was  held  not  to  be  a 
mortgage  ;  ^  and,  therefore,  the  creditors  could  not  maintain  a  suit 
for  foreclosure  or  sale.     In  such  a  conveyance,  a  covenant  on  the 

^Taylor  v.  Cornelias,  60  Pa.  St.  187;  secarity  for  the  payment  of  a  debt,  with  the 

Vance  v.  Lincoln,  38  Cal.  586;   Koch  v.  condition  that  it  shall  become  void  on  the 

BniSS**  1-*  CaL  256, 73  Am.  Dec.  651 ;  Com-  payment  of  the  debt  when  due,  and  with 

9tock  p.  Stewart,  Walk.  (Mich.)  110;  My-  power  to  the  trustee  to  sell  the  land  and 

crs's  Appeal,  42  Pa.  St.  518 ;  Gothainer  v.  pay  the  debt  in  case  of  default  on  the  part 

Grigg,  32  N.  J.  £q.  567 ;  Chambers  v.  Gold-  of  the  debtor,  is  a  deed  of  trust  in  the 

win,  5  Yes.  834;  Bell  v.  Carter,  17  Bear,  nature  of    a  mortgage.     By  an  absolute 

11;  Jenkin  v.  Row,  5  De  G.  &  S.  107;  deed  of  trust  the  grantor  parts  absolutely 

Woodruff  9.  Robb,  19  Ohio,  212;  Tnrpie  v.  with  the  title,  which  rests  in  the  grantee, 

Lowe,  114  Ind.  37, 15  N.  E.  Rep.  834 ;  Hoff-  unconditionally,  for  the  purpose  of  the  trust, 

man  r.  Mackall,  5  Ohio  St.  124,  64  Am.  The  latter  is  a  conveyance  to  a  trustee  for 

Dec  637.  the  purpose  of  raising  a  fund  to  pay  debts ; 

The  fact  that  an  instrument  contains  no  while  the  former  is  a  conveyance  in  trust 
provision  for  restoring  the  title  to  the  for  the  purpose  of  securing  a  debt,  subject 
grantor,  but  provides  that  the  grantee  may  to  a  condition  of  defeasance."  A  deed 
!sell  at  his  discretion,  is  somewhat  inconsis-  stated  that  it  was  given  to  indemnify  the 
tent  with  the  theory  of  a  mortgage ;  for  in  grantor's  sureties  on  a  certain  bond,  pay- 
mortgages  the  defeasance  ordinarily  pro-  able  at  her  death,  and  to  save  them  from 
Tides  that,  upon  payment  of  the  debt,  title  to  pecuniary  harm,  conveyed  "  in  trust,  how- 
the  premises  incumbered  shall  revert  to  the  ever,  as  aforesaid,  to  the  intent "  that  the 
mortgagor.  Armor  v.  Spalding,  14  Colo,  beneficiaries  "  shall  have  possession,  excln- 
302,  23  Pac.  Rep.  789.  sive  control,  and  management  of  the  lots, 

In  Lance's  App.  112  Pa.  St.  the  court  and  be  entitled  to  all  the  profits  and  rents  ; " 

saj  that  a  mortgage  is  distinguishable  from  and  the  trustee,  at  the  death  of  the  grantor 

a  trust  in  this  only,  that  the  property  in  it  or  thereafter,  as  the  beneficiaries  may  direct, 

is  to  revert  to  the  mortgagor  on  the  dis-  shall  "make  and  convey  snch  title  as  is 

charge  of  the  obligation  for  the  perform-  vested  in  him"  to  any  person  or  persons 

ance  of  which  it  is  pledged.    In  Hoffman  v.  whom  the  beneficiaries  may  designate.    The 

Mackall,  5  Ohio  St.   124,  64  Am.  Dec.  instrument  was  held  to  be  in  the  nature  of  a 

637,  the  court  say :  "  A  mortgage  is  a  con-  mortgage,  and  not  an  absolute  conveyance. 

Teysnce  of  an  estate,  or  pledge  of  property  Fountain  v,  Schulenberg,  &c.  Lumber  Co. 

as  security  for  the  payment  of  money,  or  (Mo.)  18  S.  W.  Rep.  1147.    See  further,  ns 

the  performance  of    some  other  act,  and  to  the  distinction  between  a  mortgage  and 

conditioned  to  become  void  upon  such  pay-  a  trust,  Turpie  v.  Lowe,  114  Ind.  37, 15  N. 

ment  or  performance.    A  deed  of  trust  in  E.  Rep.  834.    See,  also,  Cadett  v,  Starr,  70 

the  nature  of  a  mortgage  is  a  conveyance  in  Tex.  485,  7  S.  W.  Rep.  844. 

tmstby  way  of  security,  subject  to  a  condi-  ^  M'Menomy  v.  Murray,  3  Johns.   Ch. 

tion  of  defeasance  or  redemption  at  any  435 ;  Charles  v.  Clagett,  3  Md.  82 ;  Marvin 

time  before  the  sale  of  the  property*.    A  deed  v.  Titsworth,  10  Wis.  320. 
conveying  land  to  a  trustee  as  mere  collateral 
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part  of  the  debtor  to  pay  the  debts  would,  doubtless,  make  a  mort- 
gage of  it.^ 

A  declaration  of  trust  by  a  grantee,  to  the  effect  that  the  money 
to  be  paid  by  him  belonged  to  certain  creditors  of  the  grantor,  is 
not  in  the  nature  of  a  defeasance,  and  does  not  with  the  deed  con- 
stitute a  mortgage.^ 

^  Taylor  v.  Emerson,  4  Dr.  &  War.  117 ;     Pemberton  v.  Simmona,  100  K.  C.  316/6  S. 
Holmes  v.  Matthews,  3  £q.  Rep.  450.    See     £.  Rep.  122. 

«  Frick's  App.  87  Pa.  St.  837. 
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CHAPTER  VIII. 

PAROL   EVIDENCE   TO   PJROVB  AN   ABSOLUTE    DEED   A   MOBTGAGE, 

I.  The  groauds  upon  which  it  is  admittedi  I  II.  What  facts  are  considered,  324-342. 
282-^23.  I 

I.   The  Grounds  upon  which  it  is  admitted, 

282.  It  is  a  settled  rule  and  praotioe  of  courts  of  equity  to 
set  aside  a  formal  deed,  and  allow  the  grantor  to  redeem  upon 
proof,  eyen  by  parol  evidence,  that  the  conveyance  was  not  a  sale, 
bat  merely  a  security  for  a  debt,  and  therefore  a  mortgage.  Ex- 
cept where,  as  in  New  Hampshire  and  Georgia,  the  exercise  of  this 
power  is  prohibited  by  statute,  there  is  probably  now  no  dissent 
anywhere  from  the  doctrine  that  in  equity  a  deed  may  be  converted 
into  a  mortgage  whenever  there  are  proper  equitable  grounds  for 
the  exercise  of  the  power.  To  this  extent  there  is  substantial  uni- 
formity in  the  decisions  of  the  courts  of  the  United  States  and  of 
the  several  States.  But  as  to  the  grounds  upon  which  this  equita- 
ble power  is  exercised  there  is  much  diversity  of  opinion,  and  there 
is  also  considerable  diversity  of  adjudication  in  the  application  of 
the  doctrine.  Under  what  circumstances  and  upon  what  evidence 
this  power  shall  be  exercised,  it  is  only  reasonable  to  expect  con- 
siderable divergence  of  practice  in  different  courts.  The  cases  in 
which  the  courts  have  been  called  upon  to  receive  parol  evidence  to 
show  that  a  deed  absolute  in  terms  is  a  mortgage  are  very  numer- 
ous. For  these  reasons,  and  because  the  subject  is  of  much  practi- 
cal importance,  a  statement  of  the  rule  in  equity  upon  it  in  each  of 
the  States  is  given. 

At  law  it  is  generally  agreed  that  parol  evidence  to  show  that  a 
deed  absolute  on  its  face  was  intended  only  as  a  mortgage  is  inad- 
missible.^ 

^  t'STT;  Brjant  v.  Crosby,  36  Me.  562,  Am.   Dec.   82;    Gates    v,   Sutherland,   76 

58  Am.  Dec.  767;  Stinchfield  v.  Milliken,  Mich.  231,  42  N.  W.  Rep.  1112 ;  McOlane 

71  Me.  567,  570;  Benton  v.  Jones,  8  Conn.  v.  White,  5  Minn.  178;  Belote  v.  Morrison, 

186;  Reading  v.  Weston,  8  Conn.   117;  8  Minn.  87  ;  Jones  v.  Blake,  33  Minn.  362; 

Hofljel  V.  Lindell,  10   Mo.  483 ;    Farley  v.  Moore  v.  Wade,  8  Kans.  380.    In  Illinois, 

Goocher,  11  Iowa,  570;  Webb  v.  Rice,  6  however,  it  is  admissible  at  law.    Tillson  v. 

Hill,  219;  Bragg  v.  Massie,  38  Ala.  89,  69  Moulton,  23  111.  648;  Miller  v.  Thomas,  1 4 
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Parol  evidence  is  admissible  in  equity  to  show  that  a  deed  abso- 
lute in  form  is  in  fact  a  mortgage,  not  because  the  rules  of  evidence 
are  different  in  equity  from  what  they  are  at  law,  but  because  the 
jurisdiction  and  power  of  the  courts  with  reference  to  dealing  with 
the  facts  presented  are  different.  The  rules  of  evidence  are  the 
same  in  both  courts.  The  question  whether  an  absolute  deed  was 
intended  to  operate  as  a  mortgage  is  one  which  belongs  exclusively 
to  equity  tribunals,  and  over  which  common  law  tribunals  have  no 
jurisdiction  whatever.^  This  distinction  is  not  observed,  however, 
in  those  courts  which  exercise  both  legal  and  equitable  jurisdiction, 
and  in  which  both  legal  and  equitable  defences  may  be  interposed 
in  the  same  action.^ 

283.  To  obtain  relief  the  plaintiff  must  have  equitable 
grounds  for  it.  The  grounds  on  which  courts  of  equity  admit  oral 
evidence,  to  show  that  a  deed  absolute  in  form  is  in  fact  a  mortgage, 
are  purely  equitable,  and  relief  is  refused  whenever  the  equitable 
consideration  is  wanting.  Therefore,  when  a  debtor  has  made  an 
absolute  conveyance  of  his  land  to  one  creditor  for  the  purpose  of 
defrauding  his  other  creditors,  he  is  in  no  condition  to  ask  a  court 
of  equity  to  interfere  actively  in  his  behalf  to  help  him  get  his  land 
back  again,  and  thus  secure  to  him  the  fruits  of  his  fraudulent 
devices.^  "  One  who  comes  for  relief  into  a  court  whose  proceed- 
ings are  intended  to  reach  the  conscience  of  the  parties  must  first 
have  that  standard  applied  to  his  own  conduct  in  the  transactions 
out  of  which  his  grievance  arises.  If  that  condemns  himself,  he 
cannot  insist  upon  applying  it  to  the  other  party."  *  An  oral  agree- 
ment between  the  debtor  and  the  creditor  who  took  the  conveyance, 
whereby  the  latter  agreed  to  reconvey  the  land  upon  payment  of 
the  debt  due  him,  is  not  deemed  in  such  case  an  equitable  ground 
for  relief.  The  court  will  interfere  only  for  the  benefit  of  those 
whom  the  debtor  intended  to  defraud.  It  is  true  that  a  grantee, 
whose  rights  were  not  infringed,  cannot  set  up  the  grantor's  fraud 
against  other  creditors  in  the  conveyance,  to  defeat  any  legal  claim 

III.  428 ;  Coates  v.  Woodwortb,  13  111.  654.  3  Wakefield  v.  Day,  41  Minn.  344,  43  N- 

So  in  Iowa:  Mc Annuity  v.  Seick,  59  Iowa,  W.  Rep.  71. 

586,  is  N.  W.  Rep.  743.    So  Id  California:  *  Hassam  v,    Bnrrett,   115  Mass.  256; 

see  §  288.    So. in  Wisoonflin :  see  §  890.    In  Arnold  v.  Mattison,  3  Rich.  £q.  153 ;  Web- 

Fenniylvania,  §  812,  and  Texas,  §  816,  there  ber  v.  Farmer,  4  Bro.  P.  C.  170;  BalHwia 

are  no  chancery  courts,  and  this  evidence  v.  Cawthome,  19  Yes.  166. 

is  admitted  at  law.  *  Mr.  Justice  Wells,  in  Hassam  v.  Bar- 
See  article  13  West  Jur.  193,  fully  exam-  rett,  115  Mass.  256;  Kitts  r.  Wilson  (Ind.). 

iniug  this  subject.  29  N.  E.  Rep.  401,  qnoting  text;  Parrott 

1  Foley  ».  Kirk, 33  N.J.  Eq.  170;  Stinch-  i\  Baker,  82  Ga.  364,  9  S.  E.  Rep.  1068; 

field  r.  Milliken,  71  Me.  567.  Ybarra  v,  Lorenzana,  53  Cal.  197. 
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AN  ABSOLUTE  DEED  A  MORTGAGE.  [§§  284,  285. 

or  interest  which  the  fraudulent  debtor  may  seek  to  enforce.  But 
the  difficulty  is,  that  when  the  debtor  has  no  legal  right,  but  comes 
into  equity  seeking  relief,  he  has  in  such  case  no  equitable  standing, 
and  must  go  out  of  court. 

A  fraudulent  grantor  will  not  be  aided  in  redeeming  his  absolute 
conveyance  as  being  a  mortgage  only.  Thus,  if  he  has  executed 
such  conveyance  to  his  creditor  to  secure  a  debt  to  the  latter,  and 
at  the  same  time  to  hinder  and.  delay  other  creditors,  an  oral  agree- 
ment of  the  grantee  to  reconvey  the  land  to  the  grantor  on  pay- 
ment of  the  debt  will  not  be  enforced  in  equity.^  The  heirs  of 
such  grantor  stand  in  no  better  position  than  he,  with  respect  to  a 
right  to  declare  an  absolute  conveyance  in  form  a  mortgage  in 
effect.2 

But  the  rights  of  a  widow  in  land  conveyed  by  her  husband  in 
fee  to  a  creditor  to  secure  him,  but  to  defraud  other  creditors,  are 
not  affected  by  such  fraudulent  intent,  unless  she  was  aware  of  and 
participated  in  the  same ;  and,  if  she  be  innocent  in  the  premises, 
the  absolute  conveyance  will,  as  to  her  rights,  be  declared  a  mort- 
gage.' 

284.  The  English  decisions  are  to  the  effect  that  in  equity  an 

absolute  conveyance  may  be  construed  to  be  a  mortgage  when  the 
defeasance  has  been  omitted  by  fraud  or  accident ;  ^  when  the 
grantee  has  made  a  separate  defeasance,  although  merely  verbal ;  ^ 
or  when  by  the  payment  of  interest,  or  other  circumstances,  it  ap- 
pears that  the  conveyance  was  intended  to  be  a  mortgage.® 

285.  The  doctrine  in  the  United  States  Courts.  —  Tiie  de- 
cisions of  the  Supreme  Court  of  the  United  States,  and  the  Circuit 
and  District  Courts,  are  uniform  in  admitting  parol  evidence  to 
show  that  an  absolute  conveyance  is  in  fact  a  mortgaged     The  ad- 

1  Kitts  V,  Wilson  (Ind.),  29  N.  E.  Rep.  Parker,  2  Ves.  Sen.  219,  per  Lord  Hard- 
401 ;  Edwards  v.  Hayerstick,  53  Ind.  348 ;  wicke ;  Imbam  u.  Child,  1  Bro.  C.  C.  92 ; 
Henry  r.  Stevens,  108  Ind.  281,  9  N.  E.  Portmore  v.  Morris,  2  Bro.  C.  C.  219;  Lin- 
Rep.  356;  Sweet  V,  Tinslar,  52  Barb.  271,  coin  r.  Wright.  4  Be  G.  &  J.  16. 
273;  Bolt  V.  Rogers,  3  Paige,  154,  157.  *  Manlove  v.  Bale,  2  Vem.  84;  Lincoln 

*  Kitts  V.  Wilson  (Ind.),  29  N.  E.  Rep.  i;.  Wright,  4  De  G.  &  J.  16;  Whitfield  v, 
401 ;  Wilson  v.  Campbell,  1 19  Ind.  286, 290,  Parfitt,  15  Jur.  852. 

21  N.  E.  Rep.  893;  Laney  v.  Lanej,  2  Ind.  *  Allenby  v.  Dalton,  5  L.  J.  E.  B.  312 ; 

196 ;  Springer  v.  Drosch,  32    Ind.   486 ;  Cripps  v.  Jee,  4  Bro.  C.  C.  472 ;  Sevier  v. 

Stewart  v.  Ackley,  52  Barb.  283,  287 ;  Mose-  Green  way,  19  Ves.  413. 

ley  V.  Moseley,  15  N.  T.  334;  Battle  v.  ''  Rnssell   v.  Southard,   12    How.   139; 

Street,  85  Tenn.  282,  2  S.  W.  Rep.  384.  Morris  v.  Nixon,  1   How.  118;   Sprigg  ». 

>  Kitts  V,  Wilson  (Ind.),  29  N.  E.  Rep.  Bank  of  Monnt  Pleasant,  14  Pet.  201,  208; 

401.  Hughes  V.  Edwards,  9  Wheat.  489  ;  Taylor 

*  Maxwell  v.  Monntacnte,  Prec.  Ch.  526 ;  v.  Luther,  2  Snmn.  228 ;  Flagg  v.  Mann,  2 
Card  V.  Jaffray,  2  Scb.  &  Lef.  374;  Eng.  Sumn.  486;  Eldredge  v,  Jenkins,  3  Story, 
land  p.  Codrington,  1  Eden,  169 ;  Dixon  v.  181 ;  Bentley  v  Phelps,  2  Wood.  &  M.  426 ; 
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miasion  of  such  evidence  is  not  limited  to  cases  in  which  express 
deceit  or  fraud  in  taking  the  conveyance  in  that  form  is  shown. 
It  is  admitted  where  the  instrument  of  defeasance  has  been 
*'  omitted  by  design  upon  mutual  confidence  between  the  parties.^' 
It  is  admitted  to  show  the  real  intention  of  the  parties,  and  the  real 
nature  of  the  transaction.  In  RitsseU  v.  Soutliard  the  Supreme 
Court  declare  that  when  it  is  alleged  and  proved  that  a  loan  was 
really  intended,  and  the  grantee  sets  up  the  loan  as  a  payment  of 
purchase-money,  and  the  conveyance  as  a  sale,  both  fraud  and  a 
vice  in  the  consideration  are  sufficiently  averred  and  proved  to  re- 
quire a  court  of  equity  to  hold  the  transaction  to  be  a  mortgage ; 
and  that,  whenever  the  transaction  is  in  substance  a  loan  of  money 
upon  security  of  the  land  conveyed,  a  court  of  equity  is  bound  to 
look  through  the  forms  in  which  the  contrivance  of  the  lender  has 
enveloped  it,  and  declare  the  conveyance  to  be  a  mortgage.  In  the 
late  case  of  Peugh  v.  Davis  ^  the  court  also  declare  that  as  the  equity, 
upon  which  the  court  acts  in  such  cases,  arises  from  the  real  char- 
acter of  the  transaction,  any  evidence,  written  or  oral,  tending  to 
show  this,  is  admissible. 

286.  In  Alabama  a  court  of  equity  will  not  by  parol  evidence 
establish  a  deed  absolute  on  its  face  as  a  mortgage  ^'unless  the 
proofs  are  clear,  consistent,  and  convincing "  that  it  was  not  in- 
tended as  an  absolute  purchase,  but  was  intended  as  a  security  for 
money .^  Such  evidence  seems  by  the  earlier  cases  to  have  been 
admitted  upon  the  ground  of  fraud,  accident,  or  mistake^^  but  the 
later  cases  admit  it  to  show  the  real  character  of  the  transaction.^ 
It  is  iii  equity  and  not  at  law  that  parol  evidence  is  admissible  in 
such  cases.^ 

Such  a  conveyance  made  by  an  embarrassed  debtor  is  regarded 
in  this  State  as  fraudulent  and  void  as  against  existing  creditors.^ 

Wyman  v.Baboock,2  Cartis,  886,  398;  sub  Ala.  125;  Brantley  v.  West,  27  Ala.  542; 

nom.  Babcock  v.  Wyman,  19  How.  289;  Locke  v.  Palmer,  26  Ala.  312;  Brjan  v. 

Amory  v.  Lawrence,  3  Cliff.  523 ;  Hubbard  Cowart,  21  Ala.  92 ;  Parish  v.  Gates,  29 

V.  StetBon,  3  MacArthur,  113;  Andrews  v.  Ala.  254;    CiewB  v.  Threadgill,  35  Ala. 

Hyde,  3  Cliff.  516,  522.  334 ;  Bishop  r.  Bishop,  13  Ala.  475. 

1  96  U.  S.  332 ;  Horbach  v.  Hill,  112  U.  «  Robinson  v,  Farrelly,  16  Ala.  472,  476 ; 

S.  144,  5  S.  Ct.  81.  Adams  v.  Pilcher,  92  Ala.  474,  8  So.  Bep. 

»  PhUlips  V.  Croft,  42  Ala.  477  ;  Parka  v,  757 ;  StoutB  o.  Bonae,  84  Ala.  809 ;  Knans  v. 

Parks,  66  Ala.  326;  Knaas  v.  Dreher,  84  Drcher,  84  Ala.  319,  4  So.  Kep.  287;  Mc- 

Ala.  319, 4  So.  Rep.  287;  Turner  u.  Wilkin-  Millan  v.  Jewett,  85  Ala.  476;  Cosby  v. 

son,  72  Ala.  361 ;  Cosby  v,  Buchanan,  81  Buchanan,  81  Ala.  574,  1  So.  Rep.  898. 

Ala.  574,  1  So.  Rep.  898 ;  Peagler  v.  Sta-  ^  Bragg  v.  Massie,  38  Ala.  89,  106,  79 

bier,  91  Ala.  308,  9  So.  Rep.  157.  Am.  Dec.  82;  Jones  v,  Trawick,  31  Ala. 

<  English  V.  Lane,  1  Port.  .328  ;  West  v.  253,  256 ;  Parish  v.  Gates,  29  Ala.  254, 261. 

Hendrix,  28  Ala.  226 ;  Wells  v.  Morrow,  38  •  §  687. 
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287.  In  Arkansas  parol  evidence  is  admissible  tx>  show  an  ab- 
solute deed  to  be  a  mortgage,^  and  the  ground  of  its  admission  is 
stated  in  some  of  the  cases  to  be  fraud  or  mistake ;  ^  but  in  later 
cases  it  seems  to  be  held  generally  admissible  to  show  the  intention 
of  the  parties,  and  the  fact  that  the  transaction  was  really  a  mort- 
gage.^ The  evidence  to  authorize  the  construing  of  such  a  deed  to 
be  a  mortgage  must  be  clear  and  decisive.* 

288.  In  California  parol  evidence  is  admissible  in  law  ^  as  well 
as  in  equity  to  show  that  a  deed  absolute  upon  its  face  was  intended 
as  a  mortgage,  and  such  evidence  is  not  restricted  to  cases  of  fraud, 
accident,  or  mistake.  Evidence  of  the  circumstances  and  relations 
existing  between  the  parties  is  admitted,  not  for  the  purpose  of 
contradicting  or  varying  the  deed,  but  to  establish  an  equity  supe- 
rior to  its  terms.^  The  deed  must  speak  for  itself,  but  the  objects 
and  purposes  of  the  parties  in  executing  the  instrument  may  be 
inquired  into.  Fraud  in  the  use  of  the  deed  is  as  much  a  ground 
for  the  interposition  of  equity  as  fraud  in  its  creation.  In  Pierce 
T.  Robinson^  Mr  Justice  Field  forcibly  and  clearly  declares  these  to 

^  Johnson  r.  Clark,  5  Ark.  321 ;  Scott  v.  I  have  observed,  is  in  form  a  conveyance  of 

Henry,  13  Ark.  112;  McCarron  v.  Cassidy,  the  conditional  estate,  and  the  assertion  of 

18  Ark  34.  a  right  to  redeem  from  a  forfeiture  involves 

'  Bbkemore  r.  Brynside,  7   Ark.  505 ;  the  same  departure  from  the  terms  of  the 

Jordan  r.  Fenno,  13  Ark.  593.  instrnment  as  in  the  case  of  an  absolnte 

'  Anthony  v,  Anthony,  23   Ark.  479  ;  conveyance  executed  as  security.    The  con- 

Harman  v.  Maj,  40  Ark.  146.  veyance  upon  condition  by  its  terms  pur- 

^  Harman  v.  May,  40  Ark.  146 ;  Trieber  ports  to  vest  the  entire  estate    upon    the 

r-  Andrews,  31    Ark.   163;    Williams    t;.  breach  of  the  condition,  just  as  the  absolute 

Cheatham,  19  Ark.  278.  conveyance  does  in  the  first  instance.    The 

^  Jackson  o.   Lodge,  36  Cal.  28 ;    Cnn-  equity  arises  and  is  asserted  in  both  cases 

ningham  v.  Hawkins,  27  Cal.  60S.  npon  exactly  the  same  principles,  and  i^ 

^  Hnscheon  v.  Hnscheon,   71   Cal.  407,  enforced  without  reference  to  the  agreement 

12  Pac  Rep.  410;  Amot  v,  Baird  (Cal),  12  of  the  parties,  but  from  the  nature  of  the 

Pac  Rep.  386 ;  Locke  v.  Moulton,  96  Cal.  transaction  to  which   the    right  attaches, 

21, 30  Pac.  Rep.  957.  from  the  policy  of  the  law,  as  an  inseparable 

^  Pierce  v.  Robinson,  13  Cal.  116,  over-  incident.    And  see,  also,  Johnson  v.  Sher- 

niling  the  earlier  cases  of  Lee  v.  Evans,  8  man,  15  Cal.  287,  291,  76  Am.  Dec.  481 ; 

CbL  424,  and  Low  v.  Henry,  9   Cal.  538,  Lodge  v.  Tnrman,  24  Cal.  385,  390 ;  Cun- 

restricting  such  evidence  to  cases  of  fraud,  ningham  v,  Hawkins,  24  Cal.  403,  85  Am. 

accident,  or  mistake.    In  further  illustration  Dec.  73;  Gay  v.  Hamilton,  33  Gal.  686; 

of  the  reason  of  the  rule,  the  learned  judge  Hopper  v.  Jones,  29  Cal.  18 ;  Jackson  v. 

says:  "Unless  parol  evidence  can  be  ad-  Lodge,  36  CaL  28;  Vance  v.  Lincoln,  38 

mitted,  the  policy  of  the  law  will  be  con-  Cal.  586 ;  Farmer  v.  Grose,  42  Cal.  169 ; 

stantly  evaded.    Debtors,  under  the  force  Raynor  v.  Lyons,  37  Cal.  452;  Knhn  v. 

of  pressing  necessities,  will  submit  to  almost  Rumpp,  46  Ca.1 299 ;  Montgomery  v.  Spect, 

aoy  exactions  for  loans  of  a  trifling  amount  55  Cal.  352 ;  Booth  v.  Hoskins,   75  Cal. 

compared  with  the  value  of  the  property,  271,  17  Pac.  Rep.  225;  Hall  v,  Amott,  80 

aod  the  equity  of  redemption  will  elude  the  Cal.  348, 22  Pac.  Rep.  200;  Taylor  v.  Mc- 

grasp  of  the  court,  and  rest  in  the  simple  Lain,  64  Cal.  513,  2  Pac.  Rep.  399 ;  Healy 

good  faith  of  the  creditor.    A  mortgage,  as  v,  O'Brien,  66  Cal.  517,  6  Pac  Rep.  386 ; 
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be  the  true  grounds  for  the  admission  of  parol  evidence  to  show  that 
a  deed  absolute  in  its  terms  is  in  fact  a  mortgage.  Such  a  deed 
being  a  mortgage  does  not  pass  the  title  to  the  land.^ 

It  is  declared  by  statute  that  every  transfer  of  an  interest  in  real 
estate,  other  than  in  trust  made  only  as  a  security  for  the  perform- 
ance of  another  act,  is  to  be  deemed  a  mortgage.^  The  fact  that 
the  transfer  is  made  subject  to  defeasance  may  be  proved,  though  it 
does  not  appear  by  the  terms  of  the  instrument. 

288  a.  In  Colorado  it  is  provided  by  statute  that  a  deed  may  be 
proved  by  oral  testimony  to  be  in  effect  a  mortgage.* 

289.  In  Connecticut  the  court  in  one  case  seemed  to  regard  it 
as  an  undecided  question  whether  parol  evidence  is  admissible  to 
show  that  an  absolute  deed  is  a  mortgage,^  but  in  a  later  case  it  was 
held  that  an  absolute  deed,  if  intended  as  a  security  for  a  debt,  is 
to  be  regarded  as  a  mortgage.^  In  early  cases  it  was  held  that  such 
evidence  was  inadmissible  in  courts  of  law,  either  as  between  the 
parties  or  between  third  persons.^  An  absolute  deed  may  be  shown 
to  be  a  mortgage  by  evidence  from  any  paper  signed  by  the  grantee 
showing  that  the  deed  was  given  as  security  only."  In  equity 
parol  evidence  seems  to  have  been  admitted  to  show  that  the 
defeasance  was  omitted  by  fraud  or  mistake.^ 

290.  Delaware.  —  A  court  of  equity  will  treat  a  deed  abso- 
lute in  form  as  a  mortgage,  or  a  conveyance  in  trust  for  the  pay- 
ment of  debts,  if  the  parties  in  executing  it  intended  it  as  a  se- 
curity. But  where  there  was  no  deception,  undue  influence,  or 
other  fraudulent  means  employed  to  procure  a  deed  absolute  in 
form,  the  party  relying  upon  parol  evidence  to  prove  that  there  was 
an  agreement,  understanding,  or  intention  that  the  instrument 
should  be  in  effect  a  mortgage  or  security  for  the  payment  of  an 
indebtedness,  must  adduce  clear  and  convincing  proof.^ 

Kaynor  ».  Drew,  72  Cal.  307, 13  Pac.  Rep.  ^  French  w.  Barns,  35  Conn.  359. 

866;  Murdock  t?.  Clarke,  90  Cal.  427,  27  «  Reading  i;.   Weston,  8  Conn.   117,  7 

Pac.  Rep.  275 ;  Brison  v,  Brison,  75  Cal.  Conn.  143,  149 ;  Benton  v,  Jones,  8  Codd. 

525,  17  Pac.  Rep.  689;  Butler  v.  Hjland,  186. 

89  Cal.  575,  26  Pac.  Rep.  1108."  '  Bclton  v.  Avcrj,  2  Root.  279,  1  Am. 

1  Moisant  v,  McPhee,  92  Cal.  76,  28  Pac.  Dec.  70 ;  French  ».  Lyon,  2  Root,  69. 
Rep.  46;  Fisher'a  App.  (Pa.  St.),  19  Atl.  »  Washburn  r.  Merrills,  1   Day,  139,  2 
Rep.  276.  Am.  Dec.  59 ;  Daniels  v.  Alrord,  2  Root, 

2  Ciyil  Code,  §§  2924, 2925 ;  Huscheon  v.  196;  Collins  v.  Tillou,  26   Conn.   368,  38 
Iluscheon,  71  Cal.  407,  12  Pac.  Rep.  410.  Am.  Dec.  398 ;  Bacon  v.  Brown,  19  Conn. 

'  Civil  Code  Pro.  §  263.    As  to  the  evi-  29;    Jarvis  v.  Woodruff,  22   Conn«  548; 

dence,  see  Davis  V.Hopkins  (Colo.),  32  Pac  Mills  v.   Mills,  26  Conn.  213;  French  r. 

Rep.  70;  Perot  v.  Cooper,  17  Colo.  80,28  Bums,  35  Conn.  359;   Brainerd  v.  Brain- 

Pac.  Rep.  391.  erd,  15  Conn.  575. 

^  Osgood  v.  Thompson  Bank,  30  Conn.  27.  ^  Walker  v.  Farmers'  Bank,  14  Atl.  Rep. 
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201.  In  Florida  it  is  provided  that  all  conveyances  made  with 
the  intention  of  securing  the  payment  of  money  shall  be  deemed 
mortgages.^  This  statute,  however,  does  not  change  the  rule  as  to 
the  admission  of  parol  evidence  to  show  that  a  deed  absolute  on  its 
face  was  intended  as  a  mortgage ;  but  some  ground  for  equitable 
interference  must  be  shown,  such  as  fraud,  accident,  or  mistake  in 
the  execution  of  the  instrument.^  In  a  late  case  the  court  say  that 
parol  evidence  is  admissible  in  equity  to  show  that  an  absolute  deed 
was  intended  as  a  mortgage ;  that  the  court  looks  beyond  the  terms 
of  the  instrument  to  the  real  transaction;  and  that  any  evidence 
tending  to  show  this  is  admissible.^ 

292.  In  Georgia  it  is  provided  by  statute  that  a  deed  absolute 
on  its  face,  accompanied  with  possession  of  the  property,  shall  not 
be  proved,  at  the  instance  of  the  parties,  by  parol  evidence,  to  be  a 
mortgage  only,  unless  fraud  in  its  procurement  is  the  issue  to  be 
tried.^  Such  a  deed  passes  the  legal  title,  and  enables  the  grantee 
to  recover  possession  by  ejectment,  although  a  formal  mortgage 
does  not.^  It  may,  nevertheless,  be  used  as  security  for  a  debt.® 
"  It  does  not  follow,  because  a  mortgage  is  only  security,  that  every 
security  is  only  a  common  mortgage."  ''  The  grantor  in  possession 
may  defend  his  possession  by  pleading  an  equitable  plea  and  doing 
equity ;  that  is,  tendering  the  debt  and  interest.  When  the  deed 
has  served  its  purpose,  that  is,  when  the  debt  is  discharged,  tlie 

819,  10  Atl.  Hep.  94, 98,  per  Salisbury,  Ch. ;  Also,  that  parol  evidence  that  a  deed  is  a 

HaU  &.  Livingston,  3  Del.  Ch.  348,  374.  mortgage  is  not  heard  in  contradiction  of 

1  R.  S.  1891,  §  1981.  the  deed,  but  in  explanation  of  the  transac- 

^  Cbaires  v.  Brady,  10  Fla.  133 ;  Matthews  tion  to  prevent  the  perpetration  of  fraud  by 

V.  Porter,  16  Fla.  466 ;  Lindsny  v.  Matthews,  the  mortgagee."    See,  also.  Shear  v.  Robin- 

17  Fla.  577.     "This  question,"  says  Du  son,  18  Fla.  379;  Walls  v.  Endel,  20  FU. 

Pont,  C.  J.,  in  the  latter  case,  "  has  been  a  86  ;  Franklin  v,  Ayer,  22  Fla.  654. 

fruitful  source  of  litigation  in  the  courts  of  ^  First  Nat.  Bank  v.  Ashmead,  23  Fla. 

the  country,  and  there  has  been  great  diver-  379,  2  So.  Rep.  657. 

sity  and  contradiction  in  the  adjudications  ^  §  26;  Code  1882,  §  3809.  And  see 
of  the  several  States  constituting  the  late  Spence  v.  Steadman,  49  Ga.  133, 139;  Keith 
Union.  In  some  of  them,  any  evidence  v.  Catchings,  64  Ga.  773 ;  Hall  v.  Waller, 
going  to  show  the  intention  of  the  parties  is  66  Ga.  483.  But  it  may  be  shown  by  such 
fldmiiisible  to  fix  the  character  of  the  in-  evidence  to  be  a  mortgage  in  a  contest  be- 
strument;  while  in  others  it  is  held  that  tween  general  creditors  of  the  mortgagor 
such  evidence  only  as  tends  to  show  fraud,  and  his  widow  claiming  dower  in  the  prop- 
accident,  mistake,  or  trust  will  be  permitted,  erty.  Carter  v.  Hallahan,  61  Ga.  314. 
We  are  not  aware  that  there  has  been  any  ^  Code  1882,  §  1969;  Thaxton  v,  Rob- 
authoritative  adjudication  of  the  question  erts,  66  Ga.  704;  McLaren  v.  Clark,  80  Ga. 
in  this  State,  and  it  is  now  presented  to  us  423,  7  S.  £.  Rep.  230;  Broach  v.  Smith,  75 
as  one  of  first  impression.  The  theory  Ga.  159;  Mitchell  v.  Fullington,  83  Ga. 
upon  which  the  former  class  of  adjudica-  301,  9  S.  W.  Rep.  1083. 
tions  proceed  is,  that  the  fact  of  a  deed  ^  Broach  v,  Barfield,  57  Ga.  601,  604; 
being  given  as  security  determines  its  char-  Carter  v.  Gunn,  64  Ga.  651. 
acter,  and  not  the  evidence  of  the  fact.  "^  Biggers  v.  Bird,  55  Ga.  650,  652. 
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facts  haviog  been  established  by  competent  evidence,  the  creditor 
will  be  compelled  to  reconvey.  He  is  treated  as  holding  the  title 
in  trust  for  his  debtor.^  Evidence  of  the  value  of  the  property  is 
material  upon  the  issue  whether  a  deed  is  an  absolute  conveyance 
or  a  mortgage.^ 

293.  In  Illinois  it  is  provided  by  statute  that  every  deed  of  real 
estate  intended  as  security,  though  absolute  in  terms,  shall  be  con- 
sidered as  a  mortgage.^  In  order  to  change  an  absolute  sale  into  a 
mortgage,  the  evidence  must  clearly  show '  the  intention  of  par- 
ties to  make  a  mortgage.  Slight  evidence  is  not  sufficient.  An 
absolute  sale  is  valid  if  intended.  To  overcome  the  express  terms 
of  the  deed,  a  debt  must  exist,  and  the  liability  to  pay  it.  The 
kind  of  parol  evidence  which  is  properly  receivable  to  show  an  ab- 
solute deed  to  be  a  mortgage  is  that  of  facts  and  circumstances  of 
such  a  nature  as,  in  a  court  of  equity,  will  control  the  operation  of 
a  deed,  and  not  of  loose  declarations  of  parties  touching  their  in- 
tentions or  understanding.  The  latter  is  a  dangerous  species  of 
evidence  upon  which  to  disturb  the  title  to  land,  being  extremely 
liable  to  be  misunderstood  or  perverted.  If  the  papers  show  upon 
their  face  a  sale  and  agreement  for  repurchase,  to  make  the  transac- 
tion a  mortgage  the  evidence  must  do  more  than  create  a  doubt  as 
to  the  character  of  the  transaction.^ 

Evidence  of  fraud,  or  undue  advantage  or  oppression,  is  allowed, 
as  tending  to  show  that  an  absolute  conveyance  should  be  regarded 
as  a  mortgage.^  If  the  fact  be  established  by  parol  evidence  that 
there  was  a  loan  of  money,  equity  regards  the  deed  as  a  security  for 

1  Biggers  v.  Bird,  55  Ga.  650, 652 ;  Lack-  Preschbaker  v.  Feaman,  32  111.  475 ;  Ennor 
ey  V.  Bostwick,  54  CtsL.  45.  v,  Thompson,  46  111.  214 ;  Weider  i*.  Clark, 

2  Rodgers  v.  Moore,  88  Ga.  88, 13  8.  £.  27  Ul.  251 ;  Maxfield  v.  Patchen,  29  Bl.  39  ; 
Rep.  962.  Shayer  v.  Woodward,  28  111.  277  ;  De  Wolf 

*  R.  S.  1874,  p.  713;  R.  8.  1880,  ch.  95,  v,  Strader,  26  III.  225;  Tilson  v.  Moulton, 
§  12 ;  Annot.  Stats.  1885,  ch.  95,  §  12.  23  111.  648 ;  Davis  v.  Hopkins,  15  UL  519 ; 

*  Klock  v.  Walter,  70  111.416;  Reming-  Smith  r.  Cremer,  71  III.  185;  Coates  v. 
ton  V.  Campbell,  60  111.  516;  Wilson  v.  Mc-  Woodworth,  13  111.  6.54 ;  Miller  v.  Thomas, 
Dowell,  78  111.  514  ;  Dwen  v.  Blake,  44  111.  14  111.  428;  Magnusson  v.  Johnson,  73  111. 
135 ;  Heald  v.  Wright,  75  HI.  17  ;  Taintor  156;  Strong  v.  Shea,  83  III.  575 ;  Westlake 
t;.  Keys,  43  111.  332;  Price  v.  Karnes,  59  v.  Horton,  85  III.  228;  Sharp  v.  Smither- 
III.  276;  Alwood  v.  Mansfield,  59  111.  496;  man,  85  Bl.  153;  Hancock  v.  Harper,  86 
Shays  t;.  Norton,  48  III.  100 ;  Christie  v.  111.  445 ;  Enowles  v,  Knowles,  86  Bl.  1 ; 
Hale,  46  HI.  117,  120;  Honter  v.  Hatch,  45  Clark  v.  Finlon,  90  111.  245 ;  Darst  v.  Mar- 
111.  178;  Pitts  V.  Cable,  44  111.  103;  Panne-  phy,  119  III.  343,  9  N.  E.  Rep.  887  ;  Bart. 
lee  V.  Lawrence,  44  III.  405 ;  Ewart  v,  Wal-  ling  i;.  Brasnhn,  102  111.  441 ;  Union  Mat. 
ling,  42  Bl.  453 ;  Silsbee  v,  Lucas,  36  HI.  L.  Ins.  Co.  v.  White,  106  111.  67 ;  Bearss  v, 
462;  Lindaaer  v.  Cummings,  57  111.  195;  Ford,  108  Bl.  16;  Bailey  v.  Bailey,  115  III. 
Sutphen  v,  Cushman,  35  Bl.  186;  Roberts  551,  4  N.  E.  Rep.  394;  Strong  v.  Strong, 
I'.  Richards,  36  Bl.  339 ;  Reigard  v.  McNeil,  126  III.  301,  18  N.  fi.  Rep.  665. 

38  111.  400;  Snyder  p.  Griswold,  37  BL  216 ;        »  Brown  v.  Gaffney,  28  Bl.  149. 
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the  repayment  of  the  money  loaned.^  To  establish  this  fact,  a  parol 
agreement  that  the  land  conveyed  should  be  held  by  the  grantee  as 
secarity  for  money  loaned  the  grantor,  or  paid  for  his  benefit,  may 
be  proved  ;^  or  that  it  should  be  held  to  indemnify  the  grantee  for 
moneys  to  be  paid  by  him  on  the  debts  of  the  grantor.^  In  short, 
any  evidence  is  admissible  which  tends  to  show  the  relations  between 
the  parties,  or  to  show  any  other  fact  or  circumstance  of  a  nature  to 
control  the  deed,  and  establish  such  an  equity  as  would  give  a  right 
of  redemption.^  Any  circumstance  tending  to  illustrate  the  purpose 
and  intent  of  the  parties,  including  their  declarations  at  the  time  of 
the  execution  of  the  instrument,  may  be  given  in  evidence.^ 

^  Wjnkoop  V.  Cowing,  21  111.  570 ;  Wil-  circarostatice  of  a  natnre  to  control  the 

Hams  V.  Bishop,  15  III.  553,  555, 18  111.  101 ;  deed,  and  to  establish  such  an  equity  as 

Smith  V,  Sackett,  15  111.  528,530;  Davis  v.  would  give  a  right  of  redemption,  and  no 

Hopkins,  15  111.  519.  further.    In   the  application  of  this  rule, 

^  Reigard  v.  McNeil,  38  HI.  400;  Scan-  parol  evidence  is  received  to  establish  the 

ian  V.  Scanlan,  134  HI.  630,  25  N.  £.  Kep.  fact  that  a  debt  existed,  or  money  was 

652.  loaned  on  account  of  which  the  conveyance 

'  Roberts  v,  Richards,  36  111.  339.  was  made ;  for  such  facts  will,  in  a  court  of 

*  In  Sutphen  v.  Cnshman,  35  HI.  186,  equity,  control  the  operation   of  the  deed. 

Mr.  Justice  Beckwith  states  rery  clearly  So,  too,  in  regard  to  any  other  fact  or 

the  rule  governing  the  admission  of  parol  circumstance  having  the  same  operation, 

evidence  in  such  cases:  *'In  determining  From  some  expressions  of  opinion  in  cases 

whether  the  transaction  consummated  by  hitherto  decided  by  this  court,  it  has  been 

the  deed  in  question  was  an  absolute  sale  or  supposed  that  a  more  enlarged  rule  has 

should  be  regarded  merely  as  a  mortgage,  been  adopted  in  this  State,  but  a  careful  ex- 

we  entirely  disregard  the  testimony  of  those  amination  of  them  will  show  that  this  court 

witnesses  introduced  for  the    purpose  of  has  never  departed  from  the  rule  we  now 

esublishing  their  understanding  of  the  na-  enunciate." 

tare  of  the  transaction,  and  who  relate  con-  The  ground  or  principle  of  the  doctrine 
versations  of  the  parties.  The  conveyance  was  also  considered  in  Ruckman  v.  Alwood, 
purports  to  convey  an  absolute  estate  to  the  71  111.  155,  where,  after  referring  to  the 
grantee,  and  it  must  be  taken  as  the  expo-  earlier  cases  in  this  State,  the  court  say : 
nent  of  the  right  of  the  parties,  unless  some  "  It  will  be  perceived  that  in  none  of  these 
equity  is  shown,  not  fouhded  on  the  mere  cases  did  the  court  attempt  to  range  the 
allegation  of  a  contemporaneous  under-  jurisdiction,  to  turn  an  absolute  deed  into  a 
standing  inconsistent  with  the  terms  of  the  mortgage  by  parol  evidence,  under  any  spe- 
deed,  but  independently  both  of  the  deed  cific  head  of  equity,  such  as  fraud,  accident, 
itself  and  of  the  understanding  with  which  or  mistake;  but  the  rule  seems  to  have 
it  was  executed.  The  right  to  redeem  lands  grown  into  recognition  as  an  independent 
conveyed  cannot  be  established  by  simply  head  of  equity.  Still  it  must  have  its 
proving  that  sncb  was  the  understanding  foundation  in  this,  that,  where  the  transac- 
00  which  the  deed  was  executed,  because  tion  is  shown  to  have  been  meant  as  a  secu- 
equity,  as  well  as  the  law,  will  seek  for  the  rity  for  a  loan,  the  deed  will  have  the  char- 
onderstanding  of  the  parties  in  the  deed  acter  of  a  mortgage,  without  other  proof  of 
itself.  The  right  must  be  one  paramount  fraud  than  is  implied  in  showing  that  a  con- 
to,  and  independent  of,  the  terms  of  the  veyance,  taken  for  the  mutual  benefit  of 
deed,  as  well  as  of  the  understanding  be-  both  parties,  has  been  appropriated  solely  to 
tween  the  parties  at  the  time  it  was  exe-  the  use  of  the  grantee." 
cnted.  Parol  evidence  is  admissible  so  far  *  Darst  v.  Murphy,  119  HI.  343,  9  N.  £. 
ss  it  conduces  to  show  the  relations  between  Rep.  887  ;  Helm  v.  Boyd,  124  HI.  370,  16 
the  parties,  or  to  show  any  other  fact  or  N.  £.  Rep.  85;  Bartling  i;.  Brasuhn,  102 
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294.  Indiana.  —  The  admission  of  parol  evidence  to  show  that 
an  absolute  deed  was  executed  merely  as  security  for  the  payment 
of  money,  or  the  performance  of  some  act,  is  a  well-settled  rale  in 
this  State.^  Formerly  the  ground  on  which  it  was  received  seemed 
to  be  fraud  or  mistake ;  and  the  attempt  to  set  up  such  a  deed  as  an 
absolute  conveyance  was  regarded  in  itself  as  a  fraud ;  but  the  latest 
decisions  hold  that,  without  showing  any  fraud,  accident,  or  mistake, 
parol  evidence  is  admissible  to  prove  that  an  absolute  deed  was  in- 
tended as  a  security.^  The  proof  that  a  mortgage  was  intended 
must  be  clear  and  decisive.^ 

205.  In  Iowa  parol  evidence  is  admissible,  on  the  ground  that 
to  declare  that  to  be  a  sale  which  was  really  a  mortgage  would  be 
a  fraud.^  Such  evidence  is  not  admitted  to  contradict  or  vary  the 
written  deed,  but,  as  an  exception  to  the  rule,  to  show  the  intention 
of  the  parties.  The  burden  of  proving  that  a  mortgage  was  intended 
is  upon  the  party  seeking  to  establish  it  as  such,  and  tlie  proof  must 
be  clear,  satisfactory,  and  conclusive,^  and  even  then  the  evidence  is 
received  with  caution.  Inadequacy  of  the  consideration  paid  is  a 
strong  circumstance  to  support  the  claim  that  the  conveyance  was 
intended  to  operate  as  a  mortgage ;  and  the  fact  that  the  grantor 

111.  441;  Bentley  v.  O'Bryan,  111  111.  53;  Landers i;.  Beck,  92  Jnd.  49 ;  Lncaa  v.  Hen- 
Workman  V.  Grunnig,  115  111.  477,  4  N.  E.  drix,  92  Ind.  54 ;  Cox  v,  RatclifEe,  105  Ind. 
Rep.  385;  Conant  v.  Riseborougb  (III.),  374,5  N.  £.  Rep.  5;  Rogers  v.  Beach,  115 
28  N.  E.  Rep.  789,  affirming  30  111.  App.  Ind.  413,  17  N.  E.  Rep.  609 ;  Yoss  v.  Eller, 
498.  109  Ind.  260,  10  N.  E.  Rep.  74. 

1  Heath  v.  Williams,  36  Ind.  495 ;  Dayis  *  Roberts  v.  McMahan,  4  Greene,  34  ; 
V.  Stonestreet,  4  Ind.  101 ;  Smith  v.  Parks,  Johnson  v.  Smith,  39  Iowa,  549 ;  Berbe- 
22  Ind.  59;  Hayworth  v.  Worthington,  5  rick  v.  Fritz,  39  Iowa,  700. 

Blackf.  361,  35  Am.   Dec.  126;   Blair  v.  ^  Zuver  v.  Lyons,  40  Iowa,  510;  Corbit 

Bass,  4  Blackf.  539  ;  Harbison  v.  Lemon,  3  v.  Smith,  7  Iowa,  60,  71  Am.  Dec.  431 ; 

Blackf.  51,  23  Am.  Dec.  376;  Conwell  v.  Hyatt  v.  Cochran,  37  Iowa,  309;  Crawford 

Evill,  4  Blackf.  67 ;  Cross  i;.  Hepner,  7  Ind.  v.  Taylor,  42  Iowa,  260 ;  Gardner  v.  Wes- 

359;  Crane  r.  Buchanan,  29  Ind.  570 ;  Gra-  ton,   18  Iowa,  33;    Green  v.  Turner,  38 

ham   V.   Graham,  55  Ind.  23;  Bntcher  v,  Iowa,   112;   Wilson  v,  Patrick,  34  Iowa, 

Stultz,  60  Ind.  170;  Herrou  v.  Herron  91  362;    Key    t;.    McCleary,   25    Iowa,   191: 

Ind.  278;  Parker  v,  Hubble,  75  Ind.  580;  Childs  ».  Griswold,  19  Iowa,  362;  Sunder- 

Lauders  v.  Beck,  92  Ind.  49;  Cox  v.  Rat-  land  v,  Sunderland,  19  Iowa,  325;  Cooper 

cliffe,  105  Ind.  374,  5  N.  E.  Rep.  5  ;  Voss  v.  v.  Skeel,  14  Iowa,  578  ;  Atkins  p.  Faulkner, 

Eller,  109  Ind.  260,  10  N.  E.  Hep.  74  ;  Han-  11  Iowa,  326  ;  Noel  i;.  Noel,  1  Iowa,  423; 

Ion  V.  Doherty,  109   Ind.  37,  9  N.  E.  Rep.  Holliday  r.  Arthur,  25   Iowa.  19;  Wcod- 

782;  Turpie  v.  Lowe,  114  Ind.  37;  Eitts  worth  v.  Carman,  43  Iowa,  504 ;  Knight  r. 

V.  Wilson  (Ind.),  29  N.  E.  Rep.  401.  McCord,  63  Iowa,  429,  19  N.  W.  Rep.  310; 

2  Bcatty  V,  Brummett,  94  Ind.  76 ;  Smith  Ensminger  v,  Ensminger,  75  Iowa,  89,  39 
o.  Brand,  64  Ind.  427 ;  Cox  v.  Ratcliffe,  105  N.  W.  Rep.  208, 9  Am.  St.  Rep.  462 ;  Kibby 
Ind.  374,  5  N.  E.  Rep.  5.  v.  Harsh,  61  Iowa,  196,  16  N.  W.  Rep.  85; 

*  Conwell  I'.  Evill,  4  Blackf.  67;  Fox  w.  Langer  r.  Mescnrey,80  Iowa,  158,45  N.  W. 
Eraser,  92  Ind.  265;  Herron  v.  Herron,  91  Rep.  732;  Baird  v.  Reininghaus  (Iowa),  54 
Ind.  278;  Parker  v.  Hubble,  75  Ind.  580;    N.  W.  Rep.  148. 
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remains  in  possession  is  also  to  be  considered  in  determining  this 
question.^  The  conduct  of  the  parties,  and  all  the  surrounding  cir- 
cumstances, will  be  weighed. 

206.  In  Kansas  it  is  declared  that,  although  such  evidence  may 
not  be  admissible  at  law,  it  is  in  equity.  Although  no  written  de- 
feasance was  ever  executed  between  the  parties,  their  understanding, 
intention,  or  agreement  may  be  shown  to  create  a  parol  defeasance. 
The  mortgage  results  from  the  facts  of  the  case,  and  the  statute  of 
frauds  and  the  statute  relating  to  trusts,  while  making  void  parol 
agreements  respecting  land,  do  not  make  void  an  estate  which  re* 
suits  from,  or  is  created  by,  operation  of  law.  This  evidence  is 
admitted  to  show  the  facts  of  the  case  which  render  the  deed  de- 
feasible.^ The  deed  may  be  declared  a  mortgage  not  only  upon  the 
application  of  the  grantor,  but  also  upon  application  of  his  creditors 
who  seek  to  reach  his  interest  by  attachment.^  The  evidence  must 
be  clear  and  decisive.^ 

297.  Kentucky.  —  Parol  evidence  is  admitted  in  this  class  of 
cases  upon  the  ground  of  fraud  or  mistake.^  Especially  if  the  trans- 
action be  infected  with  usury,  it  is  admissible  to  show  that  the  real 
character  of  the  transaction  is  different  from  what  it  purports  to  be.^ 
But  in  a  late  decision  an  absolute  deed  was  held  to  be  a  mortgage^ 
though  neither  fraud  nor  mistake  was  shown  in  its  execution.  The 
instrument  was  held  to  be  a  mortgage  on  the  intention  of  the  par- 
ties as  shown  by  the  attendant  circumstances.^ 

297  a.  Louisiana.  —  A  conveyance  in  the  form  of  an  absolute 
sale,  but  intended  and  understood  by  both  parties  to  be  a  security 
for  a  debt,  is  a  mortgage,  and  does  not  vest  the  ownership  in  the 
apparent  buyer.  Parol  evidence  is  admissible  to  show  the  real 
nature  of  the  conveyance.^ 

298.  In  Maine,  by  statutory  definition,  mortgages  of  real  estate 
include  those  made  in  the  usual  form  in  which  the  condition  is  set 
forth  in  the  deed,  and  those  made  by  a  conveyance  appearing  on  its 
face  to  be  absolute,  with  a  separate  instrument  of  defeasance  exe- 

1  Wilson  V.Patrick,  34  Iowa,  862;  Trucks  >  Murphy  v.  Trigg,  I    Mod.  72  ;   Lind- 

r.  Ltndsey,  18  Iowa,  504.  ley  v.  Sharp,  7  Mon.  248;  Cook  v,  Colyer, 

'  Moore  V.  Wade,  8  Kans.SSO;  Glynn  v.  2  B.  Mon.  71;  Stapp  v.  Phelps,  7  Dona, 

Home  Bnilding  Asao.  22  Kans.  746;  Mc-  296. 

Donald  v.  Kellogg,  30  Kans.  170,  2  Pac  ^  Gossum  v.  Gossum   (Ky.),  15   8.  W. 

Bep.507.  Rep.   1057;    Brey  v.  Barbour   (Ky.),   20 

*  Bennett  v.  Wolrerton,  24  Kans.  284.  8.  W.  Rep.  899 ;    Davis   v.   Eastham,  81 

*  Winston  v.  Bumell,  44  Kans.  367.  Ky.  116;  Seller  v.  Northern  Bank,  86  Ky. 

*  Skinner   v.    Miller,    6    Litt.    84,    86 ;  128. 

Bianchard  V.Kenton, 4  Bibb, 451;  Crutcher       ^  Crozier  v.  Ragan,  38  La.  Ann.  154; 
V.  Mnir,  90  Ky.  142,  13  S.  W.  Rep.  435.  Parmer  v.  Mangham,  31  La.  Ann.  348. 
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1 

cuted  at  the  same  time,  or  as  part  of  the  same  transaction.^  Parol 
evidence  is  not  admissible  at  law  to  convert  an  absolute  deed  into  a 
mortgage.^  In  equity  a  resulting  trust  was  formerly  held  to  arise  in 
favor  of  a  grantor  who  had  conveyed  land  by  an  absolute  deed  to 
secure  a  debt  due  to  the  grantee,  under  which  redemption  might  be 
ihad  within  a  reasonable  time.^  By  recent  decisions  a  new  rule  in 
-equity  has  been  adopted.  Where  the  proof  is  clear  and  convincing, 
A  deed  absolute  on  its  face  may  be  construed  to  be  an  equitable 
mortgage.^  In  a  late  case  upon  this  subject  the  court  said :  ^^  It  is 
3,  sound  policy  as  well  as  principle  to  declare,  that  to  take  an  abso- 
lute conveyance  as  a  mortgage,  without  any  defeasance,  is  in  equity 
.a  fraud."  ^  The  intention  of  the  parties  is  the  criterion,  and  this 
may  be  ascertained  from  any  facts  within  or  without  the  deed. 

299.  Maryland.  —  Parol  evidence  is  admitted  only  to  show  that 
ithe  defeasance  was  omitted  or  destroyed  by  fraud  or  mistake.^  It 
is  admitted  upon  the  same  principle  that  it  is  admitted  to  establish 
.a  resulting  trust.^  It  is  admitted,  according  to  the  more  recent 
cases,  not  only  to  prevent  fraud  and  oppression,  but  to  promote  sub- 
stantial justice  between  the  parties,  and  to  carry  out  their  real  in- 
tentions.® The  evidence  must  be  clear  and  decisive.^  Fraud  may 
be  inferred  from  the  facts  and  circumstances  of  the  case,  from  the 
character  of  the  contract,  or  from  the  condition  of  the  parties.^^ 

.300.  In  Massachusetts  parol  evidence  is  admitted  in  such  cases, 
not  to  vary,  add  to,  or  contradict  the  deed,  but  to  establish  the  fact 
•of  an  inherent  fault  in  the  transaction  or  its  consideration,  which 

^  R.  S.  1883,  ch.  90,  §  1.  reason,  and  it  has   never  been   followed. 

3  Bryant  v,  Crosby,  36  Me.  562 ;  Ellis  v.  Reed  v.  Reed,  75  Me.  264,  per  Virgin,  J. 
Higgins,  32  Me.  34;  Thomaston  Bank  v.        ^  Stinchfidd  v,  Milliken,  71  Me.  567. 
Stimpson,  21  Me.  195.  «  Bank  of  Westminster  v.  Whyte,  I  Md. 

>  Richardson  v.  Woodbary,  43  Me.  206 ;  Ch.  536,  3  Md.  Ch.  508 ;  Farrdl  v.  Bean,  10 

Howe  V,  Russell,  36  Me.  115;  Whitney  v,  Md.  217;  Bend  v.  Susquehanna  Bridge  & 

Batchelder,  32  Me.  313.  Bank  Co.  6  H.  &  J.  128,  14  Am.  Dec.  261 ; 

«  Stinchfield  v.   Milliken,  71    Me.  567.  Artz  i;.  Grove,  21  Md.  4.56,  474 ;  Dougherty 

This  doctrine  was   first    allowed   in    this  v.  McColgan,  6  G.  &  J.  275 ;  Baugher  p. 

State  in  Rowell  v.  Jewett,  69   Me.  293,  Merryman,  32  Md.  185.    And  see  Price  v. 

affirmed  in  Knapp  v.  Bailey,  79  Me.  195,  9  Gover,  40  Md.  102. 

AtL  Rep.  122 ;  Reed  t7.  Reed,  75  Me.  264 ;        ^  Cochrane  v.  Price  (Md.),  8  Atl.  Rep. 

Jameson  v.  Emerson,  82  Me.  359,  19  Atl.  361 ;  Booth  v.  Robinson,  55  Md.  419,  451. 
Rep.  831.  8  Booth  v.  Robinson,  55  Md.  419,  451; 

Since  the  sUtute  of  1874,  ch.  175,  con-  Gaither  v.  Clarke,  67  Md.  18,  8  Atl.  Rep. 

ferring  full  jurisdiction  in  equity,  the  court  740. 

has  complete   jurisdiction    over   equitable        >  Cochrane  o.  Price  (Md.),  8  Atl.  Rep. 

mortgages.     Reed  v.  Reed,  75  Me.  264.  361 ;  Faringer  v,  Ramsay,  2  Md.  365. 

The  dictum  of  the  court  in  Richardson  v,        ^^  Thompson  v.  Banks,  2  Md.  Ch.  430, 

Woodbury,  43  Me.  206,  that  a  resulting  3  Md.  Ch.  138;  Brogden  v.  Walker,  2  H. 

trust  arises  in  such  case,  is  not  supported  &  J.  285 ;   Watkins  v,  Stockett,  6  H.  &  J. 

by  any  reliable  authority  or  well-grounded  435. 
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affords  ground  for  ayoiding  the  effect  of  the  deed  by  restraining  its 
operation  or  defeating  it  altogether.^  This  doctrine  is  regarded  as 
a  sound  and  salutary  principle  of  equity  jurisprudence^  when  prop- 
erly administered  ;  but  it  is  declared  to  be  a  power  to  be  exercised 
with  the  utmost  caution,  and  only  when  the  grounds  of  interference 
are  fully  made  out,  so  as  to  be  clear  from  doubt.  '^  It  is  not 
enough,"  says  Mr.  Justice  Wells,  "  that  the  relation  of  borrower 
and  lender,  or  debtor  and  creditor,  existed  at  the  time  the  transac- 
tion was  entered  upon.  Negotiations,  begun  with  a  view  to  a  loan 
or  security  for  a  debt,  may  fairly  terminate  in  a  sale  of  the  property 
originally  proposed  for  security.  And  if,  without  fraud,  oppression, 
or  unfair  advantage  taken,  a  sale  is  the  real  result,  and  not  a  form 
adopted  as  a  cover  or  pretext,  it  should  be  sustained  by  the  court. 
It  is  to  the  determination  of  this  question  that  the  parol  evidence  is 
mainly  directed."  ^ 

Dissent  is  expressed,  in  the  opinion  of  the  court  already  quoted, 
from  the  doctrine  advanced  in  some  of  the  cases,  that  the  8ubs&- 
quent  attempt  to  retain  the  property,  and  refusal  to  permit  it  to  be 
redeemed,  constitute  a  fraud  and  breach  of  trust,  which  afford 
ground  of  jurisdiction  and  judicial  interference.     ^^  There  can  be 

^  Campbell  v.  Dearborn,  109  Maas.  130,  Tision  for  a  reconTeyance,  to  show  the  real 

12  Am. Rep.  671 ;  NewtoD  v.  Faj,  10  Allen,  nature  of  the  transaction;  and  the  instru- 

505;  Glass  v.  Hulbert,  102  Mass.  24,  3  Am.  ments  had  been  construed  as  constituting  a 

Hep.  418;  Pond  v.  Eddj,  113  Mass.  149;  mortgage  when  it  was  shown  that  the  trans- 

McDonongh  v.  Squire,  111  Mass.  217;  Mc-  action  was  really  and  essentially  a  loan  of 

BoDough  r.  O'Neil,  113  Mass.  92;  Cullen  money.    FJagg  r.  Mann,  14  Pick.  467 ;  Rice 

V,  Carey,  146  Mass.  50,  15  N.  E.  Rep.  131.  v.  Rice,  4  Pick.  349  ;  Parks  v.  Hall,  2  Pick. 

Prior  to  the  statute  of  1855,  ch.  194,  §  1,  206,  211;  Carey  v.  Rawson,  8  Mass.  159; 

Gen.  Stat.  ch.  113,  §  2,  conferring  upon  Taylor  v.  Weld,  5  Mass.  109;  Kelleran  v, 

the  Supreme  Judicial  Court  jurisdiction  in  Brown,  4  Mass.  443 ;  Erskine  v.  Townsend, 

equity,  "in  all  cases  of  fraud,  and  of  con-  2  Mass.  493,  3  Am.  Dec.  71.    But  the  ques- 

▼eyances  or  transfers  of  real  estate  in  the  tion  whether,  in  the  absence  of  any  written 

nature  of  mortgages,"  the  jurisdiction  of  defeafance,  an  absolute  deed  could  be  con- 

the  court  in  relation  to  the  foreclosure  and  yerted  into  a  mortgage,  or  restricted  in  its 

redemption  of  mortgages  was  confined  to  operation  so  as  to  allow  a  redemption,  when 

cases  of  a  defeasance  contained  in  the  deed,  shown  to  be  in  fact  merely  security  for  a 

or  in  some  other  instrument  under  seal,  loan,  was  not  decided  until  it  came  before 

Eaton  V.  Green,  22  Pick.  526;  Flagg  v,  the  court  in   Campbell  v.  Dearborn,  109 

Mann,  14  Pick.  467,  478;  Lincoln  v.  Par-  Mass.  130,  12  Am.  Rep.  671,  though  the 

sons,  1  Allen,  388 ;  Coffin  v,  Loring,  9  A1-  question  had  been  discussed  in  Newton  v, 

len,  154 ;  Flint  v.  Sheldon,  13  Mass.  443,  7  Fay,  10  Allen,  505,  and,  so  far  as  concerned 

Am.  Dec.  162;   Stackpole  v.  Arnold,  11  the  statute  of  frauds,  in  Glass  v.  Hulbert, 

Mass.  27,  6  Am.  Dec.  150;   Kelleran  v.  102  Mass.  24,  3  Am.  Rep.  418.    The  opin- 

Brown,  4  Mass.  443;  Boyd  v.  Stone,  11  ion  of  Mr.  Justice  Wells,  in   Campbell  v, 

Mass.  442;  Bod  well  v.  Webster,  13  Pick.  Dearborn,  contains  a  full  and  able  discus- 

411,  413;  Saunders  v.  Frost,  5  Pick.  259,  sion  of  the  whole  subject. 
16  Am.  Dec.  394.     But  before  that  stat-        ^  In  Campbell  v.  Dearborn,  109  Mass. 

nte  parol  eyidence  had  been  frequently  ad-  130,  143,  12  Am.  Rep.  671. 
milted  where  there  was  a  deed  and  a  pro- 
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no  fraud,  or  legal  wrong,  in  the  breach  of  a  trust  from  which  the 
statute  withholds  the  right  of  judicial  recognition.  Such  conduct 
may  sometimes  appear  to  relate  back  and  give  character  to  the 
original  transaction,  by  showing  in  that  an  express  intent  to  deceive 
and  defraud.  But  ordinarily  it  will  not  be  connected  with  the 
original  transaction  otherwise  than  constructively,  or  as  involved  in 
it  as  its  legitimate  consequence  and  natural  fruit.''  ^  The  fault  is 
in  the  original  transaction  rather  than  in  the  grantee's  subsequent 
conduct  in  relation  to  it.  As  between  borrower  and  lender,  or 
debtor  and  creditor,  an  absolute  deed  given  as  security,  and  a  re- 
nunciation of  all  legal  right  of  redemption,  are  regarded  as  so  sig- 
nificant of  oppression,  and  so  calculated  to  invite  to  or  result  in 
wrong  and  injustice  on  the  part  of  the  stronger  towards  the  weaker 
party  in  the  transaction,  as  in  themselves  to  constitute  a  qu<ui 
fraud  against  which  equity  ought  to  relieve,  —  in  the  same  way 
that  it  does  against  the  strict  letter  of  an  express  condition  of  for- 
{eiture.2 

301.  Michigan.  —  Parol  evidence  is  admissible  to  convert  an 
absolute  deed  into  a  mortgage.^  It  is  admitted  to  show  the  inten- 
tion of  the  parties  in  the  transaction,  but  whether  as  an  exception 
under  the  statute  of  frauds,  or  upon  the  ground  of  fraud,  the  court 
in  one  case  expressly  leave  undetermined;^  but  in  another  it  is 
said  that  neither  the  statute  of  frauds  nor  the  statute  requiring 
powers  and  trusts  to  be  created  in  writing  is  encroached  upon  by  a 
court  of  equity  in  exercising  its  jurisdiction  in  this  class  of  cases; 
that  a  different  construction  would  make  them  what  they  were 
never  intended  to  be,  —  a  shield  for  the  protection  of  oppression 
and  fraud  ;  that  the  court  will  interfere  between  creditor  and  debtor 
to  prevent  oppression ;  and  that  to  give  relief  in  such  cases  has 
ever  been  the  province  of  courts  of  equity,  whose  chief  excellence 
consists  in  a  wise  and  judicious  exercise  of  this  part  of  their  juris- 
diction.^ The  burden  of  proof  is  upon  the  grantor  to  prove  be- 
yond a  reasonable  doubt  that  his  deed  was  meant  to  be  in  effect  a 
mortgage.^ 

302.  Minneeota.  —  Parol  evidence  is  admissible  in   equity  of 

1  Campbell  v.  Dearborn,  109  Mass.  130,    Harst  v.  Beaver,  50  Mich.  612, 16  N.  W. 
140,  12  Am.  Rep.  671.  Rej>.  165 ;  Johnson  v.  Van  Yelaor,  43  Mich. 

2  Per  Wells,  J.,  in  Hassam  v.  Barrett,  115    208,  5  N.  W.  Rep.  265. 

Mass.  256.  «  Foller  v.  Parrisb,  6  Mich.  211. 

^  Swetland  v.  SweUand,  3   Mich.  482 ;        *  Emerson  v.  Atwater,  7  Mich.  12. 
Wadsworth  i;.  Loranger,    Har.  Ch.   113;        «  Tilden  v,  Streeter,  45  Mich.  533,  8  N. 

Emerson  v.  Atwater,  7  Mich.  12;  Barber  W.  Rep.  502;  McMiUan  v.  Bissell,  63  Mich. 

V.  Milner,  43  Mich.  248,  5  N.  W.  Rep.  92;  66,  29  N.  W.  Rep.  737. 
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the  circnmstancea  under  which  the  deed  was  made,  and  the  relation 
subsisting  between  the  parties.^  At  first  it  was  held  to  be  admis- 
sible only  upon  the  ground  of  fraud,  mistake,  or  surprise  in  making 
or  executing  the  instrument ;  but,  subsequently,  it  was  held  to  be 
admissible  to  show  the  real  character  of  the  transaction.  In  a  court 
of  law,  such  evidence  cannot  be  received  on  any  ground.^ 

303.  In  Mississippi  it  is  well  settled  that  parol  evidence  will 
be  admitted  in  equity  to  show  that  an  absolute  deed  was  intended 
to  be  a  security  for  money,  and  therefore  a  mortgage.^  It  is  re- 
ceived to  explain  the  true  character  of  the  transaction.  For  this 
purpose,  the  conduct  of  the  parties  at  the  time  and  subsequently, 
and  all  the  attending  circumstances,  may  be  looked. at;  and  when 
it  is  shown  that  the  consideration  of  the  conveyance  was  a  loan  or  a 
debt,  the  courts  always  incline  to  regard  it  as  a  mortgage.^  By 
statute  a  conveyance  absolute  on  its  face,  where  the  maker  parts 
with  the  possession,  cannot  be  proved  by  parol  evidence  to  be  a 
mortgage  only,  unless  fraud  in  its  procurement  be  the  issue  to  be 
tried .7  The  statute  applies  only  where  the  vendor  parts  with  the 
possession  of  the  property.^ 

304.  Missouri.  —  A  conveyance  intended  as  a  security  at  the 
time  of  its  execution,  though  absolute  in  form,  is  treated  as  a  mort- 
gage. Such  intention  may  be  shown  by  parol  evidence,  on  the 
ground  that  the  denial  of  the  trust  character  of  the  deed  by  the 
grantee  is  a  fraud  on  his  part,  which  gives  a  court  of  equity  juris- 
diction of  the  case,  and  thus  enables  it  to  hold  to  the  verbal  or  im- 
plied defeasance  as  effectually  as  if  this  had  been  a  formal  written 
one.^     It  is  not  admissible  at  law.® 

1  Weide  v,  Gehl,  21  Minn.  449  ;  Phoenix  ^  Heirmann  v.  Stricklin,  60  Miss.  234. 

9.  Gardner,  13  Minn.  430 ;  Madigan  v.  Mead,  ?  Q^Neill  v.  Capelle,  62  Mo.  202.    And  see 

31  Minn.  94,  16  N.  W.  Rep.  539;  Marshall  Slowey  v.  McMurraj,  27  Mo.  113,  116,  72 

V.  Thompson,  89  Minn.  137,  39  N.  W.  Rep.  Am.  Dec.  251 ;  Tibeau  r.  Tibeau,  22  Mo. 

309.                                  '  77 ;  Hogel  v.  Lindell,  10  Mo.  483 ;  Johnson 

*  McClane  v.  White,  5  Minn.  178,  keep-  v.  Huston,  17  Mo.  58;  Wilson  v.  Drunirite, 
ing  within  the  statate  of  frauds.  Belote  v.  21  Mo.  325 ;  Schradski  v.  Albright,  93  Mo. 
Morrison,  8  Minn.  87.  42,  5  S.  W.  Rep.  807 ;  Quick  w.  Turner,  26 

'  Klein  v.  McNamara,  54  Miss.  90;  Lit-  Mo.  App.  29;  Cobb  v.  Day,  106  Mo.  278, 17 

tlewort  V.  Davis,  50  Miss.  403,  and  cases  S.  W.  Rep.  323. 

cited;  Freeman  t7.  Wilson, 51  Miss. 329,  and        ^  Hogel  v.  Lindell,  10  Mo.  483.    Under 

cases  cited ;  Yasser  v,  Yasser,  23  Miss.  378 ;  the  practice  act,  the  rule  allowing  the  admis- 

Soggins  V.  Heard,  31  Miss.  426 ;  Anding  v.  sion  of  parol  evidence  in  such  cases  seems 

Davis,  38  Miss.  574,  594 ;  Weatherslj  v.  to  be  regarded  as  a  rule  of  evidence  which 

Weatherslj,  40  Miss.  462,  469, 90  Am.  Dec.  may  be  invoked  even  in  an  action  which, 

344;  Prewett  V.  Dobbs,  13  Sm.  &  M.  431,  under  the  old    system,  would  be  termed 

440;  Wation  v.  Dickens,  12  Sm.  &  M.  608.  an  action  at  law.     Quick  v.  Turner,  26 

*  Freeman  ».  Wilson,  51  Miss.  829.  Mo.  App.  29 ;  Wood  v.  Matthews,  73  Mo. 
<  Annot.  Ckide  1892,  §  4233.  477. 
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304  a.  Montana.  —  Parol  evidence  is  received  to  show  that  an 
absolute  deed  was  in  fact  a  mortgage.  Where  there  is  a  deed 
and  a  contract  to  reconvey,  they  in  law  constitute  a  mortgage,  if 
the  papers  upon  their  face  show  a  loan.  "  Parol  evidence  will 
be  received  to  show  that  the  transaction  was  in  fact  a  mortgage; 
but  it  seems  that  where  the  papers  on  their  face  show  a  mortgage, 
parol  evidence  will  not  be  admitted  to  show  that  it  was  in  fact 
a  sale.  Where  the  papers  do  not  show  that  a  security  was  meant, 
it  is  incumbent  upon  the  party  seeking  to  establish  a  mortgage  to 
show  that  a  mortgage  was  intended.  Where  there  is  a  deed  and  a 
contract  to  reconvey,  and  oral  evidence  has  been  introduced  tending 
to  show  that  the  transaction  was  one  of  security,  and  leaving  upon 
the  mind  a  well-founded  doubt  as  to  the  nature  of  the  transac- 
tion, then  courts  of  equity  incline  to  construe  the  transaction  as 
a  mortgage.  But  where  there  is  a  deed  alone,  and  it  is  sought  to 
show  a  parol  defeasance,  then  it  seems  the  evidence  must  be  clear 
and  convincing."  ^ 

305.  In  Nebraska  a  formal  conveyance  may  be  shown  to  be  a 
mortgage  by  extrinsic  evidence.  "  This  rule  seems  to  be  founded 
on  the  principle  that  in  such  case  the  proof  raises  an  equity  which 
does  not  contradict  the  writing  or  affect  its  validity,  but  simply 
varies  its  import  so  far  as  to  show  the  true  intention  and  object  of 
the  parties  without  a  written  defeasance,  and  establish  the  trust 
purpose  for  which  the  deed  was  executed.  But  to  thus  vary  the 
legal  import  of  such  absolute  deed,  and  especially  when  fraud,  acci- 
dent, mistake,  or  surprise  is  not  alleged,  the  evidence  in  reference 
to  the  understanding  and  intention  of  the  parties,  at  the  time  of 
the  execution  of  the  writing,  must  be  clear,  certain,  and  conclusive, 
before  a  court  of  chancery  will  determine  such  writing  to  be  a  mort- 
gage security  only.^ 

The  latest  decisions  strongly  assert  the  general  doctrine  that, 
when  by  satisfactory  evidence  it  is  established  that  an  absolute  deed 
was  executed  and  intended  as  a  security  in  the  nature  of  a  mort- 
gage, a  court  of  equity  will  carry  out  the  intention  of  the  parties 
by  declaring  it  a  mortgage.^ 

1  Gassert  u.  Bogk,  7  Mont  585,  quoted  Fetz,  26  Neb.  706,  42  N.  W.  Rep.  884,  18 

from    the  able    opinion    of   Judge  Bach,  Am.  St.  Rep.  795;  McHugh  r.  Smiley,  17 

affirmed  by  the  Supreme  Court  in  Bogk  v.  Neb.  626,  24  N.  W.  Rep.  277  ;  Newman  v. 

Gassert  (U.  S.),  13  Sup.  Ct.  Rep.  738.    See  Edwards,  22  Neb.  248,  34  N.  W.  Rep.  382; 

§  247  a.  Kemp  v.  Small,  32  Neb.  318,  49  N.  W.  Rep. 

>  Schade  v.  Bessinger,  3  Neb.  140;  Wil-  169. 

son  V,  Richards,  1  Neb.  342;  Deroin  v,  Jen-  ^  Kemp  v.  Small,  32  Neb.  318,  49  N.  W. 

nings,  4  Neb.  97 ;  Eiseman  t;.  Gallagher,  24  Rep.  169 ;  Tower  v.  Fets,  26  Neb.  706,  42 

Neb.  79,  37  N.  W.  Rep.  941 ;   Tower  v.  N.  W.  Rep.  884,  18  Am.  St.  Rep.  795. 
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306.  In  Nevada  a  conveyance  absolate  upon  its  face  may  be 
shown  by  parol  to  be  a  mortgage.  It  is  not  received  to  contradict 
the  deed,  but  to  prove  an  equity  superior  to  it.^  The  proof  on  the 
part  of  the  plaintiff  must  be  clear,  satisfactory,  and  convincing. 
The  presumption  is  in  favor  of  the  natural  effect  of  the  instrujnent. 
The  evidence  to  overcome  such  presumption  should  be  so  cogent, 
weighty,  and  convincing  as  to  leave  no  doubt  upon  the  mind.^ 

307.  In  New  HaxnpBhire  it  is  provided  by  statute  that  no  con- 
veyance in  writing  of  any  lands  shall  be  defeated,  nor  any  estate 
incumbered  by  any  agreement,  unless  it  is  inserted  in  the  condition 
of  the  conveyance,  and  made  part  thereof,  stating  the  sum  of  money 
to  be  secured,  or  other  thing  to  be  performed.^  But  a  proviso  that 
if  the  grantor  comply  with  the  conditions  of  a  bond  executed  by 
him  to  the  grantee  at  the  same  time,  the  deed  shall  be  void,  suffi- 
ciently sets  forth  the  thing  to  be  done.^  And  a  condition  to  indem- 
nify the  mortgagee  against  loss,  by  reason  of  having  indorsed  cer- 
tain notes  payable  at  banks  named,  is  sufficiently  certain  to  warrant 
the  admission  of  parol  evidence  to  show  what  notes  were  intended 
to  be  secured.^  An  indemnifying  clause^  in  a  mortgage,  to  hold 
one  *^  harmless  from  all  liabilities  where  he  is  bound  for  me,"  is 
sufficient  to  admit  evidence  of  the  identity  of  a  note  as  one  for  the 
payment  of  which  the  mortgage  was  intended  as  security.^ 

Under  this  statute  a  parol  agreement  entered  into  between  the 
grantor  and  grantee  at  the  time  of  the  delivery  of  the  deed  that 
the  grantee  should  give  a  bond  to  reconvey,  even  after  a  bond  is 
subsequently  given  in  pursuance  of  such  agreement,  does  not  make 
the  conveyance  a  mortgage.^  Even  a  bond  executed  at  the  same 
time  with  the  conveyance,  providing  that  the  conveyance  shall  be 
void  upon  payment  of  a  certain  sum  of  money,  does  not  constitute 
a  mortgage.  The  defeasance  must  be  inserted  in  the  deed  itself ; 
and  a  deed  without  such  defeasance  confers  an  absolute  title  upon 
the  grantee.® 

308.  In  New  Jersey.  —  The  efficacy  of  the  parol  evidence  is 
not  to  establish  an  agreement  to  reconvey,  the  specific  performance 

1  Cookes   V.    Calbertfion,    9  Nev.    199;        *  Benton  v.  Suroner,  57  N.  H.  117. 
Saunders  p.  Stewart,  7  Ner.  200 ;  Carljon        >  Barker  v.  Barker,  62  N.  H.  366. 

V.  Lannan,  4  Nev.  156,  159.  7  Porter  v.  Nelson,  4  N.  H.  130;  Clark  v, 

2  Bingham  v.  Thompson,  4  Nev.  224;     Hobbs,  11  N.  H.  122;  Boody  u.  Davis,  20 
Pierce  r.  Traver,  13  Nev.  526.  N.  H.  140,  51  Am.  Dec.  210;  Runlet  v. 

«  G.  S.  cb.  122,  §  2 ;  Stat.  July  3,  1829  ;     Otis,  2  N.  H.  167 ;  Lund  v.  Lund,  I  N.  H. 
Boody  V.  Davis,  20  N.  H.  140,  51  Am.  Dec.    39,  8  Am.  Dec.  29. 
210.  8  Tifft  f.  Walker,  10  N.  H.  150. 

*  Bassett  r.  Basset  t,  10  N.  H.  64 ;  New 
Hampshire  Bank  v.  WilUtrd,  10  N.  H.  210. 
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of  which  a  court  of  equity  will  enforce,  but  to  establish  the  true 
nature  and  effect  of  the  instrument  by  showing  the  object  for 
which  it  was  made.  It  is  well  settled  that  this  may  be  done.^  The 
question  in  every  case  is,  whether  the  transaction  was  a  sale  and 
conveyance,  coupled  with  an  agreement  for  a  reconveyance,  or 
whether  it  was  a  security  for  a  loan.  *^  Any  means  of  proof  may 
be  used  to  show  it  to  be  the  latter :  the  declaration  of  the  parties ; 
the  relations  subsisting  between  them  ;  the  poss^ion  of  the  premises 
retained  by  the  complainant ;  the  value  of  the  property,  compared 
with  the  money  paid ;  the  understanding  that  the  sums  advanced 
should  be  repaid ;  and  the  payment  of  interest  meanwhile  on  the 
amount.  The  distinction  between  parol  evidence  to  vary  a  written 
instrument  and  parol  evidence  showing  facts  which  control  its 
operation  is  employed  to  reconcile  the  allowance  of  such  proofs 
with  the  statute  of  frauds  and  the  general  rule  of  common  law. 
Deeds  absolute  on  their  face  have  been  frequently  decreed  to  be 
mortgages  by  this  court,  and  the  grantors  allowed  to  redeem.''  ^ 

308  a.  New  Mexico  Territory.  —  An  absolute  unconditional 
deed  may  be  shown  to  be  a  mortgage  by  agreement  of  the  parties, 
and  this  agreement  may  be  proved  by  parol  evidence.^ 

309.  In  New  York.  —  Such  evidence  was  admitted  in  some  of 
the  earlier  cases  solely  upon  the  ground  of  fraud  or  mistake.^  But 
Chancellor  Kent  apparently  thouglit  the  only  fraud  necessary  to 
be  shown  was  the  fraud  on  the  part  of  the  grantee  in  attempting 
to  convert  a  mortgage  into  an  absolute  sale ;  ^  and  it  is  distinctly 
asserted  in  other  cases  that  it  is  not  necessary  to  prove  that  the 
deed  was  given  in  this  form  through  fraud  or  mistake.^  This  evi- 
dence is  admitted  in  all  cases  without  reference  to  the  reason  why 
a  written  defeasance  was  omitted,  or  why  the  grantee  denies  the 

1  Budd  ».  Van  Orden,  33  N.  J.  Eq.  143 ;  lor  v,  Baldwin,  10  Barb.  582  ;  Webb  v.  Rice, 

Sweet  V,  Parker,  22  N.  J.  Eq.  453,  457;  6  Hill,  219.    In  the  latter  case  it  was  hdd 

Crane  v.  Decamp,  21  N.  J.  Eq.  414 ;  Crane  that  such  evidence  is  inadmiflsible  at  law, 

V.  Bonnell,  2  N.  J.  Eq.  264 ;  Youle  v.  Rich-  and  earlier  cases  at  law  in  which  it  had  been 

ards,  1  N.  J.  Eq.  534  ;  Lokerson  v.  Stillwell,  admitted  were  overruled. 

13  N.  J.  Eq.  357  ;  Condit  v.  Tichenor,  19  N.  *  Strong  t;.  Stewart,  4  Johns.  Ch.  167. 

J.  Eq.  43 ;  Yandegrift  v.  Herbert,  18  N.  J.  >  Brown  t*.  Clifford,  7  Lans.  46,  per  Mr. 

Eq.  466 ;  Frink  v.  Adams,  36  N.  J.  Eq.  485.  Justice  MuUin  :  "  I  have  said  that  parol 

^  Per  Vice-Chan  eel  lor  Dodd,  in  Sweet  v,  evidence  was  admissible,  although  no  fraud 

Parker,  22  N.  J.  Eq.  453,  457.    And  see  or  mistake  in  making  the  deed  was  alleged 

Phillips  V,  Hulsizer,  20  N.  J.  Eq.  308.    •  or  proved,  and  I  say  this  because  in  nearly 

'  Ein^  V.  Warrington,  2  N.  Mex.  318.  all  of  the  cases  cited,  and  in  the  numerous 

*  Patchin  t;.  Pearce,  12  Wend.  61 ;  Swart  others  upon  the  same  point,  no  fraud  or 

V.  Service,  21  Wend.  36,  35  Am.  Dec.  211 ;  mistake  was  either  alleged  or  proved,  nor 

Stevens  v.  Cooper,  1  Johns.  Ch.  425,  7  Am.  was  any  suggestion  made  that  any  such  alle- 

Dec.  499;  Strong  r.  Stewart,  4  Johns.  Ch.  gation  or  proof  was  necessary  to  justify  the 

167;  Marks  v.  Pell,  1  Johns.  Ch.  594;  Tay-  court  in  admitting  the  parol  evidence." 
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redeemable  character  of  the  conyeyanee.  It  is  admitted  to  show 
what  the  transaction  really  was.^ 

310.  North  Carolina.  —  Parol  evidence  is  admitted  only  upon 
the  general  grounds  of  equity  jurisdiction  in  cases  of  fraud,  undue 
advantage,  ignorance,  accident,  and  mistake.^     ^^  In  equity  plaintiffs 

^  Horn  V.  Keteltas,  46  N.  T.  605,  609.  established  as  the  law  of  onr  courts  of 

**  It  is  DOW  too  late,"  says  Mr.  Justice  equity,  and  it  is  not  fitting  that  the  qnes- 

Allen,  delivering  the  judgment  in  this  case,  tion  should  be  reexamined,  and  the  cases 

"  to  controyert  the  proposition  that  a  deed,  in  which  it  has  been  so  adjudged  are  cited 

absolute  upon  its  face,  may  in  equity  be  with  approval/ 

shown,  by  parol  or  other  extrinsic  evidence,  "  In  Sturtevant  v.  Sturtevant,  20  N.  T. 
to  have  been  intended  as  a  mortgage;  and  39,  75  Am.  Dec.  371,  the  same  judge,  pro- 
fraud  or  mistake  in  the  preparation  or  as  to  nonncing  the  opinion  as  in  the  case  last 
the  form  of  the  instrument  is  not  an  essen-  cited,  distinguishes  between  the  case  of  a 
tial  element  in  an  action  for  relief,  and  to  mortgage  and  trust ;  and  it  was  decided 
gvrt  effect  to  the  intention  of  the  parties,  that,  while  a  deed  absolute  in  terms  could 
The  courts  of  this  State  are  fully  committed  be  shown  to  be  a  mortgage,  a  trust  in  favor 
to  the  doctrine;  and,  whatever  may  be  the  of  the  grantee  could  not  be  established  by 
rule  in  other  States,  here,  in  passing  upon  parol.  And  see  Despard  v,  Walbridge,  15 
the  question,  we  have  only  to  stand  upon  N.  Y.  374.  The  rule  does  not  conflict  with 
the  safe  maxim  of  ttare  decisis.  It  is  not  that  other  rule  which  forbids  that  a  deed 
enough,  in  view  of  the  fact  that  the  adju-  or  other  written  instrument  shall  be  contra- 
dications  have  entered  into  and  controlled  dieted  or  varied  by  parol  evidence^  The  in- 
business  transactions  and  become  a  mie  of  stmment  is  equally  valid,  whether  intended 
property,  to  anthorize  a  reconsideration  of  as  an  absolute  conveyance  or  a  mortgage, 
the  questions,  that  the  rule  has  been  author-  Effect  is  only  given  to  it  according  to  the 
iutively  adjudged  otherwise  as  a  rule  of  intent  of  the  parties,  and  courts  of  equity 
evidence  in  common  law  conrts,  and  that  will  always  look  through  the  forms  of  a 
eminent  judges  have  contended  earnestly  transaction  and  give  effect  to  it,  so  as  to 
against  its  adoption  as  a  rule  in  courts  of  carry  out  the  substantial  intent  of  the  par- 
equity.    Notwithstanding  their  protests,  the  ties." 

nile  has  been,  upon  the  fullest  considera-  And  see  Moses  v.  Murgatroyd,  1  Johns, 

tion,  deliberately  established,  and  cannot  Ch.  119,  7  Am.  Dec.  478;  Marks  v.  Pell, 

now  be  lightly  departed  from.'*  1  Johns.  Ch.  594,  599 ;  Clark  v,  Henry,  2 

The  learned  judge  refers  to  the  earlier  Cow.  324,  332 ;  Whittick  v,  Kane,  1  Paige, 

cases  in  New  York,  saying :  "  The  prin-  202,  206 ;  Van  Buren  v,  Olmstead,  5  Paige, 

ciple  was  recognized  by  the  Chancellor  in  9,  10 ;  Mclntyre  v.  Humphreys,  1  Hoff.  31 

Holmes  r.  Grant,  8  Paige,  243,  although  it  34 ;  Hodges  r.  Tennessee  Marine  &  F.  Ins. 

was  not  applied  in  that  case,  and  had  been  Co.  8  N.  Y.  416 ;  Despard  v.  Walbridge,  15 

before  asserted  under  like  circumstances  in  N.  Y.  374 ;  Sturtevant  v,  Sturtevant,  20  N. 

Robinson  v.  Cropsey,  2  £dw.  138,  affirmed  Y.  39,  75  Am.  Dec.  371 ;  Van  Dusen  v, 

6  Paige,  480.  Worrell,  4  Abb.  App.  Dec  473;  Stoddard 

"It  was  expxessly  adjudged  in  Strong  v.  v.  Whiting,  46  N.  Y.  627 ;  Carr  v.  Carr,  52 

Stewart,  4  Johns.  Ch.  167,  that  parol  evi-  N.  Y.  251,  4  Lans.  314;  Meehan  v.  For- 

dence  was  admissible  to  show  that  a  mort-  rester,  52  N.  Y.  277  ;  Brown  v.  Clifford,  7 

gage  only  was  intended  by  an  assignment  Lans.  46 ;  Loomis  v,  Loomis,  60  Barb.  22 ; 

absolute  in  terms;  and  to  the  same  effect  is  Fiedler  v.  Darrin,  50  N.  Y.  437;  Odell  v, 

Clark  V.  Henry,  2  Cow.  324,  which  was  fol-  Montross,  68  N.  Y.  499 ;  Simon  v,  Schmidt, 

lowed  by  this  court  in  Murray  v.  Walker,  41  Hun,  318;  Erwin  v.  Curtis,  43  Hnn, 

31  N.  Y.  399.     In  Hodges  v.  Tennessee  292. 

Marine  &  Fire  Insurance  Co.  8  N.  Y.  416,  >  McDonald  v.  McLeod,  1  Ired.  £q.  221 ; 

the  court  says  that  'from  an  early  day  in  Steel  v.  Black,  3  Jones  Eq.  427;  Cook  i;. 

this  State  the  rule,  that  parol  evidence  is  Gudger,  2  Jones  £q.l72;  Glisson  v.  Hill,  2 

admissible  for  the  purpose  named,  has  been  Jones  £q.  256 ;  Sellers  v.  Stalcup,  7  Ired. 
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are  allowed,  by  making  the  proper  preliminary  allegations,  —  as 
that  a  certain  clause  was  intended  to  be  inserted  in  a  written  in- 
strument, but  was  omitted  by  the  ignorance  or  mistake  of  the 
draughtsman ;  or  by  some  fraud  or  circumvention  of  the  opposite 
party;  or  some  oppression  or  advantage  taken  of  the  plaintifTs 
necessities ;  or  when  an  unlawful  trust  was  designedly  omitted  to 
evade  the  law,  —  to  call  for  a  discovery  on  the  oath  of  the  defend- 
ant. If  the  fact  is  confessed,  the  plaintifiE  can  have  relief.  If  it 
be  denied,  although  it  was  for  a  long  time  questioned,  it  is  now 
settled  that,  provided  the  matter  can  be  established,  not  merely 
by  the  declarations  of  the  parties  or  the  unaided  memory  of  the 
witnesses,  but  by  facts  and  circumstances  dehors  the  instrument, 
such  as  are  more  tangible  and  less  liable  to  be  mistaken  than  mere 
words,  equity  will  give  relief,  by  considering  the  clause  thus  shown 
to  have  been  omitted  as  if  it  had  been  set  out  in  the  instrument."  ^ 
Thus,  where  there  was  the  preliminary  allegation  of  oppression  to 
account  for  the  omission  of  the  defeasance,  and  it  was  shown  that 
the  plaintiff  was  hard  pressed  for  money,  and  was  forced  to  consent 
to  the  omission  of  this  clause  ;  and  it  was  further  shown  that  there 
was  great  inadequacy  of  price,  and  that  the  plaintiff  retained  pos- 
session and  paid  interest,  he  was  allowed  to  redeem.^  The  grantor 
having  executed  a  deed,  knowing  it  to  be  absolute,  must  be  deemed 
to  have  intended  it  to  be  so,  unless  there  is  strong  and  clear  proof 
of  mistake  or  imposition.^  Parol  evidence  of  admissions  on  the 
part  of  the  grantee  that  the  deed  was  intended  as  a  mere  security 
are  not  alone  sufficient.  There  must  also  be  shown  facts  or  cir- 
cumstances inconsistent  with  the  idea  of  an  absolute  conveyance, 
and  proof  of  fraud,  oppression,  ignorance,  or  mistake,  so  as  to  account 
for  the  conveyance  being  absolute  on  its  face,  when  such  was  not 
the  intention.^ 

310  a.   North  Dakota  and  South   Dakota.  —  It   is   provided 
that  every  transfer  of  an  interest  in  real  estate  not  in  trust,  made 

Eq.  13;  Elliott  V.Maxwell,  7  Ired.Eq.  246;  Pritchard,  107  N.  C.   128,  12  S.  £.  Bep. 

Blackwell  v,  Overby,  6  Ired.  38;  Kelly  ».  242. 

Bryan,  6  Ired.  Eq.  283 ;  M'Laurin  17.  Wright,  s  Streator  v.  Jones,    3   Hawks,  433,  1 

2  Ired.  Eq.  94 ;  Ef^erton  v.  Jones,  102  N.  C.  Murph.  499.    In  such  case  the  relation  of 

278,  281,  9  S.  £.  Rep.  2,  12  S.E.  Rep.  434 ;  mortgagor  and  mortgagee  must  be  alleged 

Green  v.  Sherrod,  105  N.  C.  197,  10  S.  E.  and  proved.    Norris  o.  McLam,  104  N.  C. 

Rep.  986 ;  Norris  v,  McLam,  104  N.  C.  159,  159, 10  S.  £.  Rep.  140. 

10  S.  E.  Rep.  140.  s  Elliott  v.  Maxwell,  7  Ired.  Eq.  246. 

^  Kelly  V.  Bryan,  6  Ired.  Eq.  283,  per  «  Brothers  v,  Harrill,  2  Jones  Eq.  209; 

Pearson,  J.    Also   Bonham  v.  Craig,  80  Cook  v.  Gudger,  2  Jones  Eq.  172;  Glisson 

N.  C.  224  ;  Egerton  v.  Jones,  102  N.   C.  v.  Hill,  2  Jones  Eq.  256  ;  Green  v.  Sherrod, 

278,  9  S.  E.  Rep.  2 ;  Norris  v.  McLam,  104  105  N.  C.  197,  10  S.  E.  Rep.  986. 
N.  C.  159,  10  S.  E.  Rep.  140;  Hinton  v. 
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as  a  security  for  the  performance  of  another  act,  is  to  be  deemed 
a  mortgage ;  and  the  fact  that  the  transfer  was  made  subject  to  de- 
feasance may  be  proved,  except  as  against  a  subsequent  purchaser 
or  incumbrancer  for  value  and  without  notice,  though  it  does  not 
appear  by  the  terms  of  the  instrument.^ 

311.  Ohio.  —  Parol  evidence  is  admitted  to  show  that  an  abso- 
lute deed  is  a  mortgage.  If  given  as  a  security  it  is  a  mortgage, 
whatever  its  form  ;  and  theiact  of  its  being  so  given,  and  not  the 
evidence  of  the  fact,  determines  its  character.  In  such  case  a  trust 
arises  in  favor  of  the  grantor.  Being  a  tacit  trust,  it  is  more  diffi- 
cult to  establish  than  one  that  is  expressed;  but  when  it  is  ascer- 
tained, the  same  consequences  attach  to  it.  The  evidence  for  this 
purpose  must  be  clear,  certain,  and  conclusive.'^ 

311  a.  Oregon.  —  Parol  evidence  is  admissible  to  show  that  a  deed 
absolute  on  its  face  was  intended  to  operate  as  a  mortgage.^ 

The  intention  of  the  parties  is  the  only  safe  criterion  for  deter- 
mining whether  the  transaction  is  a  mortgage,  and  for  the  purpose 
of  showing  such  intention  evidence  may  be  given  of  the  situation  of 
the  parties ;  of  the  value  of  the  property  as  compared  with  the  price 
fixed  for  it ;  of  the  conduct  of  the  parties  before  and  after  the  trans- 
action ;  and  of  all  the  surrounding  facts  and  circumstances,  so  far  as 
they  serve  to  explain  the  real  character  of  the  transaction.^  The 
evidence  must  be  clear  and  satisfactory,  and  sufficient  to  overcome 
the  presumption  that  the  instrument  is  what  it  purports  to  be.^ 

312.  Pennsylvania.  —  The  courts  of  this  State  have  no  general 
equity  jurisdiction.  Mortgages  are  dealt  with  as  matters  of  strict 
law ;  and  yet  parol  evidence,  under  restrictions  as  to  its  sufficiency, 
was,  prior  to  the  statute  of  1881,  admitted  to  show  that  an  absolute 
conveyance  is  in  fact  a  mortgage.®    That  statute  requires  a  written 

1  Civil  Code  1877,  §§  1724,  1726.  «  Odenbaugh  v.  Bradford,  67  Pa.  St.  96; 

>  Miami  Exporting  Co.  v.  Bank  of  U.  S.,  Paige  v.  Wheeler,  92  Pa.  St.  282 ;  Kenton 

Wright,  249,  252;  Cotterell  v.  Long,  20  v.  Vandergrift,  42  Pa.  St.  339;  Kellnm  v. 

Ohio,  464;  Miller  v.  Stokely,  5  Ohio  St.  Smith,  33  Pa.  St.  158;  Todd  v.  Campbell, 

194;  Stall  v.  Cincinnati,  16  Ohio  St.  169;  32  Pa.  St.  250;  Knnkle  v.  Wolfersberger,  6 

Marshall  v.  Stewart,  17  Ohio,  356 ;  Slntz  v.  Watts,  126, 130;  Kerr  v.  Gilmore,  6  Watte, 

Desenberg,  28  Ohio  St.  371 ;  Wilson  v.  Gid-  405, 414 ;  Kelly  i;.  Thompson,  7  Watts,  401; 

dings,  28  Ohio  St.  554  ;  Shaw  v.  Walbridge,  Jaques  v.  Weeks,  7  Watts,  261, 268 ;  Fried- 

33  Ohio  St.  I;  Kemper  v.  Campbell,  44  ley  v.  Hamilton,  17  S.  &  R.  70, 17  Am.  Dec. 

Ohio  St  210,  6  N.  E.  Rep.  566.  638 ;  Manafactnrers',  &c.  Bank  v.  Bank  of 

»  Hurford  v,  Hamed,  6  Oreg.  362.  Pa.  7  W.  &  S.  335;  Cole  v.  Bolard,  22  Pa. 

*  Stephens  v.  Allen,  11  Oreg.  188,  3  Pac.  St.  431 ;  Honser  r.  Lamont,  55  Pa.  St.  311, 

Rep.  168;  Swegle  v.  Belle,  20  Oreg.  323,  25  93  Am.  Dec.  755;  Guthrie  v.  Kahle,46  Pa. 

Pac.  Rep.  633;  Marshall  v.  Williams,  21  St.  331;  Harper's  Appeal,  64  Pa.  St.  315, 

Oreg.  268,  28  Pac.  Rep.  137.  7  Phila.  276;  Rhines  v.  Baird,  41  Pa.  St. 

^  Albany,  &c.  Canal  Co.  v.  Crawford,  1 1  256 ;  McClurkan  v.  Thompson,  69  Pa.  St. 

Oreg.  243,  4  Pac.  Rep.  113.  305;    Fessler's    Appeal,  75  Pa.   St.  483; 
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defeasance  to  reduce  an  absolute  deed  to  a  mortgage,  and  therefore 
the  cases  relating  to  the  use  of  parol  evidence  to  convert  such  a 
deed  into  a  mortgage  are  now  applicable  only  to  deeds  executed  be- 
fore the  passage  of  that  statute.^  ^^  In  strict  law,"  said  Chief  Jus- 
tice Lowrie,  '^  no  mortgage  is  allowed  that  is  not  proved  by  written 
evidence,  and  the  judge  may  not  admit  any  lower  evidence  on  equi- 
table- grounds  without  seeing  that  justice  imperiously  demands  it. 
The  case  of  a  lost  instrument  is  a  useful  analogy.  If,  in  such  a  case, 
the  judge  refuses  to  hear  secondary  evidence  until  he  is  perfectly 
satisfied  that  the  justice  of  the  case  cannot  be  otherwise  adminis- 
tered, much  more,  it  would  seem,  ought  this  to  be  so  where  the  evi- 
dence, which  the  law  makes  not  merely  primary  but  essential,  never 
had  any  existence."  ^  Therefore  it  is  held  that  mere  evidence  of 
verbal  declarations  by  jibe  parties,  unless  corroborated  by  other  facts 
and  circumstances,  is  not  a  proper  substitute  for  the  written  evi- 
dence required  by  law.^  The  presumption  always  is  that  the  deed 
is  what  it  purports  to  be.  To  prove  it  otherwise,  the  evidence  must 
be  clear  and  conviucing.  If  the  intention  of  the  ]j)krties  be  to  create 
a  mortgage  rather  than  a  conveyance,  this  must  be  established,  not 
merely  by  loose  conversations  between  the  parties,  or  by  declara- 
tions to  third  persons,  but  by  facts  and  circumstances  outside  the 
deed,  inconsistent  with  the  idea  of  an  absolute  purchase.^    The  prin- 

Stewart's  Appeal,  98  Pa.  St.  377 ;  Umben-  be  sustained  where  it  appears  that  rach 

hower  v.  Miller,  101  Pa.  St.  71 ;  Hnoncker  contract  was  merely  a  parol  defeasance  of 

V.  Merkey,  102  Pa.  St.  462 ;  Hartley's  Ap-  an  absolute  deed.     Molly  v.  Ulrich,  133 

peal,  103  Pa.  St.  23  ;  Pancake  v.  Cauffman,  Pa.  St.  41, 19  Atl.  Rep.  305 ;  De  France  v. 

114  Pa.  St.  113;  Reeder  v.  TruUinger,  151  De  France,  34  Pa.  St  385.     "Equitable 

Pa.  St.  287,  24  Atl.  Rep.  1104.    In  this  case  principles  are  continually  insinuating  them- 

the  deed  was  before  the  act  of  June  8, 1881.  selves  into  the  system  of  the  law.    Our  law 

Fisher  v.  Witham,  132  Pa.  St.  488,  19  Atl.  abounds  with  principles  that  were  formerly 

Rep.  276 ;  Wallace  i;.  Smith  (Pa.),  25  Atl.  purely  equitable.    And  the  process  by  which 

Rep.  807.  this  takes  place  is  perfectly  natural ;  for,  in 

^  By  statute,  Laws  1881,  p.  84,  it  was  the  progress  of  society,  and  in  the  natural 

provided  that  no  defeasance  should  have  changes  of  its  customs,  exceptional  princi- 

the  effect  of  reducing  an  absolute  deed  to  pies  are  constantly  demanding  recognitioii, 

a  mortgage  unless  it  be  made  in  writing,  and  continually  enlarging  their  sphere,  until 

signed,  sealed,  acknowledged,  and  delivered  they  become  general,  and  thus  truly  legal- 

by  the  grantee,  and  recorded  within  sixty  In  this  way  the  social  system  keeps  pace  with 

days  from  the  execution  of  the  same.    This  the  changes  of  social  purposes  and  princi- 

statute  does  not  impair  the  obligation  of  pies,  and  never  requires  any  violent  dismp- 

contracts.    Felts' Appeal  (Pa.),  17  Atl.  Rep.  tion."    Per  Lowrie,  C.  J. 

195.     But  an  agreement  which  does  not  *  Todd  v.  Campbell,  32  Pa.  St.  250;  De 

amount  to  a  defeasance,  and  is  not  executed  France  v.  De  France,  34  Pa.  St.  385. 

and  recorded  as  provided,  may  amount  to  ^  Todd  v.  Campbell,  32  Pa.  St.  250,  per 

a  sale  with  a  declaration  of  trust.    Po^  Strong,  J.;  Lance's  App.  112  Pa.  St  456; 

ter  V.  Langstrath  (Pa.),  25  Atl.  Rep.  76.  Logue's  App.  104  Fa.  St.  136;  Nicolls  v. 

3  An  action  for  damages  for  the  breach  McDonald,  101   Pa.  St.  514 ;   Rowand  v. 

of  a  parol  contract  to  convey  land  cannot  Finnev,  96  Pa.  St.  192 ;  Hartley's  App.  103 
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ciple  upon  which  parol  evidence  is  admitted  is  to  show  and  explain 
the  true  intention  and  purpose  of  the  parties,  in  order  to  develop 
the  real  character  of  the  transaction.^  Whether  the  transaction  is 
to  be  regarded  as  an  absolute  conveyance  or  a  mortgage  depends 
more  upon  its  attendant  circumstances  than  upon  any  express  agree- 
ment making  it  defeasible ;  and  it  is  doubtful  whether  parol  proof 
of  an  agreement  to  reconvey,  standing  alone  and  without  fraud, 
would  be  permitted  to  convert  it  into  a  mortgage.  But  facts  and 
circumstances  inconsistent  with  its  being  an  absolute  conveyance 
may  be  proved ;  and  if  they  are  clear  and  convincing  enough  to  au- 
thorize a  court  of  equity  to  infer  that  the  conveyance  was  intended 
to  secure  a  loan,  under  the  jurisprudence  of  this  State  they  should 
be  submitted  to  a  jury  to  find  whether  the  transaction  was  a  mort- 
gage.^ The  proof  must  establish  an  agreen^ent  for  a  reconveyance 
substantially  contemporaneous  with  the  execution  and  delivery  of 
the  deed,  and  not  rest  on  the  subsequent  admissions  and  declara- 
tions of  the  mortgagee  only.  The  agreement  need  not,  however, 
be  express ;  it  may  be  inferred  from  circumstances.^  The  evidence 
must  be  clear,  precise,  indubitable,  and  sufficient  to  satisfy  the  mind 
of  a  chancellor ;  otherwise  it  is  error  to  submit  it  to  the  jury.^ 

313.  Rhode  Island.  —  Parol  evidence  is  admissible  to  show  that 
an  absolute  deed  was  intended  as  a  mortgage,  and  that  the  defeas- 
ance has  been  omitted  or  destroyed  by  fraud  or  mistake,  or  omitted 
by  design,  upon  mutual  confidence  between  the  parties.^ 

314.  South  Ccurolina.  —  Parol  evidence  is  received  to  convert  an 
instrument  absolute  on  its  face  into  a  defeasible  instrument,  where 
the  omission  to  reduce  the  defeasance  to  writing  was  occasioned  by 
fraud  or  mistake.^  If  it  can  be  received  in  any  other  case,  —  and  it 
appears  by  recent  cases  that  it  may  be  received  to  show  the  intention 
of  the  parties,"^  —  the  evidence  must  be  very  clear  and  convincing.^ 

Pa.  St.  23;  Wallace  v.  Smith  (Pa.)i  25  Atl.  may  be  changed  by  parol,  but  also  defeat 

Rep.  807.  ^be  wise  provision  of  the  statute  of  fraads." 

1  Kerr  v,  Gflmore,  6  Watts,  405,  414.  Per  Mercur,  J. 

«  Rhines  v,  Baird,  41  Ps.  St.  256 ;  Hu-  *  Pancake  v,  Canffman,  114  Pa.  St.  113, 

oncker  v.  Merkey,  102  Pa.  St.  462 ;  McClur-  7  Atl.  Rep.  67 ;  Munger  v.  Casey  (Pa.  St.), 

kan  p.  Thompson,  69  Pa.  St.  305 ;  Plnmer  v.  17  Atl.  Rep.  36. 

Gathrie,  76  Pa.  St.  441 ;  Baisch  v,  Oakeley,  *  Taylor  v.  Luther,  2  Suran,  228 ;  Nich- 

68  Pa.  St.  92;  Peanon  ».  Sharp,  115  Pa.  ols  v,  Reynolds,  1  R.  I.  30,  36  Am.  Dec. 

Sl  254,  9  AU.  Rep.  38 ;  Kinports  v.  Boyu-  238. 

ton,  120  Pa.  St.  306,   14  Atl.  Rep.  135;  •  Arnold  v.  Mattison,  3  Rich.  Eq.  153; 

Nicolls  r.  McDonald,  101  Pa.  St.  514.  Walker  v.  Walker,  17  S.  C.  329;  Carter  v. 

»  Plnmer  w.  Guthrie,  76  Pa.  St.  441.  Evans,  17  S.  C.  458. 

"Leas  than  this  would  not  only  conflict  ^  Hodge  v.  Weeks,  31  S.  C.  276;  McAteer 

with  the  rules  of  evidence  which  prescribe  v.  McAteer,  31  S.  C.  313,  320. 

the  msnner  in  which  a  written  instrument  '  Arnold  v,  Mattison,  3  Rich.  Eq.  153; 
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315.  Tennessee.  —  It  is  well  settled  that,  although  a  conveyance 
be  absolute  in  its  terms,  it  may  be  shown  by  parol  proof  to  be  a 
mortgage.  It  seems  to  be  admitted  for  the  purpose  of  showing  the 
intention  of  the  parties  and  the  real  character  of  the  transaction.^ 
When  a  parol  defeasance  is  shown,  the  effect  of  it  is  to  reduce  the 
title  under  an  absolute  deed  to  what  was  intended  by  the  parties,  a 
defeasible  estate ;  a  security  for  a  debt,  instead  of  a  sale.^  The  eyi- 
dence,  however,  must  be  clear  and  decisive,  as  the  presumption  is  in 
favor  of  the  deed  as  it  appears  upon  its  face.^ 

316.  Texas.  —  The  doctrine  that  parol  evidence  is  admissible  to 
prove  that  an  absolute  deed  was  intended  merely  as  a  security  for 
the  payment  of  a  debt,  is  fully  recognized.^  It  is  admitted  to  show 
that  the  deed  was  really  executed  and  delivered  upon  certain  trusts, 
not  reduced  to  writing,  which  the  grantee  promised  to  perform. 
These  trusts  existing  in  parol  are  established  to  prevent  the  fraudu- 
lent use  of  the  deed  or  written  instrument.^  It  is  not  necessary  that 
there  should  be  any  charge  of  fraud,  mistake,  or  surprise  to  afford  a 
foundation  for  the  introduction  of  such  evidence.^  When  it  is  at- 
tempted to  use  the  deed  for  a  fraudulent  purpose,  or  one  wholly  dif- 
ferent from  that  intended  by  the  parties,  equity  interposes  to  prevent 
the  fraud  and  establish  the  trust.  The  trust  must  be  shown  with 
^^  clearness  and  certainty,"  ^  and  it  has  sometimes  been  said  that  it 
must  be  shown  by  the  testimony  of  more  than  one  witness,  unless 
that  testimony  be  supported  by  corroborating  circumstances.^  But 
it  is  error  for  the  court  to  instruct  the  jury  that  the  proof  that  an 

Nesbittc.  Cavender,27S.  C.  1,2  S.  E.Rep.  93;  Hannay  v.  Thompson,  14  Tex.  U2; 

702;  Hodge  V.  Weeks,  31  S.C.276.  Mead  v.  Handolph,  8  Tex.  191;  Mann  r. 

1  Nichols  V.  Cabe,  3  Head,  92;  Rugglea  Falcon,  25  Tex.  271 ;  Miller  r.  Thatcher,  9 
V,  Williams,  1  Head,  141 ;  Hinson  v.  Partee,  Te3^  482,  60  Am.  Dec.  172;  McClenny  p. 
11  Humph.  587;  Ballard  17.  Jones,  6  Humph.  Floyd,  10  Tex.  159;  Cnney  ».  Dupree,  21 
455;  Brown  v.  Wright.  4  Yerg.  57;  Lane  Tex.  211;  Grooms  v.  Rust,  27  Tex.  231; 
i;.  Dickerson,  10  Yerg.  373 ;  Yarborough  v,  Calhoun  i;.  Lnmpkin,  60  Tex.  185  ;  Loving 
Newell,  10  Yerg.  376;  Gninn  v.  Locke,  1  v,  Milliken,  59  Tex.  423;  UUman  v.  Jasper^ 
Head,  110;  Jones  v.  Jones,  1  Head,  105;  70  Tex.  446,  7  S.  W.  Rep.  763;  Hobb;  v. 
Leech  v.  Hillsman,  8  Lea,  747 ;  Robinsons  Harris,  68  Tex.  91.  3  S.  W.  Rep.  558. 
V.Lincoln  Savings  Bank,  85  Tenn.  363,3  ^  Moreland  v.  Barnbart,  44  Tex.  275; 
S.  W.  Rep.  656.  Mead  v.  Randolph,  8  Tex.  191 ;  Grooms  v. 

2  Rnggles  V.  Williams,  1  Head,  141.  Rnst,  27  Tex.  231. 

*  Haynes  v.  Swann,  6  Heisk.  560;  Nick-        «  Mead  v,  Randolph,  8  Tex.  191 ;  Carter 
son  V,  Toney,  3  Head,  655 ;  Hickman  v.    v.  Carter,  5  Tex.  "93. 

Quinn,  6  Yerg.  96  ;   Lane   v.   Dickerson,  ^  Moreland  v.  Barnbart,  44  Tex.  275; 

10  Yerg.  373;    Overton    v.    Bigelow,  3  Markham  v.  Carothers,  47  Tex.  21 ;  Hughes 

Yerg.  513  ;  Hammonds  u.  Hopkins,  3  Yerg.  v,  Delaney,  44  Tex.  529 ;  Pierce  v.  Fort,  60 

525.  Tex.  464 ;  Miller  v.  Yturria,  69  Tex.  549, 

*  Gibbs  V,  Penny,  43  Tex.  560;  Rnffier  7  S.  W.  Rep.  206. 

t;.  Womack,  30  Tex.  332,  343 ;  Stampers  v.        ^  Moreland  v,  Barnbart,  44  Tex.  275,  and 
Johnson,  3  Tex.  1 ;  Carter  v.  Carter,  5  Tex.    cases  cited. 
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absolate  deed  is  a  mortgage  must  be  *^  clear  and  convincing,'*  as 
exacting  a  higher  degree  of  proof  than  the  law  requires  in  cases  of 
this  character.^  As  in  Pennsylvania,  there  being  no  court  of  chan- 
cery, such  evidence  must  be  passed  upon  by  a  jury.^ 

316  a.  Utah  Territory.  —  An  absolute  conveyance  may  be  shown 
to  be  a  mortgage  by^  parol  evidence  that  the  consideration  of  it  is  a 
loan,  or  that  the  instrument  was  obtained  by  fraud,  mistake,  or  undue 
influence.* 

317.  In  Vermont  parol  testimony  is  admissible  to  show  that  a 
deed  absolute  in  terms  was  in  fact  made  as  security  for  money 
loaned,  if  the  grantor  has  remained  in  possession,  and  the  title  has 
continued  in  the  grantee.^  If  he  has  parted  with  the  title,  the 
grantor  loses  his  right  to  redeem.  The  fact  that  the  grantor  re- 
mains in  possession  is  always  regarded  as  a  strong  circumstance 
tending  to  show  that  the  deed  is  a  mortgage.^  The  absence  of  any 
written  evidence  of  a  debt  does  not  make  the  deed  less  effectual  as  a 
mortgage.^  The  ground  upon  which  parol  evidence  is  admitted  was 
stated  in  an  early  case  to  be  that  when  the  instrument  is  in  hict  a 
mortgage,  and  there  is  an  attempt  to  set  it  up  as  an  absolute  con- 
veyance, there  is  a  fraudulent  application  or  use  made  of  it  which  a 
court  in  chancery  may  interfere  with  to  prevent.^  In  later  cases, 
however,  parol  evidence  seems  to  be  admitted  on  the  broad,  equita- 
ble ground  of  showing  the  intention  of  the  parties  that  the  absolute 
deed  should  operate  as  a  security  for  a  debt.^ 

318.  Virgrinia.] —  Parol  evidence  is  admitted  in  equity  to  deter- 
mine whether  a  deed  shall  be  considered  a  mortgage  or  an  absolute 
purchase.  The  court  is  governed  by  the  intention  of  the  parties. 
The  question   is  whether  the  parties   intended  to  treat  of  a  pur- 

1  Miller  v.  Tturria,  69  Tex.  549,  7  S.  W.  Am.  Dec.  623;  Campbell  v.  WortbingtoD, 

Rep.  206;  Wallace  v.  Berry,  83  Tex.  328,  6  Vt.  448;  Wing  v.  Cooper,  37   Vt.  169; 

18  S.  W.  Rep.  595 ;  Frather  v.  Wilkens,  68  Hyndman  v.  Hyndman,  19  Vt.  9,  46  Am. 

Tex-  187,  4  S.  W.  Rep.  252.  Dec.  171 ;  Bigelow  v,  Topliff,  25  Vt.  273, 

^  Carter  v.  Carter,  5  Tex.  93;  Moreland  60  Am.  Dec.  264;  Mott  v,  Harrington,  12 

c.  Bambart,  44  Tex.  275;  Ruffier  v.  Wo-  Vt.  199.    In  Conner  v.  Chase,  15  Vt.  764, 

mack,  30  Tex.  332 ;  Miller  v.  Ytnrria,  69  it  was  beld  tbat  ttucb  evidence  was  inad- 

Tex.  549,  7  S.  W.  Rep.  206 ;  Ullman  v.  missible  to  sbow  that  a  deed  of  warranty, 

Jasper,  70  Tex.  446,  7  S.  W.  Rep.  663.  followed  by  possession  through  several  suc- 

'  Wasatch  Min.  Co.  v.  Jennings,  5  Utah,  ccssive  grantees  by  similar  deeds,  was  a 

243, 385,  16  Pac.  Rep.  399,  15  Pac.  Rep.  65.  mortgage. 

*  Crosby  p.  Leavitt,  50  Vt.  239;  Morgan  ^  Graham  v.  Stevens,  34  Vt.  166,  80  Am. 

9.  Walbridge,  56  Vt.  405.  Dec.  675. 

^  Hills  p.  Loomis,  42  Vt.  562  ;   Rich  v.  ?  Wright  v.  Bates,  13  Vt.  341,  348. 

Doane,  35  Vt  125;  Wright  r.  Bates,  13  ^  Hills  v.  Loomis,  42  Vt.  562,  Rich  v, 

Vt.  341 ;  Baxter  v,  Willey,  9  Vt.  276,  31  Doane,  35  Vt.  125. 
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§§  318a-320.]  PABOL  evidence  to  prove 

cfaiLse,  or  to  secure  the  repaytneDt  of  money.     To  determioe  thia,  the 
whole  circumstances  of  the  tranaactioii  will  be  exftmined.^ 

318  a.  'Washington.  — ^|A  deed  absolute  on  its  face  is  treated  as 
a  mortgage  when  it  is  shown  that  the  parties  intended  a  mortgage.^ 

319.  West  Virsinia. — The  rule  in  relation  to  the  admission  of 
parol  evidence,  to  show  that  a  deed  is  a  mortgage,  is  the  same  that 
which  prevails  in  Virginia.^ 

320.  In  Wisoonsin  the  admissibility  of  parol  proof,  to  show  a 
deed  absolute  on  its  face  to  be  a  mortg^e,  is  the  settled  law.*  This 
is  not  only  the  rule  in  equity,'  but  at  law  as  well.  The  evidence, 
however,  must  be  clear  and  convincing,  equal  in  force  to  that  upon 
which  a  deed  will  be  reformed,  and  leaving  no  substantial  doubt 
that  the  real  intention  of  the  parties  was  to  execute  a  mortgage 
security.*  As  to  the  grounds  upon  which  the  evidence  is  admitted, 
it  was  said  in  an  early  case  that  *'  it  is  the  fraudulent  use  of  the 
deed  which  equity  interposes  to  detect  and  prevent,  and  for  this 

1  Bobs   v.   Norrell,   1  Waah.   14,  1  Am.  denca  had  been  so  long  eatablisbed  bj  as. 

Dec  422 :  Tiiompgon  v.  Davenport,  1  Waah.  tborltj  aa  to  have  hecome  a  rule  of  prop- 

1S5  ;  King  n.  Newman,  2  Manf.  40 ;  Breck-  ertj,  which  ought  not  W  be  changed  t^  The 

enridge  v.  Auld,    I   Rob,  148;    Dabney  d.  judicial  dop»rlmanl."     Per  Paine,  J.     And 

Green,  4   lien.  &  Munf.  101,  4  Am.  Dec.  »ee   PIbIo   B.  Roe,    14  Wia.  453;  Sweel  r. 

903 ;  Chapman   v.  Turner,   1    Call,   SSO,  1  Mitchell,  15  Wis.  641 ;  Spencei  v.  Freden- 

Am.  Dec.  514;,  Robertson  v.  Campbell,  9  dall,  IS  Wii.  666;  Butler  u.  Butler,  46  Wis. 

Call,  421 ;  Pennington  v.  Uanhj,  4  Munf.  430;  McCormiclc  b.  Uerndon,  ST  Wia.  648, 

140;   Bird   e.   Wilkinson,   4  Leigh,    !66;  31  N.  W.  Rep.  303;  Starka  v.  Red  field,  51 

Crawford  b.  Jarrett,  a  Leigh,  630;  Phelpi  Wis.  349,  9  N.  W.  Rep.  168;  Scbriber  v. 

r.  Seelf,  S!  Gratt.  573 ;  Summer*  i>.  Dame,  Lo  Clair,  66  Wia.  a79,  5S6,  29  N.  W.  Rep. 

31  Gralt.  7fll,  804;   Suavely  v.    Pickle,  29  S70,  889;  Rockwell  n.  Humphrey,  57  WU 

Gralt.  27 ;  Edwards  v.  Wall,  79  Va.  3S1  ;  410,  15  N.  W.  Rep.  394. 
French  v.  Williams,  83  Va.  463 ;  Bruce  u,        *  Kent  v.  Agard,  24  Wia.  378;  Kant  b. 

Slemp,  82  Va.  353.  Lasley,  24  Wia,  654.    "  The  doctrine  that  a 

>  Miller  v.  Aasenig,  S  Waah.  T.  22.  deed  absotnle  in  its  lermg  can  be  thus  trani- 

'  Kliack  V.  Price.  4  W.  Va.  4,  9,  6  Am.  formed  into  a  mortgage,  and   tbe  liile  of 

Bep.  268, citing  the  abore  caaea  in  Virginia;  the  holder  defeated,  is  purely  an  equitable. 

Troll  i:  Carter,  15  W.  Va.  S6T  ;  Daris  v.  and  not  a  legal,  doctrine.    It  bad  iu  origin 

Demming,  IS  W.  Ta.  246;  I.awreDce  b.  Du  in  the  Court  of  Chancery,  in  which  conn 

Boil,  16  W.  Va.  443 ;  Hoffman  v.  Rjnn,  21  alone  tbe  remedy  could  formerly  be  admin- 

W.Va.415;  Vangilder  u.  Hoffman,  22  W.  iitered.    Tbe    rules  and   practice  of  that 

Va-  I ;  Matheney  v.  Sandford,  26  W.  Va.  court  were  snch  as  to  aSord   many  nfe- 

3S6;   Kerr  v.  Hill,  27   W.  Va.  576;   Gil-  gaarda  to  the  rights  of  tbe  grantee,  and  to 

cfariiiE  B.  Beswick,  33  W.  Vs.  168,  10  S.  B.  obriate  many  evUt  which  muat  otberwiaa 

Bep.  371  ;  McNeel  c.  Auldridge,  Si  W.  Va,  have  grown  up  oat  of  the  docuine."    Per 

:4S.  1^  S.  E.  Kep.  851.  Dixon,  C.J, 

'  Wilcox  r.  Bates,  26  Wis.  465.  "Not-  •  Becker  u.  Howard,  75  Wia.  415 ;  Sable 
withsiaading  what  was  said  in  the  opinion  v.  Malone,  48  Wis.  331,  333;  HcClellan  r. 
in  RiiBilall  v.  Rasdall,  »  Wii.  379,  as  to  the  Sanford,  26  Wis.  595,  607  ;  Harrisoa  r, 
admiaaibiUty  of  parol  evidence  to  proTe  an  Juneau  Bonk,  17  Wis.  340;  Fowler  d.  Ad- 
absolute  deed  a  mortgage,  upon  principle  ams,  13  Wis.  4SS;  Newton  v.  HoUey,  6  V/'n. 
3  since  been  frequently  held  hy  this  592;  Lake  i>,  Meacham,  13  Wis.  3SS;  ib- 
ihnt  the  admiaaibility  of  *ncb  evi.  Cormick  d.  Hemdon,  67  Wia.e4B,  31  N.  W. 
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AN  ABSOLUTE  DEED  A  MOBTGAGE.  [§  321. 

purpose  parol  proof  is  admissible,  not  to  vary  the  deed,  but  to  main- 
tain the  eqnity  which  attaches  to  the  transaction  inherently,  and 
which  the  deed  or  contract  of  the  parties  does  not  create  and  can- 
not destroy.  If  an  equity  of  redemption  really  attaches  to  the 
transaction  itself,  any  attempt  to  defeat  that  equity  by  setting  up 
the  deed  as  absolute  is  fraudulent."  ^  But  in  the  later  cases,  parol 
evidence  seems  to  have  been  admitted  upon  the  broad  ground  of 
showing  that  the  absolute  deed  was  intended  by  the  parties  to  oper- 
ate as  a  security  for  a  debt.^ 

32L  A  review  of  the  cctaes,  with  reference  to  the  grounds  upon 
HFhich  parol  evidence  is  admitted  to  prove  that  an  absolute  convey- 
ance is  a  mortgage  in  equity,  will  show  that  in  the  earliest  cases,  both 
in  England  and  America,  it  was  admitted  solely  upon  the  ground 
of  fraud,  accident,  or  mistake,  which  are  ordinary  grounds  of  equity 
jurisdiction.  In  several  States  this  is  still  declared  by  the  courts 
or  by  statute  to  be  the  only  ground  upon  which  their  interference, 
in  such  case,  can  be  justified ;  or,  at  any  rate,  there  have  been  no 
decisions  which  distinctly  place  such  interference  upon  any  other 
ground.^  Such  seems  to  be  the  doctrine  in  Connecticut,  Florida, 
Georgia,  Kentucky,  North  Carolina,  and  Rhode  Island.^ 

In  a  few  States,  as  for  instance  Missouri,  Ohio,  and  Texas,  the 
intention  of  the  parties  to  create  a  security  only  seems  to  be  regarded 
as  raising  a  trust  in  favor  of  the  grantor  which  equity  will  enforce.^ 

In  New  Hampshire  and  Pennsylvania,  no  conveyance  is  a  mort- 
gage unless  the  condition  is  inserted  in  the  deed. 

But  the  doctrine  in  this  country,  now  more  generally  accepted, 
is  that  the  omission  of  parol  evidence  is  not  confined  to  cases  of 
distinct  fraud  on  the  part  of  the  grantee  in  obtaining  a  deed  with- 
out a  defeasance,  or  mistake  on  the  part  of  the  grantor  in  giving 
such  a  deed.  The  doctrine  declared  by  the  Supreme  Court  of  the 
United  States  in  Bussell  v.  Souihard^^  and  Peugh  v.  Davis^'*  and 
by  the  Supreme  Court  of  Massachusetts  in  recent  cases,^  is,  that 
the  mere  fact  that  an  absolute  deed  was  intended  as  security 
merely  affords  ground  of  jurisdiction  to  courts  of  equity  to  inter- 
fere and  give  relief ;  that  a  security  in  this  form  is  so  calculated 

^  Bogan  V.  Walker,  1  Wis.  527.  tacote,  Pkc.  Ch.  526 ;  Walker  v.  Walker, 

'  Schriber  v,  Le   Clair,  66   Wis.    579 ;  2  Atk.  9S,  99 ;  Joynes  v.  Statham,  3  Atk. 

HoOe  v.Bailej,  58  Wis.  448 ;  Starks  v.  Bed-  388 ;  Pym  v.  Blackbarn,  3  Yes.  Jr.  34,  38 ; 

field,  52  Wia.  349 ;   Howe  v.  Carpenter,  Townshend  v.  Stangroom,  6  Yes.  328. 

49  Wis.  697 ;  Becker  v.  Howard,  75  Wis.  ^  This  was  formerly  the  case  in  Maine. 


415. 

'  KarshaU  v.  Williams,  21  Oreg.  268,  28  ^  §  SS5. 
Pac  Bep.  137,  following  text.  ?  96  U.  S.  382. 

«  See  §§  880, 800 ;  also  Maxwell  v.  Moan.  &  §  300. 
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§  322.]  PAROL  EVIDENCE  TO  PROVE 

to  be  an  instrament  of  oppression  and  wrong  as  in  itself  to  con- 
stitute a  quasi  fraud,  which  equity  should  relieve  against;  that 
the  fraud  or  fault  is  inherent  in  the  transaction  itself,  and  does 
not  arise  out  of  the  subsequent  conduct  of  the  grantee  in  attempt- 
ing to  retain  the  property.  This  doctrine  is  declared  with  more  or 
less  distinctness  in  the  later  decisions  of  the  courts  of  Alabama, 
Arkansas,  California,  Colorado,  Delaware,  Illinois,  Indiana,  Iowa, 
Kansas,  Louisiana,  Maryland,  Massachusetts,  Maine,  Michigan, 
Minnesota,  Mississippi,  Nebraska,  Nevada,  New  Jersey,  New  York, 
North  Dakota,  South  Carolina,  South  Dakota,  Tennessee,  Vermont, 
Virginia,  Washington,  West  Virginia,  and  Wisconsin, 

322.  The  statute  of  frauds  was  at  first  supposed  to  stand  in 
the  way  of  allowing  a  grant,  absolute  on  its  face,  to  be  established 
by  parol  evidence  as  a  mortgage.  But  the  courts,  after  a  struggle 
and  much  hesitation,  established  the  doctrine,  as  otherwise  it  was 
found  that  the  statute  designed  to  prevent  frauds  and  perjuries 
would  become  in  this  way  an  effectual  instrument  of  fraud  or  in- 
justice.^ Although  the  admission  of  such  evidence  is  placed  upon 
different  grounds  by  different  courts,  there  is  substantial  unanimity 
in  holding  that,  when  once  the  fact  is  established  that  the  grant  was 
intended  as  a  mortgage,  the  conveyance  will  be  so  regarded.  The 
statute  of  frauds  does  not  interpose  any  insuperable  obstacle  to 
granting  relief  in  such  a  case,  because  relief,  if  granted,  is  obtained 
by  setting  aside  the  deed ;  and  parol  evidence  is  availed  of  to  estab- 
lish the  equitable  grounds  for  impeaching  that  instrument,  and  not 
for  the  purpose  of  setting  up  some  other  or  different  contract  to  be 
substituted  in  its  place.  The  equities  of  the  parties  are  adjusted 
according  to  the  nature  of  the  transaction  and  the  facts  and  cir- 
cumstances of  the  case,  including  the  real  agreement.  It  does  not 
violate  the  statute  of  frauds  to  admit  parol  evidence  of  the  real 
agreement  as  an  element  in  the  proof  of  fraud,  or  other  vice  in  the 
transaction,  which  is  relied  upon  to  defeat  the  written  instrument.^ 
Lord  Hardwicke  said  that  such  evidence  has  nothing  to  do  with 
the  statute  of  frauds.^ 

Neither  does  the  rule  which  excludes  parol  testimony  to  contra- 

^  Cotterell  v.  Purchase,  Cas.  temp.  Tal-  *  Campbell  v.  Dearborn,  109  Man.  130, 

bot,  61,  63;  Lincoln  v.  Wright,  4  De  G.  &  12  Am.  Rep.  671,  per  Wells,  J.;  Glass  r. 

J.  16,  22;  Carr  v,  Carr,  52  N.  T.  251;  Hnlbert,  102  Mass.  24,  3  Am.  Rep.  418; 

Moore  t;.  Wade,  8  Kans.  380,  387  ;  Sewell  Newton  v.  Fay,  10  Allen,  505 ;  Wyman  v, 

V.  Price,  32  Ala.  97 ;  Klein  v.  McNamara,  Babcock,  2  Curtis,  386, 399 ;  Amory  v.  Law- 

54  Miss.  90 ;  Swegle  v.  Belle,  20  Oreg.  323;  rence,  3  Cliff.  523 ;   Taylor  v.  Luther,  2 

Reigard  v.  McNeil,  38  111.  400;  Reed  v.  Sam.  228,  232 ;  Reed  v.  Reed,  75  Me.  2G4, 

Reed,   75  Me.  264 ;  Landers  u.  Beck,  92  273  ;  Horn  v.  Eeteltas,  46  N.  Y.  605. 

Ind.  49.  >  Walker  v.  Walker,  2  Atk.  98. 
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diet  or  vary  a  written  instrument  have  any  application  to  such  a 
case.  This  rule  has  reference  to  the  language  used  by  the  parties. 
That  cannot  be  qualified  or  varied  from  its  natural  import,  but 
must  speak  for  itself.  The  rule  does  not  forbid  an  inquiry  into  the 
object  of  the  parties  in  executing  and  receiving  the  instrument. 
Thus  it  may  be  shown  that  a  deed  was  made  to  defraud  creditors, 
or  to  give  a  preference,  or  to  secure  a  loan,  or  for  any  other  object 
not  apparent  on  its  face.  The  object  of  parties  in  such  cases  will 
be  considered  by  a  court  of  equity  :  it  constitutes  a  ground  for  the 
exercise  of  its  jurisdiction,  which  will  always  be  asserted  to  prevent 
fraud  or  oppression,  and  to  promote  justice.^ 

Where  a  creditor,  holding  an  absolute  deed  as  security,  has  in  a 
fair  transaction  released  to  the  debtor  other  security  on  his  parol 
agreement  to  release  his  interest  in  the  land  to  the  creditor,  the 
debtor  will  not  be  allowed  to  invoke  the  statute  of  frauds  in  an 
action  to  cancel  his  absolute  conveyance,  but  the  court  will  leave 
this  absolute  deed  to  carry  the  estate  in  fee,  as  it  purports  to  do.^ 

323.  The  grantor  is  not  estopped  fjrom  showing  the  true 
character  of  the  transaction  by  reason  that  he  has  sworn,  on  an 
application  for  discharge  in  bankruptcy,  that  he  had  no  interest 
in  the  land.  The  original  transaction  being  without  fraud,  the  sub- 
sequent improper  conduct  of  the  mortgi^or,  even  if  he  were  guilty 
of  perjury,  would  not  affect  his  right.  At  any  rate  the  mortgagee 
cannot  make  the  misconduct  of  the  mortgagor,  about  which  he  need 
not  concern  himself,  a  ground  for  the  non-performance  of  his  own 
contract.^  The  statute  of  frauds  cannot  be  set  up  as  inconsistent 
with  showing  that  an  absolute  deed  was  intended  by  the  parties 
merely  as  a  security  for  the  payment  of  money.*  If  the  grantee 
deny  the  trust  raised  by  a  verbal  defeasance,  on  proof  of  the  trust; 
such  denial  is  regarded  in  some  courts  as  a  fraud,  and  the  grantee  is 
held  to  be  as  firmly  bound  by  his  verbal  agreement  as  he  would 
be  by  a  written  one,  *'  hedged  about  with  iall  the  formal  solemnity 
known  to  the  law."  ^ 

An  agreement,  however,  between  the  grantee  and  a  third  per- 
son that  the  land  shall  be  conveyed  to  him  upon  the  payment  by 
him  of  the  purchase-money  and  interest,  is  within  the  statute  of 
frauds,   because  such  a  conveyance  and  agreement  do  not  consti- 

1  Feugh  p.  Davis,  96  U.  S.  382,  336,  per  fit  v.  Rjnd,  69  Pa.  St.  380,  387,  and  cases 

Field,  J.  cited;  Houser  v,  Lamont,  55  Pa.  St.  311, 

«  Bazemore  v.  MoUins,  52  Ark.  207,  12  93  Am.  Dec.  755;  Payne  v.  Pattergon,  77 

8.  W.  Rep.  474.  Pa.  St.  134 ;  Lee  v.  Evans,  8  Cal.  424 ;  Kay- 

»  Smith  r.  Cremer,  71  111.  185.  nor  v.  Lyons,  37  CaL  452. 

«  Bnssell  v.  Sonthard,  12  How.  139 ;  Maf-  «  O'Neill  v,  Capelle,  62  Mo.  202. 
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tate  a  mortgage.^  To  constitute  a  mortgage,  such  agreement  most 
be  made  with  the  grantor  and  not  with  a  stranger.  A  promise 
by  a  third  person  to  purchase  the  property,  and  convey  it  to  the 
grantor,  is  open  to  the  same  objection.^ 

One  claiming  the  benefit  of  such  an  agreement  must  show  that 
At  that  time  he  had  an  equitable  interest  in  the  property.  A 
mortgagee  haying  foreclosed  his  mortgage,  which  was  in  the  form 
•of  a  trust  deed,  and  purchased  the  property  at  the  foreclosure  sale, 
the  mortgagor  claimed  there  was  a  verbal  agreement  with  him  that 
'the  premises  should  still  be  held  as  security  for  the  payment  of  the 
^mortgage  debt,  and  that  when  the  rents  received  had  been  suffi- 
•cient  for  that  purpose  the  premises  should  be  reconveyed  to  the 
mortgagor ;  that  afterwards  the  mortgagor  procured  another  person 
■to  advance  the  money  for  the  payment  of  the  mortgage  debt, 
;and  the  former  mortgagor  thereupon  conveyed  the  property  to  this 
•other  person  by  absolute  deed ;  and  that  this  purchaser  made  an 
agreement  to  the  same  effect  with  the  former  mortgagor.  The  evi- 
dence was  not  very  satisfactory.  Mr.  Justice  Hunt,  delivering  the 
•opinion  of  the  Supreme  Court  in  this  case,  declared  that,  unless 
ithe  equity  of  redemption  of  tbe  mortgagor  was  kept  alive  by  the 
.alleged  agreement  with  his  mortgagee,  he  had  no  interest  which 
could  sustain  a  parol  agreement  by  the  purchaser  from  the  mort- 
.gagee  to  buy  the  property  for  the  mortgagor's  benefit  and  to  con- 
vey to  him  when  required.  Such  an  agreement  is  one  creating  by 
parol  a  trust  or  interest  in  lands,  which  cannot  be  sustained  under 
;the  statute  of  frauds.  It  is  a  naked  promise  by  one  to  buy  lands 
.in  his  own  name,  pay  for  them  with  his  own  money,  and  hold 
ithem  for  the  benefit  of  another.  It  cannot  be  enforced  in  equity, 
and  is  void.^ 

II.   What  Facts  are  Considered. 

324.  The  true  charaoter  of  the  conveyance  will  be  inquired 
into,  and  effect  given  to  the  intention  of  the  parties  as  ascertained 
by  their  conduct  and  declarations  at  the  time  and  subsequently.^ 

1  Payne  v.  Pattanon,  77  Pa.  St.  134;  Digby  &.  Jones,  67  Mo.  104,18  Am.  L.  Reg. 

Wilson  V,  McDowell,  78  111.  514.     And  see  (N.  S.)  132 ;  §§  881,  888. 

Sweet  v.  Mitchell,  15  Wis.  641.  «  See  §  208;   Rassell  t^.  Southard,  12 

<  Wilson  t;.  McDowell,  78  111.  514;  Ste-  How.  139.     Alabama:  EUand  r.  Radford, 

phenson  v.  Thompson,  13  111.  186;  Perry  v,  7  Ala.  724,  43  Am.  Dec.  610;  Parmer  p. 

McHenry,  IS  111.  227.  Parmer,  88  Ala.  545,  7  So.  Rep.  657  ;  Yin- 

*  Howland  v.  Blake,  97  U.  S.  624,  11  cent  v.  Walker,  86  Ala.  333,  5  So.  Rep. 

Chicago  L.  N.  139,  7  Bias.  40.    See,  also,  465.    California :  Danbenspeck  o,  Piatt,  22 

Levy  V,  Brush,  45  N.  T.  589;  Richardson  Cal.  330;  Lodge  v.  Turman,  24  Cal.  385; 

V.  Johnson,  41  Wis.  100,  22  Am.  Rep.  712;  Montgomery  v.  Spect,  55  Cal.  352;  Ida- 

228 


AN  ABSOLUTE  DEED  A  MOBTGAGE.  [§  825. 

Thus,  a  verbal  agreement  made  at  the  time  of  the  conveyance,  that 
it  shall  operate  as  security  for  a  loan  of  money,  or  as  indem- 
nity to  a  surety,  if  clearly  proved,  is  decisive  of  the  character  of 
the  transaction.^  And  so  is  an  agreement  that  the  deed  shall  stand 
only  as  security  for  a  debt,  and  that  in  case  of  a  sale  by  the  grantee 
the  excess  of  the  proceeds  over  the  debt  shall  be  paid  to  the  grantor. 
Sach  an  agreement  and  deed  constitute  a  mortgage ;  and  therefore 
the  agreement  is  not  void,  as  an  attempt  to  create  a  trust  by  parol.^ 
But  it  is  said  in  some  cases  that  parol  evidence  of  such  an  agree- 
ment should  be  supported  by  other  facts  and  circumstances  which 
are  incompatible  with  the  idea  of  a  purchase,  and  leave  no  fair 
doubt  that  a  security  only  was  intended.^ 

The  intent  at  the  time  of  the  delivery  of  the  deed  governs. 
Where  a  husband  and  wife  made  a  conveyance  absolute  in  terms 
of  property  belonging  to  the  wife,  the  husband  conducting  the 
negotiation  with  the  grantee,  the  intent  of  the  wife  in  delivering 
the  deeds  governs  as  to  the  nature  of  the  transaction.  If  her  un- 
derstanding was  that  the  deed  was  only  a  security  for  her  husband's 
debt,  th^n  the  transaction  is  a  mortgage,  whatever  may  have  been 
the  intention  as  between  the  husband  and  his  creditor  before  the 
instrument  was  delivered.* 

But  on  the  question  whether  a  deed  absolute,  executed  by  a  dece- 
dent in  bis  lifetime,  was  intended  as  a  mortgage,  evidence  of  con- 
versations of  the  grantor  with  a  third  person,  had  after  the  execu- 
tion of  the  deed,  tending  to  show  its  intent,  is  not  admissible.^ 

326.  Evidence  of  the  oontinuanoe  of  the  debt,  such  as  the 
payment  of  interest  upon  it,  or  the  extension  of  the  time  of  pay- 

nasse  v,  DinkeUpid,  68  Cal.  404;  Hall  v,  low,  STetg.  513.    Tttcas :  Carter  v.  Carter, 

Amott,  80  Cal.  348,  22  Pac.  Rep.  200.  5  Tex.  93;  Losing  v.  Milliken,  59  Tex. 

nUiioii :  Porriance  v.  Holt,  8  BI.  894  ;  Rei-  423 ;    Rnffier  r.  Womack,  30  Tex.  332  ; 

gard  V.  McNeil,  38  m.  400;  Whitcomb  »r  Gazley  v.  Herring  (Tex.),  17  S.  W.  Rep. 

Sntherland,  18  HI  578 ;  Williams  v.  Bishop,  17.    See,  also,  §  821. 

15111.553;  Workman  V.  Greening,  115  BI.  ^  Anthony  v.  Anthony,  23  Ark.  479; 

477,  4  N.  £.  Rep.  385 ;  Darst  v.  Murphy,  Anding  v.  Davis,  38  Miss.  574,  77  Am. 

119  111.  343,  9  N.  E.  Rep.  887.    lova:  In-  Dec.  658;  First  Nat.  Bank  o.  Ashmead,  23 

galls  V.  Atwood,  53  Iowa,  283.     Kaine :  Fla.  379,  2  So.  Rep.  657 ;  Ashton  v.  Shep- 

Reed  v.  Reed,  75  Me.  264.     Misaiasippi:  herd,  120  Ind.  69,  22  N.  E.  Rep.  98. 

Freeman  v,  Wilson,  51  Miss.  329 ;  Prewett  '  Crane  v.  Buchanan,  29  Ind.  570 ;  Tower 

r.  Dobbs,  21  Miss.  431.    Kinoiiri :   Cobb  v.  Fetz,  26  Neb.  106,  42  N.  W.  Rep.  884,  18 

V.  Day,  106  Mo.  278,  17  8.  W.  Rep.  328;  Am.  St.  Rep.  795. 

Tibean  v.  Tibeau,  22  Mo.  77.    ITebraska :  *  Blackwell  v.  Overby,  6  Ired.  Eq.  68 ; 

Kemp  9.  Small,  32  Neb.  318,  49  N.  W.  Rep.  Kelly  v.  Bryan,  6  Ired.  Eq.  283. 

169.    ITew  Jersey:  Crane  r.  Bonnell,  2  N.  *  Davis  v.  Brewster,  59  Tex.  93,  revers- 

J.  Eq.  264.    ITew  York :  Lane  v.  Shears,  I  ing  56  Tex.  478. 

Wend.  433.    PennBylrania :  Cole  v.  Bolard,  ^  Jones  v.  Jones,  17  N.  Y.  Snpp.  905. 

22  Pa.  St.  431 .   Tennesiee :  Orerton  v.  Bige- 
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ment,  is  generally  conclusive  of  the  character  of  the  original  trans- 
action as  a  mortgage.^  It  shows  either  that  the  preexisting  debt 
was  not  surrendered  or  cancelled  at  the  time  of  the  conveyance, 
or,  in  case  there  was  no  such  debt,  it  shows  that  one  was  then  cre- 
ated.^ If  the  mortgagee  retains  the  evidence  of  a  preexisting 
indebtedness,  and  receives  rent  from  the  mortgagor,  this  will  be 
regarded  as  a  payment  of  interest,  and  an  evidence  of  a  mortgage.' 
The  taking  of  judgment  for  the  consideration  money  is  evidence 
that  an  absolute  deed  was  intended  to  be  a  mortgage.^ 

Of  course,  where  there  is  no  written  acknowledgment  of  a  debt 
or  express  promise  to  pay,  the  party  who  attempts  to  impeach  the 
deed  is  obliged  to  make  out  his  proofs  by  other  and  less  decisive 
means.  The  absence  of  such  evidence  of  debt  is  far  from  being 
conclusive  that  the  transaction  was  a  sale.^  Formal  mortgages  are 
sometimes  made  without  any  personal  liability  on  the  part  of  the 
mortgagor.  Moreover,  when  it  is  considered  that  the  occasion  for 
any  inquiry  in  such  case,  as  to  the  nature  of  the  transaction,  arises 
from  the  adoption  of  forms  and  outward  appearances  supposed  to 
differ  from  the  fact,  it  is  hardly  reasonable  that  the  absence  of  a 
written  contract  of  debt  should  be  regarded  as  of  more  significance 
than  the  absence  of  a  formal  defeasance.^  But  the  burden  of  proof 
is  upon  the  grantor  in  an  action  to  redeem  to  show  that  the  relation 

^  See  §  985 ;  Ruffier  v,  Womack,  SO  Tex.  coald  be  enforced  by  action  against  the 

832;  Eaton  v.  Green,  22  Pick.  526,  580;  debtor;  the  tendency  of  later  cases  seems 

Westlake  v.  Horton,  85  III.   228 ;   Klein  to  be  against  it.    Bnt  all  agree  that  there 

V.  NcNamara,  54  Miss.  90 ;  Bndd  v.  Yan  must  be  a  debt  or  loan  to  be  secured,  that 

Orden,  33  N.  J.  Eq.  143 ;  Montgomery  t^.  the  relation  of  debtor  and  creditor  most 

Spect,  55  Cal.  352 ;  Lawrence  v,  Du  Bois,  exist  between  the  grantor  and  grantee,  in 

16  W.  Va.  443 ;  Tamer  v,  Wilkinson,  72  order  to  lay  the  foundation  for  converting 

Ala.  361;  Hall  v.  Amott,  80  Cal.  348,  22  an  absolute  deed  in  form  into  a  mere  se- 

Fac  Rep.  200.  carity.    In  this  case  there  was  no  note  or 

3  Farmer  v.  Grose,  42  Cal.  169;  Gilchrist  bond,  or  other  evidence  of  debt,  execated 

V,  Beswick,  33  W.  Va.  168, 10  S.  E.  Bep.  ^y  the  defendants;  and  though  this  is  by 

371.  no  means  conclusive,  still  it  is  a  circnm- 

*  Ennor  p.  Thompson,  46  LI.  214.  stance  favorable  to  the  orator,  as,  if  the 

*  Hamet  u.  Dnndass,  4  Pa.  St.  178.  parties  intended  the  conveyance  merely  as 
^  In  all  this  class  of  cases,"  says  Chief  a  security  for  a  loan  or  debt,  it  would  have 

Justice  Poland,  in  Rich  v.  Doane,  35  Vt.  been  natural  that  the  ordinary  evidence  of 

125,  128,  ''one  principle  has  universally  a  debt   should   have   been  required   and 

been  recognized,  that,  in  order  to  convert  given." 

a  conveyance  absolute  upon  its  face  into  a       ^  Elagg  v.  Mann,  14    Pick.  467,  478 ; 

mortgage,  or  security  merely,  there  must  Brown  v.  Dewy,  1  Sandf.  Ch.  56 ;  Russell 

be  a  debt  to  be  secured.    Some  of  the  cases  v.  Southard,   12  How.  139 ;   Robinson  r. 

go  so  far  as  to  hold  that  there  must  be  a  Farrelly,  16  Ala.  472;  Morris  v,  Bndlong, 

debt  in  such  form  that  it  can  be  enforced  by  78  N.  Y.  543. 

action  against  the  debtor,  while  others  have       ^  Per  Wells,  J.,  in  Campbell  o.  Dearbora, 

denied  it.    We  have  no  occasion  now  to  de-  109  Mass.  130, 144,  12  Am.  Rep.  671. 

cide  whether  the  debt  must  be  such  that  it 
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of  debtor  and  creditor  existed  between  the  grantor  and  grantee  after 
the  delivery  of  the  deed.^ 

A  mortgage  in  the  form  of  an  absolute  conveyance  is  quite  fre- 
quently and  properly  taken  when  the  amount  of  the  debt  to  be 
secured  is  uncertain,  and  depends  wholly  or  in  part  upon  future 
advances.^ 

326.  "Wlien  the  transaction  is  shown  to  have  been  based 
upon  a  preexisting  debt,  the  question  to  be  settled  is,  whether  the 
intention  of  the  parties  was  to  cancel  that  debt  or  to  secure  it. 
This  is  a  question  of  fact,  for  the  determination  of  which  not  only 
the  negotiations  had  at  the  time  of  the  conveyance,  but  also  the 
subsequent  acts  of  the  parties  in  relation  to  it,  are  to  be  considered. 
The  mere  fact  that  there  was  a  debt  at  the  time  is  not  conclusive 
that  the  conveyance  was  a  mortgage  for  its  security.  It  can  hardly 
be  said  that  it  raises  a  presumption  of  a  mortgage,  though  the 
courts  have  generally  manifested  a  disposition  to  construe  all  con- 
veyances coupled  with  a  stipulation  for  a  reconveyance  at  a  future 
day  as  mortgages.  But  whatever  presumption  of  this  kind  there 
may  be,  it  is  readily  repelled  by  any  facts  showing  that  the  debt 
was  surrendered  and  cancelled  at  the  time  of  the  conveyance.  The 
burden  is  then  upon  the  grantor  to  show  that  the  deed  is  not  to 
have  effect  according  to  its  terms.^ 

If  the  transaction  was  based  upon  a  mortgage  previously  existing 
between  the  parties,  and  the  mortgage  notes  are  given  up  and  no 
other  evidences  of  debt  are  taken  in  their  place,  and  the  mortgagor 
was  credited  with  the  amount  of  the  mortgage  notes  upon  his  mak- 
ing an  absolute  conveyance  of  the  mortgaged  land  to  the  mortgagee, 
the  presumption  is  strong,  if  not  conclusive,  that  such  absolute 
conveyance  was  not  intended  to  operate  as  a  mortgage.^ 

^  Helms  t^.  Chadboarne,  45  Wis.  60 ;  Mc-  ance  of  the  property  to  the  mortgagee  in 

Cormick  r.  Hemdon,  67  Wis.  648, 31  N.  W.  payment  of  the  mortgage  debt,  with  the 

Rep.  303.  right  to  redeem  within  two  years  from  the 

'  Abbott  V,  Gregory,  39  Mich.  6S.  date  of  the  deed,  in  like  manner  and  npon 

'  See  §§  267,  90B ;  Hogarty  v.  Lynch,  6  the  same  terms  and  conditions  as  if  the 

Bosw.  ]SS;  Ford  v.  Irwin,  18  Cal.  117, 14  property  had  been  sold  nnder  a  decree  of 

CaL428;  Baisch  o.  OakeJey,  68  Pa.  St.  92 ;  the  chancery  oonrt,  was  a  sale  with   the 

Soayely  V.  Fickle,  29  Gratt  27;  Montgomery  priyilege  of  repurchase  within  two  years, 

V.  Spect,  55  Cal.  352;  Manasse  v.  Dinkel-  having  the  effect  to  rednce  the  equity  of 

tpiel,  68  Cal.  404;  Matheney  v.  Sandford,  redemption  to  a  statntory  right  of  redemp- 

26  W.  Va.  386 ;  Rice  v.  Dole,  107  111.  275 ;  tion  ;  and  that  mere  inadequacy  of  consid.  . 

Gaaaert  v.  Bogk,  7  Mont.  585, 19  Fac.  Rep.  eration  will  not  justify  the  setting  aside 

281;  Lewis  r.  Bay  lias,  90  Tenn.  280,  16  S.  of  such  a  transaction.    See,  also,  Peagler 

W.  Rep.  376.  v.  Stabler,  91  Ala.  308,  9  So.  Rep.  157  ; 

*  Adams  v,  Pilcher,  92  Ala.  474,  8  So.  Goree  v.  Clements,  94  Ala.  337,  10  So.  Rep. 

Rep.  757.    In  Stoutz  t^.  Rouse,  84  Ala.  309,  906. 
4  So.  Rep.  170,  it  was  held  that  a  convey-  281 
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It  is  wholly  improbable  that  a  creditor,  already  having  a  mort- 
gage to  secure  his  demand,  should  take  another  mortgage  in  the 
form  of  an  absolute  conyeyance  of  the  same  property,  for  the  same 
debt,  without  any  apparent  advantage.  Even  in  case  a  mortgagor 
gives  an  absolute  deed  of  the  mortgaged  land,  under  a  parol  agree- 
ment that  the  mortgagee  shall  sell  the  land,  deduct  from  the  pro- 
ceeds the  amount  of  the  mortgage  debt,  and  pay  the  residue  to  tHe 
mortgagor,  the  deed  does  not  thereby  become  a  mortgage.  After 
making  such  a  conveyance,  the  mortgagor  had  no  further  title  to  or 
interest  in  the  land  as  such,  his  only  interest  being  in  the  proceeds 
to  be  obtained  on  a  sale  of  the  land  by  the  former  mortgagee.^ 

Although  the  securities  are  not  surrendered,  if  the  debt  is  abso- 
lutely extinguished,  a  simple  right  to  repurchase  does  not  make  tlie 
conveyance  a  mortgage.^  Whether  the  transaction  is  a  mortgage 
or  not  is  determined  by  the  answer  to  the  inquiry,  whether  it  was 
the  intention  of  the  parties  to  secure  the  payment  of  the  debt  or  to 
extinguish  it.^  If  the  object  of  the  parties  was  to  satisfy  the  debt, 
the  conveyance  must  necessarily  vest  the  estate  absolutely  in  the 
grantee,  and  it  cannot  of  course  take  effect  as  a  mortgage,^  even 
if  the  conveyance  contains  a  redemption  clause.^  But  the  fact  that 
the  evidence  of  the  indebtedness  is  retained  after  the  conveyance  is 
strong  evidence  that  it  was  taken  merely  as  security.^ 

327.  The  transaotion  may  have  been  a  sale,  although  the 
application  of  the  grantor  was  in  the  first  place  for  a  loan.  Of 
course,  where  an  absolute  conveyance  or  a  deed  of  trust  is  executed 
with  the  understanding  between  the  parties  that  the  title  is  to  be 
transferred  forever  from  the  grantor  to  the  grantee,  his  heirs  and 
assigns,  the  deed  is  not  a  mortgage  but  a  sale."^  In  such  a  case,  the 
person  applied  to  having  refused  to  deal  except  as  a  purchaser,  and 
a  conveyance  having  been  made  to  him  without  his  giving  any  con- 
tract to  reconvey,  the  court  refused,  after  a  long  lapse  of  time,  to 
convert  the  transaction  into  a  mortgage,  upon  evidence  of  loose 
conversations  to  the  effect  that  the  grantee  would  reconvey  upon 

1  Wilson  V.  Fanhall,  129  N.  T.  223,  29  Tex.  423;  Hall  v.  Aniott,  80  CaL  34S,  22 
N.  £.  Rep.  297,  7  N.  Y.  Sapp.  479,  af-    Pac.  Rep.  200. 

firmed.  ^  Slee  v.  Manhattan  Co.  1  Paige,  48; 

2  Baxter  v.  Willej,  9  Vt.  276,  31  Am.  Hoopes  v,  BaQejr,  28  Miss.  328 ;  Carter 
Dec.  623.  r.  Williams,  23  La.  Ann.  281 ;  Ehton  v. 

8  Bigelow  V,  Topliff,  25  Vt.  273,  60  Am.  Chamberlain,  41  Kans.  354,  21  Pac  Rep. 

Dec.  264 ;  Toler  v.  Pender,  1  Der.  &  B.  £q.  259. 

445 ;  Todd  n.  Campbell,  32  Pa.  St.  250.  ^  West  v.  Hendrix,  28  Ala.  226. 

And  see  Allegheny  R.  R.  &  Coal  Co.  v.  '  Ennor  v.  Thompson,  46  HI.  214. 

Casey,  79  Pa.  St.  84;  McDonald  v.  Kel-  ?  McDonald  i;.  Kellogg,  80  Kans.  170, 

logg,  30  Kans.  170;  Loving  i;.  Milliken,  59  per  Valentine,  J. 
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repayment,  although  coupled  with  evidence  of  inadequacy  of  con- 
sideration.^ 

328.  The  continued  possession  of  the  grantor  is  also  evi- 
dence tending  to  show  that  the  conveyance  was  a  mortgage.^  This 
fact  alone  is  not  very  important,  but  adds  weight  to  other  consider- 
ations which  tend  to  this  conclusion.  It  is  rebutted  by  proof  of  an 
agreement  by  the  grantor  to  pay  rent.^ 

That  the  grantor  continues  to  pay  the  taxes  on  the  land  con- 
veyed is  a  fact  to  be  considered  in  support  of  his  claim  that  the 
conyeyance  was  intended  as  a  mortgage  only.^ 

On  the  other  hand,  the  fact  that  the  grantee  has  entered  into 
possession  and  made  improvements  strengthens  the  presumption 
that  the  conveyance  is  absolute.^ 

329.  Inadequacy  of  price  is  also  a  circumstance  tending  to 
show  that  the  transaction  is  a  mortgage  rather  than  a  sale,  just  as 
it  is  when  there  is  a  written  agreement  for  a  reconveyance;^  but 
this  fact  alone  does  not  authorize  a  court  to  declare  a  deed  absolute 
upon  its  face  to  be  a  mprtgage,^  and  other  circumstances  may  ren- 
der this  of  little  or  no  weight.^ 

1  De  France  r.  De  France,  34  Pa.  St.  *  Woodworth  v.  Carman,  43  Iowa,  504. 

385;  Albany,  &c.  Canal  Co.  v.  Crawford,  «  See  §  275.     Alabama:  West  v.  Hind- 

1 1  Oregon,  243.  sey,  28  Ala.  226 ;  Peagler  v.  Stabler,  91  Ala. 

*  See  §§  874,  597 ;  Cotteiell  v.  Purchase,  308,  9  So.  Rep.  157 ;  Vincent  v.  Walker,  86 

Cas.  temp.  Talbot,  61 ;  Lincoln  v,  Wright,  Ala.  333,  5  So.  Rep.  465 ;  Crews  v.  Thread- 

4  De  Gex  &  J.  16.     Alabama :  Crews  v,  gill,  35  Ala.  334 ;   Tnmer  v.  Wilkinson, 

Threadgill, 35  Ala.  334.    California:  Dan-  72   Ala.    361.     California:    Hoscheon   v. 

benspeck  v.  Piatt,  22  CaL  330.    Blinois:  Hnscheon,  71  Cal.  407,  12  Pac.  Rep.  410. 

Strong  t^.  Shea,  83  HI.  575.     Itaryland:  Florida:  Matthews  v.  Porter,  16  Fla.  466, 

Thompson  v.  Banks,  2  Md.  Ch.  43a    Has-  487.     Georgia :  Rodgers  v.  Moore,  88  Ga. 

tadnifettB :    Campbell   v.  Dearborn,    109  88,  13  S.  E.  Rep.  962.    Illinoia:  Helm  v. 

Mass.  ISO,  145,  12  Am.  Rep.  671.    IToHh  Boyd,  124  111.  370,  16  N.  £.  Rep.  85.    In- 

GaroUna :  Steel  v.  Black,  3  Jones  Eq.  427 ;  diana :  Davis  v.  Stonestreet,  4  Ind.  101 ; 

Stieator  v,  Jones,  3  Hawks,  423 ;  Sellers  v.  Tnrpie  v.  Lowe,  114  Ind.  37, 15  N.  £.  Rep. 

Stalcup,  7  Ired.  £q.  13;  Kemp  v.  Earp,  834.     Iowa:  Wilson  v.  Patrick,  34  Iowa, 

Tired.Eq.  167.   Texas :  Rnffier  v.  Womack,  362;    Trucks  v.  Lindsey,   18    Iowa,  504. 

30  Tex.  332.    Vermont:  Wright  v.  Bates,  Kentocky:  Gossnm  v,  Gossnm  (Ey.),  15 

13yt.341.    Virginia:  Edwards  v.  Hall,  79  S.  W.  Rep.  1057.     XissisBippi :  Klein  v. 

Ya.  321 .     West  Tirgisia :  Davis  v.  Dem-  McNamara,  54  Miss.  90.   Tennessee :  Over- 

ming,  12  W.  Ya.  246 ;  Lawrence  v,  Dn  ton  v,  Bigelow,  3  Terg.  513.    Texas :  Gibbs 

Bois,  16  W.  Ya  443 ;  Hoffman  v.  Ryan,  21  v.  Penny,  43  Tex.  560.     West  Virginia : 

W.  Ya.  415;  Yangilder  v.  Hoffman,  22  W.  Gilchrist  v.  Beswick,  33  W.  Ya.  168,  10  S. 

Ya.  1 ;  Matheney  v,  Sandford,  26  W.  Ya.  E.  Rep.  371 ;  Davis  v.  Doming,  12  W.  Ya. 

386;  Kerr  v.  Hill,  27  W.  Ya.  576,  598;  246;  Lawrence  w.  Du  Bois,  16  W.  Ya.  443 ; 

Gilchrist  r.  Beswick,  33  W.  Ya.  168, 10  S.  Yangilder  v.  Hoffman,  22  W.  Ya.  1 ;  Kerr 

E.  Rep.  371.  V.  Hill,  27  W.  Ya.  576. 

»  Danner  Land  Co.  r.  Insurance  Co.  77  '  Pierce  v.  Traver,  13  Nev.  526 ;  Walker 

Ala.  184.  V.  Farmers*  Bank  (Del.),  14  Atl.  Rep.  819. 

*  Bocock  t;.  Phipard,  5  N.  Y.  Snpp.  228.  •  Matheney  v,  Sandford,  26  W.  Ya.  386. 
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330.  Delay  in  asserting  an  absolute  deed  to  be  a  mortgage 
has  not  the  same  effect  upon  the  rights  of  the  parties  that  attends 
delay  in  seeking  to  enforce  in  eqaity  the  performance  of  an  execu- 
tory contract.^  Once  a  mortgage  always  a  mortgage  is  the  maxim 
of  the  law,  and  payment  does  not  stand  on  the  footing  of  perform- 
ance in  equity.  The  character  of  the  deed  being  fixed  by  the 
evidence  as  conditional,  the  mortgagor  has  the  same  time  to  make 
payment  that  any  other  debtor  has.  The  only  effect  that  delay  can 
have  in  such  a  case  is  in  its  bearing  on  the  primary  question  of  mort- 
gage or  no  mortgage.  The  poverty  of  the  mortgagor,  and  many 
other  circumstances,  may  sufficiently  explain  this.  No  lapse  of 
time  short  of  that  which  is  sufficient  to  bar  the  action  will  prevent 
the  introduction  of  parol  evidence  to  show  a  deed  was  ^*  intended  as 
a  mortgage."  ^ 

But  lapse  of  time,  in  connection  with  other  evidence,  is  a  circum- 
stance to  be  considered.^  When  the  grantor  had  conveyed  by  a 
warranty  deed,  and  possession  followed  the  deed  through  several 
successive  grantees,  parol  evidence  that  a  mortgage  was  intended 
has  been  refused.  Length  of  time  short  of  the  period  that  will  bar 
redemption  affords  a  strong  presumption  against  such  a  claim.^  A 
lapse  of  fourteen  years  from  the  time  of  the  transaction  has  been 
considered  a  material  circumstance.^  And  where  the  bill  to  redeem 
was  not  filed  until  thirteen  years  after  the  conveyance,  and  it  also 
appeared  that  more  than  seven  years  had  elapsed  since  the  grantee 
distinctly  refused  to  recognize  the  grantor's  claim  of  an  equity  of 
redemption,  and  there  was  no  sufficient  excuse  for  the  delay,  the 
laches  was  held  to  be  such  as  to  bar  any  right  to  relief.^ 

331.  In  eqnity  it  is  regarded  as  unnecessary  that  the  con- 
veyanoe  should  be  made  by  the  debtor.  It  is  sufficient  that  he 
has  an  interest  in  the  property,  either  legal  or  equitable.  Having 
such  an  interest,  if  he  procure  a  conveyance  of  the  property  to  one 
who  pays  the  price  of  it,  or  makes  an  advance  upon  it,  under  an 

1  Odenbangh  v.  Bradford,  67  Pa.  St.  form,  made  no  claim  that  it  was  a  mortgage 
96.  for  six  years,  daring  which  time  he  had 

2  Anding  o.  Davis,  38  Miss.  574,  77  Am.  paid  no  taxes,  and  the  grantee  had  made 
Dec.  658.  improvements,  without  any  protest  on  the 

8  Tall  V,  Owen,  4  Y.  &  C.  192;  Downing  part  of  the  plaintiff.    It  was  held  that  a 

V,  Woodstock  Iron  Co.  9S  Ala.  262,  9  So.  court  of  eqaity  would  not  interfere. 

Bep.  177 ;  Landram  v.  Union  Bank,  63  Mo.  *  Conner  v.  Chase,  19  Vt.  764. 

48;  Stevenson  v.  Saline  Co.  65  Mo.  425;  ^  De  France  tr.De  France,  34  Pa.  Sl- 385; 

Schradski  v.  Albright,  93  Mo.  42,  5  S.  W.  Maher  v.  Farwell,  97  111.  56.     So  a  lapee  of 

Rep.  807;  Cobb  v.  Day,  106  Mo.  278,  17  seven  years.    Goree  v.  Clements,  94  Ala. 

8.  W.  Rep.  323.     In  the  latter  case  the  337, 10  So.  Rep.  906. 

plaintiff,  after  making  a  deed  absolute  in  ^  Maber  v.  Farwell,  97  LI.  56. 
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arrangement  that  he  shall  be  allowed  to  have  the  property  upon 
repaying  the  money  advanced,  he  has  a  right  to  redeem.  The 
grantee  in  sach  case  acquires  title  by  his  act,  and  as  security  for  his 
debt,  and  therefore  holds  the  title  as  his  mortgagee.^  Thus,  if  a 
person  advances  for  another,  at  his  request,  the  purchase-money  of 
land  which  the  latter  contracts  to  buy,  and  the  deed  be  made  to  the 
person  who  advances  the  money,  he  is  as  much  a  mortgagee  as  if 
the  land  had  been  conveyed  to  him  directly  by  the  debtor.^  If  part 
only  of  the  purchase-money  be  advanced  by  such  grantee,  he  has  a 
lien  upon  the  whole  land,  and  not  merely  upon  an  undivided  inter- 
est in  proportion  to  the  amount  of  his  advance.^ 

But  at  law,  when  a  trustee,  at  the  request  of  the  husband  of  the 
eeUui  que  trtLst^  and  acting  as  her  agent  in  fact,  sold  certain  trust 
land  to  one  who  agreed  to  convey  the  land  to  the  husband  on  his 
repaying  the  purchase-money,  it  was  declared  that  the  transaction 
did  not  constitute  a  mortgage,  and  could  not  be  dealt  with  as  such.^ 
In  like  manner,  where  one  at  the  request  of  a  debtor,  whose  land  had 
been  sold  on  execution,  purchased  the  land,  agreeing  by  parol  with 
the  debtor  that,  upon  his  paying  the  purchase-money  and  interest, 
he  would  convey  it  to  him,  or,  if  the  land  should  be  sold  for  more 
than  this,  to  pay  the  surplus  to  the  debtor,  it  was  held  that  this 
transaction  did  not  constitute  a  mortgage,  because  the  debtor  had 
no  interest  in  the  land  at  the  time  of  this  agreement,  and  of  the 
purchase  made  in  consequence  of  it.  The  purchase  was  not  con- 
ditional between  such  purchaser  and  his  grantor,  who  alone  was 
interested  in  the  property  at  that  time.  There  was  no  agreenaent 
that  the  land  was,  under  any  circumstances,  to  revert  to  his  grantor. 
Bat  if  one  holding  a  bond  or  agreement  for  a  deed,  after  paying  a 
portion  of  the  purchase-money,  procure  a  third  person  to  pay  the 
balance,  and  the  land  is  conveyed  to  him  as  security,  he  agreeing  to 
reeonvey  within  a  certain  time  on  payment  of  his  advances,  the 

^  See  §§   841,  968,  828;   Stoddard   v.  Bep.  657;  Smith  v.  Cremer,  71  ni.  185; 

Whiting,  46  N.  Y.  627 ;  Carr  v.  Carr,  52  McPherson  v.  Hay  ward,  81  Me.  829,  17  Atl. 

N.  Y.  251;  Murray  v.  Walker,  31  N.  Y.  Rep.  164;  Lewis  v.  Bayliss,  90  Tenn.  280, 

399;  McBumey  v.  Wellman,  42  Barb.  390;  16  S.  W.  Bep.  876 ;  Tant  v.  Guess,  35  S.  C. 

Wright  V.  Sbumway,  1  Bisa.  28 ;  Honser  v,  605, 16  S.  E.  Bep.  472,  475. 

Lament,  55  Pa.  St.  311,  93  Am.  Dec  755;  s  Hidden  v.  Jordan,  21  Cal.  92;   Smith 

Stincbfield  v.  Milliken,  71  Me.  567,  570;  v.  Enoebel,  82  BI.  392;  Strong  v.  Shea,  88 

Fisk  V,  Stewart,  24  Minn.  97 ;  Lindsay  v.  BI.  575 ;  Bamett  v.  Nelson,  46  Iowa,  495 ; 

Matthews,  17  Fla.  575;  Beatty  v.  Brum-  Hardin  v.Eames,  5  Bradw.  158;  Brnmfield 

mett,  94  Ind.  76  ;  Stephenson  v.  Arnold,  v,  Bontall,  24  Hun,  541. 

89  Ind.  426 ;   Sector   v.  Shirk,  92    Ind.  >  Hidden  v.  Jordan,  21  Cal.  92. 

31;  Sweet  v.  Mitchell,  15  Wis.  641 ;  First  «  Penn.  Life  Ins.  Co.  v.  Austin,  42  Pa. 

Nat.  Bank  v.  Ashmead,  28  Fla.  879,  2  So.  St  257.    See  §  333. 
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transaction  is  a  mortgage.^  Sach  holder  of  the  agreement  for  pur- 
chase has  an  interest  in  the  land  by  reason  of  the  payment  made 
by  him. 

If  the  person  who  procures  another  to  purchase  land,  upon  a  ver- 
bal understanding  that  the  purchasei*  will  convey  it  to  him  upon 
being  reimbursed  the  amount  paid  with  interest,  had  no  interest  in 
the  land  either  legal  or  equitable,  the  transaction  is  regarded  as  a 
mere  contract  of  sale,  and  not  a  mortgage.^ 

332.  One  who  piirchases  at  a  foreclosure,  exeoution,  or 
other  judicial  sale,  for  the  benefit  of  the  equitable  owner,  and 
thus  acquires  the  title  at  a  price  below  the  value  of  the  property, 
may  be  deemed  a  trustee  of  the  party  for  whom  he  has  undertaken 
the  purchase.^  Such  an  agreement,  although  verbal  merely,  is  not 
within  the  statute  of  frauds.  The  trust  in  such  case  arises  or  results 
upon  the  conveyance.  It  is  a  fraud  to  refuse  to  execute  the  ^ree- 
ment,  and  a  court  of  equity  will  not  permit  the  grantee  to  use  the 
statute  of  frauds  as  an  instrument  of  fraud.  It  would  seem,  how- 
ever, that  there  can  be  no  resulting  trust  unless  the  person  claiming 
it  has  some  interest  in  the  property.  *^If  A.  purchases  an  estate 
with  his  own  money,*'  says  Chancellor  Kent,  ^*  and  takes  the  deed 
in  the  name  of  B.,  a  trust  results  to  A.  because  he  paid  the  money. 
The  whole  foundation  of  the  trust  is  the  payment  of  the  money, 
and  that  must  be  clearly  proved.  If,  therefore,  the  party  who  sets 
up  a  resulting  trust  made  no  payment,  he  cannot  b^  permitted  to 
show  by  parol  proof  that  the  purchase  was  made  for  his  benefit  or 
on  his  account.  This  would  be  to  overturn  the  statute  of  frauds."^ 
This  distinction  is  illustrated  by  a  case  which  was  twice  before  the 
Supreme  Court  of  Illinois.  Land  having  been  advertised  for  sale 
under  a  senior  mortgage,  the  owner  and  the  junior  mortgagee  ar- 
ranged with  a  third  person  to  bid  the  land  off  for  the  amount  of  both 

1  McCliatock  v.  McClintock,  3  Brewst.  Rep.  614;  Hoile  v.  Bailey,  58  Wis.  434, 17 

76.  N.  W.  Rep.  322;  Swift  v.  Lomber  Co.  71 

3  Caprex  v.  Trover,  96  HI.  456.  Wis.  476,  37  N.  W.  Rep.  441.    The  same 

'  §  828 ;  Ryan  v,  Dox,  34  N.  Y.  307,  90  rale  applies  in  case  of  a  purchase  under 

Am.  Dec.  696 ;  Brown  v.  Lynch,  1  Paige,  like  circumstances  at  a  tax  sale.    Kelson  v. 

147 ;  Davis  v.  Van  Wyck,  18  N.  Y.  Supp.  Kelly,  91  Ala.  569,  8  So.  Rep.  690. 

885;  Snyder  v.  Greaves  (N.  J.),  21  Ad.  «  Botsford  v.  Burr,  2  Johns.  Ch.  405, 

Rep.  291  ;  Sandfoss  v.  Jones,  35  Cal.  481,  followed  in  Magnnsson  v,  Johnson,  73  lU. 

486;  Reeoe  t;.  Roush,  2  Mont.  586;  Mc-  156;   Perry  v.  McHenry,  13  HI.  227,  and 

Donough  V.  O'Niel,  113  Mass.  92;  Union  cases  cited;  Stephenson  v.  Thompson,  13 

MutL.Ins.Co.i;.Slee,123lll.  57,  12N.  £.  HI.  168;  Holmes  v.  Holmes,  44  IlL  186; 

Rep.  543,  13  N.  W.  Rep.  222 ;  Williams  v.  Ranstead  v.  Otis,  52  111.  30;  Robertson  p. 

Williams,  8  Bush,  241 ;  Martin  v,  Martin,  16  Robertson,  9  Watts,  32 ;  Haines  v.  O'Con- 

6.  Mon.  8  ;  Adams  v.  Cooty,  60  Vt  395 ;  ner,  10  Watts,  313,  36  Am.  Dec  180. 
Phelan  v,  Fitspatrick  (Wis.),  54  N.  W. 
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mortgages,  and  the  junior  mortgagee  famished  the  money  to  pay 
the  amount  due  on  the  first  mortgage,  with  the  understanding  that 
the  owner  might  have  further  time  in  which  to  sell  the  land  and  pay 
oS  the  amount  due  on  both  mortgages,  with  interest  upon  them. 
The  transaction  was  held  to  amount  to  a  mortgage,  and  to  entitle 
the  owner  to  a  conveyance  upon  payment  according  to  the  under- 
standing.^ But  when  the  case  was  first  before  the  court,  it  did  not 
appear  that  the  owner  had  paid  any  portion  of  the  purchase-money 
at  the  sale,  and  therefore  the  bill  to  enforce  the  trust  was  dismissed.^ 
Id  like  manner  it  may  be  shown  that  one  purchasing  at  a  sheriff's 
sale  really  purchased  for  the  benefit  of  ^he  debtor,  and  upon  agree- 
ment to  convey  to  him  upon  a  subsequent  repayment  of  the  amount 
paid.* 

The  trust  may  be  supported,  it  would  seem,  even  when  the  per- 
son who  claims  the  benefit  of  the  purchase  has  not  actually  paid 
any  money  towards  the  purchase,  if  under  an  arrangement  with 
the  purchaser  he  has  abstained  from  bidding  himself,  so  that  the 
parchaser  has  obtained  the  property  at  a  price  much  below  its  real 
value.  The  person  for  whom  the  property  was  bought  under  such 
an  arrangement  is  considered  as  having  an  interest  in  it.^ 

^  Klock  V,  Walter,  70  lU.  416.    See  Illi-  Rep.  570,  889 ;  Heath's  Appeal,  100  Pa.  St. 

noia  cases  cited  on  role  that  abeolnte  con-  1 ;  Logae's  Appeal,  104  Pa.  St  136 ;  Saun- 

teyanoe  as  a  security  is  a  mortgage.  ders  v.  Gronld,  124  Pa.  St.  287, 16  Atl.  Rep. 

>  Walter  v.  Klock,  55  III.  362.  807  ;  Fox  t;.  Heffner,  1  Watts  &  S.  372  ; 

In  Merritt  v.  Brown,  19  N.  J.  Eq.  286,  Jackman  v.  Ringland,  4  Watts  &  S.  149. 

where  the  parchaser  at  a  foreclosure  sale  These  Pennsylrania  cases  are  cited  and 

agreed  to  aUow  the  mortgagor  to  repur-  approved   in  Gaines  v.  Brockerhoff,   136 

chase  within  a  given  time,  it  was  held  that  Pa.  St.  175, 19  Atl.  Rep.  958,  in  which  case 

he  was  not  entitled  to  relief  after  that  time,  it  appeared  that  a  debtor  and  a  creditor. 

He  had  paid  nothing,  and  no  trust  resulted  between  whom  business  and  friendlj  rela- 

in  bis  favor.  tions  had    existed  for  a  long  time,  agreed 

'  Heister  v.  Maderia,  8  Watts  &  S.  384 ;  that  the  creditor,  who  had  obtained  a  judg- 

Gninn  v.  Locke,  1  Head,  110 ;  Barkelew  v,  ment,  was  to  bid  in  the  debtor's  land  at  the 

Tajlor,  8N.  J.  £q.  206;  Price  v,  Evans,  26  sheriff's  sale,  and  that  on  payment  of  the 

Mo.  30,  where  an  agreement  to  reconvej  in  judgment  the  land  should  be  reconvejed  to 

iDch  case  was  regarded  as  a  temporary  the  debtor.    The  debtor  remained  in  pos- 

privilege  and  not  a  mortgage,  in  view  of  the  session  of  a  part  of  the  land  without  paj- 

cirenmstances  of  the  case ;  Sahler  v.  Signer,  ment  of  rent,  made  valuable  improvements, 

37  Barb.  329 ;  Smith  v.  Dojie,  46  111.  451 ;  and  paid  off  an  incumbrance.    Other  parts 

Roberts  v.  McMahan,  4  Greene,  34 ;  Logue^s  of  the  land  were  sold  by  the  creditor,  on 

App.  104  Pa.  St.  136;  Robinsons  v.  Lin-  consultation  with  and  at  prices  fixed  by  the 

coin  Sav.  Bank,  85  Tenn.  363,  3  S.  W.  debtor.    The  creditor  distinctly  recognized 

Kep.  656 ;  Brownlee  v.  Martin,  28  S.  C.  this  agreement  by  acts,  declarations,  and  a 

364,  6  S.  E.  Rep.  148 ;  Beatty  v.  Brummett,  course  of  dealing  through  a  series  of  years. 

94  Ind.  76 ;  Levy  v.  Brush,  45  N.  T.  589 ;  It  was  held  that  the  sherifiTs  deed  was  a 

Ryan  v.  Dox,  34  N.  T.  807,  90  Am.  Dec.  mortgage. 

696;  Howe  v.  Carpenter,  49  Wis.  697,  702;        «  Barkelew  v.  Taylor,  8  N.  J.  Eq.  206; 

Schriber  v.  Le  Clair,  66  Wis.  579,  29  N.  W.  Marlatt  v.  Warwick,  18  N.  J.  £q.  108. 
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A  transaction  whereby  one  who  is  embarrassed  conveys  laud  to 
another,  on  his  promise  to  obtain  a  loan  for  him  to  pay  his  debts 
from  a  building  association,  and  apply  the  rents  to  the  repayment 
of  the  loan,  and  to  reconvey  the  land  when  the  building  association 
shall  expire,  is  a  mortgage  and  not  a  trust.^  Whenever  there  is  in 
fact  an  advance  of  money,  to  be  returned  within  a  specified  time, 
upon  the  security  of  an  absolute  conveyance,  the  law  converts  the 
transaction  into  a  mortgage,  whatever  may  be  the  understanding  of 
the  plirties.^  It  does  not  matter  that  they  may  have  called  it  a 
trust. and  accordingly  executed  a  paper  which  they  called  a  decla- 
ration of  trust.^  Even  a  sheriff's  sale  will  be  converted  into  a  mort- 
gage when  it  is  made  the  means  to  carry  out  the  agreement  of  the 
parties  to  raise  money  by  way  of  loan,  and  the  loan  is  made  in  con- 
sequence of  it.* 

333.  Absolute  assignment  of  a  mortgage  as  collateral.  —  The 
same  rules  that  determine  the  admissibility  of  parol  evidence  to 
establish  an  absolute  deed  as  a  mortgage  are  equally  applicable  to 
show  that  an  assignment  of  a  mortgage,  absolute  in  form,  is  in  fact 
not  a  sale,  but  only  collateral  security  for  a  loan.*  The  chief 
inquiry  always  is,  whether  a  debt  was  created  by  the  transaction 
and  continued  afterwards.  The  character  of  security  once  having 
attached  to  the  mortgage,  this  character  continues  through  whatever 
changes  it  may  undergo  in  the  hands  of  the  assignee ;  and  attaches  to 
money  collected  upon  the  mortgage,  and  to  a  title  that  has  become 
absolute  by  foreclosure.^ 

334.  An  eussignment  of  a  oontract  of  purchase  as  seourity  is 
a  mortgage,  and  when  the  assignee  has  completed  the  payments, 
and  taken  a  conveyance  to  himself,  the  relation  of  the  parties  remains 
the  same.  Under  the  principle,  once  a  mortgage  always  a  mortgage, 
the  transaction  retains  that  character  until  it  is  either  foreclosed  or 
redeemed^ 

335.  Striot  proof  required. — One  who  alleges  that  his  deed  in 
absolute  form  was  intended  as  a  mortgage  only,  is  required  to  make 
strict  proof  of  the  fact.  Having  deliberately  given  the  transaction 
the  form  of  a  bargain  and  sale,  slight  and  indefinite  evidence  should 
not  be  permitted  to  change  its  character.^    The  proof  must  be  clear, 

1  Danzeisen's  Appeal,  73  Pa.  St.  65.   And  ^  Pond  v.  Eddj,  113  Mass.  149;  Briggf 

see  Church  v.  Cole,  36  Ind.  34.  v.  Rice,  130  Masg.  50. 

s  Harper's  Appeal,  64  Pa.  St.  315,  820.  «  Pond  v,  Eddj,  113  Mass.  149. 

And  see  Steinruck*8  Appeal,  70  Pa.  St.  289.  ^  Smith  v,  Cremer,  71  IlL  185;  Tant  r. 

B  Norris  v.  Schuyler,  4  N.  T.  Snpp.  558 ;  Guess,  35  S.  C.  605, 16  S.  E.  Rep.  472, 476, 

Connor  v.  Atwood,  4  N.  Y.  Supp.  561.  quoting  text. 

*  Sweetzer's  Appeal,  71  Pa.  St.  264.  ^  Magnosson  v.  Johnson,  78  HI.  156; 
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imequivocal,  and  convincmg.^   The  fact  that  the  grantor  understood 
the  transaction  to  be  a  mortgage  is  not  alone  sufficient  to  prove  it  to 

Smith  V,  Cremer,  71    111.   185;  Price    t^.  79  Me.  195,  9  Atl.  Rep.  122.    Maryland: 

Karnes,  59  111.  276;  Taintor  v.  Keys,  43  III.  Cochrane  v.  Price,  8  Atl.  Rep.  361 ;  Far- 

332 ;  Dwen  v,  Blake,  44  III.  135 ;  Parmelee  ringer  v,  Ramsay,  2  Md.  365.    Michigan : 

V.  I^wrence,  44  IlL  405 ;  Sharp  v.  Smither-  Case  v.  Peters,  20  Mich.  298 ;  Tilden  t;. 

mac,  85  III.  153;  Knowles  v.  Knowles,  86  Streeter,  45  Mich.  533,  539,  8  N.  W.  Rep. 

Ill  1.  502 ;  Johnson  t;.  Van  Velsor,  43  Mich.  208, 

M  SeO ;  Cadman  v.  Peter,  1 18  IT.  S.  73,  5  N.  W.  Rep.  223.    Miwiaiippi :  Williams  v. 

6  Sap.  St.  Rep.  957 ;  Howland  v.  Blake,  97  Stratton,  18  Miss.  418.    Missouri :  Quick  v, 

U.  S.  624, 11  Chiciago  L.  N.  139,  7  Biss.  40 ;  Turner,  26  Mo.  App.  29 ;  Cohb  v.  Day,  106 

Satterfield  v.  Malone,  35  Fed.  Rep.  445;  Mo.  278,  17  S.  W.  Rep.  .323 ;   Worley  v. 

Cojle  V.  Davis,  116  U.  S.  108,6  Sop.  Ct.  Dryden,  57  Mo.  226.    Nevada:   Bingham 

Rep.  314.    Alabama :  Tamer  v.  Wilkinson,  v.  Thompson,  4  Nev.  224 ;  Pierce  v.  Traver, 

72  Ala.  361 ;  Parks  v.  Parks,  66  Ala.  326 ;  13  Key.  526.    New  Tork :  Holmes  i;.  Grant, 

Parish  i7.  Gates,  29  Ala.  254 ;  Downing  v,  8  Paige,  243 ;  Marks  v.  Pell,  1  Johns.  Ch. 

Woodstock  Iron  Co.  93  Ala.  262, 9  So.  Rep.  594,  599 ;  Erwin  v,  Curtis,  43  Hun,  292 ; 

177  ;  Knaus  v.  Dreher,  84  Ala.  319,  4  So.  Haas  p.  Nanert,  2  N.  Y.  Supp.  723,  19  N. 

Rep.  287;  Marsh  v.  Marsh,  74  Ala.  418;  Y.  St.  Rep.  472;  Shattock  v.  Bascom,  55 

Mitchell  V.  Weilman,  80  Ala.  16;  Peagler  Hun,  14;  Sidway  t;.  Sidway,7  N.  Y.  Snpp. 

v.  Stabler,  91  Ala.  308, 9  So.  Rep.  157.    Ar-  421.    North   Carolina:   Moore  v.  Ivey,  8 

kaosas :  Williams  v.  Cheatham,  19  Ark.  278.  Ired.  Eq.  192 ;  Hinton  v,  Pritchard,  107  N. 

Cilifomia:  Mahoney  v.  Bostwick  (Cal),  30  C.  128,  12  S.  £.  Rep.  242;  Brown  v.  Car- 

Pac  Rep.  1020;  Henley  v.  Hotaling,  41  son,  Basb.  Eq.  272;  Clement  v,  Clement,  1 

Cal  22.    Colorado:  Townsend  v.  Petersen,  Jones  Eq.  184;  Leggett  v.  Leggett,  88  N. 

12  Colo.  491,  21    Pac.  Rep.  619;  Perot  C.  108;  Williams  o.  Hodges,  95  N.  C.  32  ; 

f.  Cooper,  17  Colo.  80,  28  Pac.  Rep.  391 ;  Smiley  v,  Pearce,  98  N.  C.  185, 3  &  E.  Rep. 

Whitsett  V.  Kerahow,  4  Colo.  419 ;  Armor  631 ;  McNair  v.  Pope,  100  N.  C.  404,  6  S.  E. 

r.  Spalding,  14  Colo.  302,  23  Pac.  Rep.  789.  Rep.  234.    Oregon :  Albany,  &c.  Canal  Co. 

Conneetieat:  Adams  v.  Adams,  51  Conn.  v.  Crawford,  11  Oreg.  243, 4  Pac.  Rep.  113. 

544.    Delawaze:  Walker  o.  Bank,  14  Ad.  Pennsylvania:  Pancake  v.  Caufiinan,  114 

Rep.  819.    Florida:  Matthews  p. Porter,  16  Pa.  St.  113,  7  Atl.  Rep.  67  ;  Lance's  App. 

Fla.  466.    lUinoiB :  Shays  v.  Norton,  48  111.  112  Pa.  St.  456,  4  Atl.  Rep.  375 ;  Hartley's 

100;  Price  v.  Karnes,  59  HI.  276 ;  Hancock  App.  103  Pa.  St  23 ;  Logue's  App.  104  Pa. 

V.  Harper,  86  111.  445;  Jones  v.  Brittan,  1  St.  136;  Nicolls  v,  McDonald,  101  Pa.  St. 

Woods,  667  ;  Maher  v.  Farwell,  97  III.  56 ;  514 ;  Stewart'6  App.  98  Pa.  St.  377 ;  Haines 

Helm  V.  Boyd,  124  BL  870, 16  N.  E.  Rep.  v.  Thompson,  70  Pa.  St.  434.    South  Caro- 

85;  Bailey  v.  Bailey,  115  111.  551,  4  N.  E.  lina:  Arnold  p.  Mattison,  3  Rich.  Eq.  153. 

Rep.  394 ;  Darst  u.  Murphy,  119  111.  343,  9  Texas :  Brewster  v.  Davis,  56  Tex.  478,  59 

H.  E.  Rep.  887 ;  Strong  v.  Strong,  126  111.  Tex.  93  ;  Miller  v.  Yturria,  69  Tex.  549,  7 

301,  27  111.  App.  148 ;  Workman  v.  Green-  S.  W.  Rep.  206 ;  Gadey  v.  Herring  (Tex), 

ing,  115  III.  447 ;  Bartling  v.  Brasnhn,  102  17  S.  W.  Rep.  17.    The  rule  in  this  State 

111.441.  Indiana :  Conwell  V.  Evill,  4  Blackf.  is  an  exception  to  the  general  rule.    It  is 

67.    Iowa :  Ensminger  v.  Ensminger,  75  held  to  be  error  to  require  clear  and  satis- 

Iowa,  89, 39  N.  W.  Rep.  208, 9  Am.  St.  Rep.  factory  proof.    Wallace  v.  Berry  (Tex.),  18 

462;  Kibby  p.  Harsh,  61  Iowa,  196,  16  N.  S.  W.  Rep.  595.    It  is  error  to  instruct  a 

W.  Rep.  85 ;  Allen  o.  Fogg,  66  Iowa,  229,  jnry  that  they  cannot  find  a  deed  absolute 

23  N.  W.  Rep.  643 ;  Gardner  v.  Weston,  18  on  its  face  to  be  a  mortgage,  unless  the  fact 

Iowa,  533, 535 ;  Knight  v.  McCord,  63  Iowa,  that  it  was  so  intended  should  be  established 

429, 19  N.  W.  Rep.  310;  Corbit  v.  Smith,  7  by  two  witnesses,  or  by  one  witness  and 

Iowa,  60 ;  Hyatt  v.  Cochran,  37  Iowa,  309 ;  strong  corroborating  circumstances.    Pierce 

Litnger   v.  Mersenrey,  80  Iowa,    159,  45  v.  Fort,  60  Tex.  464.    This  rule  is  appli- 

N.  W.  Rep.  732  ;  Wright  v.  Mahaffey,  76  cable  only  to  cases  in  which  it  is  sought  to 

Iowa,  % ;  Baird  v.  Reininghaus  (Iowa),  54  establish  a  trust  upon  the  declarations  or 

K.  W.  Rep.148.    Maine:  Knapp  v.  Bailey,  evidence  of  the  trustee,  as  in  Moreland  v, 
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be  8o.^  If  the  evidence  is  doubtful  and  unsatisfactory,  if  it  fails 
to  overcome  the  strong  presumption  arising  from  the  terms  of  the 
absolute  deed  by  testimony  entirely  clear  and  convincing  beyond 
reasonable  controversy,  the  deed  must  have  effect  in  accordance  with 
its  terms.^  ^'  The  security  of  titles  and  sound  public  policy  reqaire 
that  a  party  alleging  that  a  deed,  absolute  in  form,  is  nevertheless  a 
mortgage,  should  show  it  by  very  satisfactory  evidence ;  and,  where 
he  attempts  to  show  it  by  oral  evidence,  his  proof  should  amount  to 
more  than  a  mere  guess  or  surmise,  or  even  inferences  which  are 
just  as  consistent  with  one  theory  of  the  deed  as  the  other."  '  When 
there  is  a  substantial  conflict  in  the  evidence,  a  mere  preponderance  is 
not  suflScient  to  warrant  a  change  in  the  character  of  a  deed  or  other 
solemn  instrument  of  writing.^  There  must  be  a  clear  preponder- 
ance of  evidence.^    The  unsupported  testimony  of  the  plaintiff,  eon- 

Barnbart,  44  Tex.  275.    Vixginia :  Edwards  iie»  equally  credible,  a  case  for  relief  is  Dot 

V,  Wall,  79  Va.  321.    West  Virginia:  Kerr  made  out."   Thus  an  absolute  deed  will  not 

9.  Hill,  27  W.  Va.  576.    Wisconsin :  Bat-  be  declared  a  mortgage  on  the  nnanpported 

ler  V.  Batler,  46  Wis.  430;   McCormick  t;.  testimony  of  the  grantor.    Adams  o,  ^• 

Herndon,  67  Wis.  648,  31  N.  W.  Rep.  303 ;  cber,  92  Ala.  474,  8  So.  Rep.  757 ;  Wilson 

Rockwell  V.  Humphrey,  57  Wis.  410, 15  N.  v.  Parsball,  129  N.  Y.  223,  29  N.  £.  Rep. 

W.  Rep.  394 ;  Kent  v.  Lasley,  24  Wis.  654 ;  297,  affirming  7  N.  Y.  Supp.  479. 

Newton  v.  Holley,  6  Wis.  592 ;  Lake  v.  As  stated  by  Mr.  Jnstioe  Graces  in  Til- 

Meacham,  13  Wis.  355 ;  Fowler  v,  Adams,  den  v.  Streeter,  45  Mich.  540,  S  N.  W.  Rep. 

13  Wis.  458 ;  Harrison  v.  Bank,  1 7  Wis.  340 ;  502,  "  a  party  seeking  to  modify  the  opersr 

McClellan  v,  Sanford,  26  Wis.  595,  607 ;  tion  of  the  instrument,  and  prove  himself 

Sable  V,  Maloney,  48  Wis.  331,  4  N.  W.  entitled,  against  the  terms  of  his  own  deed. 

Rep.  479 ;  Scbriber  v.  Le  Clair,  66  Wis.  to  an  equity  of  redemption,  is  not  only 

579,  29  N.  W.  Rep.  570,    889 ;  Hunter  t;.  bound  to  make  out  that  the  transacdon  was, 

Maanum,  78  Wis.  656.    The  rule  stated  in  in  truth  and  justice,  nothing  more,  than  the 

these  cases  is  as  follows :  "  To  convert  a  giving  of  security,  but  is  reqnireo  to  do  so 

deed  absolute  into  a  mortgage,  the  evidence  by  a  force  of  evidence  sufficient  to  command 

should  be  so  clear  as  to  leave  no  substantial  the  unhesitating  assent  of  every  reasonable 

doubt  that  the  real  intention  of  the  parties  mind.'* 

was  to  execute  a  mortgage."    Becker  v,  >  Wilson  v.  Parsball,  129  N.  Y.  223,  29 

Howard,  75  Wis.  415,  44  N.  W.  Rep.  755.  N.  E.  Rep.  297,  per  Earl,  J. 

1  Holmes  i;.  Fresh,  9  Mo.  201 ;  Phcenix  *  Perot  v.  Cooper,  17  Colo.  60,  28  Pac. 
V.  Gardner,  13  Minn.  430;  Jones  v,  Brittan,  Rep.  391. 

1  Woods,  667 ;  Andrews  v.  Hyde,  3  Cliff.  ^  Winston  v.  Bumell,  44  Kans.  367,  24 

516;  Jones  v.  Jones,  17  N.  Y.  Supp.  905;  Pac  Rep.  477,  21  Am.  St  Rep.  289;  Mc- 

Wilson  V.  ParshaU,  129  N.  Y.  223,  29  N.  £.  Millan  t.  BiaseU,  63  Mich.  66,  29  N.  W. 

Rep.  297.  Rep.  737 ;  Sloan  v.  Becker,  34  Minn.  491, 26 

2  Howland  v.  Blake,  97  U.  S.  624;  Shat-  N.  W.  Rep.  730;  Gardner  v.  Weston,  18 
tuck  V,  Bascom,  9  N.  Y.  Supp.  934.  Per  Iowa,  S*3S ;  Knight  v.  McCord,  63  Iowa, 
Barker,  P.  J.  "  Many  of  the  cases  hold  that,  429,  19  1^.  W.  Rep.  310;  Miner  r.  Hess, 
upon  the  unsupported  evidence  of  an  inter-  47  111.  170;  Kent  r.  Lasley,  24  Wia.  654; 
ested  witness,  a  decree  declaring  a  deed  ab-  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co. 
solute  in  terms  to  be  only  an  instrument  for  107  Mass.  290;  Hopper  v.  Jones,  29  Cal. 
the  security  of  a  debt  cannot  be  sustained.  18;  McClellan  v.  Sanford,  26  Wis.  595; 
In  other  cases  it  is  held  that,  where  the  evi-  Eames  v,  Hardin,  111  HI.  634 ;  Etheridge 
denoe  of  a  party  rests  chiefly  in  the  evidence  v.  Wisner,  86  Mich.  166,  48  N.  W.  Rep. 
of  one  witness,  and  that  is  disputed  by  a  wit-  1087. 
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tradicted  by  the  defendant,  is  insufficient  to  convert  an  absolute  deed 
into  a  mortgage.^  One  who  has  assigned  a  contract  for  the  purchase 
of  real  estate,  and  permitted  the  assignee  to  take  an  absolute  deed 
from  the  owner,  cannot  be  allowed  to  redeem  upon  an  allegation, 
without  proof,  that  the  transaction  was  in  fact  a  mortgage,  and  that 
he  assented  to  it  upon  the  confidence  that  it  would  be  so  treated  by 
his  creditor.^  Testimony  of  admissions  by  the  grantee,  made  subse- 
quently to  the  conveyance,  that  the  conveyance  was  intended  as  a 
mortgage,  may,  with  corroborating  circumstances,  be  sufficient  to 
establish  the  fact,^  but  alone  is  not  sufficient.^ 

When,  however,  it  is  once  admitted  that  the  deed  was  made 
merely  to  secure  a  debt,  and  the  question  is,  what  is  the  amount  of 
the  debt,  the  burden  is  upon  the  grantee  to  show  it.^ 

Blake  v.  Taylor  (Dl.),  32  N.  £.  Rep.  over  his  eje,  the  scar  of  which  he  still  bore. 

401.  But  notwithstanding    these  inharmonioas 

^  Hogarty  o.  Lynch,  6  Bosw.  138.  circumstances,  Hoeland  was  again  received 

'  Bentley  v.  Phelps,  2  Woodb.  &  M.  426;  as  a  boarder  by  Mrs.  Freytag,  with  whom 

Mclntyre  v,  Humphreys,  1  Hoffm.  31.  he  was  on  very  friendly  and  confidential 

*  Todd  V.  Campbell,  32  Pa.  St.  250 ;  Ross  terms. 
V.  Bmsie,  64  Cal.  245 ;  Nicolls  v.  McDonald,        Katinka,  the  daughter  of  the  Freytags, 

101  Pa.  St.  514.  was  growing  up  towards  womanhood,  and 

^  Freytag  o.  Hoeland,  23  N.  J.  £q.  36.  Hoeland  took  a  fancy  to  her,  and  proposed 
It  was  admitted  that  the  deed,  though  ab-  to  make  her  his  wife  when  the  proper  time 
solute  on  its  face,  was  given  as  security  should  arrive.  In  this  he  had  the  support 
only,  and  therefore  a  mortgage.  The  of  the  mother.  Katinka  submitted  pas- 
plaintiff,  who  sought  to  recover  the  prop-  sively,  though  it  did  not  appear  that  she 
erty,  claimed  that  it  waa  security  for  $700  ever  engaged  herself  to  him.  Freytag  waa 
only;  the  defendant  claimed  that  it  was  an  easy-going, submissive  man,  who  did  not 
security  not  only  for  that  sum,  but  for  get  on  in  the  world.  Katinka  had  some 
previous  advances  of  about  $5,300.  The  talent  for  music,  and  took  lessons  to  fit  her 
phuntiff  denied  that  these  advances  were  for  taking  part  in  concerts  and  the  opera, 
made  to  him  or  on  his  credit,  and  said  Hoeland,  at  the  solicitation  of  the  mother 
that  the  advances  were  made  to  his  wife  and  daughter,  furnished  them  with  money, 
and  daughter  for  a  different  consideration.  In  1868  the  Freytags  went  to  Europe; 
The  circumstances  of  the  case,  in  the  Ian-  Freytag  returned,  but  the  mother  and 
gnage  of  the  Chancellor,  are  "  novel  and  daughter  went  to  Milan,  and  remained  for 
peculiar."  Hoeland  was  a  butcher,  and  fol-  Katinka's  musical  education.  There  Hoe- 
lowed  his  trade  at  Newark,  and  afterwards  land  sent  money  to  them,  at  the  earnest 
in  California  and  Nevada.  He  also  specu-  request  of  the  daughter,  who  in  one  of  her 
lated  iu  mining  rights  in  the  latter  States,  letters  almost  promised  to  come  back  to 
He  prospered  and  had  money.  Freytag  was  him  at  San  Francisco.  The  correspondence 
a  carpenter;  he  worked  at  his  trade  in  and  all  the  arrangements  were  conducted 
Newark,  where  Hoeland  boarded  for  a  time  without  consulting  Freytsg. 
in  his  family.  At  this  time  either  Mrs.  "It  would  not  be  strange,"  said  the 
Freytag  proposed  to  Hoeland,  or  Hoeland  Chancellor,  "if  a  young  woman  of  prom- 
proposed  to  Mrs.  Freytag,  to  elope  together,  ise,  however  humble  her  origin,  who  had 
Each  said  the  offer  came  from  the  other,  taken  lessons  of  masters  of  music,  especially 
and  it  was  rirtnonsly  rejected  by  the  party  in  Italy,  where  the  art  has  reached  its  high- 
testifying.  The  result  was  that  Hoeland  est  cultivation,  should  show  some  reluctance 
changed  his  boarding  place,  and  Mr.  Frey-  to  fulfil  an  engagement  made  for  her  in 
tag,  in  an  encounter  with  him,  got  a  wound  childhood,  and  marry  a  practical  butcher 
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§  836.]  PABOL  EVIDBNCE  TO  PBOVE 

The  general  rule  above  stated  is  not,  howeyer,  applied  with  uni- 
form strictness  to  all  cases.  Wherever  the  transaction  is  between 
parties  whose  relations  are  of  a  close  fiduciary  character,  the  party 
seeking  to  have  the  absolute  deed  declared  to  be  a  mortgage  is  not 
held  to  the  same  exactitude  and  strictness  of  proof,  nor  is  the  tes- 
timony offered  in  support  of  the  bill  to  be  viewed  with  the  same 
scrutiny,  as  in  those  cases  where  the  parties  deal  with  each  other  at 
arms'  length.^ 

Whether  the  evidence  is  of  such  character  and  strength  as  to 
show  that  the  absolute  deed  was  intended  as  a  mortgage  is  a  ques- 
tion for  the  trial  court  to  determine.^ 

336.  The  grantor  on  redeeming  or  seeking  a  reconveyance 
must  comply  with  his  agreement,  and  pay  the  amount  due.^  On 
the  principle  that  ^'  he  who  seeks  equity  must  do  equity,"  a  grantor, 
who  seeks  to  redeem  land  from  a  conveyance  made  to  secure  the 
.performance  of  a  verbal  agreement  to  pay  a  certain  sum  of  money 
in  gold  coin,  should  be  held  to  a  full  compliance  with  the  terms  of 
his  agreement,  as  a  condition  precedent  to  a  reconveyance.^  On 
this  ground  it  has  been  held  that,  although  a  loan  upon  land  has 
been  put  in  the  form  of  an  absolute  deed  and  an  agreement  to  recon- 
Tey,  for  the  purpose  of  covering  up  a  contract  for  usurious  interest, 
the  mortgagor  is  not  entitled  to  the  statutory  penalties  or  forfeitures 

far  older  than  herself,  and  lire  with  him  in  there  was  no  proof  that  any  farther  sum  was 

Nevada  or  California.    Some  indications  of  secared. 

this  iedling,  or  perhaps  a  conclusion  that  ^  Bohm  v.  Bohm,  9  Colo.  100,  10  Pac 

■mother  and  dau((hter  had  been  usmg  his  Rep.  790 ;  Lindsay  v.  Lindsay  (Cok>.),  27 

:attachment  and  hopes  to  obtain  his  money  Fac.  Rep.  877,  per  Bissell,  J. 

\withoat  any  regard  to  fulfilling  his  expecta-  >  Brison  o.  Brison,  90  Cal.  323,  27  Pac 

lion,  seems  to  have  aroused  Hoeland  to  his  Rep.  186 ;  Mahoney  v,  Bostwick,  96  CaL  53, 

situation,  and  to  have  changed  his  course  30  Fac  Rep.  1020.  In  the  latter  case  De  Ha- 

regarding  them."  yen,  J.,  said :  '*  That  court  ought  always  to 

In  the  summer  of  1869,  Hoeland  was  in  be  governed,  in  weighing  the  evidence  and 

Jersey  City';  Fi'eytag  saw  him,  and,  being  reaching  its  conclusion  as  to  the  faetSi  by 

pressed  for  money,  applied  to  him  for  a  this  rule,  which  requires  the  plaintiff  in  an 

loan,  which  was  at  first  refused.     After-  action  h'ke  this  to  present  a  case  free  from 

wards  he  consented  to  advance  9700,  on  doubt,  and,  unless  the  evidence  is  such  aa 

receiving  an  absolute  conveyance  of  a  house  to  leave  in  the  mind  of  the  trial  jadge  a 

and  lot  subject  to  a  mortgage  of  $8,000,  but  clear  and  satisfactory  conviction  that  the 

worth  twice  that  sum ;  and  such  was  the  instrument  which  in  form  is  a  deed  was  in- 

arrangement  made.    Hoeland  claimed  that  tended  by  all  the  parties  thereto  as  a  more- 

the  conveyance  secured  the  advances  to  the  gsge,  the  finding  should  be  against   the 

mother  and  daughter,  who  were  still  in  plaintiff." 

Europe.  The  Chancellor  held  that  the  *  White  t;.  Lncaa,  46  Iowa,  319;  Westfall 
burden  was  upon  the  grantee  to  show  that  v.  Westfall,  16  Hun,  541 ;  Kemper  v.  Camp- 
more  than  the  $700  was  secured ;  and  that  bell,  44  Ohio  St.  210,  6  N.  £.  Rep.  566. 

*  Cowing  V,  Rogers,  34  Cal.  648. 
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AN  ABSOLUTE  DEED  A  MORTGAGE.  [§§  837,  338. 

for  usury,  but  must  pay  on  redeeming  the  amount  of  the  original 
loan,  with  legal  interest.^ 

Equity  will  not  relieve  a  grantor  on  his  own  application  from  the 
oonsequenoea  of  an  absolute  deed  made  to  protect  his  property  from 
his  creditors.^ 

337.  A  Judgment  creditor  may  show  the  character  of  his 
debtor's  conveyance.  Having  purchased  his  debtor's  land  at  a 
sale  under  execution  issued  upon  bis  judgment,  he  may  show  that  an 
absolute  conveyance  of  the  land  made  by  his  debtor  was  in  fact  a 
mortgage, 'and  he  is  entitled  to  a  conveyance  of  it  upon  paying  any 
balance  due  upon  the  mortgage.^  And,  without  having  made  a  pur- 
chase upon  execntiop,  a  creditor  of  the  grantor  may  show  that  such 
absolute  deed  is  really  a  mortgage,  and  may  enforce  a  judgment 
against  the  property  or  the  proceeds  of  it  to  the  extent  of  the  sur- 
plus, after  satisfying  the  debt  for  the  security  of  which  it  was  con- 
veyed.^ A  judgment  obtained  against  the  grantor  by  a  creditor, 
after  the  making  of  an  absolute  deed  which  is  really  a  mortgage, 
becomes  a  lien  upon  the  equity  of  redemption,  just  as  it  would  if  a 
formal  mortgage  had  been  given  .^ 

On  the  other  hand,  a  creditor  of  the  grantee  who  levies  upon 
land  held  by  the  latter  under  an  absolute  deed  which  is  really  a 
mortgage,  can  obtain  no  higher  or  better  title  than  the  grantee 
himself  had.  The  mortgagor  is  entitled  to  redeem  the  land  upon 
payment  of  the  mortgage  debt.^ 

338.  By  an  independent  parol  agreement  the  mortgagor  may 
waive  his  rights  under  a  deed  which  was  originally  in  effect  a 
mortgage,  and  if  this  agreement  is  supported  by  a  consideration,  or 
is  partially  acted  on  by  the  parties  or  fully  performed,  the  mort- 
gagor is  estopped  to  deny  the  grantee's  absolute  title."^  The  grantee 
has  the  legal  title  already,  and  the  grantor  may  cut  off  all  right  to 
redeem,  by  a  receipt  of  an  adequate  consideration  therefor  and  an 
informal  release  of  all  his  interest  in  the  property .^ 

1  Heaoock  v.  Swartwout,  28  III.  291.  ^  Leech  v,  Hillsman,  8  Lea,  747. 

9  See  $283;  Arnold  v,  Mattifloii,3  Rich.  ?  Jordan  v.  Katz  (Va.),  16  S.  E.  Rep. 

£q.   153;  Ha&sam  v.  Barrett,  115  Mass.  866;  Phelps  v.  Seely,  22  Gratt.  573.    See 

256.  §  711. 

'Judge  V.  Reese,  24  N.  J.  £q.  387;  ^  Scanlan  v.  Scanlan,  134111.  630,  644,25 

Clark  V.  Condit,  18  N.  J.  £q.  358 ;  Vande-  N.  E.  Rep.  652.  "  Where  a  mortgage  is  in  the 

grift  V.  Herbert,  18  N.  J.  £q.  466;  Van  form  of  an  absolute  conveyance,  a  bond  fide 

Bareo  0.  Olmstead,  5  Paige,  9.  agreement  between  the  parties  to  vest  the 

^  Alien   V.   Kemp,  29  Iowa,  452 ;   De  entire  estate  in  the  mortgagee  will  be  sna- 

Wolf  17.  Strader,  26  111.  225,  79  Am.  Dec.  tained,  and  the  execution  of  a  formal  deed 

371 ;  Dwen  v.  Blake,  44  111.  135.  will  not  be  required,  proYided  the  transao- 

^  Christie  v.  Hale,  46  111.  117.  tion  is  fair,  and  not  attended  with  oppres- 
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§  389.]  PAROL  EVIDENCE  TO  PROVE 

A  sabsequent  parol  agreement  that  the  grantor  shall  not  redeem, 
but  that  his  deed  to  the  grantee  shall  be  indefeasible,  must  be  clearly 
established  by  the  evidence  to  cut  off  the  right  of  redemption.  If 
the  evidence  of  such  settlement  and  agreement  is  conflicting,  with 
the  weight  in  favor  of  the  grantor,  the  relief  will  be  granted  on 
payment  of  the  debt  and  interest  in  full.^ 

The  person  having  the  right  to  redeem  may  release  his  right  by 
abandoning  possession  and  all  claim  to  the  property,  and  his  aban- 
donment may  be  regarded  as  a  foreclosure  by  the  mortgagee  in 
whom  is  the  legal  title.^  An  absolute  deed  which  wbjs  in  effect  a 
mortgage  was  subject  to  a  prior  trust  deed  which  the  grantee  had 
not  assumed  to  pay.  The  grantor  afterwards  informed  the  grantee 
that  he  could  not  pay  this  incumbrance,  and  that  he  elected  to  aban- 
don the  property,  and  the  grantee  thereupon  bought  in  the  property 
at  the  trustee's  sale.  He  acquired  good  title  thereby,  since,  after 
the  grantor  elected  to  abandon  the  property,  there  was  no  longer 
any  confidential  relation  between  them.' 

A  mortgagor  who  abandons  his  right  to  redeem  from  an  absolute 
conveyance,  and  elects  to  treat  the  conveyance  as  an  absolute  deed 
instead  of  a  mortgage,  is  bound  by  such  election,  and  cannot  after- 
wards redeem.^  He  may  also  verbally  waive  his  right  of  redemp- 
tion in  favor  of  another  person,  and  after  a  long  acquiescence  in  the 
transaction,  the  other  in  the  mean  time  having  redeemed  the  land  and 
improved  it,  he  will  not  be  allowed  to  redeem  from  him.^  When 
the  grantee  goes  into  possession  and  makes  valuable  improvements, 
and,  with  the  knowledge  of  the  grantor,  sells  the  property,  the  latter 
is  estopped  to  claim  that  his  deed  was  a  mortgage.^  In  any  event 
redemption  must  be  made  within  the  time  allowed  by  the  statute 
of  limitations^ 

sion  or  fvaud  or  undue  infloence  and  the  suocessful  in  a  lore  matter  with  a  girl  in 

mortgagee  has  not  availed  himself  o    his  the  neighborhood,  started  for  California, 

position  to  obtain  an  advantage  over  the  and  when  he  reached  Chicago,  on  the  road, 

mortgagor."  Per  Baker,  J.    And  see  West  he  wrote  to  his  father  to  redeem  the  land 

V.  Reed,  55  III.  242 ;  Carpenter  v.  Carpen-  and  it  should  be  his ;  that  he  wonld  never 

ter,  70  111.  457 ;  Seymour  v,  Mackajr,  126  return  from  California  until  he  was  able 

111.  341, 18  N.  £.  Rep.  552.  to  set  his  heel  upon  the  neck  of  the  Gnil 

1  Marshall  v.  Williams,  21  Oreg.  268,  28  tribe  (relatives  of  the  girl).    The  father 

Fac  Rep.  T37.  redeemed  the  land,  sold  it,  and  inyested 

^  Adams  v.  Cootj,  60  Vt.  395,  15  Atl.  the  proceeds  in  other  land.    It  was  held 

Rep.  150.  that  the  father  was  not  liable  to  account, 

'  Turner  v.  lattlefield  (111.),  S2  N.  £.  especially  after  a  lapse  of  eighteen  jears 

Rep.  522.  unexplained. 

*  Maxfield  v.  Patchen,  29  HI.  39,  42.  «  Woodworth  v.  Carman,  43  Iowa,  504 ; 

^  Carpenter  v.   Carpenter,   70  HI.  457.  Pratt  v.  Jarvis  (Utah),  28  Pac.  Rep.  869. 

The  plaintiff  in  this  case,  having  been  un-  ^  Westfall  r.  Westfall,  16  Hun,  541. 
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AN  ABSOLUTE  DEED  A  M0BT6A6E.  [§  839. 

339.  As  to  third  persons  the  grantee  may  exercise  all  the 
rierhts  of  an  absolute  owner,^  whether  the  transaction  be  a  mort- 
gage or  a  conditional  sale.  A  bona  fide  purchaser  takes  the  land 
discharged  of  the  grantor's  equity  of  redemption.  A  creditor  of  the 
grantee  may  levy  upon  the  land  as  the  grantee's  property.^  If  the 
grantee  makes  a  mortgage  of  such  land  to  one  who  has  no  notice 
that  his  title  is  not  absolute  in  fact  as  well  as  in  form,  the  grantor 
is  of  course  estopped  to  claim  title  as  against  such  mortgagee.  The 
grantor's  right  of  redemption  is  subject  to  such  mortgage.^  In  such 
case  the  grantee  is  held  out  to  the  world  as  the  owner  of  the  land, 
and  innocent  persons  are  at  liberty  to  deal  with  him  as  such  owner. 
The  rule  in  equity  that,  where  one  of  two  innocent  persons  must  suf- 
fer by  the  fraud  of  a  third  person,  he  who  trusted  the  third  person 
and  placed  the  means  in  his  hands  to  commit  the  wrong  must  bear 
the  loss,  is  applicable.  The  grantor,  in  order  to  maintain  an  action 
for  rent,  cannot  show  that  his  deed  was  intended  as  a  mortgage, 
and  that  he  is  entitled  to  the  position  and  rights  of  a  mortgagor  in 
possession.^ 

A  grantee  by  an  absolute  deed  which  shows  no  defeasance,  nor 
any  right  to  one,  is  entitled  to  the  possession  of  the  property  in 
law;^  for  the  mortgagor  at  most  has  only  an  equity.  But  if  the 
papers  show  a  defeasance,  or  an  arrangement  which  amounts  to  a 
defeasance,  and  the  mortgagor  is  left  in  possession,  the  mortgagee 
cannot,  in  a  State  where  the  mortgagor  is  entitled  to  possession  until 
foreclosure,  recover  possession.^  A  mortgagor  who  has  delivered 
possession  to  the  grantee  cannot  recover  possession  from  him  with- 
OQt  paying  the  debt  and  redeeming  the  mortgage.  But  if  the  mort- 
gagor has  not  delivered  possession  to  the  grantee,  he  can  recover 
the  land  from  one  who  is  not  the  grantee  and  does  not  hold  under 
him,  without  redeeming.*^ 

^  lPiedlert;.DarriD,59Barb.651 ;  Groton  Brophj  &  D.  Gold  Min.  Co.  15  Ner.  10]; 

Sarings  Bank  r.  Batty,  SO  N.  J.  Eq.  126,  Graber  v.  Baker,  20  Nev.  453,  23  Fac.  Rep. 

19  Alb.  L.  J.  340;  Frink  v.  Adams,  36  N.  858.                             • 

J.  Eq.  485 ;  Hills  v.  Loomis,  42  Vt.  562 ;  ^  Parrott  v.  Baker,  82  Ga.  364,  9  S.  £. 

Meehan  r.  Forrester,  52  N.  Y.  277 ;  West-  Rep.  1068. 

fall  V.  Westfall,  16  Hun,  541 ;  McCarthy  v,  «  Turman  u.  Bell,  54  Ark.  273, 15  S.  W. 

McCarthy,  36  Conn.  177;  Digby  v.  Jones,  Bep-  886;  Lawrence  v.  Guaranty  Invest- 

67   Mo.  104,  18  Am.  L.  Reg.  N.  S.  132;  ment  Co.  (Kans.),  32  Fac.  Rep.  816. 

Pico  p.  Gallardo,  52  Cal.  206 ;  Turner  r.  *  Abbott  v.  Hanson,  24  N.  J.  L.  493. 

Wilkinson,  72  Ala.  361 ;  Weide  v,  Gehl,  21  ^  Bennett  v.  Robinson,  27  Mich.  26 ;  Jef- 

Minn.  449;  Wyman  r.  Babcock,  2  Curtis,  fery  v.  Hursh,  42  Mich.  563,  4  N.  W.  Rep. 

386;  Pancake  v.Canffinan,  114  Pa.  St.  113,  303;  Wetherbee  v.  Green,  22  Mich.  311, 

7  All.  Rep.  67 ;  Sweetzer  ».  Atterbury,  100  321,  7  Am.  Rep.  653. 

Pa.  St.  18;  Jenkins  ».  Rosenberg,  105  111.  •  Ferris  i?.  Wilcox,  51  Mich.  105, 16  N. 

157 ;  Kemper  r.  Campbell,  44  Ohio  St.  210,  W-  R«P-  252,  47  Am.  Rep.  551. 

6  N.  E.  Rep.  566 ;  Brophy  Min.  Co.  v.  ^  Parker  v,  Hubble,  75  Ind.  580. 
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§  840.]  PABOL  EVIDEMOE  TO  PBOVE 

A  purchaser  who  has  knowledge  that  his  grantor,  though  hold- 
ing the  estate  by  an  absolute  conveyance,  nevertheless  is  in  fact 
only  a  mortgagee,  acquires  a  defeasible  estate  only,  and  it  is  defea- 
sible upon  the  same  terms  as  it  was  in  the  hands  of  the  original 
grantee.^  Possession  by  the  equitable  owner  is  notice  of  his  rights 
to  a  purchaser,^  and  if  the  holder  of  the  legal  title  holds  it  as 
security  for  a  usurious  loan,  a  purchaser  from  him  acquires  no  better 
title  than  the  grantor  had.'  And  so  a  purchaser  who  has  paid  no 
valuable  consideration  for  his  conveyance  occupies  a  position  no 
better  than  his  grantor.^  A  mortgage  was  made  of  certain  mills  to 
secure  the  sum  of  $4,000 ;  and  the  mortgagor  also  conveyed  to  the 
mortgagee  other  land  absolutely,  as  security  for  a  further  sum  of 
$6,000.  The  mortgagee  assigned  the  mortgage  and  conveyed  the 
land  to  a  third  person,  who  had  notice  of  the  character  of  the  prior 
conveyance.  This  assignee  foreclosed  the  mortgage  upon  the  mills, 
and  purchased  them  upon  the  sale.  He  then  mortgaged  the  mills 
and  the  other  lands  to  the  former  mortgagee ;  and  it  was  held  that 
this  mortgage  was  a  lien  upon  the  other  lands  only  to  the  extent  of 
the  original  loan  upon  them  of  $6,000,  upon  the  payment  of  which 
sum  the  original  owner  was  entitled  to  redeem.^ 

One  who  deals  with  an  agent  is  bound  to  know  his  authority,  and 
if  he  takes  a  deed  executed  to  him  by  the  principal  he  is  bound  to 
know  the  conditions  imposed  upon  the  agent  as  to  the  delivery  of 
the  deed.  Where  a  married  woman  executed  a  deed  absolute  in 
form  of  her  own  property,  and  delivered  it  to  her  husband  to  be 
delivered  as  security  for  a  certain  amount,  and  the  husband  deliv- 
ered the  deed  to  the  grantee  in  payment  for  a  larger  sum  he  owed 
the  grantee,  who  was  aware  of  the  purpose  for  which  the  deed  was 
made,  the  deed  could  be  held  for  no  other  purpose.^ 

340.  Onoe  a  mortgage  always  a  mortgage.  —  If  originally 
taken  as  a  mortgage,  nothing  but  a  subsequent  agreement  of  the 
parties  can  change  its  character,  and  deprive  the  mortgagor  of  his 

1  Kendall  v.  Davis,  55  Ark.  318,  18  8.    N.  W.  Bep.  941 ;  Jenkins  v.  Rosenberg,  105 
W.  Bep.  185.  III.  157 ;  Bartling  v.  Brasnhn,  102  HI.  441 ; 

2  See  §  686.  Zane  v.  Fink,  18  W.  Va.  693 ;  Tant  v. 
8  See  §§  854,  256;  Hoaser  v.  Lamont,    Guen,  35'  S.  C.  605,  16  S.  E.  Rep.  472, 

55  Pa.  St.  311,  93  Am.  Dec  755 ;  Radford  quoting  text. 

p.  FoUom,  58  Iowa,  473,  12  K.  W.  Rep.        ^  Lawrence  v.  Du  Bois,  16  W.  Ya.  443. 

536;  Euhn  v.  Rumpp,  46  Cal.  299;  Gra-       ^  Williams  v  Thorn,  1 1  Paigo,  459 ;  Tar- 

ham  V.  Graham,  55  Ind.  23 ;  Amorjv.  Law-  man  v.  Bell,  54  Ark.  273,  15  S.  W.  Rep. 

rence,  3  Cliff.  523  ;  Smith  v.^Knoebel,  82  886. 

111.  392;  Lawrence  v.  Dn  Bois,  16  W.  Va.        «  Gilbert  v.  Deshon,  107  N.  Y.  324,  14 

443 ;  Eiseman  v.  Gallagher,  24  Neb.  79,  37  N.  £.  Rep.  318. 
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right  of  redemption ;  and  even  such  an  agreement  cannot  change 
its  character  as  to  intervening  interests.'  This  right  cannot  be 
waived  or  abandoned  by  any  stipulation  of  the  parties  made  at  the 
time,  even  if  embodied  in  the  mortgage.^  The  maxim,  '^  Once  a 
mortgage  always  a  mortgage,"  applies  to  such  a  deed;  and  if  a 
purchaser  take  a  conveyance  from  the  grantee,  with  a  knowledge 
that  the  grantor  claims  an  interest  in  the  property,  he  takes  it 
charged  with  the  same  equities  with  which  it  was  charged  in  the 
hands  of  the  mortgagee.^  But  this  maxim  was  never  intended, 
and  has  never  been  construed,  to  prevent  a  mortgagee,  by  subsequent 
contract,  from  purchasing  the  equity  of  redemption,  or  from  obtain- 
ing a  release  of  it,  for  an  adequate  consideration.^  The  mortgagor 
may  make  a  subsequent  release  of  the  equity  of  redemption,  'but 
an  adequate  consideration  is  necessary  to  support  it.  It  must  be 
for  a  consideration  that  would  be  deemed  reasonable  if  the  trans- 
action were  between  other  parties.  The  transaction  must  in  all 
respects  be  fair,  with  no  unconscientious  advantage  taken  by  the 
mortgagee.^  Such  a  release  will  not  be  inferred  from  equivocal 
circumstances  and  loose  expressions.  It  must  appear  by  a  writing 
importing  in  terms  a  transfer  of  the  mortgagor's  interest,  or  such 
facts  must  be  shown  as  will  estop  him  afterwards  to  assert  any 
interest.®  In  determining  whether  an  instrument  of  uncertain  im- 
port in  itself  was  intended  to  operate  as  a  release,  the  fact  that  the 
value  of  the  property  was  at  the  time  greatly  in  excess  of  the 
amount  then  paid,  and  of  that  originally  secured,  and  the  fact  that 
the  mortgagor  retained  possession  of  the  land  and  cultivated  it,  are 
strong  evidence  tending  to  show  that  a  release  was  not  intended^ 
341.  Grantee's  liability  for  mortgaged  land  sold  by  him.  — 

^  Hev  Tork:  Elliott  v.  Wood,  53  Barb.  •  gan:  Battj  v.  Snook,  5  Mich.  231;  Clark 

285  ;  Tibbe  v.  Morris,  44  Barb.  138 ;  Buna-  v.  Landon,  90  Mich.  83,  51  N.  W.  Bep.457. 

cleugh  V.  Poolman,  3  Daly,  236 ;  Clark  v.  South  Carolma :  Tant  v.  Gaess,  tl  6.  C. 

Henry,  2  Cow.  324;  Henry  v.  Davis,  7  604,  16  S.  K.  Rep.  472,  475;  Brownlee  v. 

Johns.  Ch,  40 ;  Palmer  v.  Gnrnsey,  7  Wend.  Martin,  2  S.  C.  392,  400. 

248 ;  Cooper  v.  Whitney,  8  Hill,  95 ;  Marka  ^  Peogh  v,  DaTis,  96  IT.  S.  832,  per  Fields 

r.  Pell,   1  Johns.  Ch.    594;   Williams  v.  J.;  Turpie  v.  Lowe,  114  Ind.  37,  15  N.  E. 

Thorn,  1 1  Paige,  459 ;  Parsons  v.  Mumf ord.  Rep.  834.* 

3  Barb.  Ch.  152 ;  Horn  v.  Eeteltas,  46  N.  Y.  >  French  v.  Bums,  35  Conn.  359. 

605 ;  Murray  v.  Walker,  31  N.  Y.  400;  Carr  «  Peagler  v.  Stabler,  91  Ala.  308,  9  So. 

V.  C^rr,  52  N.  Y.  251 ;  Remsen  v.  Hay,  2  Rep.  157. 

Edw.  Ch.  535;  Morris  v.  Nixon,  1  How.  »  Ford  v.  Olden,  L.  R.  3  Eq.  Cas.  461; 

118;  Macanleyv. Smith  132 N.Y.  524, SON.  Linnell  v.  Lyford,    72  Me.  280;  Niggeler 

E.  Rep.  997.    Maine:  McPherson  v.  Hay-  v.  Maurin,  34  Minn.  118, 124;  Marshall  v. 

wazd,  81  Me.  329,  17  Ad.  Rep.  164  ;  Reed  Thompson,  39  Minn.  137, 39  N.  W.  Rep.  309. 

V,  Reed,  75  Me.  264.    Alabama :  Peagler  v.  «  Peogh  o.  Davis,  96  U.  S.  332. 

Stabler,  91  Ala.  808,  9  So.  Rep.  157;  Mc-  7  Pengh  v.  Davis.  96  U.  S.  332;  Walker 

Kinstry  v,  Conly,  12  Ala.  678,  682.  Miehi-  v.  Farmers'  Bank  (Del.),  14  Atl.  Rep.  819. 
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Although  a  grantee  in  an  absolute  deed  intended  as  a  mortgage 
has  the  power  to  convey  it  by  a  good  indefeasible  title  to  a  pur- 
chaser without  notice,  yet  he  is  liable  to  the  mortgagor  for  the  valae 
of  the  land  so  conveyed ;  and  he  cannot  defend  an  action  to  recover 
such  value  by  showing  that  the  mortgagor's  title  was  invalid,  and 
that  the  legal  title  has  since  been  bought  in  by  the  purchaser.  The 
imperfection  of  the  title  did  not  justify  his  placing  it  beyond  the 
reach  of  the  mortgagor.  It  is  the  duty  of  the  mortgagee  upon 
receiving  payment  to  restore  the  land,  without  regard  to  the  condi- 
tion of  the  title,  in  no  worse  condition,  so  far  as  his  own  acts  could 
afiFect  it,  than  it  was  when  he  received  it.  But  in  estimating  the 
value  of  the  land  sold,  the  sum  paid  for  an  outstanding  title,  al- 
though paid  by  the  purchaser  and  not  by  the  mortgagee,  may  be 
deducted  from  the  value  of  the  land.^  The  grantee  in  an  absolute 
deed  by  way  of  mortgage,  who  has  sold  the  land,  is  liable  for  the 
proceeds  of  the  sale,  deducting  the  ainount  due  him  and  a  reasona- 
ble compensation  for  effecting  the  sale.*  He  is  not  allowed  to  show 
that  the  price  received  in  consequence  of  liberal  terms  of  pay- 
ment, or  for  any  other  reason,  is  in  excess  of  the  market  value  of 
the  lands.^ 

When  the  grantee  has  wrongfully  conveyed  the  property,  the 
grantor  may  at  hid  election  claim  the  proceeds  of  the  sale,^  or  the 
value  of  the  land  at  the  time  when  the  debtor's  right  to  have  it 
restored  to  him  is  established.^  But  in  a  suit  for  the  proceeds  it  is 
not  necessary  for  the  plaintiff  to  make  a  tender,  as  the  grantee  by 
the  sale  has  put  it  out  of  his  power  to  convey.^ 

If  the  grantee  has  mortgaged  the  land  to  one  having  no  notice 
of  the  grantee's  defeasible  title,  the  grantor's  rights  are  postponed 
to  the  lien  of  the  mortgage.  The  grantor's  rights  are  not  extin- 
guished, and  the  mortgagee,  after  having  notice  of  the  grantor's 
rights,  must  make  the  grantor  a  party  to  his  foreclosure  suit,  or  he 
will  not  be  bound  by  the  decree.  The  grantor  in  such  case  may 
redeem  from  the  foreclosure  sale  by  paj^ng  the  mortgage  debt.^ 

The  statute  of  limitations  applicable  to  actions  of  assumpsit 
applies  to  an  action  for  an  excess  of  proceeds  of  a  sale  of  such 

1  Adkins  v.  Lewis,  5  Ore<?.  292.  «  Budd  r.  Van  Orden,  53  N.  J.  Eq,  143. 

*  Van  Dusen  ».  Worrell,  4  Abb.  App.  *  Meehan  i?.  Forrester,  52  N.  Y.  277. 

Dec  473;  Soothe  v.  Fiest,  80  Tex.  141, 15  »  Enos    v,    Sutherland,  11   Mich.  538; 

S.  W.  Rep.  799,  value  at  time  of  trial;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62,  117. 

Jackson  r.  Stevens,  108  Mass.  94,  in  an  ac-  «  Davis  w.  Van  Wyck,  18  N.  Y.  Supp. 

tion  for  money  had  and  received  ;  Hiester  v.  885,  64  Hun,  186. 

Maderia,  3  Watta  &  S.  384;  Barkelew  r.  »  Turman  r.  Bell,  54  Ark.  273,  15  S.  W. 

Taylor,  8  N.  J.  Eq.  206.  Rep.  886. 
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land  aboTe  the  mortgage  debt.  A  suit  to  recover  the  land  or  to 
redeem  would  not  be  barred  by  a  lapse  of  time  shorter  than  that 
which  would  bar  an  action  of  ejectment  at  law.  But  a  claim  to 
the  proceeds  of  a  sale  is  not  a  claim  to  real  property,  but  only  for 
the  recovery  of  money.  The  statute  of  limitations  applies  to  pro- 
ceedings in  equity  only  by  analogy ;  and  the  analogous  case  at  law 
IB  an  action  of  assumpsit,  or  an  action  of  account,  and  not  an  action 
of  ejectment.^ 

The  statute  of  limitations  does  not  run  in  favor  of  a  grantee  in 
a  deed  absolute  on  its  face,  but  intended  to  be  a  mortgage.  His 
possession  is  not  adverse.^  But  the  grantor  may  lose  his  right  by 
laches.^ 

342.  A  bill  in  equity  may  be  maintained  to  redeem,  as  from 
a  mortgage,  land  which  the  defendant  holds  by  deed  from  the 
plaintiff,  upon  evidence  that  the  deed,  though  absolute  in  form, 
was  really  taken  as  security  for  a  loan.  The  bill  must  necessarily 
admit  the  existence  of  a  debt  on  the  part  of  the  grantor  to  the 
grantee.  If  the  amount  of  the  debt  is  not  agreed  upon,  and  is 
uncertain,  the  amount  should  be  ascertained  by  proper  proceedings. 
The  decree  is  for  a  reconveyance  of  the  land  upon  the  payment, 
within  a  time  named,  of  the  amount  which  may  be  found  due  the 
grantee,  or  upon  compliance  with  such  terms  as  the  court  may  im- 
pose, and  that  in  default  of  such  payment  the  bill  be  dismissed.^ 

It  is  usually  the  grantor  who  seeks  relief  in  equity  to  have  an 
absolute  deed  declared  a  mortgage,  but  the  grantee  may  also  have 
this  relief  in  a  proper  case.  Thus,  where  an  absolute  conveyance 
was  made  by  a  confidential  agent  and  adviser  to  his  principal,  and 
the  latter  claimed  that  the  conveyance  was  taken  as  security  for  a 
loan,  though  the  former  claimed  that  it  was  a  sale,  the  court  de- 
clared that  the  burden  of  sustaining  the  validity  and  good  faith  of 

1  Hancock  v.  Harper,  86  HI.  445  ;  Am-  111  Mass.  217 ;  Westlake  v.  Horton,  85  HI. 

0T7  9.  Lawrence,  3  Cliff.  523 ;  Mills  t;.  Mills,  228 ;  Chicago  &  Calamet  Rolling  Mill  Co. 

115  N.  Y.  80,  21  N.  E.  Rep.  714,  reversing  o.  Scully  (HI.),  SO  N.  E.  Rep.  1062.    That 

47  Hnn,  631.     See,  however,  Hunter  v.  the  grantor  may  be  required  to  pay  other 

Hunter,  50  Mo.  445,  450.  debts  due  from  him  to  the  holder  of  the  le- 

'  Wyman  v.  Habcock,  2  Curtis,  886,  af-  gal  title,  though  not  unsecured,  see  §§  860, 

finned  in  Habcock  v.    Wyman,   19  How.  1083. 

289 ;  Hntler  v.  Hyland,  89  Cal.  575, 26  Pac.  In  South  Carolina  it  is  said  that  the  mort^ 

Rep.  1108.  gagor  is  entitled  to  a  reference  to  have  the 

*  Miller  v.  Smith,  44  Minn.  127, 46  N.  W.  amount  of  the  debt  ascertained,  and  to  a  de- 
Rcp.  324  ;•  Hecker  r.  Howard,  75  Wis.  415,  cree  for  the  sale  of  the  premises  for  its  pay- 
44  N.  W.  Rep.  755.  ment,  and  for  the  payment  of  the  surplus, 

*  Campbell  o.  Dearborn,  109  Mass.  130,  if  any,  to  the  mortgagor.  Carter  v.  Evans, 
12  Am.  Rep.  671 ;  McDonough  v.  Squire,  17  S.  C.  458. 
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the  dealing  was  upon  the  agent;  and  gave  relief  by  decreeing  a 
resciBsion  of  the  sale,  and  payment  by  the  agent  of  the  money  ob- 
tained with  interest,  upon  the  principal's  tendering  to  the  agent  a 
deed  properly  executed  reconveying  the  land  to  him.  The  court 
further  directed  that  execution,  should  issue  against  the  agent  for 
the  amount  of  the  loan  if  the  money  should  not  be  paid.^ 

If  the  debt  for  which  an  absolute  conveyance  has  been  made 
as  security  be  cancelled,  the  grantor  may  be  required  to  reconvey 
the  land  in  an  action  brought  for  that  purpose.^ 

But  the  grantor,  while  standing  in  the  position  of  a  mortgagor, 
cannot  maintain  a  suit  to  quiet  the  title  in  himself.  He  can  quiet  a 
mortgage  upon  his  property  only  by  paying  it.  A  decree  in  such  a 
suit,  quieting  the  title  to  the  land  in  the  grantor  against  a  purchaser 
from  the  grantee,  **  except  as  a  mortgagee  thereof  having  a  mort- 
gagee's interest  therein,  to  be  determined  by  a  proper  suit  of  fore- 
closure," is  erroneous.^ 

342  a.  A  purohaeer  from  Buoh  grantee  is  not  a  bon&  fide  pur- 
chaser without  notice  until  he  has  paid  all  the  purohase^monoy, 
and  therefore  he  is  not  entitled  to  hold  the  land  for  which  he  has 
made  part  payment  as  against  the  mortgagor,  even  though  he  had  do 
notice  that  the  deed  was  a  mortgage  ;  but  he  is  entitled  to  be  reim- 
bursed the  part  payment  he  has  actually  made  before  the  property 
can  be  taken  from  him.^ 

342  (.  If  a  mortgagee  by  an  absolute  deed,  the  defeasance 
not  being  recorded,  exchanges  the  land  for  other  land  which  is 
conveyed  to  him,  and  he  afterwards  sells  the  land  conveyed  to  him 
in  exchange,  he  is  chargeable,  at  the  mortgagor's  election,  with  the 
value  of  the  land  taken  in  exchange  instead  of  the  price  at  which 
he  sold  it.  If  the  mortgagee,  who  is  in  such  case  a  trustee,  has 
sold  the  land  for  less  than  its  value,  it  is  properly  his  own  loss.    By 

1  Tappan  v.  Aylaworth,  13  B.  I.  582.  paying  or  tendering  the  amount  dae  on 

'  Blazj  17.  McLean,  12  N.  Y.  Supp.  672.  the  mortgage.    Per  McFarland,  J. 

*  Brandt  v.  Thompson,  91  Cal.  458,  27  «  Macauley  v.   Smith,   132    N.  Y.   52i, 

Pac.  Rep.  763.    Sach  a  decree  first  under-  30  K.  £.  Rep.  997,  10  N.  Y.  Snpp.  578, 

takes  to  quiet  the  grantor's  title,  add  then  reversed.    In  this  case  it  was  held  that  a 

disturbs  it  again  by  declaring  the  pnrchas-  creditor  of  this  mortgagor  might  attach  the 

er's  right  to  foreclose.    If  the  purchaaer's  land,   and  the   judgment  which    followed 

debt  should  become  barred  by  the  statute  of  the  attachment  became  a  specific  lien  upon 

limitations,  then,  by  this  decree,  the  grantor  the  land  itself,  and  the  land  could  be  sold 

would  have  his  title  quieted  without  paying  upon    execution ;  and  also  that  the  judg* 

the  mortgage  debt,  the  very  thing  which  ment  creditor  might,  in  aid  of  his  execution, 

equity  says  cannot  be  done.    The  grantor  maintain  an  action   to  have  the  abeolote 

can  have  no  remedy  in  the  premises  without  deed  of  his  debtor  declared  to  be  a  mort- 
gage. 
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choosing  to  dispose  of  the  land  as  his  own,  the  mortgagee  could  not 
rid  himself  of  responsibility  in  respect  to  the  price  obtained.^ 

342  e.  In  some  States,  though  the  mortgage  is  by  a  deed  ab- 
solute in  form,  the  grantee  acquires  no  legal  title  to  the  land 
The  deed  is  a  mere  secarity,  jast  as  a  formal  mortgage  is  in  the 
same  States.^  The  grantee  can  acquire  the  legal  title  only  by  a 
subsequent  conveyance  by  the  grantor,  or  by  purchase  upon  a  fore- 
closure sale  under  the  mortgage.  The  mortgagee  under  such  abso- 
lute deed  has  no  right  of  possession  except  under  the  conditions 
which  would  give  a  formal  mortgagee  the  tight  of  possession.^ 
Moreover,  although  such  grantee,  by  a  defeasance,  has  agreed  to 
convey  the  title  to  the  grantor  on  payment  of  the  debt,  a  bill  for 
specific  performance  will  not  lie,  as,  by  a  decree  for  the  grantor 
thereon,  he  would  not  obtain  the  title  which  the  grantee  agreed  to 
convey.* 

But  in  other  States,  in  which  a  formal  mortgage  is  held  not  to 
pass  the  legal  title,  a  deed  absolute  in  form,  intended  to  operate  as  a 
mortgage,  does  pass  such  title.^ 

1  Darling  9.  Harmon,  47  Minn.  166,  94       ^  Georgia:  §  86;  Thaxton  i;.Eobert8,66 

N.  W.  Bep.  6S6.  6a.  704 ;  McLaren  v,  Clark,  80  Ga.  423, 

^  California:  Smith  v.  Smith,  80  Cal. 323,  7  S.  £.  Rep.  230;  Woodson  v.  Veal,  60 

21  Pae.  Eep.  4,  22  Pac.  Eep.  186,  549 ;  Hall  Ga.  562 ;  Lackey  v.  Boatwick,  54  Ga.  45  ; 

c.  Amott,  SO  Gal.  348,  22  Pac  Rep.  200;  Woodward  v.  Jewell,  140   U.  8.   247,  11 

Boothv.  Hoskins,  75  Cal.271, 17Pac.Rep.  Snp.  Ct.  Rep.  784.     Iowa:    Richards  v. 

225;  Raynor  v.  Drew,  72  CaL  307,  13  Pac.  Crawford,  50  Iowa,  494 ;  Burdick  v,  Went- 

Rep.  866  ;  Healy  v.  O'Brien,  66  Cal.  517,  worth,  42  Iowa,  440;  Farley  v.  Goocher,  11 

6  Pac.  Rep.  386 ;  Taylor  v.  McLain,  64  Cal.  Iowa,  570.     Michigan :    Jeffery  v.  Harab, 

513,  2  Pac  Rep.  899  ;  Mnrdock  v.  Clarke,  42  Mich.  563,  4  N.  W.  Rep.  303.  Vehraaka: 

90  Cal.  427,  27  Pac.  Rep.  275.    Florida:  Gallagher  v.  Giddings(  Neb.),  49  N.W.  Rep. 

First  Nat.  Bank  v,  Aahmead, 83  Fla.  379,  1126.   "The  legal  title  in  such  an  eqaitable 

2  So.  Rep.  657,  660.    Hevada :  First  Nat.  mortgage  being  in  the  grantee,  where  the 

Bankv.  Ereig(NeT.),S2PacRep.641.  Hew  grantor    brings  an  action   to  redeem  the 

York :  Odell  r.  Montross,  68  N.  Y.  499.  premises,  and  his  petition  is  dismissed  by 

Oregon:  Adair  V.Adair  (Greg.),  29  Pac.  Rep.  reason  of  his  default  in  making  payments 

193.  Wiaoomia:  Brinkman  v.  Jones,  44  by  the  day  set  in  the  decree  for  redemption. 

Wis.  498;  Howe  v.  Carpenter,  49  Wis.  697,  and  no  privilege  is  given  to  bring  another 

6  N.  W.  Rep.  357.  action,  the  grantor's  right  of  redemption  is 

'  Smith  V.  Smith,  80  Cal.  323,  21  Pac.  thereby  extinguished.    It  constitutes  a  com- 

Rep.  4.  plete  bar  to  any  further  litigation  of  the 

^  Adair  v.  Adair  (Greg.),  29  Pac.  Rep.  same  snbject  between  the  same  parties  and 

193;  Frana  v.  Orton,  75  111.  100.  privies."  Per  Norval,  J. 
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CHAPTER  IX. 

THE  DEBT  SEGUBED. 

I.  Description  of  the  debt,  348-363.  |  III.  Mortgage  of  indemnity,  379-^87. 

II.  Future  advances,  364-^78.  |  IV.  Mortgagee  for  support,  388-395. 

I.  Description  of  the  Debt. 

343.  A  general  description  of  the  debt  sufficient.  It  is  not 
essential  that  the  mortgage  itself  should  contain  a  description  of  the 
debt  intended  to  be  secured.  It  is  only  necessary  that  there  be  a 
debt  or  a  duty  to.»be  performed,  either  present  or  to  arise  in  the 
future.^  This  need  not  be  evidenced  by  any  writing.  The  nature 
and  amount  of  the  indebtedness  secured  may  be  expressed  in  terms 
so  general  that  subsequent  purchasers  and  attaching  creditors  must 
look  beyond  the  deed  to  ascertain  both  the  existence  and  amount 
of  the  debt.^  Even  a  deed  absolute  in  form,  if  in  fact  intended  by 
the  parties  as  a  security  for  subsequent  advances  or  liabilities  to  be 
assumed  by  the  grantee  in  the  grantor's  behalf,^  is  a  valid  secarity 
against  judgment  or  execution  creditors,  or  other  incumbrancers, 
although  such  intention  does  not  appear  upon  the  deed,  or  by  any 
evidence  in  writing.  Though  the  amount  of  the  debt  be  left  blank, 
this  may  be  supplied  by  parol  evidence.^ 

All  the  description  required  to  be  made  of  the  debt  is  a  general 
one,  which  will  put  those  interested  upon  inquiry.'^  A  condition  to 
pay  the  mortgagee  "  what  I  may  owe  him  on  book  "  may  cover  not 
only  the  present  but  the  future  indebtedness  of  the  mortgagor,  at 
least  until  the  mortgagee  should  receive  express  notice  of  subee- 
quen£  incumbrances  or  interests,  and  he  is  not  bound  to  watch  the 
registry  for  subsequent  conveyances.  And  so  a  mortgage  to  secure 
the  payment  of  $1,500,  which  the  mortgagor  owed  on  book  account, 
and  by  several  notes,  without  specifying  the  amount  or  date  of  any 

^  Gassert  t;.  Bogk,  7  Mont.  585, 19  Pac.  '  Gibson    v.  Seymour,  4    Vt.  518,  ap- 

^lep.  281.  proved  in  Seymour  v,  Darrow,  81  Vt.  122. 

«  See  §  70;  Keagy  r.  Trout,  85  Va.  390,  *  Burnett  v.  Wright,  135  N.  Y.  543, 32 

27  Cent.  L.  J.  407 ;  Ricketson  v,  Richard-  N.  £.  Rep.  253. 

son,  19  Cal.  330;  Burnett  v.  Wright,  135  ^  McDaniels  v.  Colvin,  16  Vt  300,  42 

N.  Y.  543,  82  N.  E.  Rep.  253.  Am.  Dec.  512 ;  Hurd  v,  Robinson,  1 1  Ohio 

St  232;  Curtis  v.  FUnn,  46  Ark.  70. 
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particular  note,  safficiently  describes  the  debt.^  A  mortgage  to  secure 
a  claim  on  book  account,  for  goods  sold  and  delivered,  in  about  tbe 
sum  of  $5,000,  is  sufficient  to  secure  the  mortgagee's  actual  claim 
not  exceeding  that  sum.^  A  mortgage  conditioned  to  pay  the  mort- 
gagee ^^  all  tbe  notes  and  agreements  I  now  owe  or  have  with  him," 
may  secure  the  mortgagee  for  payments  made  as  an  indorser  for  the 
mortgagor  under  an  existing  agreement.^  A  condition  to  pay  '*  all 
sums  that  the  mortgagee  may  become  liable  to  pay  by  signing  or 
otherwise  "  is  not  too  indefinite,  and  includes  any  legal  liability  he 
may  incur  for  the  mortgagor.^ 

The  consideration  named  in  a  mortgage  does  not  limit  the  debt 
secured  when  it  appears  on  the  face  of  the  mortgage  that  it  was 
intended  to  secure  several  notes  together  amounting  to  a  much 
larger  sum  than  that  named  for  the  consideration.^ 

344.  The  amount  of  an  ascertained  debt  should  be  stated. 
When  the  mortgage  is  given  to  secure  future  advances,  it  is  of  course 
not  practicable  to  state  in  the  mortgage  itself  anything  more  than  a 
limit  to  which  such  advances  may  reach ;  and  while  such  a  limit  is 
required  by  some  courts,  it  is  generally  held  to  be  sufficient  that  the 
mortgage  sets  forth  the  foundation  of  such  liability,  or  such  data  as 
will  put  any  one  interested  upon  the  track  to  find  out  the  extent  of 
the  liability.  Moreover,  when  the  mortgage  is  given  to  secure  a  debt, 
the  amount  of  which  is  not  ascertained,  it  is  sufficient  if  the  mort- 
gage contains  such  facts  about  it  as  will  lead  an  interested  party  to 
ascertain  the  real  state  of  the  incumbrance.  But  if  the  mortgage 
is  given  to  secure  an  ascertained  debt,  the  amount  of  that  debt  ought 
to  be  stated ;  and  accordingly  it  has  been  held  that  a  mortgage  given 
to  secure  an  existing  debt  of  a  fixed  amount,  which  is  described  in 
tbe  condition  of  the  mortgage  only  as  a  note  due  from  the  mortga- 
gor to  the  mortgagee,  of  a  certain  date,  payable  on  demand  with 
interest,  without  specifying  the  amount,  is  not  a  valid  security 
against  subsequent   incumbrances.^     This  is  required,  not  by  any 

^  MerrillB   v.  Swift,   18  Conn.  257,  46  was  owing  to  design  or  accident,  we  are  not 

Am.  Dec  315.   See,  also,  Shirras  v,  Caig,  7  informed.    In  either  case  tbe  effect  would 

Cranch,  34 ;    Tmscott   v.   King,  6  Barb,  be  the  same ;  and  the  public  would  not 

346 ;  StoyTesant  v.  Hall,  2  Barb.  Ch.  151.  have  that  information  which  it  was  intended 

^  Lewis  V.  De  Forest,  20  Conn.  427 ;  Cnr-  should  be  given,  and  which,  if  generally 

tifl  V,  Flinn,  46  Ark.  70.  neglected,  would  make  our  records  of  little 

'  Seymour  v.  Darrow,  31  Vt.  122.  value.    Indeed,  if  such  a  general  descrip- 

^  Sonle  o.  Albee,  31  Vt.  142.  tion  is  good,  it  would  seem  as  if  it  were 

*  Shoemake  p.  Smith,  80  Iowa,  655.  enough  to  say, '  This  mortgage  is  intended 

*  Hart  9.  Chalker,  14  Conn.  77.  Chief  to  secure  any  debt  due ; '  for  there  would 
Justice  WUIiamsy  delivering  the  opinion  of  be  little  more  danger,  in  that  case,  of  sub- 
the  court,  said :  "  Whether  this  omission  stituting  fictitious  debts,  than  in  this  where 
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§  344.]                                     THE  DEBT  SEOUBED. 

specific  proyision  of  the  registry  law,  but  the  spirit  of  the  system 
requires  that  the  record  should  disclose,  with  as  much  certainty  as 
the  nature  of  the  case  will  admit  of,  the  real  state  of  the  incumbrance. 

A  mortgage  describing  as  an  absolute  indebtedness  a  note  given 
as  security  for  a  contingent  liability  assumed  by  the  mortgagee,  such 
as  that  of  an  indorser,  is  not  good  against  a  bond  fide  purchaser  of 
the  land  without  notice.^ 

Some  of  the  Connecticut  and  Illinois  cases  require  a  degree  of 
strictness  in  describing  the  indebtedness  not  required  elsewhere.^ 

the  8am  is  omitted ;  for  he  who  would  sab-  it  will  fall  due,  or  the  precise  amotint  of 

Btitate  fictitious  debts,  nnder  that  general  the  debt,  even  when  the  amonnt  is  asoer- 

description,  would  have  very  little  addi-  tained,  is  essential  to  make  the  moitga^ 

tional  restraint  from  the  fact  that  the  date  Talid ;  but  to  hold  the  omission  in  this  case 

and  time  were  giyen.    It  is  said  that  there  immaterial  would  be  in  effect  to  sar  that  a 

is  enough  to  put  a  person  on  inquiry,  and  mortgage  need  only  show  that  the  monga- 

that  is  all  a  court  of  eqnity  requires.    That  gor  is  indebted  to  the  mortgagee,  and  that 

principle,  however,  we  do  not  think  is  appli-  purchasers  and  creditors  must,  upon  that 

cable  to  cases  of  this  class,  where  there  is  a  recital,  ascertain  for  themselves,  as  best  they 

certain  known  debt.    If  it  is  to  be  adopted  can,  the  amount  of  the  indebtedness." 

aa  a  general  rule,  it  would  overturn  all  the  In  Maryland  no  mortgage  is  valid  except 

cases  in  which  this  court  have  held  that  the  as  between  the  parties  thereto,  unless  there 

description  was  too  indefinite.*'    The  cases  be  indorsed  thereon  an  oath  or  aflirmatioii 

cited  by  the  Chief  Justice  in  this  connection  of  the  mortgagee  that   the  consideratioii 

are:  Pettibone  v.  Griswold,  4  Conn.  158,  in  said  mortgage  is  true  and  bond  fide  ss 

162,  10  Am.  Dec  106;  Crane  v,  Deming,  therein  set  forth ;  this  affidavit  may  be  made 

7  Conn.  387, 395 ;  Booth  v.  Bamum,  9  Conn,  at  any  time  before  the  mortgage  is  recorded, 

286, 290, 23  Am.  Dec.  839 ;  BoUes  v,  Chaun-  and  the  affidavit  must  be  recorded  with  the 

cey,  8  Conn.  390;  St.  John  n.  Camp,  17  mortgage.    The  affidavit  may  be  made  by 

Conn.  222,  230.     The  rule  is  the  same  in  one  of  several  mortgagees,  or  by  any  agent 

niinoiB:  Metropolitan  Bank  p.  Godfrey,  23  of  a  mortgagee;  and  the  agent  must,  in 

111.  579,  604;  Battenhausen  v.  Bullock,  II  addition  to  the  affidavit  above  mentioned, 

Bradw.  655,  affirmed  Bullock  t;.  Batten-  make  affidavit  that  he  is  agent  of  the  mort- 

housen,  108  111.  28.  gagee.    The  president  or  other  officer  of  a 

A  similar  decision  was  made  in  a  recent  corporation,  or  the  executor  of  the  mort- 

case  in  Kentucky.  Pearce  v.  Hall,  12  Bush,  gage,  may  make  such  affidavit.    R.  Code  of 

209.    The  condition  was  for  the  payment  Md.  1878,  p.  389,  §§  35,  36.    The  fact  that 

of  a  note  fully  described,  with  the  excep-  the  oath  was  taken  can  only  be  established 

tion  that  the  amount  was  nut  set  out,  nor  by  a  formal  indorsement  upon  the  mort- 

was  there  anything  in  the  conveyance  from  gage ;  it  is  not  the  subject  of  parol  proof, 

which  any  inference  whatever   as  to  the  The  record  of  the  mortgage  without  the 

amount  could  be  drawn.    It  was  held  that  affidavit  is  not  constructive  notice.    KeifF 

a  subsequent  attaching  creditor  had  prece-  v.  Eshleman,  52  Md.  582.    The  affidavit 

dence.   Mr.  Justice  Lindsay  said :  '*  We  are  need  not  be  in  the  words  prescribed   by 

satisfied  that  a  mortgage,  to  be  good  agaiubt  statute,  but  it  is  sufficient  that  it  is  of  eqniv- 

a  purchaser  for  a  valuable  consideration,  or  alent  import  and  effect.  Stanhope  v.  Dodge, 

a  creditor,  must  not  only  be  lodged  for  rec-  52  Md.  483. 

ord  in  the  proper  office,  but  must,  as  far  as  ^  Stearns  v.  Porter,  46  Conn.  313. 

is  reasonably  practicable,  set  out  the  amount  ^  The  earlier  cases  in  Gonnaatiimt  are  not 

of  the  debt  for  the  payment  of  which  the  supported  by  the  later  deciaions  in  that 

parties  intend  it  as  a  security.    We  do  not  State.    Utley  v.  Smith,  24  Conn.  290,  SIS, 

mean  to  intimate  that  an  omisaion  to  state  63  Am.  Dec  163;  Hnrd  v,  Robinson,  11 

the  date  of  the  note,  or  the  time  at  which  Ohio  St.  232,  238.    But  the  requirements 
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It  is  generally  sufficient  if  it  appears  that  a  debt  is  secured,  and 
that  the  amount  of  it  may  be  ascertained  by  reference  to  other 
instruments,  or  by  inquiry  otherwise.  Accordingly  it  is  held,  con- 
trary to  the  decisions  above  noticed,  that  a  reference  in  a  mortgage 
to  a  note  or  bond  secured  by  it,  without  specifying  its  contents,  is 
sufficient  to  put  subsequent  purchasers  upon  inquiry  as  to  the  con- 
tents of  the  note  or  bond,  and  to  charge  them  with  notice  to  the 
same  extent  as  if  the  amount  and  terms  of  the  note  or  bond  had 
been  fully  set  forth.^  It  is  not  even  necessary  that  the  amount  of 
the  note  should  be  specified  in  the  mortgage,  when  it  is  otherwise 
fally  and  accurately  described.^  A  description  of  a  mortgage  note 
which  gives  its  date,  the  names  of  the  maker  and  payee,  the  date 
of  its  maturity,  and  the  rate  and  times  of  payment  of  interest, 
though  the  amount  of  the  note  be  not  stated,  is  a  sufficient  descrip- 
tion to  identify  the  note,  and  the  recording  of  the  mortgage  gives 
notice  to  a  subsequent  purchaser  of  the  existence  of  the  lien  and  of 
the  amount  of  it.* 

346.  The  debt  must  come  fairly  within  the  terms  used.  A 
mortgage  to  secure  all  the  debts  due  from  the  grantor  to  the  grantee, 
and  all  liabilities  of  the  latter  as  surety  for  the  former,  is  valid 
without  a  more  particular  description.^  But  when  it  is  attempted 
to  describe  the  debts  secured,  to  entitle  a  debt  to  the  benefit  of  the 
security  it  must  come  fairly  within  the  terms  used  in  the  mortgage. 
The  debt  described  in  the  mortgage  is  the  debt  secured.^  A  refer- 
ence to  a  lai^er  amount  in  an  unexecuted  agreement  between  the 
parties  cannot  control  the  description  in  the  mortgage.®  A  mort- 
gage which  correctly  described  other  debts,  and  then  mentioned  "  a 
note  or  notes  for  about  $350,"  was  held  not  to  include  six  notes 
amounting  to  over  $1,500.'^     In  like  manner,  a  mortgage  securing 

u  to  stating  the  debt  still  are  that  the  665,  it  was  claimed  that  the  record  of  a 

nature  and    amonst  of  the   indebtedness  mortgage  which  does  not  state  the  amount 

shall  be  stated  with  all  reasonable  certaintj.  of  the  debt  secnred,  though  the  note  giTen 

Sobseqnent  incumbrancers  have  a  right  to  for  it  is  otherwise  iuWj  described,  is  not 

know,  with  all  the  certainty  the  case  admits  notice  of  any  incumbrance,  and  does  not 

of,  the   amount   already  secured  on    the  put  a  subsequent  purchaser  upon  inquiry  as 

property,  and  the  nature  of  the  indebted-  to  the  amount  of  the  incumbrance.    This 

oess  so  secured.    Hill  v.  Banks,  61  Conn,  case  should  not  be  relied  upon  elsewhere  as 

25, 23  AtL  Rep.  712.  an  authority. 
^  Pike  V,  Collins,  33  Me.  38.  *  Vanmeter  v.  Vanmeter,  3  Gratt.  148  ; 

*  Somersworth    Sav.  Bank   v.  Roberts,  Michigan   Ins.  Co.    v.   Brown,    11   Mich. 
33  N.  H.  22 ;  Fetes  v.  O'Laughlin,  62  Iowa,  265. 

532, 17  N.  W.  Rep.  764.  »  Flower  v.  O'Brannon,  43  La.  Ann.  1042, 

*  Fetes  V.  0*Ljlnghlin,  62  Iowa,  532,  17     10  So.  Rep.  376. 

N.  W.  Rep.  764.  •  Turnbull  v.  Thomas,  1  Hughes,  172. 

In  Battenhausen  v,  Bullock,  11  Bradw.        "^  Storms  v.  Storms,  3  Bush,  67. 
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^'  an  account  for  about  $50  "  does  not  include  accounts  exceeding 
$900.^  A  mortgage  to  secure  a  gross  sum,  which  the  mortgagee 
was  at  liberty  to  furnish  in  materials  toward  the  erection  of  a 
house  for  the  mortgagor,  does  not  cover  a  collateral  liability  assumed 
by  the  mortgagee  as  surety  or  guarantor  for  the  mortgagor.^  A 
mortgage  executed  to  secure  a  note  for  five  thousand  dollars  pay- 
able in  six  months  does  not  secure  a  note  for  three  thousand  dollars 
payable  in  thirty  days,  if  the  latter  note  was  given  in  a  new  and 
independent  transaction  upon  the  failure  of  negotiations  for  a  loan 
of  the  first-mentioned  sum.^ 

346.  A  mortgage  to  secure  an  unliquidated  debt,  as,  for  in- 
stance, an  open  book  account,  is  good.^  So  is  a  mortgage  to  secure 
an  agreement  of  indemnity  or  any  other  agreement.^  So  is  a  mort- 
gage by  a  trustee  to  secure  the  payment  of  the  moneys  in  his  hands 
belonging  to  the  trust  estate,  the  amount  of  which  is  then  un- 
ascertained. So  is  a  mortgage  to  secure  the  fidelity  of  an  agent  or 
factor;®  or  a  mortgage  to  secure  any  balance  that  may  remain 
after  application  to  the  debt  of  moneys  that  may  be  collected  upon 
other  securities  held  by  the  creditor.^  A  description  of  a  debt  se- 
cured by  the  mortgage  as  a  certain  sum,  *'  or  thereabout,"  is  suffi- 
cient to  put  a  person  upon  inquiry  as  to  the  amount  of  the  incum- 
brance, and  the  mortgage  is  good  for  a  sum  not  very  materially 
larger  than  that  mentioned.® 

Although  a  mortgage  be  given  for  a  definite  sum,  it  is  competent 
to  prove  by  parol  that  it  was  given  to  secure  an  open  account, 
the  balance  of  which  is  continually  varying  ;  ^  or  to  secure  payment 

1  Storms  V.  Storms,  3  Biuh,  67.  ties,  upon    which    the    mortgagor  was  a 

^  Dojle  V.  White,  26  Me.  341,  45  Am.  simple  indorser,  and  hold  them  aa  secured 

Dec.  110.  bj  that  mortgage.    Moran  v.  Gardemejer, 

A  mortgage  to  secure  the  payment  of  82  Cal.  96,  23  Pac  Rep.  6. 

dues  to  a  building  association  does  not  se-  ^  In  New  Hampshire,  where  a  statute 

cure  the  payment  of  a  sum  in  addition  requires  that  the  debt  shall  be  expressed  in 

thereto,  there  being  no  express  agreement  the  mortgage,  it  cannot  be  made  to  cover 

to  pay  such  additional  sum.    Whipperman  unliquidated  damages.  Bethlehem  v.  Annis, 

V.  Smith,  96  Ind.  275.  40  N.  H.  34,  77  Am.  Dec.  700. 

>  Walker  v.  Carleton,  97  HI.  582.    See  ^  Cook  v.  Bartholomew,  60  Conn.  24,  22 

§  87S,  note,  in  regard  to  this  case.  Atl.  Rep.  444. 

A  mortgage  conditioned  as  security,  in  ®  Stoughton  v.  Pasco,  5   Conn.  442,  13 

addition  to  the  principal  sum  named,  "  for  Am.  Dec.  72. 

all  further  advances  to  the  mortgagor  by  "^  Clarke  v,  Bancroft,  13  Iowa,  320. 

the  mortgagee  that  may  exist,  arise,  or  be  ^  Booth  v.  Bamum,  9  Conn.  286,  23  Am. 

contracted  before  the  satisfaction  hereof,**  Dec.  339. 

does  not  secure  a  subsequent  note,  indorsed  '  Esterly  v.  Purdy,  50  How.  Pr.  350. 

by  the  mortgagor,  and  by  him  transferred  Quoted  with  approval  in  Moses  v,  Hatfield, 

to  the  mortgagee.    The  mortgagee  could  27  S.  C.  324,  3  S.  £.  Rep.  538,  540. 
go  out  and  buy  up  the  notes  of  third  par- 
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to  be  made  in  materials  under  a  prior  agreement  between  the  par- 
ties.^ A  mortgage  to  secure  future  and  contingent  debts  is  good 
against  a  prior  unregistered  mortgage.^ 

If  a  mortgage  be  given  to  secure  an  unliquidated  debt,  or  an 
unadjusted  account,  or  balance  of  account,  the  burden  is  upon  the 
holder  of  it  to  produce  the  accounts  and  prove  what  is  due.^  A 
sum  to  be  ascertained  by  an  award  may  be  secured  by  mortgage. 
But  where  it  was  provided  that  the  referees,  taking  certain  data 
stated  in  the  mortgage  as  their  rule  or  guide,  should  make  their 
award  and  return  it  in  writing  to  the  parties  within  thirty  days 
after  their  appointment,  the  award  having  failed  by  reason  of  the 
misconduct  of  the  arbitrators,  it  was  held  that  the  mortgage  was 
security  for  the  amount  of  an  award  to  be  made  in  this  manner,  and 
that  the  mortgagees  could  not  haye  relief  in  equity  upon  a  bill  for 
a  sale  of  the  mortgs^ed  property.^ 

347.  Whether  a  mortfirage  given  to  secure  an  antecedent 
debt  entitles  the  mortgagee  to  the  position  of  a  purchaser  for 
value  is  a  question  elsewhere  considered,^  upon  which  the  adjudi- 
cations are  not  in  harmony.  A  recital  in  the  mortgage  that  the 
mortgagor  is  indebted  to  the  mortgagee  in  a  certain  sum,  for  which 
'*  he  has  given  his  checks,"  does  not  imply  that  the  mortgage  was 
given  for  an  antecedent  debt.^ 

348.  A  mortgage  given  as  seourity  for  a  part  of  the  indebt- 
edness of  the  mortgagor  to  the  mortgagee,  such  as  one  given  to 
secure  the  sum  of  $3,000  when  the  mortgagor  was  indebted  to  the 
mortgagee  in  the  sum  of  $10,000  and  upwards,  the  balance  of  an 
account  current  between  them,  cannot  be  objected  to  on  the  ground 
that  the  mortgagee  could  not,  under  the  recording  system,  be  al- 
lowed to  take  a  mortgage  to  secure  a  part  of  the  debt,  and  hold  it 
as  a  valid  security  on  the  property  until  the  whole  debt  is  paid. 
The  objection  was  not  to  any  uncertainty  in  the  debt  intended  to 
be  secured,  but  rather  to  the  application  of  subsequent  payments 
made  by  the  debtor,  without  any  specific  direction  at  the  time  as  to 
their  application.  But  it  was  held  that  the  payments  were  prop- 
erly  applicable  to  the  unsecured  part  of  the  debt,  and  that  the  mort- 
gage remained  a  valid  security  for  the  remainder  of  the  debt.^ 

^  Rees  V.  Logsdon,  68  Md.  95,  11  Atl.        ^  See  §§  468-460. 

Bep.  708.  >  Wincheafcer    v.   Baltimore    &   Sasque- 

3  Moon  V.  Ragland,  74  N.  C.  343.  hanna  R.  R.  Co.  4  Md.  231. 

>  De  Mott  V.  Benson,  4  Edw.  297.  ^  Chester    v.    Wheelwright,    15    Conn. 

*  Emery  v.  Owings,  7  Gill,  488,  48  Am.    562. 
Dec  580. 
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§§  849,  350.]  THE  DEBT  SECURED. 

A  mortgage  given  for  a  greater  sum  than  the  amount  dae,  with- 
out fraudulent  intent,  is  valid  to  the  extent  of  the  actual  debt^ 

349.  The  description  of  the  note  secured  need  not  be  made 
with  the  utmost  particularity,  but  only  so  that  it  may  be  reason- 
ably identified.^  The  omission  in  the  mortgage  of  the  words  **  or 
order,'*  in  describing  a  note  payable  to  the  mortgagee  or  order,  is 
not  such  a  variance  as  to  render  the  note  inadmissible  in  evi- 
dence.^ A  mortgage  conditioned  to  pay  a  note  in  a  certain  penal 
sum,  when  in  fact  the  note  was  without  penalty,  is  not  invalid  for 
want  of  reasonable  certainty.  The  whole  sum  of  the  penalty  may 
be  due,  and  no  one  could  be  misled  except  through  his  own  negli- 
gence to  ma^e  inquiry  as  to  the  amount  due.^  A  condition  that 
the  mortgage  shall  be  void  upon  the  payment  of  the  notes  de- 
scribed in  another  mortgage,  referred  to  by  date  and  record  in 
another  county  of  the  State,  sufficiently  indicates  the  amount  se- 
cured, and  is  valid.^  A  mortgage  is  sufficient  which  refers  to  a  note 
which  had  been  made  out  but  not  signed,  and  which,  by  mistake 
or  fraud,  never  was  signed,  though  it  was  agreed  that  it  should  be 
executed.® 

A  mortg^age  conditioned  to  pay  whatever  sum  the  mortcngor 
„igh.  o,.1  mortgagee,  either'i  meke,  or  i.ac.»er  «t  J^ 
or  bills,  bonds,  checks,  over-drafts,  or  securities  of  any  kind  given 
by  him,  according  to  the  conditions  of  any  such  writings  obligatory, 
executed  by  him  to  the  mortgagees  as  collateral  security,  secures 
only  such  debts  as  are  evidenced  by  writing.^ 

The  recitals  in  a  mortgage  are  competent  evidence  against  the 
mortgagor  to  prove  the  consideration  of  the  note  described  in  it^ 
It  will  be  presumed  that  a  *^  note,*'  refeiTed  to  in  a  mortgage  or 
deed  of  trust,  is  not  under  seal.^ 

When  the  validity  of  the  mortgage  is  attacked  by  a  creditor  or 
a  purchaser,  parol  evidence  is  admissible  to  show  the  real  consider- 
ation, and  what  note  was  actually  intended  to  be  described.^^ 

350.  It  is  not  necessary  that  all  the  particulars  of  the  note 
or  other  obligation  secured  by  a  mortgage  should  be  specifled 
in  the  conditions  of  it,  in  order  to  identify  it  as  the  note  intended 

1  Gordon  v.  Preston,  1  Watts,  385, 26  Am.        *  Volmer  v.  Stagerman,  25  Minn.  234. 
Dec.  75;  Kazro  v.  Ware,  38  Minn.  443,  38        ?  Walker  v.  Paine,  31  Barb.  213. 
N.  W.  Rep.  359.  8  Warner  v.  Brooks,  14  Gray,  107. 

3  See  §  71 ;  Winchell  v.  Conej,  54  Conn.        *  Jackson  v.  Sackett,  7  Wend.  94;  Walker 

24;  Webb  t;.  Stone,  24  N.  H.  282.  v.  McConnico,  10  Yerg.  228. 

s  Hongh  V.  Baili^,  32  Conn.  288.  lo  Nazro  v.  Ware,  38  Minn.  443,  38  N.  W. 

*  Frink  v.  Branch,  16  Conn.  260.  Bep.  359. 

*  Kellogg  V.  Frazier,  40  Iowa,  502. 
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to  be  secured.  If  the  paper  offered  in  evidence  agrees  with  the 
description  contained  in  the  mortgage  so  far  as  that  goes,  only  that 
this  description  is  not  complete,  the  possession  and  production  of 
the  instrument  are  primd  facte  evidence  that  it  is  the  same  men- 
tioned  in  the  condition.  If,  however,  the  description  in  the  condi- 
tion varies  from  the  paper  offered  in  evidence  in  certain  particulars, 
then  the  mere  possession  of  it  might  not  furnish  even  primd  facie 
evidence  that  it  is  the  obligation  intended  to  be  secured.^  It  is 
only  necessary  that  the  mortgage  should  state  correctly  sufficient 
facts  to  identify  the  paper  with  reasonable  certainty ;  and  then,  if 
some  particulars  of  the  description  do  not  correspond  precisely  with 
the  instrument  produced,  it  is  not  material.^  When  a  note  agrees 
in  some  respects  with  the  description,  but  varies  in  others,  it  may 
be  proved  by  parol  to  be  the  one  intended  in  the  mortgage.^  If, 
however,  the  note  produced  be  totally  variant  from  that  described 
in  the  mortgage,  such  evidence  is  inadmissible  in  an  action  at  law.^ 

It  is  no  objection  to  the  validity  of  a  mortgage  that  it  does  not 
state  the  names  of  the  holders  of  the  notes  secured,  when  they  are 
otherwise  identified ;  and  such  a  mortgage,  when  duly  recorded,  is 
notice  to  subsequent  purchasers  of  the  property  of  the  existence  of 
the  notes  intended  to  be  secured,  and  they  are  bound  by  the  legal 
effect  of  the  incumbrance.^  A  mortgage  for  the  payment  of  a  debt, 
according  to  the  condition  of  a  bond  recited  in  the  mortgage,  will 
not  be  avoided  in  equity  for  the  reason  that  the  day  of  payment  of 
the  bond  has  already  passed.  At  law,  the  condition  being  impossi- 
ble, the  deed  would  be  regarded  as  absolute  ;  but  in  equity  it  is  a 
security  merely  like  an  ordinary  mortgage.^ 

Where  a  mortgage  was  conditioned  for  the  payment  of  a  sum  of 
money  on  a  day  named,  the  year  being  left  blank,  according  to  the 

1  RobertBon  v.  Stark,  15  N.  H.  109, 112.  was  admitted   in  evidence   as  sufficiently 

3  This  is  illastrated  by  the  case  of  a  identified  by  the  descripticn  in  the  mort- 

mortgage  to  secare  *'a  certain  promissory  gage.    Paine  v.  Benton,  32  Wis.  491.    And 

note  made  and  delivered  on  or  about  the  see  Williams  v.  Hilton,  35  Me.  547,  58  Am. 

eighth  day  of  Angnst,  1867,  .  .  .  payable  Dec.  729;  Partridge  ir.  Swazey,  46  Me.  414 ; 

on  or  aboat  one  year  from  date,  to  the  N.  Johns  v.  Chnrch,  12  Pick.  557, 23  Am.  Dec. 

W.  U.  P.  Company,"  signed  by  three  per-  651 ;  Boody  v.  Daris,  20  N.  H.  140,  51  Am. 

sons,  for  a  sum  named.    In  a  foreclosare  Dec.  210;  McEinster  v.  Babcock,  26  N.  Y. 

soit,  the  note  produced  was  dated  Angnst  378 ;  Hard  v.  Robinson,  1 1  Ohio  St.  232. 

6,  1867,  payable  on  or  before  September  *  Stanford  t;.  Andrews,  12  Heisk.  664; 

1, 1868,  to  the  Northwestern  Union  Packet  Cnshman  v.  Luther,  53  N.  H.  562 ;  MeWin 

Company,  at  the   National  Bank  of  La  v.  Fellows,  33  N.  H.  401 ;  Sweetser  v.  Low- 

Crooe,  and  was  for  the  same  sum  and  ell,  33  Me.  446 ;  Williams  t;.  Hilton,  35  Me. 

signed  by  the  same  persons  named  in  the  547. 

mortgage;  bat  there  was  a  condition  in-  ^  FoUett  v.  Heath,  15  Wis.  601. 

serted  that  it  might  be  paid  by  the  delivery  &  Boyd  v,  Parker,  43  Md.  182. 

of  a  bai^  in  lien  of  money.    The  note  "  Hughes  v.  Edwards,  9  Wheat.  489. 
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tenor  of  a  promissory  note  for  that  sum,  and  the  note  was  never 
made,  and  only  a  small  part  of  the  money  loaned,  for  which  a 
receipt  was  given,  it  was  considered  that  the  bargain  was  incom- 
plete, and  the  mortgage  of  no  effect.  It  was  regarded  as  never 
Ihaving  been  executed  for  the  purpose  of  having  effect  according  to 
its  tenor.^ 

The  mortgage  need  not  set  forth  a  literal  copy  of  the  note  secured 
hy  it.  If  the  amount  of  the  note  is  stated,  it  does  not  matter  that 
•other  important  particulars  are  omitted.^  It  is  sufficient  to  describe 
its  legal  effect.^ 

361.  The  note  and  mortgage  are  construed  together.  When 
there  is  any  uncertainty  as  to  the  amount  secured  by  the  mortage, 
the  notes  refen'ed  to  in  it  are  competent  evidence  to  explain  the 
language  as  against  the  mortgagor,  or  one  who  purchased  the  equity 
of  redemption  with  notice  of  the  notes  intended  to  be  secured ;  as 
when  the  mortgage  described  the  debt  as  ^*  two  promissory  notes, 
bearing  even  date  herewith,  for  the  sum  of  five  hundred  dollars,  one 
payable  in  1852,  and  the  other  in  1858,'*  and  the  notes  were  for  five 
hundred  dollars  eaclu  Such  evidence  is  not  contradictory  to  the 
language  of  the  mortgage,  but  explanatory.^  Where  a  mortgage 
described  a  bond  secured  by  it  as  of  a  certain  sum,  a  bond  for  a 
smaller  sum,  and  dated  one  day  later,  may  be  shown  in  evidence  to 
have  been  substituted  for  the  bond  described,  and,  in  an  action  to 
foreclose,  judgment  may  be  rendered  for  the  amount  of  the  latter 
bond.* 

The  note  and  mortgage  may  supplement  each  other  in  stating  the 
debt  secured ;  ®  as  where  the  mortgage  states  the  rate  of  interest, 
which  is  omitted  from  the  note,^  or  where  the  note  provides  for  in- 
terest at  ten  per  cent,  per  annum,  and  the  mortgage  provides  for  the 
same  rate  of  interest  payable  annually ;  ^  and,  inasmuch  as  the  mort- 
gage provides  for  something  respecting  which  the  note  was  silent, 
the  mortgage  governs  the  contract  in  this  respect.^  But  where  a 
mortgage  provides  for  the  payment  of  a  certain  sum  with  interest, 
and  recites  that  upon  such  payment  the  deed,  as  well  as  a  promissory 

^  Parker  v.  Parker,  17  Mass.  370.  v.  Howard,  28  Fed.  Rep.  741 ;  EreiiMni  v. 

3  King  V,  Kilbride,  58  Conn.  109,  19  Atl.  Bates,  58  Wis.  24,  15  N.  W.  Rep.  837 ;  Me- 

Rep.  519.  Caoghrin  t;.  WiUiamB,  15  S.  C.  505 ;  Hill  p. 

>  AoU  V.  Lee,  61  Mo.  160.  Banks,  61  Conn.  25,  23  Ad.  Rep.  712. 

«  Crafts  V.  Crafts,  13  Gray,  360 ;  Moses  ^  Elliott  v.  Deason,  64  Ga.  63. 

V,  Hatfield,  27  S.  C.  324,  3  S.  £.  Rep.  538.  »  WincheU  o.  Coney,  54  Conn.  24 ;  Ricb- 

^  Baxter  v.  Mclntire,  13  Gray,  168.  ards  v.  Holmes,  18  How.  148 ;  Janris  v.  Fox, 

«  Leedy  v,  Nash,  67  Ind.  311 ;  Stowe  v,  90  Mich.  67,  51  N.  W.  Rep.  272. 

Merrill,  77  Me.  550 ;  Cleavenger  t;.  Beath,  *  Dobbins  v.  Parker,  46  Iowa,  357.   And 

53  Ind.  172;  Wheeler  &  Wilson  Man  of.  Co.  see  Mowry  t;.  Sanborn,  68  N.  T.  153. 
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note  for  the  amount  stated,  with  interest,  shall  be  Toid,  but  the 
note  makes  no  mention  of  interest,  parol  evidence  is  admissible  to 
show  that  the  note  was  the  only  debt  secured  by  the  mortgage.^ 

The  note  and  mortgage  may  supplement  each  other  in  other  ways.^ 
Thus,  if  the  mortgage  provides  that  upon  any  default  in  the  pay- 
ment of  interest  the  whole  mortgage  debt  shall  become  due,  a  note 
representing  the  mortgage  debt^  though  it  does  not  contain  this  pro- 
vision, becomes  due  upon  such  default,  and  a  personal  judgment 
may  be  rendered  against  the  maker  of  the  note  for  the  deficiency 
after  applying  the  amount  obtained  from  a  sale  of  the  mortgf^ed 
property.^  A  like  provision  in  the  mortgage  note  affects  the  mort- 
gage from  which  it  is  omitted.^ 

The  debt  stated  in  the  note  as  one  sum  may  be  changed  by  the 
mortgage  into  several  sums  which  are  charged  upon  particular  lots, 
so  that  the  mortgagor  may  pay  any  one  of  these  sums  within  the 
time  stated,  and  become  entitled  to  a  discharge  of  the  lot  on  which 
such  sum  was  made  a  charge.^ 

362.  Ftool  evidence  is  admissible  to  identify  the  note,  and 
show  that  the  note  produced  is  the  one  referred  to  in  the  mortgage.^ 
Such  evidence  has  been  admitted  to  show  that  a  mortgage  made  to 
Ebenezer  Hall  3d,  conditioned  for  the  payment  of  a  note  of  the 
same  date,  in  fact  secured  a  note  to  Ebenezer  Hall  which  was  dated 
several  months  earlier.^  In  the  sara^  case,  a  further  discrepancy  of 
one  thousand  years  in  the  date  of  the  note  was  considered  so  pal- 
pably a  mere  clerical  mistake  that  no  explanation  of  it  was  required. 
In  general  it  may  be  said  that  a  mortgage  is  not  invalid,  either  be- 
tween the  parties,  or  as  to  third  persons,  on  account  of  uncertainty 
in  the  description  of  the  debt,  when,  upon  the  ordinary  principle  of 
allowing  extrinsic  evidence  to  apply  a  written  contract  to  its  proper 
subject-matter,  the  debt  intended  to  be   secured   can   be   shown.^ 

1  Hampden  Cotton  Mills  v,  Fayson,  130  ^  Barge  v.  Klaoaman,  42  Minn.  281,  44 

Maaa.  8S.  N.  W.  Rep.  69. 

<  Wbeeler  &  Wilson  Mannf.  Co.  v.  How-  «  §§  367,  884 ;  AnU  v.  Lee,  61  Ma  160 ; 

ard,  28  Fed.  Rep.  741 ;  Commercial  Ex-  Dnval  t;.  McLoskej,  1   Ala.  708 ;  Bell  v. 

change  Bank  v.  McLeod,  67  Iowa,  718,  25  Fleming,    12    N.  J.  Eq.   13;  Jackson  v, 

N.   W.  Rep.  894;  Shores  v.  Doherty,  65  Bowen,  7  Cow.  13;  Johns  v.  Church,  12 

Wis.  153,  26  N.  W.  Rep.  577.  Pick.  557,  23  Am.  Dec.  651 ;  Goddard  r. 

*  Gregory  v.  Marka,  8  Bisa.  44.  Opposed  Sawy^,  9  Alien,  78 ;  Stowe  v.  Merrill,  77 

to  this  is  the  decision  in  Hutchinson  v.  Bene-  Me.  550,  1  Atl.  Rep.  684 ;  Jones  v.  Guar- 

dict  (Kans.),  31  Pac.  Rep.  147,  where  it  was  anty  &  Indemnity  Co.  101  U.  S.  622 ;  Hall 

held  that  the  terms  of  the  note  mnst  govern  v.  Tay,  131  Mass.  192 ;  Nazro  t;.  Ware,  36 

in  such  case,  on  the  ground  that  the  mort-  Minn.  43,  38  N.  W.  Rep.  359. 

gage  is  but  an  incident  of  the  debt  eyi-  ^  Hall  t;.  Tufts,  18  Pick.  455. 

denced  by  the  note.    See  §  1179.  ^  Gill  v.  Pinney,  12  Ohio  St.  38;  Tons- 

«  Fleteher  v,  Daugherty,  13  Neb.  224.  ley  v,  Tousley,  5  Ohio  St.  78 ;  Hnrd  v.  Rob- 
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Very  considerable  latitade  has  been  allowed  in  admitting  evidence  to 
show  that  securities  offered  at  the  trial  of  an  action  to  foreclose  a 
mortgage  are  really  substitutes  for  those  described  in  it ;  and  they 
have  been  held  to  be  secured  by  it,  although  not  corresponding  in 
any  particular  with  those  described  in  the  mortgage.^ 

A  mortgage  which  recited  that  it  was  given  to  secure  the  pay- 
ment of  a  note  described,  '^  and  also  in  consideration  of  the  further 
sum  of  $600,"  paid  to  the  mortgagor,  was  held  to  be  security  for 
the  sum  of  $500  in  addition  to  the  note.  Parol  evidence  of  this 
further  indebtedness  of  $500  was  allowed,  as  not  enlarging  the 
terms  of  the  mortgage,  but  simply  showing  the  true  amount.  A 
mortgage  conditioned  to  pay  a  certain  sum,  and  also  to  secure  a 
bond,  the  condition  of  which  covers  all  liabilities  of  the  debtor  to 
the  mortgagee,  is  construed  to  cover  all  indebtedness  under  the 
bond,  the  amount  and  nature  of  which  may  be  shown  by  parol.^ 

352  a.  In  caae  the  mortgaere  is  in  the  form  of  an  absolute 
conveyance  for  a  nominal  consideration,  the  debt  secured  may  be 
shown  by  any  competent  written  or  parol  evidence.  In  the  absence 
of  any  proof  of  intention  to  limit  the  security,  it  might  be  presumed 
that  such  a  deed  is  security  for  all  sums  due  from  the  grantor  to  the 
grantee.  In  South  Carolina  the  rule  has  been  held  to  be,  that  the 
grantor  shall  not  be  permitted  to  redeem  except  upon  paying  what^ 
ever  he  may  owe  to  the  person  holding  the  legal  title,  both  the  debt 
which  the  absolute  conveyance  was  given  to  secure  and  all.  other 
debts,  whether  secured  or  unsecured,  which  the  grantor  may  owe 
at  the  time  he  seeks  to  redeem  such  conveyance  to  the  person  who 
holds  the  title.^    But  if  the  deed  is  given  and  accepted  as  security 

inson,  11  Ohio  St.  232;  Clark  v.  Hjman,  be  permitted  to  show  that  his  mortgage, 

55  Iowa,  14,  26,  7  N.  W.  Rep.  386,  39  Am.  which  was  originally  intended  to  secure  one 

Rep.  160.  debt,  has,  by  a  subsequent  parol  agreement, 

^  Baxter  v.  Mclntire,  13  Gray,  168,  per  been  so  extended  as  to  coTer  another  debt, 

Dewey,  J. ;  Gunn  v.  Jones,  67  Ga.  398.  not  contemplated  by  the  parties  at  the  time 

3  Babcock    v.  Lisk,  57  III.  327  ;    New  the  contract  which  he  is  seeking  to  enforce 

Hampshire  Bank  u.  Wiliard,  10  N.  H.  210.  was  entered  into.    But  where,  as  in  this 

*  Walker  v.  Walker,  17  S.  C.  329,  qual-  case,  one  who  holds  the  legal  title  to  a  tract 
ified  by  O'Neill  v.  Bennett,  33  S.  C.  243,  11  of  land  under  an  absolute  conreyance,  seek- 
8.  £.  Rep.  727,  and  Lake  v.  Shumate,  20  S.  ing  to  enforce  his  legal  rights  thereunder,  is 
C.  23.  "  The  reason  for  the  distinction  is  met  by  a  showing  on  the  part  of  his  grantor 
this :  When  a  mortgagee,  holding  a  formal,  that,  although  he  holds  the  legal  title,  equity 
legal  mortgage,  undertakes  to  enforce  his  will  not  permit  him  to  enforce  it,  because 
rights  thereunder,  he  is  proceeding  to  en-  at  the  time  it  was  executed  such  paper  was 
force  rights  resting  in  contract,  and  hence  he  not  intended  to  operate  as  an  absolute  con- 
is  confined  to  the  terms  of  the  contract,  as  reyance,  but  was  intended  merely  as  a  seco* 
agreed  upon  by  the  parties  at  the  time  the  rity  for  the  payment  of  a  debt,  and  hence 
contract  was  entered  into  in  the  solemn  if  the  paper  were  allowed  the  effect  of  an 
form  of  a  mortgage.    He  cannot,  therefore,  absolute  conveyance  it  would  operate  as  a 
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for  a  particular  debt  or  loan,  the  better  rule  is  that  it  cannot  be  held 
as  security  for  any  other  debt,  and  the  restriction  of  the  security  to 
the  particular  debt  may  be  proved  by  parol.^ 

353.  A  deed  of  trust  or  mortgage  is  valid  without  any  note 
or  bond,  although  it  purports  to  secure  a  note  or  bond,  and  sub- 
stantially describes  it.^  An  alteration  of  the  note  secured  not  fraud- 
ulently made,  though  it  may  destroy  the  written  evidence  of  the 
debt,  does  not  affect  the  mortgage.^  The  mortgage  debt  exists 
independently  of  the  note.  The  inquiry  is,  Does  the  debt  exist? 
If  it  does,  it  is  not  essential  that  there  should  be  any  evidence  of  it 
beyond  what  is  furnished  by  the  recitals  of  the  deed.^  The  validity 
of  a  mortgage  does  not  depend  upon  the  description  of  the  debt  con- 
tained in  the  deed,  nor  upon  the  form  of  the  indebtedness,  whether 
it  be  by  note  or  bond,  or  otherwise ;  it  depends  rather  upon  the 
existence  of  the  debt  it  is  given  to  secure.^  Although  there  be 
no  note  or  bond,  and  no  time  is  specified  for  the  payment  of  the 
mortgage  debt,  the  mortgage,  if  given  to  secure  a  debt  that  actu- 
ally exists,  is  valid,  and  may  be  enforced  immediately.^  A  mort- 
gage to  secure  a  note  thereto  attached  is  binding  though  the  note 
attached  is  not  signed.  The  note  may  be  read  in  evidence  as  a  part 
of  the  mortgage.^  Though  the  note  has  been  given  by  an  executor 
nnder  authority  conferred  by  a  will  to  mortgage  real  estate  to  obtain 
money  for  the  payment  of  the  testator's  debts,  and  only  imports  the 

fraad,  it  is  not  a  question  of  contract,  but  The  case  is  distinguishable  from  Moore  v. 

one  of  pure  equity;  and  the  maxim  that  he  Metropolitan  Nat.  Bank,  55  N.  Y.  41,  cited 

who  seeks   equity  mnst  himself  do  equity  and  relied  upon  by  the  mortgagee, 

applies."    Per  Mclver,  C.  J.,  in  LeTi  v.  *  Smith  v.  People's  Bank,  24  Me.  185  ; 

BlsckwelI,35S.  C.  511.  See  §1084.  Mitchell  v.  Bumham,  44  Me.  286;  Good. 

^  McKee  v,  Jordan  (N.  J.  £q.),  24  Atl.  hue  v.  Berrien,  2  Sandf.  Ch.  630;  Baldwin 

Bep.  398.     In  this  case  the  conveyance,  v,  Raplee,  4  Ben.  433. 

which  was   made  by  a  mother  to  secure  a  '  Cloagh  v.  Seay,  49  Iowa,  111. 

loao  to  her  son  and  constituted  the  son's  *  Eacho  v.  Cosby,  26  Gratt.  112.  And 

apparent  authority,  did  not  bear  on  its  face  see  Flagg  t;.  Mann,  2  Sumn.  486,  534 ; 

authority  to  pledge  it  for  any  particular  Goodhue  v,  Berrien,  2  Saadf.  Cb.  630 ; 

som,  but)  At  the  time  of  its  delivery,  the  Burger  v.  Hughes,  5  Hun,  180. 

mortgagee  had  explicit  notice  that  the  son's  *  Hodgdon  v.  Shannon,  44  N.  H.  572 ; 

aathority  was  limited,  or  intended  to  be  Griffin  v,  Cranston,  1  Bosw.  281 ;  Jackson 

limited,  to  an  authority  to  pledge  for  $600.  r.  Bowen,  7  Cow.  13  ;  Farmers'  Loan  & 

Defendant  chose,  in  the  face  of  this  no-  Trust  Co.  v.  Curtis,  7  N.  Y.  466;  Coutant 

tice,  to  accept  and  rely  upon  the  son's  false  v.  Servoss,  3  Barb.  128.    Quoted  with  ap- 

statement  that  his  mother  had  authorized  proval  in  Moses  v.  Hatfield,  27  S.  C.  324, 

him  to  pledge  it  for  $850.    In  so  doing,  he  3  S.  £.  Rep.  538,  540. 

relied  upon  the  statement  of  the  son,  and  >  Brookings  v.  White,  49  Me.  479 ;  Car- 

DOt  on  the  apparent  authority  of  the  pos-  nail  v.  Duval,  22  Ark.  136 ;  McCaughrin 

session  of  the  deed.    He  was  not  misled  v.  Williams,  15   S.  C.   515,  516,  quoting 

bjr  that  or  any  act  of  the  complainant,  and  text, 

cannot,  therefore,  cast  upon  her  his  loss.  "^  McFadden  v.  State,  82  Ind.  558. 
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exeoator's  personal  liability,  still  the  mortgage,  being  a  pledge  of 
the  property  by  him  as  executor,  and  the  money  having  been 
obtained  and  used  by  him  for  the  estate,  would  be  enforcible.^ 

If  a  mortgage  be  taken  to  secure  the  payment  of  an  account  for 
present  and  future  advances,  a  note  for  a  part  of  such  advances  is 
entitled  to  a  proportionate  part  of  the  mortgage  security.^ 

364.  The  lien  of  a  mortgage  is  not  afTeoted  by  a  olerioal  inac- 
ouraoy  in  the  description  of  the  debt;  as,  for  instance,  in  the 
date  of  the  note  secured,  or  in  time  of  its  payment.^  The  amount 
of  the  bond  secured  by  a  mortgage  having  been  left  blank,  and  thcr 
mortgage  having  been  recorded  without  the  blank  being  filled, 
the  mortgagor  afterwards  executed  a  writing  under  seal,  stating 
that  the  sum,  two  thousand  dollars,  was  omitted,  and  should  have 
been  inserted,  and  this  writing  was  attached  to  the  page  on  which 
the  registry  was  made.  This  was  held  to  be  a  sufficient  record  as 
against  a  subsequent  mortgage.^  Moreover,  if  the  amount  of  the 
mortgage  debt  be  left  blank,  this  may  be  supplied  by  parol  or  other 
extrinsic  evidence.^  A  mistake  in  describing  the  mortgage  note  does 
not  ordinarily  invalidate  the  security.^  Parol  evidence  is  admissible 
to  prove  that  the  note  produced  is  the  note  intended  to  be  described.^ 

A  description  in  a  deed  of  trust  of  the  debt  secured,  as  being  a 
note  signed  by  the  maker  and  indorsed  by  another,  may  be  corrected 
in  equity  so  as  to  cover  a  bond  signed  by  the  principal,  and  also 
signed  by  a  surety  as  such.^  But  ordinarily  it  is  not  necessary  to 
first  correct  the  mortgage  before  introducing  parol  evidence  to  show 
the  real  consideration.^ 

365.  The  renewal  of  the  original  note  of  the  mortgagor  does 
not  affeot  the  security.^^    A  mortgage  to  secure  a  note  described, 

1  Iowa  Loan  &  Trust  Co.  v.  Holderbaam  Eq.  257 ;  Enston  v,  Friday,  2  Rich.  427 ; 

(Iowa),  52  N.  W.  Rep.  549.  Walters  v.  Walters,  73  Ind.  425  ;  Hjman 

»  Adger  v,  Pringlc,  11  S.  C.  527.  r.  Devereux,  63  N.  C.  624 ;  Kidder  ».  Mc- 

<  Touslej  V.  Toaslej,  5  Ohio  St.  78.  Ilhenny,  81  N.  C.  123;  McCaoghrin  v.  Wil- 

*  Lambert  v.  Hall,  7  N.  J.  Eq.  410,  651.  Hams,  15  S.  C.  505,  517 ;  Lover  v.  Bessen- 
«  Burnett  v.  Wright,  135  N.  T.  543,  82  ger,  9  Bax.  393,   395.    In  GalifomiA  the 

N.  E.  Rep.  253.  renewal  of  the  note  or  other  contract  for 

^  Porter  t;.  Smith,  13  Yt.  492.  the  payment  of  the  mortgage  debt  does  not 

'"  Nazro  v.  Ware,  88  Minn.  443,  38  N.  create  a  new  mortgage  after  the  original 

W.  Rep.  359 ;  Bourne  v.  Littlefield,  29  Me.  mortgage  has  been  barred  bj  the  statute  of 

302;  Williams  v.  Hilton,  35  Me.  547,  58  limitations;  for  the  aWl  Code,  §  2922,  pro- 

Am.  Dec  729.  Tides  that  a  mortgage  can  be  created,  re. 

^  Inre  Clarke,  2  Hughes,  405.  newed,  or  extended  only  by  writing,  exe- 

*  Nazro  v.  Ware,  88  Minn.  443,  86  N.  cuted  with  the  formalities  required  in  the 
W.  Rep.  359.  case  of  a  grant  of  real  property.    Wells  v. 

ID  See  §§  924-042 ;  Williams  r.  Starr,%    Harter,  56  Cal.  342.    See  §  1807. 
Wis.  534 ;  Bank  of  S.  C.  v.  Rose,  I  Stxobh. 
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**and  aoy  renewals  thereof,"  secares  such  renewals  and  interest 
added.^  But  a  mortgage  given  to  secure  the  payment  at  maturity 
of  the  notes  of  another  does  not  secure  renewal  notes  substituted 
in  place  of  them.  The  mortgagor  stands  in  the  relation  of  surety 
for  the  debtor,  and  his  obligation  cannot  be  continued  without  his 
consent.^ 

It  is  questioned  whether  a  mortgage  can  be  modified  by.  substi- 
tuting for  a  part  of  the  bond  secured  by  it  a  due  bill  payable  at  a 
di£ferent  time,  and  to  a  different  person ;  it  certainly  cannot  be  so 
changed  and  the  security  transferred  to  the  due  bill,  except  upon  a 
dear  showing  that  such  was  the  agreement  when  the  exchange  was 
made.^  By  a  parol  agreement,  a  mortgage  cannot  be  so  altered  in 
its  operation  as  to  stand  as  security  for  a  new  debt,  different  in 
character  and  amount  from  that  mentioned  in  the  instrument,  pay- 
able at  a  different  time  and  to  another  person,  especially  where  the 
conduct  of  the  parties  at  the  time  of  the  transaction  evidenced  no 
such  understanding.^  An  agreement  that  a  promissory  note  shall 
be  substituted  for  notes  of  a  larger  amount  already  secured  by  a 
mortgage,  and  if  paid  at  maturity  shall  be  considered  a  payment 
and  discharge  pro  tanto  of  those  notes  and  of  the  mortgage,  and 
that  the  mortgage  shall  be  held  as  collateral  security  for  the  new 
note,  and  not  be  discharged  or  cancelled  until  that  is  paid,  does  not 
create  a  lien  upon  the  mortgaged  property  to  secure  its  payment. 
The  note  is  not  given  in  renewal  or  consolidation  of  the  mortgage 
notes,  or  any  of  them.  The  relation  of  the  parties  is  not  changed. 
No  new  right  in  the  mortgaged  property  is  given,  and  no  new  lien  is 
created.^ 

366.  When  several  mortfirages  are  made  of  distinct  parcels 
of  land  to  secure  one  and  the  same  debt,  they  constitute  in  effect 
one  mortgage,  and  their  unity  is  determined  by  the  debt  secured.^ 
Parol  evidence  is  admissible  for  this  purpose,  and,  whether  the  debt 
be  described  in  the  same  way  in  the  different  mortgages  or  not,  it 
may  be  shown  that  they  are  only  additional  security  for  the  same 
debt.^     A  mortgage  given  to  secure  separate  debts  to  several  per- 

^  Barbour  v.  TompkiDS,  81  W.  Ya.  410,  for  $600;  if  paid,  I  will  indorse  it  on  the 

420.  mortgages;  if  not,  the  mortgages  are  to 

'  Ajres  V.  Wattson,  57  Pa.  St.  360.  stand  as  they  are." 

<  Tucker  v.  Alger,  30  Mich.  67.  <^  See  §  185 ;  Franklin  v.  Gorham,  2  Daj, 

*  Morris  v,  Alston,  92  Ala.  502,  9  So.  142,  2  Am.  Dec.  86 ;  Westerly  Sav.  Bank 

Rep.  315.  V.  Stillman  Mannf.  Co.  16  R.  1. 497, 17  AtL 

«  Howe  V.  Wilder,  11  Gray,  267.    This  Rep.  918. 

agreement  was  regarded  the  same  as  if  the  "^  Anderson  v.  Davies,  6  Mnnf.  484. 
mortgagee  had  said,  "Giye  me  yonr  note 

265 


§  357.]  THE  DEBT  SEOUBED. 

sons  is  several  in  its  nature,  as  much  83  if  several  instruments  had 
been  simultaneously  executed.^ 

367.  A  mortgage  for  a  speciflo  sum  cannot  be  enlarged  or 
extended  to  oover  other  debts  or  further  advajiceB,^  as  against 
others  who  have  acquired  rights  in  the  property.  Neither  can  the 
mortgagor  as  against  them  increase  the  charge  upon  the  land  by 
confessing  judgment,  and  thus  compounding  the  interest;'  or  by 
making  the  debt  payable  in  gold  coin  instead  of  currency ;  ^  or 
by  increasing  the  rate  of  interest.^  The  mortgage  being  given  to 
secure  a  certain  debt  is  valid  for  that  purpose  only ;  but  whatever 
may  be  the  form  of  the  debt,  if  it  can  be  traced,  the  security  for  it 
remains  good.^ 

As  against  the  mortgagor,  his  agreement  that  the  mortgage  shall 
stand  as  security  to  the  mortgagee  for  further  advances,  although  it 
be  oral  only,  is  valid,  and,  after  the  advances  have  been  made  upon 
the  faith  of  it,  a  court  of  equity  will  not  allow  the  mortgagor  to 
redeem  without  performing  it.^  It  will  apply  to  him  the  maxim, 
that  he  who  seeks  equity  must  do  equity.  It  will  also  apply  the 
same  rule  to  any  one  claiming  under  him  with  notice.  Therefore, 
where  the  assignees  in  insolvency  of  the  mortgagor  have  conveyed 
the  equity  of  redemption  to  his  wife,  without  consideration  and 
with  notice  of  such  agreement,  a  court  of  equity  will  decline  to  aid 
her  to  redeem  the  mortgage  in  violation  of  ,this  contract.^  So,  in 
answer  to  a  bill  in  equity  by  an  assignee  in  bankruptcy  to  redeem  a 
mortgage,  it  is  competent  for  the  holder  of  the  mortgage  to  show 
that  the  bankrupt  had,  for  a  valuable  consideration,  orally  agreed 
that  a  mortgage  made  by  him  to  another  person,  and  paid  in  large 
part,  should  not  be  discharged,  but  should  be  assigned  to  the  cred- 
itor as  security  for  further  loans  and  debts.     Such  oral  agreement 

1  Gardner    v,  Diederichs,    41    HI.   156;  6  Bnrchard  v.  Frazer,  23  Mich.  224. 

Thajer  v.  Campbell,  9  Mo.  280;  Bamett  v,  *  §§  9d4^M2;  Patterson  o.  Johnston,  7 

Pratt,  22  Pick.  556 ;  Eccleston  v.  Clipsham,  Ohio,  225 ;  Van  Wa^er  v.  Van  Wagner, 

1  Saund.  158.  7  N.  J.  Eq.  27.    And  see  Jagger  Iron  Co. 

^  §  947 ;  Stoddard  v.  Hart,  23  N.  T.  556 ;  v.  Walker,  76  N.  T.  521 ;  Chapman  v.  Jen- 

Townsend  v.  Empire  Stone  Dressing  Co.  kins,  31  Barb.  164;  Wilkerson  v.  Tfllman, 

6  Daer,  208,  and  cases  cited ;  Large  v.  Van  66  Ala.  582 ;  McCanghrin  v.  Williams,  15 

Doren,  14  N.  J.  Eq.  208.    See  Beekman  F.  S.  C.  505,  517. 

Ins.  Co.  V.  First  M.  E.  Church,  29  Barb.  658,  7  Walker  v.  Walker,  17  S.  C.  329,  337. 

18  How.  Pr.  431 ;  Tunno  v.  Robert,  16  Fla.  This  case  is  referred  to  and  diatingoished 

738;  Lewter  v.  Price,  25  Fla.  574,  6  So.  in  O'Neill  v.  Bennett,  S3  S.  C.  243, 11  S. 

Bep.  439 ;  Perrin  v.  Kellogg,  38  Mich.  720.  E.  Bep.  727.    See  §  947. 

*  McGready  v.  McGready,  17  Mo.  597.  ^  Stone  v.  Lane,  10  Allen,  74.    And  see 

*  Bellocv.  Davis,  38  Cal.  242;  Tajlor  v.  Josljn  v.  Wjman,  5  Alien,  62;  Crafts  r. 
Atlantic  &  Great  Western  By.  Co.  55  How.  Crafts,  13  Gray,  360. 

Pr.  275.    See,  howeyer,  Poett  v.  Steams, 
31  Cal.  78. 
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could  not  be  set  up  against  a  subsequent  mortgagee,  or  against  an 
attaching  creditor ;  nor  could  it  be  set  up  against  the  mortgagor  or 
his  assignee  in  a  suit  at  law,  but  it  may  be  in  equity.^ 

In  Pennsylvania  the  courts  do  not  tolerate  an  oral  mortgage  or 
secret  lien  ;  and  therefore  a  mortgage  given  by  tenants  in  common 
to  secure  a  partnership  debt  cannot,  after  payment,  be  kept  alive  as 
security  for  an  individual  debt  of  one  of  them.^ 

358.  Taxes  and  asseBsments.^ — There  is  an  apparent  excep- 
tion to  the  rule  that  the  mortgage  debt  cannot,  as  against  third 
persons,  be  increased  after  the  execution  of  the  mortgage ;  and  that 
is,  that  money  paid  by  the  mortgagee,  to  redeem  the  premises  from 
a  tax  sale,  or  from  any  charge  which  is  a  paramount  lien  upon  the 
property,  becomes  a  part  of  the  mortgage  debt,  and  may  be  en- 
forced by  foreclosure.^  The  mortgage  is  usually  so  drawn  that  in 
terms  it  includes  under  the  security  any  payments  that  may  be 
made  by  the  mortgagee  in  consequence  of  any  default  of  the  mort- 
gagor. But  without  any  such  provision,  the  payment  by  the  mort- 
gagee of  charges  which  are  a  prior  lien,  and  the  removal  of  which 
is  essential  to  his  own  protection  and  safety,  gives  him  in  equity  not 
only  a  right  to  retain  the  amount  paid  out  of  the  proceeds  of  the 
land  when  sold  upon  foreclosure,  as  against  the  mortgagor,^  but 
also  preference  by  way  of  subrogation  over  even  prior  incumbrancers 
who  have  been  protected  by  such  payment.^ 

Even  after  a  foreclosure  sale  the  mortgagee  may  pay  outstanding 
taxes  upon  the  property,  or  may  redeem  it  from  tax  sales  in  order  to 
give  a  clear  title  to  the  purchaser,  and  his  right  to  take  such  pay- 
ments out  of  the  proceeds  of  the  sale  is  the  same  that  it  would  have 
been  had  he  made  the  payments  before  the  saleJ 

If,  however,  the  mortgage  contains  no  covenant  for  the  payment 
of  taxes,  and  the  mortgagor  conveys  the  equity  of  redemption,  the 

1  Upton  9.  Nat.  Bank,  120  Mass.  1S3.  inson  v.  Snlter,  85  6a.  875,  11  S.  £.  Hep. 

3  Tbomas'B  Appeal,  30  Pa.  St.  378,  re-  867. 

Ternng  3  Phila.  62,  nnder  name  Pechin  v.  *  Silver  Lake  Bank  v.  North,  4  Johns. 

Blown,  dissenting  opinion,  p.  99;  and  to  Ch.  370;  Rapelye  v.  Prince,  4  Hill,  119,  40 

same  effect  see  O'Neill  t;.  Capelle,  62  Mo.  Am.  Dec  267 ;  Dale  v,  M'Evers,  2  Cow. 

202.  118. 

*  See  §§  77, 1134.  Contra,  Savage  v.  Scott,  45  Iowa,  130. 

*  Wrigh(  V.  Langlej,  36  HI.  381 ;  Parsons  Bnt  a  later  case  in  Iowa  leares  the  question 
v.  Gas  Light    Co.  108  Ili.  380;  HaU  v.  in  douht  in  that  State.    Barthell  v.  Syver- 
Goold,  79  III.  16;  Mix  v.  Hotchkiss,  14  son,  54  Iowa,  160,  6  N.  W.  Rep.  178. 
Conn.  32;  Hill  v.  Eldred,  49  Cal.  398;  «  §1060;  Cook  v.  Kraft,  3  Lans.  512. 
Bnrr  v,  Veeder,  3  Weod.  412;  Fanre  v.  Contra,  Manning  v,  Tuthill,  30  N.  J.  Eq. 
Winans,  Hopk.  283,   14  Am.  Dec.  545;  29,  7  Reporter,  212. 

Kortrigbt  9.  Cadj,23  Barb.  490,  5  Abb.  Pr.  ?  Gormlej  v.  Bunjan,  138  U.  S.  623, 11 
358 ;  Robinson  v.  Bjan,  25  N.  Y.  320 ;  Rob-    Sop.  Ct.  Rep.  453. 
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grantee  assuming  the  mortgage,  and  afterwards  the  property  be- 
comes incambered  by  taxes  which  the  mortgagee  is  forced  to  paj, 
upon  a  foreclosure  of  the  mortgage,  in  determining  the  deficiency 
for  which  the  mortgagor  is  liable,  the  amount  paid  by  the  mort- 
gagee for  taxes  cannot  be  deducted  from  the  proceeds  of  the  sale, 
because  the  mortgagor  is  not  bound  to  pay  the  taxes  after  his  cod- 
veyance.^  Taxes  and  assessments  upon  mortgaged  lands,  whether 
ordinary  taxes,  or  assessments  for  sewers  or  the  like,  and  water 
rates,  are  preferred  debts  under  the  bankrupt  and  insoWent  laws. 
If,  therefore,  such  taxes  and  assessments  be  laid  upon  mortgaged  land 
before  the  bankruptcy  of  the  owner,  they  should  be  paid  by  the 
assignee  in  full  out  of  the  estate  in  his  hands  in  exoneration  of  the 
mortgage.^  If  the  mortgaged  premises  be  foreclosed  and  purchased 
by  the  mortgagee,  he  is  still  entitled,  upon  application  to  the  bank- 
ruptcy  court,  to  have  an  order  directing  the  assignee  to  pay  the 
taxes  in  full  out  of  the  bankrupt's  estate.  Although  the  law  makes 
the  taxes  a  lien  upon  the  premises  in  respect  of  which  they  are 
levied  and  made,  yet  they  are  personal  debts  of  the  owner  of  the 
premises,  and  can  be  collected  from  his  personal  property.  If  the 
taxes  be  not  paid,  and  the  land  be  sold  to  pay  them,  the  sale  would 
be  a  sale  to  satisfy  a  liability  of  the  bankrupt.  No  formal  proof 
of  the  debt  is  necessary  before  granting  such  application. 

If  the  remedy  upon  the  mortgage  is  barred  by  the  statute  of  lim- 
itations, a  claim  of  the  mortgagee  for  taxes  paid  on  the  mortgaged 
land  cannot  be  enforced  against  it.  The  claim  for  taxes,  which 
is  merely  incidental  to  the  mortgage,  falls  with  the  mortgage.^ 

A  water  tax  which  becomes  due  upon  the  mortgaged  premises 
after  an  adjudication  of  bankruptcy  should  be  paid  by  the  assignee 
as  a  part  of  the  proper  expenses  of  his  administration.^ 

350.  SoliQitor's  fee.  —  In  addition  to  the  mortgage  debt,  the 
mortgage  may  be  made  to  secure  the  payment  of  a  reasonable 
fee  of  a  solicitor,  in  case  of  a  foreclosure  of  the  mortgage.^  The 
amount  of  such  fee  may  be  specified  in  the  mortgage  or  left  to  the 
discretion  of  the  court.^  The  stipulation  may  be  enforced  as  well 
against  subsequent  purchasers  and  incumbrancers  as  against  the 

1  Marshall  v.  Davies,  16  Hun,  606.  Hewitt  v.  Dean,  91  Cal.  5,  27  Pac.  Repw  423. 

^  In  re  Moller,  8  Benedict,  526.  See,  however,  Sage  v.  R)ggi»  12  Mich.  313. 

s  Hill  V.  Townlj,  45  Minn.  167, 47  K.  W.  ^  By  some  courts  it  is  held  to  be  in  the 

Rep.  653;  Spencer  v.  Levering,  8  Minn.  461.  discretion  of  the  court  to  make  a  reason- 

*  In  re  Moller,  8  Benedict,  526.  able  and  just  allowance,  without  regard 

^  §§  635, 1606 ;  Bronson  v.  La  Crosse  R.  to  the  amount  specified  in  the  mortgage. 

R.  Co.  2  Waa  283 ;  Rice  v.  Cnbb,  12  Wis.  Moran  v.  Gardemeyer,  82  CaL  96,  23  Pac 

179;  Hitchcock  v.  Merrick,  15  Wis.  522;  Rep.  6. 
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mortgagor  himself.^  Such  fee  is  presumed  to  be  in  addition  to  the 
taxable  costs  allowed  by  law.^  Such  a  stipulation,  if  not  unreason- 
able in  amount,  has  been  regarded  as  imposing  a  penalty,  rather 
than  as  giving  compensation  to  the  mortgagee  for  expenses  incurred 
in  consequence  of  the  mortgagor's  default.^  Equity  will  not  relieve 
against  such  a  contract  fairly  entered  into,  unless,  under  the  color 
of  a  provision  for  the  costs  and  expenses  of  enforcing  the  mortgage 
lien,  an  unreasonable  and  oppressive  exaction  be  made  of  the  debtor, 
80  that  the  stipulation  amounts  in  fact  to  a  penalty  which  he  in- 
cars  by  his  default.  In  such  case  equity  will  interpose  her  shield  to 
protect  the  debtor.^  If,  however,  the  provision  be  a  reasonable 
compensation  to  the  mortgagee  for  expenses  that  may  be  incurred 
by  the  default  of  the  mortgagor,  it  is  a  proper  addition  to  the  mort- 
gage debt,  and  it  is  not  collected  as  costs,  but  is  a  part  of  the 
jadgment  to  which  the  mortgf^ee  is  entitled.^  The  lien  of  the 
mortgage  covers  such  a  provision  as  much  as  the  debt  itself ;  and 
it  also  attaches  to  the  costs  of  suit,  and  to  expenses  necessarily 
incurred  in  enforcing  the  mortgage,  although  not  specially  provided 
for.fi 

360.  The  mortgagee  cannot  tack  to  his  mortgage  any  debt 
not  secnred  thereby,  and  require  its  payment  by  the  mortgagor  as 
a  condition  to  his  right  to  redeem.*^  A  mortgage  executed  to  secure 
the  payment  of  notes  of  a  definite  amount  cannot,  after  the  pay- 
ment of  the  notes,  be  made  available  to  secure  further  advances, 
unless  it  is  so  provided  in  the  mortgage,  or  by  a  legal  contract  be- 
tween the  parties.®  A  verbal  agreement  is  insufficient  for  that 
purpose.^  But  when  such  was  the  purpose  of  the  mortgage  in 
the  beginning,  there  is  no  objection  that  it  secures  an  existing 
demand  and  also  future  advances.^^ 

A  penalty  of  twenty  per  cent,  imposed  by  statute  for  omitting 

1  Pierce  v.  Kneeland,  16  Wis.  672,  84  ^  Daly  r.  MaiUand,  88  Fa.  St.  384.    See, 

Am.  Dec  726.  however,  Alexandrie  v,  Saloj,  14  La.  Ann. 

'  Hitchcock  V.  Merrick,  15  Wis.  522.  327. 

*  Daly  9.  Maitland,  88  Pa.  St.  384,  IS  «  Hard  v,  Coleman,  42  Me.  182. 

West.  Jar.  204,  32  Am.  Rep.  457,  overraU  ?  |  xOSl ;  Bacon  u.  Cottiell,  13  Minn, 

ing  Robinson  v.  Loomis,  51  Pa.   St.  78,  194;  Barthell  v.  Syverson,  54  Iowa,  160,6 

vhich  declared  the  stipulation  not  to  be  a  N.  W.  Rep.  178 ;  Schiffer  v,  Feagin,  51  Ala. 

penalty.    See,  also,  Renshaw  v,  Richards,  335;  Edwards  v,  Dwight,  68  Ala.  389. 

30  La.  Ann.  398.    The  stipulation  in  these  ^  Johnson  v.  Anderson,  30  Ark.  745. 

latter  cases  was  five  per  cent.    But  in  Daly  *  Lindsay  v.  Garvin,  31  S.  C.  259, 9  S.  £. 

V,  Maitland,  S8  Pa.   St    384,  where  the  Rep.  862 ;  0*Neill  9.  Bennett,  33  S.  C.  243, 

mortghge  was  for  $14,000,  the  court  declared  11  S.  £.  Rep.  727 ;  Levi  v.  Blackwell,  35  S. 

five  per  cent,  to  be  unreasonable,  and  sag-  0.  511,  15  S.  E.  Rep.  243. 

gested  that  two  per  cent,  would  be  ample.  ^^  §  1078;  North  r.  Crowell,  11  N.  H. 

*  Daly  p.  Maitland,  88  Pa.  St.  384.  251. 
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prompt  payment  of  school  money  loaned  upon  mortgage  is  not  a 
lien  under  the  mortgage,  but  is  imposed  upon  the  borrower  only.^ 
Under  a  mortgage  to  a  building  association,  expressly  securing  only 
monthly  payments,  the  payment  of  fines  and  other  dues  to  the 
association  is  not  secured.^ 

361.  Increasing  the  rate  of  interest.  —  The  parties  to  a  mort- 
gage cannot,  as  against  subsequent  purchasers  or  incumbrancers, 
stipulate  by  an  unrecorded  f^reement  for  a  higher  rate  of  interest 
than  that  provided  in  the  mortgage  as  recorded,  nor  can  they  by 
such  means  incorporate  into  the  mortgage  any  additional  indebted- 
ness. The  interest  cannot  be  changed  from  currency  to  gold,  which 
is  then  at  a  premium.^  A  subsequent  mortgagee  or  purchaser  has 
the  right  to  redeem  by  paying  the  amount  due  according  to  its 
terms.^  But  the  owner  of  the  equity  of  redemption  may  bind  him- 
self and  charge  the  land  for  the  payment  of  an  increased  rate  of 
interest  by  an  agreement  in  writing.^  There  must  be,  howeyer,  a 
consideration  to  support  his  agreement.  Future  indulgence  of  the 
debtor  for  an  indefinite  period,  his  debt  being  already  due,  is  con- 
sideration enough.^ 

362.  Redelivery  for  a  new  oblifiration.  —  A  mortgage  which 
has  been  satisfied  and  delivered  up  to  the  mortgagor,  without  being 
cancelled,  may  be  again  delivered  by  him  as  a  valid  security  for  an- 
other debt,  by  agreement  of  the  parties,  if  there  are  no  intervening 
rights.  The  delivery  of  the  security  gave  it  eflScacy  in  the  b^in- 
ning ;  and  if,  after  having  used  it  for  one  purpose,  he  redelivers  it 
for  another  purpose,  the  redelivery  gives  it  vitality  again,  except  as 
against  intervening  interests.^ 

363.  A  mortfirage  already  recorded  may  be  made  to  secure 
a  further  sum,  by  an  indorsement  upon  the  moi*tgage  executed 
and  acknowledged  with  the  usual  formalities  of  a  deed,  and  re- 
corded with  a  proper  reference  to  the  record  of  the  mortgage. 
This  has  been  done  where  the  mortgage  was  given  to  secure  an 
acceptor  of  drafts,  and  by  such  an  indorsement  it  was  made  to 
apply  in  all  of  its  provisions  and  terms  as  security  for  other  drafts* 
The  record  of  the  indorsement  made  a  valid  extension  of  the  con- 
dition of  the  mortgage  as  first  made  and  recorded  to  the  further 
liability  incurred  by  the  mortgagee.^ 

^  Bradley  v.  Snyder,  14  111.  262,  58  Am.        ^  Gardner  v.  Emerson,  40  HL  296. 
Dec.  564.  ^  Smith  v.  Graham,  84  Mich.  302. 

3  Hamilton  Bailding  Asa^n  v.  Reynolds,        «  Taylor  t;.  Thomas,  61  Ga.  472.     * 
5  Daer,  671.  ^  See  §§  38S,  947,  048,  where  the  aabject 

B  Taylor  v.  Atlantic  &  Great  Weatem  Ry.  is  more  fully  considered ;  Underhill  v.  At- 

Co.  55  How.  Fr.  275.  water,  22  N.  J.  Eq.  16,  per  Zahriakie,  Ch. 

270  ^  Chotean  r.  Thompson,  2  Ohio  St.  114. 


FUTUBE  ADVANCES.  [§  364. 

II.  Future  Advances. 

364.  In  ffeneral.  —  There  has  been  much  diversity  of  opinion 
among  courts  and  law-writers  on  the  question  of  the  validity  of 
mortgages  to  secure  future  advances,  and  as  to  the  rights  of  mort- 
gagees under  such  mortgages  against  subsequent  purchasers  and 
incumbrancers.  Formerly  such  mortgages  were  regarded  with  jeal- 
ousy, but  their  validity  is  now  fully  recognized  and  established.^ 
Although  the  record  must  show  the  existence  of  the  mortgage  in 
order  to  avail  anything  as  a  notice,  yet  it  is  generally  conceded  that 
it  need  not  show  the  exact  amount  of  the  incumbrance.  But  while 
according  to  some  authorities  the  limit  of  these  advances  should  be 
named,  so  that  an  inquirer  may  know  that  the  incumbrance  cannot 
exceed  a  certain  amount,^  according  to  others  there  is  no  necessity 
for  limiting  the  amount  of  the  intended  advances  in  any  way,  if 
the  mortgage  shows  that  future  advances  are  covered  by  it.^  But 
even  where  a  limitation  is  necessary  in  order  to  constitute  a  continu- 
ing security  which  will  not  be  afEected  by  subsequent  conveyances, 
a  reporded  mortgage  for  an  unlimited  sum  is  notice  to  a  subsequent 
incumbrancer  as  to  all  sums  advanced  upon  the  mortgage  before 
the  subsequent  lien  attached.^  Moreover,  the  record  of  the  subse- 
quent mortgage  is  no  notice  to  such  prior  mortgagee  that  any  sub- 
sequent lien  has  attached.^  The  subsequent  mortgagee  can  limit 
the  credit  that  may  be  safely  given  under  the  mortgage  for  future 
advances  only  by  giving  the  holder  of  it  express  notice  of  his  lien, 
and  a  notice  also  that  he  must  make  no  further  advances  on  the 
credit  of  that  mortgage.^'  The  mortgage  will  then  stand  as  security 
for  the  real  equitable  claims  of  the  mortgagee,  whether  they  ex- 
isted at  the  date  of  the  mortgage  or  arose  afterwards,  but  prior  to 
the  receipt  of  such  notice.^  If  such  mortgagee  is  not  under  any 
obligation  to  make  advances,  and  after  notice  of  a  subsequent  mort- 
gage does  make  further  advances,  to  the  extent  of  such  advances 

1  Ackerman  v,  Hnnsicker,  85  N.  Y.  43,  ^  See  Robinson  v,  WiUiamB,  22  N.  T. 
39  Am.  Rep.  641,  per  Andrews,  J.  380 ;  and  §  878. 

2  Bell  V.  Fleming,  12  N.  J.  £q.  13,490;  ^  McDaniels  v.  Colvin,  16  Vt.  300,  42 
Beekman  v.  Frost,  18  Johns.  544,  9  Am.  Am.  Dec.  512;  Ward  v.  Cooke,  17  N.  J. 
Dec  246.  Eq.  93.    See  §  871. 

*  Witczinski  v.  Everman,  51  Miss.  841 ;        ?  Ripley  t;.  Harris,  3  Biss.   199 ;  Nelson 

LoTelace  v.  Webb,  62  Ala.  271 ;  Ackerman  i;.  Boyoe,  7  J.  J.  Marsh.  401,  28  Am.  Dec. 

p.  HanBicl(er,85N.  Y.  43,39  Am.Rep.641;  411;    Speer    v.  Whitfield,    10    N.J.  Eq. 

Tapia  v.  Demartini,  77  CaL  383,  19  Pac  107;   FaxDnm  v.  Bamett,   21    N.  J.  Eq. 

Rep.  641.  87 ;  Buchanan  v.  International  Bank,  78 

«  Freiberg  v.  Magale,  70  Tex.  116,  7  S.  111.  500. 
W.  Rep.  6S4. 
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the  subsequent  mortgagee  has  the  right  of  precedence.^  But  if 
such  mortgagee  is  under  obligation  to  make  the  advances,  he  is 
entitled  to  the  security,  whatever  may  be  the  incambrances  sabee- 
quently  made  upon  the  property,  and  whether  he  has  notice  of  them 
or  not.* 

366.  Mortgrafires  to  seoure  future  adTanoes  have  always  been 
sanctioned  by  the  common  law.  An  early  case  is  thus  stated  in 
Viner's  Abridgment :  A.  mortgages  to  B.  for  a  term  of  years  to 
secure  a  certain  sum  of  money  already  lent  to  the  mortgagor,  as 
also  such  other  sums  as  should  thereafter  be  lent  or  advanced  to 
him.  Afterwards  A.  makes  a  second  mortgage  to  C.  for  a  certain 
sum,  with  notice  of  the  first  mortgage,  and  then  the  first  mortgagee, 
having  notice  of  the  second  mortgage,  lends  a  further  sum.  The 
question  was,  upon  what  terms  the  second  mortgagee  should  be 
allowed  to  redeem  the  first;  and  Cowper,  the  Lord  Chancellor, 
held  that  he  should  not  redeem  without  paying  all  that  was  due,  as 
well  the  money  lent  after  as  that  lent  before  the  second  mortgage 
was  made  ;  ^^  for  it  was  the  folly  of  the  second  mortgagee,  with  no- 
tice, to  take  such  a  security."  ^  This  case,  however,  was  critically 
examined  by  Lord  Chancellor  Campbell,  before  the  House  of  Lords, 
in  the  case  of  JSopkinson  v.  Rolt^^  and  he  declared  the  representa- 
tion made  by  the  reporters,  that  the  first  mortgagee  had  notice  of 
the  second  mortgage,  to  be  without  foundation.  The  doctrine  sap- 
posed  to  have  been  laid  down  in  Gordon  v.  Oraham  is  declared 
unsound,  and  is  overruled ;  and  the  doctrine  in  England  is  there- 
fore settled,  that  a  first  mortgagee  cannot  claim  the  benefit  of  the 
security  for  optional  advances  made  by  him  after  notice  of  a  second 
mortgage  upon  the  property.^  This  question  is  examined  else- 
where;^ and  these  two  cases  are  referred  in  this  connection  as  the 
leading  cases  in  England  upon  the  subject,  and  as  showing  that 
future  advances  may  be  secured  if  the  mortgage  be  properly  made 
for  that  purpose.^ 

1  Frye  v.  Bank  of  HI.  1 1  lU.  367 ;  Spader  *  The  opinion  of  the  conrt  was  delirered 
V.  Lawler,  17  Ohio,  371,  49  Am.  Dec.  461.  to  this  effect  bj  Lords  Campbell  and  Chelms- 
Thia  deciaion  was  based  somewhat  upon  the  ford;  but  Lord  Cranwoith  gave  a  dissent- 
effect  of  the  statute  of  that  State  relating  to  ing  opinion,  to  the  effect  that  the  law  was 
mortgages.  Ladue  r.  Detroit  &  Milwaukee  recently  laid  down  bj  Lord  Cowper,  as  re- 
B.  B.  Co.  13  Mich.  380,  87  Am.  Dec  759.  ported. 

«  See  §  878.  •  See  §§  868^74. 

*  Gordon  v.  Graham,  7  Vin.  Abr.  52,  pi.  ^  See,  also.  Burgess  d.  Eve,  L.  R.  13  Eq. 

3,  2  Eq.  Cas.  Abr.  598.  450 ;  Daun  v.  London  Brewery  Companj, 

«  9  H.  L.  Cas.  514,  7  Jnr.  N.  S.  1209.  L.  R.  8  Eq.  155 ;  Mensies  v.  Lightfoot.  L. 

The  English  cases  are  carefully  reviewed  B.  11  Eq.  459. 
in  Bolt  t;.  Hopkinson,  25  Bear.  461. 
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In  this  country,  mortgages  made  in  good  faith  for  the  purpose  of 
secaring  future  debts  have  generally  been  sustained,  both  in  the 
early  and  in  the  recent  cases.^  It  does  not  matter  that  the  future 
advances  are  to  be  made  to  a  tliird  person,  or  for  his  benefit  at  the 
request  of  the  mortgagor.^  Neither  is  the  validity  of  a  mortgage 
to  secure  future  advances  affected  by  the  fact  that  the  advances  are 
to  be  made  in  materials  for  building  instead  of  money .^  A  mort- 
gage is  not  fraudulent  because  it  is  given  for  a  larger  amount  than 
the  actual  loan  made  at  the  time,  with  a  view  to  its  covering  future 
loans  up  to  the  amount  of  the  mortgage.^ 

366.  Statutory  requirements.  —  In  Maryland  it  is  provided  by 
statute  that  no  mortgage,  or  deed  in  the  nature  of  a  mortgage,  shall 
be  a  lien  or  charge  on  any  estate  or  property  for  any  other  or  dif- 
ferent principal  sum  or  sums  of  money  than  appear  on  the  face  of 
the  mortgage,  and  are  specified  and  recited  in  it,  and  particularly 
mentioned  and  expressed  to  be  secured  thereby  at  the  time  of  exe- 
cuting it ;  and  further,  that  no  mortgage,  or  deed  in  the  nature  of 
a  mortgage,  shall  be  a  lien  or  charge  for  any  sum  or  sums  of  money 
to  be  loaned  or  advanced  after  the  same  is  executed,  except  from 
the  time  said  loan  or  advance  is  actually  made ;  and  that  no  mort- 
gage to  secure  such  future  loans  or  advances  shall  be  valid  unless 
the  amount  or  amounts  of  the  same,  and  the  times  when  they  are 
to  be  made,  shall  be  specifically  stated  in  said  mortgages.^     This 

1  Jones  on  Chattel  Mortgages,  §§  94-98 ;  iota :   Madigan  v.  Mead,  31  Minn.  94,  98, 

United  States  v.  Hooe,  3  Cranch,  73 ;  Shir-  16  N.  W.  Rep.  539.    Hew  York :  Tniscott  i;. 

ras  V.   Caig,  7  Cranch,  34 ;  Lawrence  v.  King,  6  N.  Y.  147 ;  James  t;.  Morej,  2  Cow. 

Tucker,  23  How.  14 ;   National  Bank  v.  246,  292,  14  Am.  Dec.  475  ;  Brinckerhoff  o. 

Whitney,  103  U.  8.  99  ;  Jones  o.  Guaranty  Lansing,  4  Johns.  Ch.  65,  73,  8  Am.  Dec. 

ft  Indemnity  Co.  101  U.  S.  622, 2  Fed.  Rep.  538;  Fassett  t;.  Smith,  23  N.  Y.  252;  Ack- 

747 ;  Schuelenbnrg  v.  Martin,  1  McCrary,  erman  v,  Hunsicker,  85  N.  Y.  43,  89  Am. 

348;  Schulze  t7. Bolting, 8  Biss.  174  ;  Leeds  Rep.  641.  Pennsylvania:  Garber  v.  Henry, 

p.  Cameron,  3  Sum.  488.   Kentneky:  Louis-  6  Watts,  57.    South  CaroUna:  Seaman  v. 

▼ille  Banking  Co.  v.  Leonard,  90  Ky.  106,  Fleming,  7  Rich.  £q.  283.    Texas:  Klein 

l3S.W.Rep.521.  Lonisiana:  New  Orleans  v.  Glass,  53  Tex.  37.    West  Virginia :  Mc- 

Bank  p.Le  Breton,  120  U.  S.  765,  7  Snp.Ct.  Carty  v.  Chalfant,  14  W.  Va.  531. 

Rep.  772.    The  Civil  Code,  art  3292,  pro-  >  Maffitt  v.  Rynd,  69  Pa.  St.  380,  and 

vides  that  a  mortgage  may  be  given  for  an  cases  cited. 

obligation  which  has  not  yet  risen  into  exist-  *  Brooks  v.  Lester,  86  Md.  65  ;  Doyle  v. 

enoe,  as  when  a  man  grants  a  mortgage  by  White,  26  Me.  341, 45  Am.  Dec.  110;  Tapia 

way  of  security  for  indorsement  which  an-  v.  Demartini,  77  Cal.  383,  387, 19  Pac.  Rep. 

other  promises  to  make  for  him.    Kaine:  641. 

Doyle  V.  White,  26  Me.  341,  45  Am.  Dec.  ^  Allen  v.  Fnget,  42  Kans.  672,  22  Pac. 

110.    Kassaehnaetts :  Commercial  Bank  v.  Rep.  725. 

Conningham,  24  Pick.  270,35  Am.  Dec.  <  Laws  1872,  ch.  213;    R.  Code   1878, 

322;  Goddard  9.  Sawyer,  9  Allen,  78 ;  Hall  art.  66,  §  43.    This  restriction  does  not  ap- 

v.Tay,  131  Mass.  192.   Kiohigan:  Brackett  ply  to  mortgages  to  indemnify  the  mort- 

p.  Sears,  15  Mich.  244 ;  Newkirk  v.  Newkirk,  gagee  against  loss  from  being  indorser  or 

56  Mich.  525,  23  N.  W.  Rep.  206.    Minn*-  security,  nor  to  any  mortgage  given  by 
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provision  is  not,  however,  applicable  to  mortgages  given  to  indem- 
nify the  mortgagee  against  loss  from  being  indorser  or  security.  A 
mortgage  to  secure  future  advances  not  to  exceed  a  limited  amount 
may  be  enforced  to  the  amount  of  the  advances  made  upon  it  within 
that  limit,  although  snch  advances  were  made  after  the  mortgagee 
bad  received  notice  of  a  junior  incumbrance.^  The  statute  reqair- 
ang  the  amount  to  be  stated  is  a  modification  of  the  common  law, 
•under  which  the  mortgage  would  be  equally  valid  without  such 
limitation. 

In  New  Hampshire  it  is  provided  that  no  conveyance  in  writing 
of  any  lands  shall  be  defeated,  or  any  estate  incumbered  by  any 
agreement,  unless  it  is  inserted  in  the  condition  of  the  conveyance 
and  made  a  part  thereof,  stating  the  sum  of  money  to  be  secured, 
or  other  thing  to  be  performed.  And  it  is  also  provided  that  no 
estate  conveyed  in  mortgf^e  shall  be  holden  by  the  mortgagee  for 
the  payment  of  any  sum  of  money,  or  the  performance  of  any  other 
thing,  the  obligation  or  liability  to  the  payment  or  performance  of 
which  arises,  is  made,  or  contracted  after  the  execution  and  delivery 
of  such  .mortgage.^  It  ia  held,  however,  that  a  mortgage  executed 
in  good  ifaith,  conditioned  to  secure  a  definite  sum,  part  of  the 
consideration  of  which  is  the  agreement  of  the  mortgagee  to  pay 
certain  sums  to  and  for  the  use  of  the  mortgagor,  and  to  perform 
certain  labor  for  the  mortgagor,  is  neither  prohibited  nor  fraudulent 
as  against  the  creditors  of  the  mortgagor.^  But  the  court  did  not 
wish  to  be  understood  as  holding  that  a  mortgage  given  to  secure  an 
.absolute  note,  intended  as  a  security  for  advanced  hereafter  to  be 
made,  would  be  valid  if  at  the  time  of  the  execution  of  the  mort- 
gage the  amount  of  the  advances  was  not  agreed  upon,  or  the  mort- 
gagee was  under  no  obligation  to  make  them.  Under  this  statute 
the  mortgage  may  be  void  as  to  the  part  of  the  consideration  which 

brewers  to  maltsters  to  secure  the  payment  a  definite  contingency  is  not  within  this 

to  the  latter  pf  debts  contracted  by  the  for-  prohibition.    Fessenden  v.  Ttktt,  65  N.  H. 

mer  for  malt  and  other  material  used  in  the  39, 17  Atl.  Bep.  713.    The  assignment  of  « 

making  of  malt  liquors.  mortgage  given  for  an  existing  debt,  as  se* 

This   amendment   and  addition  to  the  cnrity  for  future  advances,  is  not  within  the 

Code  does  not  apply  to  Anne  Arundel,  Bal-  prohibition  of  the  statute.  Lime  Bock  Nst. 

timore,   St.  Mary's,  and  Prince  George's  Bank  v.  Mowry  (N.  H.),  22  Atl.  Rep.  555. 
counties.  *  Steams  v.  Bennett,  48  N.  H.  400,  402. 

1  Wilson  V.  Russell,  IS  Md.  494,  71  Am.  A  mortgage  conditioned  to  secure  a  note 

Dec.  645.  the  consideration  of  a  part  of  which  is  a 

3  G.  S.  ch.  122,  §§  2,  3;  G.  L.  1878,  ch.  credit  of  an  agreed  sum  by  the  mortgagee, 
136,  §§  2,  3.  A  mortgage  made  in  part  to  on  his  books,  to  the  mortgagor,  is  not  pro- 
secure  a  fixed  sum  of  money  agreed  to  be  hibited.  Abbot  v.  Thompson,  58  N.  H. 
paid  by  the  mortgagee  on  the  happening  of  255. 
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is  altogether  futare,  but  valid  for  the  part  which  was  a  debt  at  the 
time  the  mortgage  was  executed.^ 

In  Georgia  a  mortgage  may  be  made  to  secure  future  advances 
not  limited  in  amount,^  although  the  statute  of  the  State  provides 
that  a  mortgage  shall  ^^  specify  the  debt  to  secure  which  it  is 
given."  ^  So  long  as  the  means  for  determining  the  amount  of  the 
debt  are  pointed  out,  it  is  immaterial  that  the  amount  is  not  stated, 
or  is  from  its  very  nature  indefinite.^ 

367.  The  future  liabilities  intended  to  be  secured  should  be 
described  with  reasonable  certainty.  If  the  nature  and  amount 
of  the  incumbrance  is  so  described  that  it  may  be  ascertained  by 
the  exercise  of  ordinary  discretion  and  diligence,  this  is  all  that  is 
required.^  On  this  principle  a  mortgage  for  the  payment  of  such 
sums  of  money  as  the  mortgagee  might  advance,  in  pursuance  of 
an  agreement  mentioned  in  the  condition  of  a  certain  bond  given 
by  the  mortgagee  to  the  mortgagor  of  even  date,  contains  reason- 
able notice  of  the  incumbrance.® 

A  mortgage  for  9200  was  executed  as  a  basis  of  credit  to  that 
extent  for  goods  which  the  mortgagee  might  sell  to  the  mortgagor, 
with  the  understanding  that  the  mortgagor  should  make  such  pay- 
ments that  the  balance  against  him  should  at  no  time  exceed  that 
amount.  An  account  was  opened  and  continued  for  some  years.  It 
was  held  that  the  condition  of  the  mortgage  was  not  exceptionable 
as  not  disclosing  with  sufficient  certainty  the  nature  and  extent  of 
the  incumbrance.^     Where  the  condition  of  a  deed  was,  that  ^^  in 

^  Leeds  r.  Cameron,  3  Sum.  488;  John-  "^  Mix  v.  Cowles,  20  Conn.  420.     The 

■onv.  Richardson,  38  N.H.  353;  New  Ham p-  Supreme  Court  of  the  United  States  in 

shire  Bank  p.  Willard,  10  N.  H.  210.  Townsend  v,  Todd,  91  U.  S.  452,  in  a  case 

'  Allen  V.  Lathrop,  46  Ga.  133.  The  debt  arising  in  Connecticut,  followed  the  deci- 

was  described  as  advances  in  supplies  and  sions  of  that  State  upon  this  point.    After 

money  for  the  purpose  of  carrying  on  the  referring  to  the  earlier  decisions  of  that 

farm  for  the  year  1870.  State,  the  court  said  :  "  In  Mix  v.  Cowles,  20 

*  Code,  §  1945.  Conn.  420,  and  Potter  v.  Holden,  31  Conn. 
^  Allen  V,  Lathrop,  46  6a.  133.  385,  the  Supreme  Court  of  that  State  held 
'  United  States  v.  Hooe,  3  Cranch,  73 ;  to  its  principles  in  words,  but  in  effect  con- 

Shirras  p.  Caig,  7  Cranch,  34 ;  United  States  siderably  relaxed  the  rule.    If  those  cases 

V.  Stnrges,  1  Paine,  525;  Hubbard  v.  Sav-  stood  alone,  or  if  there  was  no  later  case, 

age,  8  Conn.  215.    This  case  did  away  with  there  would  be  some  room  for  doubt  what 

the  doubt  with  which  such  mortgages  were  the  rule  should  be.    The  very  recent  case, 

spoken  of  in  the  earlier  cases  of  Pettibone  however,  of  Bramhall  v.  Flood,  41  Conn.  72, 

V.  Griswold,  4  Conn.  158,  10  Am.  Dec.  106;  fully  and  distinctly  reasserts  the  rule  laid 

Stonghton  v.  Pasco,  5  Conn.  442 ;  Shepard  down  in  the  earlier  cases.    It  is  there  held 

V.  Shepard,  7  Conn.  387.    See  Brewster  v.  that  the  mortgage  must  truly  describe  the 

CUmfit,  33  Ark.  72 ;  Collier  v.  Faulk,  69  debt  intended  to  be  secured,  and  that  it  is 

Ala,  58 ;  Louisville  Banking  Co.  v,  Leonard,  not  sufficient  that  the  debt  be  of  such  a  char- 

90  Ky.  106, 13  S.  W.  Rep.  521.  acter  that  it  might  have  been  secured  by  the 

*  Crane  v.  Doming,  7  Conn.  38.  mortgage  had  it  been  truly  described.    In 
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case  the  grantor  pays  to  the  grantee  the  sum  of  $1,600,  with  inter- 
est, on  or  before  the  first  of  January,  1843,  then  this  deed  shall  be 
Yoid  and  of  no  effect,  otherwise  to  remain  in  full  force,"  and  the 
grantor  then  owed  the  grantee  about  $1,100,  and  it  was  agreed  that 
the  grantee  should  advance  him  a  further  sum  to  make  up  the  full 
amount  of  the  mortgage,  it  was  held  that  the  condition  sufficiently 
described  the  nature  and  character  of  the  indebtedness  to  be  se- 
cured to  constitute  a  valid  security  against  subsequent  incum- 
brances.^ 

A  mortgage  conditioned  for  the  payment  of  all  sums  due  and 
to  become  due  is  sufficiently  certain.^  So  is  a  mortgage  to  ^  se- 
cure all  past  indebtedness  due  and  owing  "  from  the  mortgagor  to 
the  mortgagee.^  A  mortgage  conditioned  to  pay  the  mortgagee 
^^  what  I  may  owe  him  on  book "  was  construed  to  refer  to  future 
accruing  accounts,  upon  its  appearing  that  there  was  no  account 
subsisting  between  the  parties  when  the  mortgage  was  given.^ 
Upon  its  appearing  that  the  mortgage  was  given  in  part  to  cover 
future  advances,  the  burden  is  npon  the  mortgagee  to  show  what 
advances  have  been  made.^ 

But  it  is  not  to  be  inferred  that  it  is  generally  essential  that  the 
amount  of  the  intended  advances  should  be  stated,  or  in  any  way 
limited.  On  the  contrary,  by  the  weight  of  authority,  mortgages 
to  secure  indefinite  future  advances  are  valid. ^ 

most  of  the  States,  a  mortgage  like  the  one  tended  as  secarity  for  such  indorsements  as 

before  as,  reciting  a  specific  indebtedness,  the  mortgagee  might  make  for  the  mort- 

but  given  in  fact  to  secure  advances  or  in-  gagor  to  that  amount,  and  which  were  acto- 

dorsements  thereafter  to  be  made,  is  a  valid  ally  made  and  the  notes  paid  by  the  mort- 

security,  and  would  be  good  to  secure  the  gf^gee,  was  not  valid  against  subsequent 

$6,000  actually  advanced  before  other  in-  incumbrances.    And  so  a  condition  to  pay 

cumbrances  were  placed  npon  the  property."  all  notes  which  the  mortgagee  might  indorse 

Where  the  mortgagor,  being  insolvent,  or  give  for  the  mortgagor,  and  all  receipts 

made  a  mortgage  to  secure  a  note  of  $2,600  which  the  mortgagee  might  hold  against 

to  a  creditor  to  whom  he  was  indebted  in  the  mortgagor,  was  held  to  be  too  indefinite 

the  sum  of  $1,500,  and  who  was  surety  for  and  uncertain  to  make  the  mortgage  valid 

him  in  the  sum  of  $1,100  more,  the  mort-  against  subsequent  parties  in  interest.  There 

gage  was  held  a  valid  security  for  the  $1,500,  is  nothing  to  limit  the  liability,  or  to  give 

but,  as  against  the  mortgagor's  creditors,  others  the  means  of  finding  out  the  extent 

not  for  the  part  which  was  intended  to  in-  of  it.    Pettibone  v,  Griswold,  4  Conn.  158, 

demnify  the  mortgagee  against  his  liabili-  10  Am.  Dec  106. 

ties  as  surety,  because  that  is  a  claim  not  These  Connecticut  cases,  however,  are 

described  in  the  mortgage ;  and  the  real  na-  without  general  support  elsewhere, 

ture  of  the  transaction  should  appear  in  ^  Bacon  v.  Brown,  19  Conn.  29. 

the  condition  of  the  mortgage.    Sanford  v.  ^  Michigan  Insurance  Co.  v.  Brown,  II 

Wheeler,  13  Conn.  165,  33  Am.  Dec  389.  Mich.  266. 

On  this  principle  the  same  court  held,  in  *  Machette  v.  Wanless,  1  Colo.  225. 

North  V.  Belden,lS  Conn.  376,35  Am.  Dec  *  McDaniels  v.  Colvin,  16   Yt.  300,  42 

83,  that  a  mortgage  to  secure  a  note  of  Am.  Dec.  512. 

$500,  when  in  fact  the  mortgage  was  in-  ^  Fisher  v.  Otis,  3  Chand.  83. 

276  ^  See  §§  878-875 ;  Jarratt  v.  McBaniel, 


\ 


FUTURE  ADVANCES.  [§§  867  a,  868. 

A  mortgage  for  fatare  advances  may  be  made  a  continuing  secu- 
rity for  advances  made  at  any  time,  so  that  when  advances  have 
been  made  to  the  amount  limited  by  the  mortgage,  and  these  are 
paid  either  wholly  or  in  part,  the  mortgage  will  continue  as  a  secu- 
rity for  new  advances  within  the  limit  named.^  A  mortgage  given 
to  secure  payment  for  goods,  which  the  mortgagee  might  thereafter 
sell  to  the  mortgagor,  gives  the  mortgagee  an  implied  authority  to 
continue  to  sell  goods  to  the  mortgagor  under  the  security  of  the 
mortgage,  as  in  the  case  of  a  continuing  guaranty  ;  but  the  author- 
ity is  revoked  by  the  death  of  the  mortgagor.^ 

367  a.  Parol  evidenoe  is  admissible  to  identify  the  future 
advanoes  intended  to  be  secured  by  a  mortgage.  Though  the 
mortgage  on  its  face  is  for  the  payment  of  a  specific  sum  of  money, 
parol  evidence  is  admissible  to  show  that  it  was  really  intended  to 
secure  future  advances  to  be  made  from  time  to  time.^  A  mort- 
gage made  by  a  married  woman  as  security  for  sales  of  goods 
to  be  made  by  the  mortgagee  to  her  husband  may  be  shown  by 
parol  evidence  to  have  been  intended  to  secure  sales  made  to  the 
husband  by  a  firm  of  which  the  mortgagee  was  a  member.^ 

368.  Advanoes  made  after  notice  of  subsequent  liens  upon 
the  same  premises,  according  to  some  authorities,  create  a  lien  sub- 
ordinate to  such  subsequent  liens.^  As  will  be  presently  noticed, 
this  general  proposition  is  subject  to  qualifications  ;  but  whenever  a 
subsequent  mortgage  has  precedence,  as  a  general  rule  a  subsequent 
jadgment  has  precedence  under  like  circumstances ;  ^  but  a  mort- 
gage for  future  unlimited  advances  is  good   against  all  advances 

32  Ark.  598 ;  Brewster  v.  Clamfit,  33  Ark.  competent  for  the  purpose  of  showing  the 

72.  actual  consideration.   There  certainly  would 

^  Douglass    V.   Reynolds,   7    Pet.    IIS;  be  no  objection  to  it  if  the  mortgage  had 

Brown  v.  Kiefer,  71  N.  Y.  610;  Shores  v.  been  made  in  the  same  terms  to  the  firm  by 

Doherty,  65  Wis.  153,  26  N.  W.  Rep.  577  ;  name.    And  if  made  to  one  of  the  firm  for 

Jones  on  Chattel  Mortgages,  §  94.  the  benefit  of  the  firm,  and  in  consequence 

'  HjUnd  17.  Habich,  ISOMass.  112,  22N.  thereof  the  advances  were  made    by  the 

£.  Rep.  765, 15  Am.  St.  Rep.  174.  firm,  evidence  of  the  actual  advances  made 

*  §  858;  Shirras  r.  Caig,  7  Cranch,  34;  by  thefirp  would  be  competent." 
McKinster  v.  Babcock,  26  N.  Y.  378 ;  Wil-  »  Frye  w.  Bank  of  111.  11  HI.  367  ;  Spader 
l^erMQ  9.  Tillman,  66  Ala.  532 ;  Louisville  v,  Lawler,  17  Ohio,  371,  49  Am.  Dec.  461 ; 
Banking  Co.  t;.  Leonard,  90  Ky.  106,  13  S.  Hughes  v,  Worley,  1  Bibb,  200;  Bell  v. 
W.  Rep.  521.  Fleming,   12  N.  J.  Eq.  13,  490;    Hall  v. 

*  Hall  V,  Tay,  131  Mass.  192.  Endicott,  Crouse,  13  Hun,  557 ;  Todd  v.  Outlaw,  79 
J.,  Baid :  '<  We  can  see  no  reason  why,  in  N.  C.  235. 

the  absence  of  any  specific  statement  in  the  *  Brinkerhoff  v.  Marvin,  5  Johns.  Ch. 

mortgage  as  to  the  character  of  the  ad-  320;  Craig  v.  Tappin,  2  Sandf.  Ch.  78 ;  Yel- 

▼ances,  parol  evidence  may  not  be  intro-  verton  v.  Shelden,  2  Sandf.  Ch.  481 ;  Good- 

daced  to  identify  and  prove  what  advances  hue  v.  Berrien,  2  Sandf.  Ch.  630. 
were  in  fact  intended  by  the  parties.    It  is 
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made  before  recovery  of  the  judgment.^  Advances  covered  by  a 
mortgage  have  preference  over  the  claims  of  junior  incumbrancers, 
who  have  become  such  with  notice  of  an  agreement  under  the  mort- 
gage for  the  advances.^  Mortgages  to  secure  future  advances  or 
liabilities  are  valid  and  fixed  securities  against  subsequent  purchas- 
ers, or  attaching  creditors  of  the  mortgagor,  although  the  advances 
are  made  or  the  liabilities  assumed  after  the  record  of  such  later 
deeds  or  attachments ;  and  although  it  is  optional  with  the  mort- 
gagee whether  he  will  make  such  advancements  or  assume  such 
liabilities  or  not,  if  they  are  made  or  assumed  in  good  faith,  and 
without  notice  of  any  subsequent  intervening  incumbrance.^ 

369.  But  where  the  mortgagee  is  not  bound  to  make  the 
advances  or  assume  the  liabilities,  and  he  has  aotual  notice  of 
a  later  incumbrance  upon  the  property  for  an  existing  debt  or 
liability,  such  lat«r  incumbrance  will  take  precedence  of  the  mortgage 
as  to  all  advances  made  after  such  notice.^  Whether  constructive 
notice  by  the  record  of  the  later  incumbrance  should  have  the  same 
effect  as  actual  notice,  and  whether  the  option  of  the  mortgagee  to 
make  the  advances  should  operate  to  give  the  mortgage  effect  as  to 
subsequent  incumbrances  only  from  the  time  the  advances  are  in  fact 
made,  are  questions  upon  which  the  cases  are  not  agreed.^  A  mort- 
gage was  made  to  secure  the  mortgagee  for  his  liability  as  indorser  of 
such  notes  as  the  mortgagor  might  desire  him  to  indorse  within  a  cer- 
tain time  and  amount,  and  at  his  option  to  do  so.  A  second  mortgage 
in  similar  terms  was  made  to  another  indorser.  It  was  held  that  the 
first  mortgagee,  for  such  indorsements  as  he  made  after  actual  notice 
of  the  incumbrance  of  the  second  mortgage,  and  of  the  indorsements 
made  under  the  security  of  it,  should  be  postponed  to  such  claims 
under  the  second  mortgage.^  The  principle  of  the  decision  is,  that 
the  mortgagee  not  being  bound  by  his  contract  to  make  the  indorse- 
ments or  future  advances,  the  equity  of  a  junior  incumbrancer  for  an 
existing  debt,  or  of  an  attaching  creditor,  will  intervene  and  take 
precedence  of  any  advances  made  or  liabilities  incurred  after  actual 
notice  of  the  subsequent  Ken.    Such  junior  incumbrancer  or  creditor 

1  Robinson  v.  WUliams,  22  N.  T.  380.  Am.  Dec.  169;  Ladue  v.  Detroit  &  Mil- 

3  Kramer  v.  Farmers'  &  Mechanics*  Bank  waukee  B.  R.  Co.  13  Mich.  380,  and  cases 

of  Steabenville,  15  Ohio,  253;  Truscott  v.  cited;  Brinkmejer  v.  Browneller,  55  Ind. 

King,  6  N.  Y.  147.  487,  4  Cent.  L.  J.  370;  Riplej  ».  Harris,  3 

'  Crane  v.  Deming,  7  Conn.  387 ;  Mc-  Biss.  199 ;  National  Bank  v,  Ganbonse,  17 

Daniels  v.  Colvin,  16  Vt.  300,  42  Am.  Dec.  S.  C.  489 ;  Seaman  v,  Fleming,  7  Rich  Eq. 

512;  Shirraa   v.  Caig,  7  Cranch,  34;  Co-  283;  Tapia  v.  Dcmartlni,  77  Cal.  888,  19 

nard^v.  Atlantic  Ins.  Co.  1  Peters,  386;  Pac.  Rep.  641,  11  Am.  St.  Rep.  288. 

Trnscott  v.  King,  6  Barb.  346.  ^  See  §  87S. 

*  Boswell  V.  Goodwin,  31  Conn.  74,  81  ^  Boswell  v,  Goodwin,  31  Conn.  74. 
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acquires  a  lien  upon  the  property  as  it  then  is,  and  as  it  is  optional 
with  the  prior  mortgagee  whether  he  will  advance  or  indorse  any 
further,  he  is  not  allowed  knowingly  to  prejudice  the  rights  of  sub- 
sequent incumbrancers,  or  destroy  their  lien,  by  adding  voluntarily 
to  his  own  incumbrance.  They  have  an  equity  superior  to  his  right 
to  make  further  advances. 

370.  A  mortgage  for  obligatory  advances  is  a  lien  from  its 
execution.  If  by  the  terms  of  the  mortgage  an  obligation  is  im- 
posed upon  the  mortgagee  to  make  the  advances,  the  mortgage  will 
remain  security  for  all  the  advances  he  is  required  to  make,  although 
other  incumbrances  may  be  put  upon  the  property  before  they  are 
made,  and  he  has  knowledge  of  such  incumbrances.^  Thus,  where  a 
railroad  company  made  a  mortgage  to  a  trustee  upon  all  its  property 
then  owned,  or  afterwards  to  be  acquired,  to  secure  bonds  which  the 
company  had  agreed  to  issue  to  a  contractor  in  part  payment  for  the 
building  of  its  road,  it  was  held  that  the  mortgage  took  precedence 
of  a  lien  for  material  afterwards  furnished  the  company,  and  used 
upon  the  road,  although  the  advances  were  made  after  notice  of  the 
material-man's  claim  of  a  lien.^ 

371.  Hopkinson  v.  Bolt.'  —  The  question  in  this  case  was  accu- 
rately and  tersely  stated  by  Lord  Chancellor  Chelmsford  in  the 
judgment  appealed  from  :  "  A  prior  mortgage  for  present  and  future 
advances ;  a  subsequent  mortgage  of  the  same  description ;  each 
mortgagee  has  notice  of  the  other's  deeds;  advances  are  made  by 
the  prior  mortgagee  after  the  date  of  the  subsequent  mortgage, 
and  with  full  knowledge  of  it :  is  the  prior  mortgagee  entitled  to 
priority  for  these  advances  over  the  antecedent  advance  made  by  the 
subsequent  mortgagee  ?  "  In  Gordon  v.  Graham^  this  question  was 
answered  affirmatively ;  but  the  House  of  Lords  overruled  this  case, 
and  answered  the  question  in  the  negative.  Lord  Chancellor  Camp- 
bell forcibly  presents  the  argument  for  this  view  of  the  question.^ 

^  Ndflon  V,  Iowa  Eastern  R.  R.  Co.  8  Am.  onslj  been  questioned  by  Mr.  Coventry,  in 

Railroad  Rep.  82 ;  Moroney's  Appeal,  24  a  note  to  Powell  on  Mort.  534,  note  (e),  and 

Pa.  St.  372 ;  Lyle  v,  Dncomb,  5  Binn.  585 ;  by  Lord  St.  I^onarda,  2  Dm.  &  War.  431, 

Wilson  V.  Rnssell,  13  Md.  494, 71  Am.  Dec.  6  H.  L.  C.  589,  597. 

645;  Griffin  9.  Bartnett,  4  Edw.  673 ;  Crane  ^  Hopkinson  v.  Rolt,  9   H.  L.  C  514. 

V.  Deming,  7  Conn.  387 ;  Brinkmeyer  v.  "  The  first  mortgagee  is  secure  as  to>  past 

Helbling,    57    Ind.    435  ;    Brinkmeyer  ^  v.  advances,  and  he  is  not  under  any  obliga- 

Browneller,  55  Ind.  487 ;  Lovelace  v.  Webb,  tion  to  make  any  fnrther  advances.    He 

62  Ala.  271 ;  Ackerman  v.  Hunsicker,  21  has  only  to  hold  bis  hand  when  asked  for  a 

Hun,  53.  further  loan.    Knowing  the  extent  of  the 

^  Nelson  v.  Iowa  Eastern  R.  R.  Co.  8  second  mortgage,  he  may  calculate  that  the 

Am.  Railroad  Rep.  82.  hereditaments  mortgaged  are  an  ample  se- 

3  9  H.  L.  C.  514.  eurity  to  the  mortgagees ;  and  if  he  doubts 

*  See  §  866.    This  decision  had  previ-  this,  he  closes  his  account  with  the  mort- 
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372.  A  prior  znortffagee  is  affeoted  only  by  actual  notice  of 
a  subseqaent  mortgage,  and  not  by  constructive  notice  from  the 
recordiDg  of  the  second  mortgage.  Such,  it  is  conceived,  ia  the  rale 
supported  by  reason  and  the  weight  of  authority.^  Where  a  person 
having  mortgaged  land  to  secure  a  present  loan,  and  also  fatore 
advances,  afterwards  declared  a  homestead  upon  it,  and  subsequently 
obtained  further  advances  without  disclosing  the  fact  that  he  had 
declared  a  homestead,  the  mortgagee  was  protected  as  to  such 
advances  made  on  the  faith  of  the  security.^  The  recording  of  the 
declaration  is  not  notice  to  the  prior  mortgagee.  Nothing  short  of 
actual  notice  to  the  mortgagee  of  such  declaration  would  afiect  him. 
It  is  elsewhere  observed  that  the  recording  acts  give  notice  to  sub- 
sequent purchasers  and  incumbrancers,  and  do  not  affect  those 
whose  rights  are  already  &xed  by  the  previous  record  of  their  own 
deeds.^  Whether  the  mortgage  intended  to  secure  future  advances 
discloses  the  nature  of  the  transaction  or  not,  there  is  no  good  reason 

gagor/and  looks  out  for  a  better  secnritj.  thej  discount  a  bill  of  exchange,  what  is 

The  benefit  of  the  first  mortgage  ia  only  the  credit  of  their  customer,  and  whether 

lessened  by  the  amount  of   any  interest  the  proposed  transaction  is  likely  to  lead  to 

which  the  mortgagor  afterwards  conveys  to  profit  or  to  loss/' 

another,  consistent  with  the  rights  of  the  ^  McDaniels  v.  Colvin,  16  Vt.  300,  42 
first  mortgagee.  Thus  far  the  mortgagor  Am.  Dec.  512;  Ward  v,  Cooke,  17  N.J. 
is  entitled  to  do  what  he  pleases  with  his  £q.  98 ;  Truscott  v.  King,  6  Barb.  147,  346, 
own.  The  consequence  certainly  is,  that  6N.  Y.  166;  Robinson  v.  Williams,  22  N. 
after  executing  such  a  mortgage  as  we  are  T.  3S0 ;  Ackerroan  v.  Hnnsicker,  85  N.  Y. 
considering,  the  mortgagor,  by  executing  44,  39  Am.  Rep.  621 ;  Livingston  v.  Mcln* 
another  such  mortgage,  and  giving  notice  of  lay,  16  Johns.  165;  Wilson  o.  Russell,  13 
it  to  the  first  mortgagee,  may  at  any  time  Md.  494,  71  Am.  Dec.  645 ;  Nelson  v.  Boyee, 
give  a  preference  to  the  second  mortgagee  7  J.  J.  Marsh.  401,  23  Am.  Dec  411; 
as  to  subsequent  advances,  and,  as  to  such  M^Carty  v.  Chalfant,  15  W.  Ya.  514,  548, 
advances,  reduce  the  first  mortgagee  to  the  per  Haymond,  J.,  but  point  not  decided ; 
rank  of  puisne  incumbrancer.  But  the  first  Rowan  t;.  Sharp's  Rifle  Manuf .  Co.  29  ConD. 
mortgagee  will  have  no  reason  to  complain,  282 ;  in  the  latter  case,  however,  the  ad- 
knowing  that  this  is  his  true  position,  if  he  ranees  were  obligatory ;  Tapia  v,  Demsr- 
chooses  voluntarily  to  make  further  ad-  tini,  77  Cal.  383,  387,  19  Pac.  Rep.  641, 11 
vanoes  to  the  mortgagor.    The  second  mort-  Am.  St.  Rep.  288. 

gagee  cannot  be  charged  with  any  fraud  '  In  re  Haake,  7  N.  Bank.  R.  61,  71,2 

upon  the  first  mortgagee,  in  making  the  ad-  Sawyer,  231,  241. 

vances,  with  notice  of  the  first  mortgage ;  '  See  §  562.    See  article  on  this  subject, 

fbr,  by  the  hypothesis,  each  has  notice  of  11  Am.   Law  Reg.  N.  S.  273,  by  Judge 

the  security  of  the  other,  and  the  first  mort-  Mitchell,  the  learned  editor,  who  in  conclo* 

gagee  is  left  in  full  possession  of  his  option  sion  remarks :  "  So  far  as  we  may  renture 

to  make  or  refuse  further  advances,  as  he  a  personal  opinion,  therefore,  we  think  the 

may  deem  it  prudent.    The  hardship  upon  rule,  that  the  recording  of  the  second  mort- 

bankers  from  this  view  of  the  subject  at  gage  is  not  notice  to  the  first  mortgagor,  is 

once  vanishes  when  we  consider  that  the  supported  by  the  better  reasons,  and  that 

security  of  the  first  mortgage  is  not  im-  the  weight  of  authority  is  still  in  its  favor, 

paired  without  notice  of  a  second,  and  that,  though  we  are  bound  to  concede  that  of  late 

when  this  notice  comes,  the  bankers  have  there  is  an  apparent  tendency  to  the  oppo- 

only  to  consider,  as  they  do,  as  often  as  site  rule." 
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why  it  Bbould  not  remain  a  valid  security  for  all  advances  that  may 
be  made  until  the  mortgagee  receives  actual  notice  of  subsequent 
claims  upon  the  property.  The  burden  of  ascertaining  the  amount 
of  an  existing  incumbrance  should  rest  upon  him  who  takes  a  con- 
veyance of  the  property  subject  to  the  mortgage.  He  has  notice  by 
the  record  of  the  existence  of  a  mortgage  for  the  full  amount  of  the 
intended  advances ;  and  if  he  wishes  to  stop  the  advances  where 
they  are  at  the  time  of  recording  his  subsequent  deed,  it  is  only 
reasonable  to  require  him  to  give  actual  notice  of  his  claim  upon 
the  property ;  otherwise  he  should  not  be  heard  to  complain  that 
the  prior  incumbrance  amounts  at  any  future  time  to  the  full  sum 
for  which  it  appeared  of  record  to  be  an  incumbrance.^ 

Nevertheless,  there  are  some  authorities  to  the  effect  that  the 
first  mortgagee  has  constructive  notice  of  the  second  mortgage 
from  the  record  of  it.^  This  position  is  supported  by  Mr.  Justice 
Christiancy,  of  Michigan,  in  an  elaborate  opinion,  in  which  a  mort- 
gage for  future  optional  advances  is  treated  as  effectual  only  from 
the  time  the  advances  are  actually  made.^ 

^  LoTelace  v.  V^ebb,  62  Ala.  271,  an  im-  which  is  to  be  secured  bj^  it.    Until  this 

portant  case.    A  mortgage  which  express]  j  takes  place,  neither  the  land,  nor  the  par- 

proTides  that  it  shall  secure  any  future  in-  ties,  nor  third  persons,  are  bound  by  it.    It 

debtedness  of  the  mortgagor  to  the  mort-  constitutes,  of  itself,  no  binding  contract, 

gagee  on  account  of  sales  of  goods,  or  that  Either  party  may  disregard  or  repudiate  it 

may  arise  in  any  other  manner,  will  secure  at  his  pleasure.    It  ia  but  a  part  of  an  ar- 

the  payment  of  debts  of  the  mortgagor  of  a  rangement  merely  contemplated  as  probable, 

different  nature  from  the  debts  which  the  and  which  can  only  be  rendered  effectual 

mortgage  was   primarily  giyen  to  secure,  by  the  future  consent  and  further  acts  of 

Freiberg  v.  Magale,  70  Tex.  116,  7  S.  W.  the  parties.    It  is  but  a  kind  of  conditional 

Rep.  684.  proposition,  neither  binding  nor  intended 

'  Spader   v.  Lawler,  17    Ohio,  371,  49  to  bind  either  of  the  parties,  till  subse- 

Am.  Dec  461,  by  a  divided  court ;  Bank  of  quently  assented  to  or  adopted  by  both." 
Montgomery  County's  Appeal,  36  Fa.  St.        As  to  the  inconvenience  which  is  sup- 

170,  Mb  nomine  Parker  v.  Jacoby,  3  Grant's  posed  to  result  to  the  first  mortgagee  by  re- 

Cas.  300 ;  Ter-Horen  v.  Kerns,  2  Pa.  St  96 ;  quiring  him  to  examine  the  record  every 

Stone  V.  Welling,  14  Mich.  514 ;  Griffin  v.  time  he  makes  advances  upon  such  a  mort- 

New  Jersey  Oil  Co.  1 1  N.  J.  Eq.  49 ;  Frye  gage,  the  learned  judge  says :  "  It  is,  at 

V,  Bank  of  HI.  11  111.  367,  381 ;  Eetcham  v,  most,  but  the  same  inconvenience  to  which 

Wood,  22  Hun,  64.  all  other  parties  are  compelled  to  submit 

This  question  was  discussed  but  not  de-  when  they  lend  money  on  the  security  of 

cided  in  Boswell  9.  Goodwin,  31  Conn.  74,  real  estate,  —  the  trouble  of  looking  to  the 

81  Am.  Dec  169,  12  Am.  Law  Reg.  79,  value  of  the  security.    But,  in  truth,  the 

note  by  Judge  Redfield;  and  see  11  Am.  inconvenience  is  very  slight.     Under  any 

Law  Reg.  I.  rule  of  decision,  they  would  be  compelled  to 

*  Ladne  v.  Detroit  &  Milwaukee  R.  R.  look  to  the  record  title  when  the  mortgage 

Co.  13  Mich.  380,  87  Am.  Dec.  759.    He  is  originally  taken.    At  the  next  advance 

says:  **  The  instrument  can  only  take  effect  they  have  only  to  look  back  to  this  period  ; 

■s  a  mortgage  or  incumbrance  from  the  and  for  any  future  advance,  only  back  to 

time  when  some  debt  or  liability  shall  be  the  last,  which  would  generally  be  but  the 

created,  or  some  binding  contract  is  made,  work  of  a  few  minutes,  and  much  less  in- 
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When  there  is  no  obligation  upon  the  mortgagee  to  make  the 
advances,  and  the  amount  of  them  and  the  times  when  they  are 
to  be  made  are  not  agreed  upon,  some  authorities  hold  that  the 
mortgage  is  a  lien,  as  against  intervening  incumbrances,  only  from 
the  time  the  advances  upon  it  are  made,  and  not  from  the  time  of 
the  execution  of  the  mortgage.^  This  was  the  decision  with  refer- 
ence to  a  mortgage  given  to  secure  the  payment  of  notes  and  bills 
to  be  discounted  for  the  mortgagor,  and  for  all  liabilities  of  every 
kind  he  might  be  under  to  the  mortgagee.^  When  a  mortgage  is 
given  to  secure  future  accommodation  indorsements,  the  amount  of 
which  is  wholly  undefined,  a  subsequent  mortgage  or  deed  taken  in 
good  faith  is  held  to  have  precedence  over  the  prior  mortgage  as  to 
any  indorsements  made  after  wards." 

But  the  better  authorities  are  against  that  view.  A  mortgage  to 
secure  future  advances  is  a  conveyance  within  the  recording  acts, 
and  the  record  is  notice  to  subsequent  purchasers  and  incumbrancers, 
who  are  thereby  put  upon  inquiry  as  to  the  extent  of  the  advance 
made  and  to  be  made.  The  mortgage  is  a  potential  lien  for  the 
full  amount  of  the  advances  contemplated,  and  through  the  record 
subsequent  purchasers  and  incumbrancers  have  notice  of  the  extent 
and  purpose  of  the  mortgage.^ 

convenieDce  than  they  have  to  sabmit  to  in  *  Ackerman  r.  Hunsicker,  85  N.  T.  43, 49, 

their   ordinaiy  daily  business  in  making  39  Am.  Rep.  621.  Per  Andrews,  J. :"  It  ii 

itiquiries  as  to  the  responsibility,  the  signa-  claimed,  however,  that  the  mortgage  did 

tares,  and  identity  of  the  parties  to  commer-  not  become  an  actual  lien  or  incombrance 

cial  paper.    But  if  there  be  any  hardship,  it  until  the  advances  were  made,  and  that  ss 

is  one  which  they  can  readily  overcome  by  to  each  advance  it  became  in  efiect  a  new 

agreeing  to  make  the  advances ;  in  other  mortgage  as  of  the  time  when  snch  advance 

words,  by  entering  into  some  contract  for  was  made,  and  that  as  to  indorsemeDta 

the  performance  of  which,  by  the  other  made  subsequent  to  the  docketing  of  the 

party,  the  mortgage  may  operate  as  a  seen-  judgments,  the  mortgage  must  be  deemed 

rity.    They  can  hardly  be  heard  to  com-  a  subsequent  lien.    It  is  manifestly  true 

plain  of  it  as  a  hardship,  that  the  courts  that  the  mortgage  did  not  become  enforci- 

refuse  to  give  them  the  benefits  of  a  con-  ble  by  the  plaintiff  until  he  had  incurred 

tract  which,  from  prudential  or  other  con-  liability  as  an  indorser.    But  the  plaintiff's 

siderations,  they  were  unwilling  to  make,  mortgage  was   an  instrument  capable  of 

and  did  not  make  until  after  the  rights  of  being  recorded  under  the  statute  before 

other  parties  have  intervened.    Courts  can  any  liability  had  been  incurred.    It  is  the 

give  effect  only  to  the  contracts  the  parties  general  practice  to  record  mortgages  and 

have  made,  and  from  the  time  they  took  docket  judgments  taken  to  secure  future 

effect."  advances  and  contemplated  liabilities  be- 

1  Nicklin  v.  Betts  Sprins:  Go.  11  Oreg.  fore   an  actual  indebtedness  arises.     On 

406,  5  Pac.  Rep.  1,  50  Am.  Rep.  477.  being  recorded,  the  record  is  notice  to  snb- 

<  Bank  of  Montgomery  County's  Appeal,  sequent  purchasers  and  incumbrancers,  and 

36  Fa.  St.  170;  McClore  v.  Roman,  52  Pa.  they  are  put  upon  inquiry,  and  have  the 

8t.  458 ;  Parker  t;.  Jacoby,  3  Grant's  Cas.  means  of  ascertaining  to  what  extent  ad- 

300.  vances  have  been  made,  and  by  notice  to 

»  Babcock  V.  Bridge,  29  Barb.  427.  prevent   further   advances   to    their   pie- 
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373.  The  rale  that  a  recorded  xnortgage  expressed  to  oover 
future  advanoes  has  priority  in  all  cases  oyer  subsequent  convey- 
ances and  incumbrances,  has  full  support  in  recent  discussions,  and 
must  now  be  regarded  as  a  settled  rule  of  law.  Notwithstanding 
all  the  distinctions  and  refinements  which  have  been  introduced 
into  the  law  of  this  subject  by  the  many  conflicting  adjudications 
upon  it,  there  is  strong  i^eason  and  authority  for  the  rule  that  a 
mortgage  to  secure  future  advances,  which  on  its  face  gives  infor- 
mation enough  as  to  the  extent  and  purpose  of  the  contract,  so  that 
any  one  interested  may  by  ordinary  diligence  ascertain  the  extent 
of  the  incumbrance,  whether  the  extent  of  the  contemplated  ad- 
vances be  limited  or  not,  and  whether  the  mortgagee  be  bound  to 
make  the  advances  or  not,  will  prevail  over  the  supervening  claims 
of  purchasers  or  creditors,  as  to  all  advances  made  within  the  terms 
of  such  mortgage,  whether  made  before  or  after  the  claims  of  such 
purchasera  or  creditors  arose,  or  before  or  after  the  mortgagee  had 
notice  of  them.  If  the  mortgage  contains  enough  to  show  a  con- 
tract between  the  parties,  that  it  is  to  stand  as  a  security  to  the 
mortgagee  for  such  indebtedness  as  may  arise  from  the  future  deal- 
ings between  the  parties,  it  is  sufficient  to  put  a  purchaser  or  in- 
cumbrancer on  inquiry,  and  if  he  fails  to  make  it  he  is  not  entitled 
to  protection  as  a  bond  fide  purchaser.^  Such  a  mortgage  is  consid- 
ered as  good  against  subsequent  incumbrances  to  the  full  amount  of 
the  advances  provided  for,  or  even  verbally  agreed  for,  and  the 
mortgagee  is  held  to  have  a  right  to  rely  upon  it,  and  to  make  such 
advances  without  regard  to  what  other  incumbrances  may  after- 
wards have  been  put  upon  the  property .^  This  view  of  the  doc- 
trine of  mortgages  to  secure  future  advances  is  strongly  expressed 
by  Mr.  Justice  Campbell  in  a  recent  case  in  Mississippi.^ 

1  Tapia  v.  Demartini,  77  Cal.  383, 19  Pac-  rights  of  mortgagees  in  such  mortgages  as 

Rep.  641, 11  Am.  St.  Rep.  288 ;  Ackerman  against  purchasers  and  junior  incumbran- 

V.  Hunsicker,  85  N.  T.  43,  39  Am.  Rep.  621.  cers  of  the  mortgaged  property.  Some  have 

^  Keyee  v.  Bump,  59  Vt.  391,  9  Atl.  held  that  a  mortgage  which  does  not  specify 
Rep.  598  ;  Lewis  v.  Hartford  Silk  Mannf.  that  for  which  it  is  given  so  distinctly  as  to 
Co.  56  Conn.  25,  12  Atl.  Rep.  637;  Frei-  give  definite  information  on  the  face  of  the 
berg  V,  Magale,  70  Tex.  116,  7  S.  W.  Rep.  mortgage  of  what  it  secures,  so  as  to  render 
684;  LouisTiUe  Banking  Co.  v.  Leon-  it  unnecessary  for  the  inquirer  to  look  be- 
ard, 90  Ky.  106,  13  S.  W.  Rep.  521 ;  yond  the  mortgage  and  seek  information 
Tapia  v.  Demartini,  77  Cal.  383,  19  Pac.  a/iun(fe,  is  void  as  against  creditors  and  pur- 
Rep.  641, 11  Am.  St.  Rep.  288 ;  Ackerman  v.  chasers.  Others  have  held  that  a  mortgage 
Hnnsicker,  85  N.  Y.  43,  39  Am.  Rep.  621.  for  future  advances  is  valid  as  to  all  ad- 

*  Witezinski  v.  Everman,  51   Miss.  841,  vances  made  under  it  before  notice  by  the 

845.      He  says :    "  There  has  been  much  mortgagee  of  the  supervening  rights  of  pur- 

diversity  of  views  between  courts  and  law-  chasers  or  incumbrancers.      Others  have 

writers  on  the  question  of  the  validity  of  announced  that  a  mortgage  for  future  ad- 

mortgages  for  future  advances,  and    the  vances  to  be  made,  or  liability  to  be  incurred, 
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§  374.]  THE  DEBT  SECURED. 

374.  It  is  not  neoessary  that  the  mortgage  should  express 
on  its  face  that  it  is  given  to  secure  future  advances.  It  may  be 
given  for  a  specific  sum,  and  it  will  then  be  security  for  a  debt  to 

that  amount.^     This  definite  sum  will  then  limit  the  extent  of  the 

when  dalj  recorded,  is  ralid  as  a  secaritj  iDdebtedness  covered  by  the  mortgage,  and 
for  indebtedness  incurred  under  it,  in  ao-  is  duly  advised  of  the  right  of  the  mort- 
cordance  with  its  terms.  There  have  been  gagee,  by  the  terms  of  the  mortgage,*  to 
suggested  modifications  of  these  views,  and  hold  the  mortgaged  property  as  secarity  to 
a  distinction  has  been  drawn  between  mort-  him  for  such  indebtedness  as  may  aocme 
gages  in  which  the  mortgagee  is  obligated  to  him.  Thus  informed,  it  is  the  folly  of 
to  advance  a  given  sum  and  those  in  which  any  one  to  buy  the  mortgaged  property,  or 
he  is  not  bo  bound.  We  decline  to  follow  take  a  mortgage  on  it,  or  give  credit  on 
the  devious  ways  to  which  we  are  pointed  it ;  and  if  he  does  so,  his  claim  mast  be 
by  conflicting  adjudications  and  sugges-  subordinated  to  the  paramount  right  of  the 
tions,  and  prefer  to  pursue  the  plain  path  in  senior  mortgagee,  who,  in  thus  securing 
which  principle  directs  us,  and  will  declare  himself  by  mortgage,  and  filing  it  for 
the  rule  to  be  observed  in  the  courts  of  this  record  as  required  by  law,  has  advertised 
State  on  the  subject  under  consideration,  the  world  of  his  paramount  claim  on  the 
which,  strangely  enough,  has  not  been  here-  property  covered  by  his  mortgage,  and  is 
tofore  decided  in  this  State.  A  mortgage  entitled  to  advance  money  and  extend  credit 
to  secure  future  advances,  which  on  its  face  According  to  the  terms  of  his  contract  thus 
gives  information  as  to  the  extent  and  pur-  made  with  the  mortgagor^  who  cannot  com- 
pose of  the  contract,  so  that  a  purchaser  or  plain,  for  such  is  his  contract ;  and  third 
junior  creditor  may,  by  an  inspection  of  the  persons  afterwards  dealing  with  him  cannot 
record,  and  by  ordinary  dih'gence  and  com-  be  heard  to  complain,  for  they  are  affected 
mon  prudence,  ascertain  the  extent  of  the  with  full  notice,  by  the  record,  of  what  hu 
incumbrance,  will  prevail  over  the  supers  been  agreed  on  by  the  mortgagor  and  mort- 
vening  claim  of  such  purchaser  or  creditor  gagee."  Followed  in  Gray  v.  Helm,  60 
as  to  all  advances  made  by  the  mortgagee  Miss.  131. 

within  the  terms  of  such  mortgage,  whether  Quoted  and   followed    in   Lovelaoe  v, 

made  before  or  after  the  claim  of  such  pur-  Webb,  62  Ala.  271. 

chaser  or  creditor  arose.    It  is  not  neces-  ^  Alabama :  Forsyth  v.  Freer,  62  Ala.  443 ; 

sary  for  a  mortgage  for  future  advances  to  Huckaba   v.  Abbott,  87   Ala.  409,  6   So. 

specify  any  particular  or  definite  sum  which  Rep.  48. 

it  is  to  secure.    It  is  not  necessary  for  it  to  California :  Tapia  v.  Demartini,  77  Cal. 

be  so  completely  certain  as  to  preclude  the  383, 19  Pac.  Rep.  b41,  1 1  Am.  St.  Rep.  288 ; 

necessity  of  all  extraneous  inquiry.    If  it  Tnlly  v.  Harloe,  35  Cal.  302,  309,  95  Am. 

contains  enough  to  show  a  contract  that  it  Dec  102. 

is  to  stand  as  a  security  to  the  mortgagee  Illinoii :  Collins  v.  Carlisle,  13  HI.  254 ; 

for  such  indebtedness  as  may  arise  from  Darst  v.  Gale,  83  Bl  136. 

future  dealings  between  the  parties,  it  is  Kentnoky :    Louisville  Banking  Co.  v. 

suflScient    to  put  a  purchaser  or  incum.  Leonard,  90  Ey.  106,  13  S.  W.  Rep.  521. 

brancer  on  inquiry,  and,  if  he  fails  to  make  Lonisiaiia:  Morris  v,  Cain,  39  La.  Ann. 

it  in  the  proper  quarter,  he  cannot  claim  712, 1  So.  Rep.  797,  2  So.  Rep.  418;  Pick- 

protection  as  a  bond  fide  purchaser.    The  ersgill  t;.  Brown,  7  La.  Ann.  297. 

law  requires  mortgages  to  be  recorded  for  Mississippi :  Witczinski  o.  Everman,  51 

the  protection  of  creditors  and  purchasers.  Miss.  841. 

When  recorded,  a  mortgage  is  notice  of  its  Missouri :  Foster  v.  Reynolds,  38  Mo.  553. 

contents.    If  it  gives  information  that  it  is  New  Jersey:  Griffin  o.  New  Jersey  Oil 

to  stand  as  security  for  all  future  indebted-  Co.  11  N.  J.  Eq.  49. 

ness  to  accrue  from  the  mortgagor  to  the  New  York :  Bank  of  Utica  p.  Finch,  3 

mortgagee,  a  person  examining  the  record  Barb.  Ch.  293 ,  49  Am.  Dec  175 ;  Murray 

is  put  upon  inquiry  as  to  the  state  of  deal-  v.  Barney,  34  Barb.  336 ;  Craig  v,  Tappin,  2 

ing  between  the  parties,  and  the  amonnt  of  Sandf.  Ch.  78 ;  Wescott  v.  Gonn,  4  Duer, 
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FUTUBE  ADVANCES.  [§  875. 

lien.  There  must  be  some  limit  to  the  amount  which  the  mortgage 
is  to  secure,  either  by  express  limitation  or  by  stating  generally  the 
object  of  the  security.  If  the  limit  be  not  defined  in  any  way,  it 
can  be  good  only  for  the  advances  made  at  the  time,  and  such  others 
as  may  afterwards  be  made  before  any  other  incumbrances  are 
made  upon  the  property  mortgaged.^  The  sum  expressed  by  the 
mortgage  may  cover  a  present  indebtedness  as  well  as  future  ad- 
vances, and  it  is  not  necessary  that  the  one  should  be  separated 
from  the  other  on  the  face  of  the  mortgage.^  The  sum  or  amount 
named  as  the  consideration  of  the  mortgage  is  of  no  moment,  as 
the  mortgage  stands  as  security  for  the  amount  of  liability  or  in- 
debtedness incurred  under  the  contract  for  advances  set  forth  in  the 
condition  of  the  mortgage.  It  is  not  essential  even  that  any  sum 
be  named  in  the  consideration  clause.^ 

A  mortgage  which  in  terms  secures  a  promissory  note  for  a  speci- 
fied amount  may  actually  be  intended  to  secure  future  advances  to 
that  aniount.^  If  in  such  case  the  mortgagee  assigns  the  note  be- 
fore it  is  due  to  one  taking  it  in  good  faith,  and  without  notice  that 
the  note  was  given  for  future  advances,  the  assignee  takes  it  sub- 
ject to  no  equities  in  favor  of  the  mortgagor ;  but  the  latter  must 
pay  the  full  amount  of  the  note  upon  redemption  or  foreclosure.^ 
The  fact  that  the  mortgagee  in  assigning  the  note  and  mortgage 
assigns  his  ^^  interest "  in  them,  is  not  notice  to  the  assignee  that 
the  mortgage  was  given  to  secure  future  advances.^ 

An  absolute  conveyance  may  be  used  to  secure  future  advances, 
or  to  secure  an  existing  debt  and  also  future  advances.  The  agree* 
ment  to  reconvey  when  the  advances  are  repaid  is  sufficient,  al- 
though it  exists  in  parol  only.^ 

375.  The  agreement  under  which  advances  to  a  certain 
amount  are  to  be  made  need  not  be  in  writing,  to  be  binding 
and   effectual  against  subsequent  liens,  when   it   has  been   acted 

107  ;  Walker  v.  Snediker,  HofF.  145 ;  Town-  S  Am.  Rep.  653 ;  Hendrix  v.  Gore,  8  Oreg. 

tend  9.  Empire  Stone  Dressing  Co.  6  Daer,  406  ;  Evenson  v.  Bates,  58  Wis.  94,  15  N. 

208.  W.  Rep.  837. 

Qregoii :  Hendrix  v.  Gore,  8  Oreg.  406.  *  Kejes  i;.  Bamp,  59  Vt.  391,  9  Atl.  Rep. 

PeniiBylTiida :  Moroncy^s  Appeal,  24  Pa.  598. 

St.  372.  «  Bassett  v.  Daniels,  136  Mass.  547. 

Sonfh  Gandina :  Moses  v,  Hatfield,  27  S.  <^  Bassett  v.  Daniels,  186  Mass.  547. 

C.  324,  3  S.  E.  Rep.  538,  540,  quoting  text  ^  Bassett  v.  Daniels,  136  Mass.  547. 

West^Higinia:  McCarty  v.  Chalfant,  14  ^  Harper's    Appeal,  64    Pa.  St.  315,  7 


W.  Va.  531.  Phila.  276;   Rhines  v.  Baird,  41  Pa.  St. 

1  Robinson  r.  Williams,  22  N.  T.  380;  256;  Kellnm  v.   Smith,  33  Pa.  St.   158; 

Fassett  v.  Smith,  28  N.  T.  252.  Fessler's  Appeal,  75  Pa.  St.  483;  Myers's 

>  TuUy  V.  Harloe,  35  Cal.  802,  95  Am.  Appeal,  42  Pa.    St  518.     See,    howeyer, 

Dec  102;  Summers  v.  Roos,  42  Miss.  749,  Metropolitan  Bank  v.  Godfrey,  23  111.  579. 

285 


§  876.]  THE  DEBT  SECURED. 

upon.^  Thus,  if  a  mortgage  is  made  to  secure  future  advances  to 
be  used  in  the  construction  of  a  building  on  the  mortgaged  land, 
and  a  mortgage  for  the  contemplated  amount  is  made  and  recorded, 
it  has  priority  against  a  mechanic's  lien  for  materials  furnished  in 
the  construction  of  such  building  to  the  full  amount  of  the  mort- 
gage, if  the  advances  are  actually  made  to  that  amount,  although 
the  agreement  under  which  they  are  made  is  verbal  only.^  If  such 
agreement  be  in  writing,  it  is  not  necessary  that  it  should  appear  of 
record.^  But  a  parol  agreement  that  a  mortgage  shall  cover  any 
indebtedness  of  the  mortgagor  to  the  mortgagee  for  goods  after- 
wards to  be  purchased  will  not  cover  an  indebtedness  for  goods  pur- 
chased of  the  mortgagee  by  a  partnership  subsequently  entered  into 
by  the  mortgagor;  for  an  indebtedness  of  the  partnership  is  not 
within  the  terms  of  the  original  agreement.^ 

The  agreement  for  the  advances  must  be  contemporaneous:  a 
mortgage  cannot  be  made  available  to  secure  future  advances  by 
any  subsequent  parol  agreement,  in  preference  to  the  lien  of  a  junior 
incumbrance.^ 

376.  The  omission  to  state  on  the  face  of  the  mortgage  the 
time  when  the  first  advances  are  to  be  made  is  not  material. 
It  is  sufficient  that  they  are  to  be  made  from  time  to  time,  as  the 
mortgagor  may  desire,  during  a  specified  period.^  The  amounts  of 
the  several  advances,  and  the  times  when  they  were  actually  made, 
and  the  object  of  the  mortgage,  may  be  shown  by  extrinsic  proof, 
for  in  such  case  the  proof  does  not  contradict  the  mortgage,  or  alter 
its  legal  operation  and  effect  in  any  way.^  Although  the  deed  pur- 
ports to  be  in  consideration  of  a  definite  sum  in  hand  paid  at  the 

1  Tapia  v,  Demartini,  77  Cal.  383,  386,  mark  that  in  each  of  these  cases  there  was 
19  Pac.  Rep.  641,11  Am.  St.  Rep.  288.  Bat  a  written  agreement  on  the  part  of  the 
it  haa  been  held  that,  as  against  the  wife's  mortgagee  binding  him  to  furnish  the  moo- 
right  of  homestead,  a  mortgage  executed  by  ej,  bat  regard  this  circumstance  as  of  no 
her  with  her  husband  to  secure  an  existing  consequence.  Fully  sustained  in  LoTelaoe 
debt,  and  future  advances  to  the  husband  v,  Webb,  62  Ala.  271,  281. 

orallj  agreed  for,  is  not  valid  to  cover  such  *  Taylor  o.  Cornelius,  60  Pa.  St.  187 ; 

future  advances.    The  incumbrance  for  f u-  Moroney's  Appeal,  24  Pa.  St.  372 ;  Thomas 

tare  advances,  being  a  mere  oral  agreement,  v.  Davis,  3  Phila.  171. 

constitutes  a  power  in  another  to  incumber  ^  Parkes  v.  Parker,  57  Mich.  57,  23  N. 

the  bomeitead  at  will,  and  is  not  a  convey-  W.  Rep.  458. 

ance  executed  and  acknowledged  by  hus-  ^  Tmscott  v.  King,  6  N.  T.  147, 161,  per 

band  and  wife,  as  required  by  statute,  and  Jewett,  J. ;  Walker  v.  Snediker,  Hoff.  145 ; 

is  not  enforcible.    Merced  Bank  v,  Rosen-  Hall  v.  Grouse,  13  Hun,  557. 

thai  (Cal.),  31  Pac.  Rep.  849.  o  Wilson  t^.  Russell,  13  Md.  494,  71  Am. 

2  Fktt  0.  Griffith,  27  N.  J.  £q.  207.  The  Dec.  645.  And  see  Ahem  t^.  White,  39  Md. 
court,  citing  Moroney's  Appeal,  24  Pa.  St.  409. 

372;  Taylor  v.  La  Bar,  25  N.  J.  Eq.  222;        7  Hall  ».  Crouae,  13  Hon,  557. 
Macintosh  v.  Thurston,  25  N.  J.  Eq.  242,  re- 
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FUTUBE  ADVANCES.  [§§  377,  378. 

time,  it  may  be  shown  by  parol  evidence  that  the  deed  was  made  to 
secure  advances  made  and  to  be  made  to  that  extent.^ 

Parol  evidence  is  also  admissible  to  show  that  the  mortgage  was 
given  to  secure  advances  to  be  made  by  a  party  not  named  in  the 
mortgage.2 

When  a  mortgage  has  been  given  in  terms  to  secure  future  ad- 
vances and  acceptances,  and  the  mortgagee,  in  a  suit  to  enforce 
the  mortgage,  produces  drafts  of  the  mortgagor  upon  him,  there 
is  no  presumption  that  the  drafts  were  drawn  against  funds  of  the 
drawer,  but  the  burden  is  upon  the  mortgagor  to  show  this  if  he 
makes  the  claim.^ 

377.  All  limitations  of  the  security  must  be  observed.  Al- 
though, as  already  seen,  a  mortgage  made  in  good  faith  to  secure 
future  debts  expected  to  be  contracted,  or  advances  to  be  made  in 
the  course  of  dealing  between  the  parties,  is  a  good  and  valid  secu- 
^^y*^  yet  if  limited  by  the  terms  of  the  mortgage,  either  as  to 
amount  or  the  time  within  which  the  advances  are  to  be  made,  or 
the  nature  of  them,  the  limitation  must  be  strictly  observed  ;  thus 
a  mortgage  to  secure  credits  or  advances  to  be  made  within  a  lim- 
ited time  secures  none  made  afterwards.^  As  a  general  rule,  ad- 
vances in  excess  of  the  amount  of  a  mortgage  are  not  secured 
by  it.« 

A  limitation  in  terms  of  the  amount  of  the  advances  to  be  made 
may  be  controlled  by  other  expressions  in  the  mortgage  as  to  the 
purpose  of  the  advances ;  thus,  where  the  controlling  purpose  was  to 
secure  advances  suGBcient  to  enable  the  mortgagor  to  raise  a  crop  of 
cotton,  advances  beyond  the  sum  specified  were  protected.^ 

If  limited  in  amount  and  time,  and  the  full  amount  be  once 
advanced  and  repaid,  and  further  loans  are  made  within  the  time 
limited,  these  are  covered  by  the  mortgage  as  against  subsequent 
purchasers.^ 

378.  If  the  mortgagee  advance  only  a  part  of  the  sum  con- 

1  Foster  17.  Reynolds,  38  Mo.  553 ;  Cole  James  v.  Morey,  2  Cow.  246,  292,  6  Johns, 

r.  AJbers,  1  Gill,  412;  Moses  r.  Hatfield,  27  Ch.  417,  14  Am.  Dec.  475;  Briuckerhoff  v, 

S.  C.  324,  3  S.  E.  Rep.  538,  540;  Tapia  o.  Lansing,  4  Johns.  Ch.  65,  73,  8  Am.  Dec. 

Demaitini,  77  Cal.  383,  388,  19  Pac.  Rep.  538;  Bank  of  Utica  v.  Finch,  3  Barb.  Ch. 

641 ;  Hockaba  v.  Abbott,  87  Ala.  409,  6  So.  293,  49  Am.  Dec.  175 ;  Walker  v.  Snediker, 

Rep.  48.  Hoff.  145;  Yelrerton  v,  Shelden,  2  Sandf. 

3  Hall  0.  Crouse,  13  Hun,  557.  See  Craig  Ch.  481. 

r.  Tappin,  2  Sandf.  Ch.  78.  «  Miller  v.  Whittier,  36  Me.  577. 

*  Lewis  P.  Wayne,  25  Ga.  167.  *  McComb  v.  Barcelona  ApaitmentAss'n, 

*  tJnited  States  v,  Hooe,  3  Cranch,  73;  10  N.  Y.  Snpp.  546. 

Sbirraa  c.  Caig,  7  Cranch,  34.    Massaehu-        ^  Bell  v,  Radcliff,32  Ark.  645. 

iatti:  Commercial  Bank  v.  Cunningham,        ^  Wilson  u,  Rnssell,  13  Md.  494,  71  Am. 

24  Pick.  270,  35  Am.  Dec.  322.  New  York :    Dec.  645. 
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§  379.]  THE  DEBT  SECURED. 

templated  in  the  mortgage,  it  is  a  yalid  security  for  so  much  as  he 
does  advance,^  and  for  so  much  only.  For  the  advances  actually 
made,  the  mortgage  is  good  against  the  mortgagor's  assignee  in 
bankruptcy.^  Likewise  if  a  mortgage  be  given  for  a  loan  and  for 
the  price  of  lands  to  be  conveyed,  and  the  mortgagee  wrongfally 
refuses  to  convey  the  land,  the  mortgage  can  be  enforced  only  for 
the  money  advanced.^ 

If  the  mortgagee  fails  or  refuses  to  make  any  advances  according 
to  his  agreement,  and  retains  possession  of  the  lands  under  an  abso- 
lute deed  intended  as  a  mortgage,  the  mortgagor  cannot  recover  ibc 
amount  of  the  promised  advances.  He  can  recover  such  special 
damages  as  have  resulted  from  the  mortgagee's  refusal  to  make  the 
advances ;  but  in  case  no  special  damages  are  shown,  the  mortgagor 
can  recover  only  nominal  damages.^  Of  course  he  can  have  the 
mortgage  or  conveyance  released. 

When  a  mortgage  is  an  open  one,  as,  for  instance,  one  made  by 
an  absolute  conveyance,  or  to  secure  undefined  future  advances,  the 
mortgagee  is  entitled  to  recover  under  it  only  so  much  as  he  shows 
affirmatively  to  be  due.  Any  doubt  and  uncertainty,  it  is  said, 
should  operate  against  the  mortgagee  and  not  in  his  favor.^ 

III.  Mortgage  of  Indemnity. 

379.  Description  of  the  indemnity.  —  Very  much  of  what  has 
already  been  stated,  in  regard  to  present  and  future  debts  secured 
by  mortgages,  is  applicable  to  mortgages  made  to  indemnify  a  mort- 
gagee against  liabilities  incurred  or  to  be  incurred  by  him  in  behalf 
of  the  mortgagor.  Mortgages  of  indemnity  are  perhaps  most  often 
given  as  security  for  liabilities  to  be  incurred  in  the  future,  so  that 
they  are  to  this  extent  mortgages  to  secure  future  advances.     Such 

^  Watts  V.  Bonner,  66  Miss.  629,  6  So.  This   decision   seems    to   be    erroneons. 

Rep.  187;  Dart  v,  McAdam,  27  Barb.  187;  Craig,  Scott,  and  Sheldon,  JJ.,  diasenting, 

Freeman  v.  Auld,  44  Barb.  14 ;  Coleman  r.  take  the  correct  view  of  the  case  when  tbey 

Galbreath,  53  Miss.  303 ;  Forsyth  v.  Freer,  say :  "  Eqnitj  regards  sobstance,  not  foniL 

62  Ala.  443 ;  Morris  o.  Cain,  39  La.  Ann.  The  substance  of  the  transaction  wss  thtt 

712,  1  So.  Rep.  797,  2  So.  Rep.  418.    See,  there  was  but  $3,000  furnished,  instead  of 

in   this  connection,   the  case  of    Walker  $5,000,    and     the   former    was    accepted 

V.  Carleton,  97  Hi.  582,  where  a  loan  for  in  lien  of  the  latter;  and  the  trust   deed 

$5,000  had  been  agreed  upon,  and  a  note  to  the  extent  of  $3,000  was  valid  and  en- 

and  trust  deed  for  that  sum  executed,  and  forcible." 

the  deed  recorded,  when  the  lender  was  able  '  Schuize  i\  Bolting,  8  Biss.  174. 

to  furnish  only  $3,000  of  the  amount,  for  '  Robinson  v.  Cromelein,  15  Mich.  316. 

which  sum  he  took  a  separate  note  payable  ^  Turpie  v.  Lowe,  1 14  Lid.  37, 15  N.  £. 

in  a  short  time.    A  majority  of  the  court  Rep.  834 ;  Watts  o.  Bonner,  66  Miss.  6S9, 

held  that  the  trust  deed  did  not  secure  the  6  So.  Rep.  187. 

smaller  note.  ^  Kline  v,  McGackin,  25  N.  J.  £q.  433. 
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mortgages  generally  declare  the  purpose  for  which  they  are  given, 
and  set  ont  particularly  the  liabilities  incurred  or  to  be  incurred  by 
the  mortgagee.  But  this  is  not  essential.  A  mortgage  given  for  a 
definite  sum,  without  specifying  the  liabilities  secured,  may  be  shown 
by  parol  evidence  to  have  been  given  to  indemnify  the  mortgagee 
against  his  liability  as  an  indorser  or  surety  for  the  mortgagor.^ 
Thus,  where  a  mortgage  recited  that  the  mortgagor  was  indebted  to 
the  mortgagee  in  a  certain  sum,  "  being  for  money  advanced,"  and 
that  the  mortgage  was  made  to  secure  the  payment  of  such  debt,  the 
mortgagee  was  not  precluded  from  showing  that  the  real  considera- 
tion of  the  mortgage  was  the  indorsement  by  him  of  the  mortgagor's 
note  for  that  sum.  <^  The  question  of  consideration  was  raised  by 
the  defendant's  proving,  by  the  mortgagee,  that  no  money  was  ad- 
vanced to  him  upon  the  mortgage.  It  thus  became  proper,  if  not 
necessary,  to  show  what  the  real  consideration  was,  and  tliia  was  all 
that  was  done.  The  plaintiff  had  a  valid  mortage,  as  to  the  mort- 
gagor." He  would  not  be  permitted  to  impeach  it  by  showing  that 
the  consideration  was  not  money  advanced  to  him,  and  shut  out 
evidence  of  the  true  consideration.^  *'  There  cannot  be  a  more  fair, 
bond  fide,  and  valuable  consideration  than  the  drawing  or  indorsing 
of  notes  at  a  future  period,  for  the  benefit  and  at  the  request  of  the 
mortgagor ;  and  nothing  is  more  reasonable  than  the  providing  a 
sufiScient  indemnity  beforehand."  ^  It  is  undoubtedly  desirable  that 
the  true  consideration  be  fully  stated,  and  when  this  is  not  done  the 
instrument  may  be  open  to  the  suspicion  that  it  was  made  to  de- 
ceive the  mortgagor's  creditors ;  but  the  true  consideration  may  in 
all  eases  be  explained,^  and  parol  evidence  is  admissible  to  dhow  it.^ 
380.  A  general  deBcription  of  the  liability  is  sufficient.  A 
mortgage  to  indemnify  an  indorser  for  liability  on  notes  to  be  in- 
dorsed within  two  years  from  the  date  of  the  mortgage,  to  an 
amount  ;)ot  exceeding  $16,000  at  any  one  time,  and  a  renewal  of 
such  notes,  was  sustained  as  against  a  purchaser  from  the  mort- 
gagee.^   A  mortgage  to  indemnify  one  for  indorsing  '*a  note  of 

1  Shirras  v,  Caig,  7  Cranch,  34;  Law-  Niemann,  46  Micb.  135, 18  N.  W.  Rep.  719; 

rence  v.  Tacker,  23  How.  14;  McKinster  Williams  v.  Silliman,  74  Tex.  626, 12  S.  W. 

V,  Babcock,  26  N.  T.  378;  Bank  of  Utica  Rep.  534. 

r.  Finch,  3  Barb.  Cb.  293,  49  Am.  Dec.  *  McKinster  v.  Babcock,  26  N.  T.  378 ; 

175.  Gardner  v.   Webber,  17  Pick.   407,  414; 

*  Per  Marvin,  J.,  in  McKinster  v.  Bab-  Commercial  Bank  v.  Cunningham,  24  Pick. 
cock,  26  N.  T.  378.  270,  35  Am.  Dec.  322. 

*  PerTilghman,C.J.,inLj^let;.Dacomb,  >  Catler  v.  Steele,  93  Mich.  204,  53  K. 
5  Binn.  585, 590.    See,  also,  Dnncan  v.  Mil-  W.  Rep.  521. 

ler,  64  Iowa,  223,  20  N.  W.  Rep.   161 ;        «  Utley  v.  Smith,  24  Conn.  290,  63  Am. 
Forbes  v.  McCoy,  15  Neb.  632;  Adams  v,    Dec.  163.    The  court,  Ellsworth,  J.,  said: 
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!,000,  made  payable  to  the  order  of  the  grantor,  and  by  him 
signed  and  indorsed,"  is  not  Toid  for  ancertainty.  The  note  in- 
.tended  may  be  identified  by  parol  evidence.^  In  like  manner,  as 
lunder  a  mortgage  conditioned  to  indemnify  the  mortgagee  for  in- 
'dorsements  of  certain  notes  payable  at  two  banks  specified,  parol 
^evidence  is  admissible  to  show  what  notes  had  been  indorsed  by 
the  mortgagee  and  were  intended  to  be  secured.^  A  condition  to 
iindemnify  the  mortgagee  against  liability  as  sarety  for  the  mort- 
;gagor,  a  certain  sum  being  mentioned,  be  the  debts  more  or  less, 
coTers  all  debts  for  which  the  mortgagee  is  surety,  be  they  more 
or  leis.^  A  mortgage  conditioned  to  save  the  mortgagee  harmless 
for  indorsing  notes  for  the  mortgagor,  when  thereafter  requested, 
to  the  amount  of  $7,000,  and  also  renewal  notes,  is  not  invalid  for 
uncertainty  as  against  subsequent  incumbrances.^  Nor  is  a  mort- 
gage invalid  which  is  given  to  secure  an  ^'  accommodation  indorser 
and  ^signer  on  sundrv  notes,  drafts,  and  bills  of  exchange,  now  ma 
turing  IB  fiandry  banks,  and  in  the  hands  of  sundry  individuals,  to 
the  amottfit  of  $50,000,  a  particular  description  of  which  we  are 
not  able  to  give,  or  in  whose  hands  they  are.*'  ^  A  recital  in  a 
mortgage  that  the  mortgagee  had  indorsed  two  bills  of  exchange, 
when  intfact  he  had  indorsed  only  one,  and  had  paid  the  other  for 
the  honor  of  the  drawer,  does  not  invalidate  the  security.^  A  mort- 
gage for  a  definite  sum,  but  expressed  to  be  ^^  giyen  to  secure  what- 
ever'indebtedfiess  may  at  any  time  exist  from  the  mortgagor  to  the 
mortgagee,^'  does  not  restrict  the  indebtedness  secured  to  such  debts 
as  may  be  contracted  directly  from  the  mortgagor  to  the  mortgagee, 
I  but  includes  also  any  obligations  the  mortgagor  may  incur  by  in- 
dorsing the  notes  of  another  party.  The  terms  of  the  mortgage 
are  broad  enough  to  cover  any  kind  of  indebtedness.^ 

A  mortgage  made  to  indemnify  one  against  loss  by  reason  of  his 
becoming  a  surety  for  the  mortgagor,  which  provides  that  the  prop- 
erty shall  be  liable  for  *^  no  more  than  $5,000,"  is  a  limitation  upon 
any  increase  of  the  debt  secured  above  that  amount,  yet  interest  is 
recoverable  as  an  incident  to  the  debt.^ 

"  Were  this  an  original  qaestion,  it  woald  ^  Benton  v,  Sumner,  57  N.  H.  1 17 ;  Barker 

be  difficult,  we  think,  to  sustain  the  deeds  v.  Barker,  62  N.  H.  366 ;  Melrin  v.  Fellows, 

against   this  objection,  but  it  is  not;  and  33  N.  H.  401. 

although  our  early  decisions  would  hold  *  Orr  v.  Hancock,  I  Root,  265. 

them  void  for  Tagueness,  our  decisions  for  ^  Ketchnm  v,  Jauncejr,  23  Conn.  123. 

the  hist  ten  or  fifteen  years  have  gone  fur-  *  Lewis  u,  De  Forest,  20  Conn.  427. 

ther,  and  established  the  law  to  be  liberal  *  Fetter  v.  Cirode,  4  B.  Mon.  482. 

enough  to  sustain  mortgages  quite  as  indefi-  ^  First  Nat.  Bank  v,  Byard,  26  N.  J.  £q. 

nite  and  vague  as  the  present."  255. 

1  Goddard  i;.  Sawyer,  9  Allen,  78.  »  Stajffonl  v.  Jones,  91  N.  C.  189. 
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A  mortgage  made  to  secure  indorsers  upon  a  note  contemplated 
to  be  discounted  at  a  particular  bank,  and  so  expressed  in  the  deed, 
is  valid,  although  the  note  be  discounted  in  a  bank  other  than  that 
named,  and  is  subsequently  transferred  to  a  third  bank.  A  subse- 
quent incumbrancer  cannot  invalidate  the  mortgage  for  this  reason, 
unless  he  can  show  that  he  was  misled  by  this  description,  and 
advanced  money  upon  the  land,  or  acquired  an  interest  in  it  after 
inquiry,  and  in  the  confidence  that  no  such  lien  existed.^ 

A  mortgage  indemnifying  a  purchaser  of  land  from  loss  by  reason 
of  a  failure  of  title  to  a  portion  of  it,  covers  the  actual  loss  sus- 
tained by  the  purchaser  from  his  eviction  from  such  land.^ 

381.  All  limitations  of  the  seourity  must  be  observed.  But 
if  the  sum  for  which  the  mortgage  of  indemnity  is  given  be  lim- 
ited, the  security  cannot  be  extended  beyond  that  amount.  But 
on  the  other  hand  a  mortgage  conditioned  to  be  void  upon  the 
payment  of  a  certain  sum  upon  a  note  of  another  for  a  much 
larger  amount  does  not  entitle  the  mortgagor  to  the  benefit  of 
payments  upon  the  note  by  the  promisor.^  In  order  to  create  a 
liability  upon  a  mortgage  made  to  guarantee  a  contemplated  loan 
to  another,  the  loan  must  correspond  with  the  recital  of  it  in  the 
mortgage.^ 

A  mortgage  made  to  secure  one  from  all  liability,  which  he  may 
incur  by  reason  of  his  becoming  surety  or  indorser  on  the  notes  of 
the  mortgagor,  does  not  secure  notes  given  to  the  mortgagee  for 
money  loaned  by  him,  and  as  evidence  of  such  loan  ;  ^  and  a  mort- 
gage conditioned  for  the  payment  of  all  sums  of  money  owing  by 
the  mortgagor  to  the  mortgagee  as  maker  or  indorser  of  any  notes, 
bills  of  exchange,  bonds,  checks,  or  securities  of  any  kind  given  by 
him,  does  not  secure  a  debt  not  evidenced  by  an  instrument  in  writ- 
ing.® A  mortgage  conditioned  to  secure  a  bank  for  all  notes,  bills, 
or  checks  which  have  been  or  shall  be  made,  drawn,  indorsed,  or 
accepted  by  the  mortgagor,  or  discounted  by  said  bank  for  his  ben- 
efit,  and  to  pay  all  balances  of  account,  and  all  sums  of  money  due 
or  owing  by  him  to  said  bank  on  any  account  whatever,  does  not 
cover  the  indebtedness  of  a  firm  of  which  the  mortgagor  subse- 
quently became  a  member."^ 

1  Patterson  v,  Johnston,  7  Ohio,  225.  Griffiths,  1  Lowell,  431 ;  Townsend  v.  Em- 

*  Ralston  r.  Effinger,  86  Va.  1008,  11  S.    pire  Stone  Dressing  Ck>.  6  Duer,  208. 
£.  Rep.  975.  «  Clark  v.  Oman,  15  Graj,  521. 

«  Popple  V.  Dajr,  123  Mass.  520.  «  Walker  v,  Paine,  31  Barb.  213.    And 

*  Thomas  v,  Olney,  16  III.  53.    And  see    see  Lauderdale  t;.  Hal  lock,  15  Miss.  622. 
Ryan  v.  Shawneetown,   14  111.  20;  /n  re        ^  Bank  of  Buffalo  v.  Thompson,  121  N. 

Y.  280,  24  N.  E.  Rep.  473. 
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382.  A  oontinuing  security.  —  A  mortgage  given  to  indemnify 
an  indorser  or  surety  on  a  note  is  a  continuing  security  for  all  re- 
newals of  such  note  unti]  it  is  finally  paid.^  So  long  as  the  liability 
continues,  the  security  continues  also.^  Although  made  for  a  defi- 
nite sum  to  a  bank  to  secure  the  liabilities  of  a  firm  for  the  pay- 
ment of  certain  notes,  the  bank  stipulating  to  discharge  the  mort- 
gage when  the  mortgagors  should  cease  to  be  under  any  liabilities  to 
the  bank,  it  is  a  valid  security  for  new  notes  given  to  the  bank  in 
renewal  of  the  original  notes,  and  subsequent  purchasers  cannot 
object  to  it  because  the  agreement  of  the  bank  was  not  recorded, 
or  that  the  new  notes  were  made  or  indorsed  by  a  new  firm,  formed 
by  taking  in  another  partner.^  Under  a  mortgage  given  to  secure 
the  maker  of  accommodation  notes,  and  renewals  of  them  from  time 
to  time,  it  is  not  necessary,  in  order  to  constitute  the  new  notes 
renewals,  that  they  should  be  given  for  the  same  amounts  and  at 
the  same  periods  as  the  original  notes,  or  that  each  should  be  ap- 
plied to  discharge  its  immediate  predecessor.^ 

But  if  the  surety  loans  to  the  principal  debtor  the  money  to  pay 
the  original  debt,  and  takes  the  debtor's  own  note,  or  that  of  bis 
firm,  for  the  amount,  this  is  not  a  renewal  of  the  original  debt,  bat 
a  new  debt,  to  which  a  mortgage  taken  by  the  surety  for  his  indem- 
nity does  not  attach.* 

A  mortgage  to  two  persons,  who  were  in  fact  copartners,  though 
not  so  described  in  the  mortgage,  intended  ^'  as  a  continuing  se- 
curity and  indemnity "  for  indorsements  in  any  form  incurred 
and  to  be  incurred  for  the  mortge^ors,  includes  not  merely  such 
liabilities  as  were  incurred  by  the  mortgagees  jointly  as  copart- 
ners, but  such  as  were  incurred  by  either  of  them,  separately  and 
individually.® 

A  mortgage  to  secure  a  partnership  against  liability  for  indorse- 
ments embraces  such  a  liability  for  indorsements  made  in  the  name 
of  the  firm  after  the  secret  withdrawal  of  one  of  its  members.^ 

^  Chapman  v,  Jenkins,  31   Barb.   164 ;        '  Commercial  Bank  v.  Cunningham,  24 

BrinckerhofF  r.  Lansing,  4  Johns.  Ch.  65,  8  Pick.  270, 35  Am.  Dec.  322.    The  mortgiige 

Am.  Dec.  538;  Babcock  v*  Morse,  19  Barb,  may  properly  provide  in  terms  that  it  shill 

140.    The  protection  of  a  mortgage  given  be  a  continuing  security.    Faasett  v.  Smith, 

to  a  mortgagee  as  surety  on  the  mortgagor's  23  N.  Y.  252. 

note  extends  to  a  liability  incurred  by  the        ^  Gault  t;.  McGrath,  32  Pa.  St.  392. 
mortgagee  jointly  with  the  mortgagor  for        ^  Bnrson  v.  Andes,  83  Va.  445,  8  8.  £• 

money  borrowed  to  pay  the  original  note.  Rep.  249. 
Nesbit  V.  Worts,  37  Ohio  St.  378.  «  National  Bank  v.  Bigler,  83  N.  T.  51. 

3  Hawkins  v.  May,  12  Ala.  673 ;  Mayer        ^  Buffalo  City  Bank  v,  Howard,  35  N.  Y. 

V.  Grottendick,  68  Ind.  1,  quoting  text    See  500. 
Hyland  v.  Habich,  150  Mass.  112,  22  N.  E. 
Rep.  765, 15  Am.  St.  Rep.  174. 
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An  assignment  of  a  mortgage  of  indemnity  carries  only  the  right 
to  recover  the  amount  for  which  the  mortgagee  coald  then  enforce 
it.  The  assignment  is  a  limitation  of  the  security  to  the  amount 
then  actually  paid,  and  a  reassignment  of  the  mortgage  does  not 
restore  the  security  for  more  than  the  amount  for  which  it  was  a 
security  before  the  assignment.^ 

A  mortgage  to  indemnify  a  surety  upon  a  guardian's  bond  applies 
to  a  renewal  of  the  bond.^ 

383.  A  mortgage  of  indemnity  to  a  surety  is  a  lien  from  the 
time  of  its  execution  and  delivery,  and  not  qfierely  from  the  time 
when  the  mortgagee  pays  the  debt  on  which  he  is  surety;^  and 
therefore  it  takes  precedence  of  a  conveyance  made  by  the  mort- 
gagor, or  of  a  judgment  rendered  against  him,  after  the  execution 
of  the  mortgage  and  before  the  mortgagee  has  paid  the  debt  so  as 
to  become  entitled  to  enforce  the  security.^  It  is  sometimes  said 
that  a  mortgage  given  to  secure  one  who  is  expected  to  make,  in- 
dorse, or  accept  negotiable  paper  for  the  accommodation  of  another, 
is  a  lien  from  the  time  such  liability  is  incurred ;  ^  but  whenever 
there  is  a  legal  obligation  to  incur  the  liability,  the  mortgage  is  a 
lien  from  the  time  of  its  delivery.^  When  there  is  no  obligation  to 
incur  such  future  liabilities,  the  mortgage  constitutes  a  lien  from 
the  time  the  liability  is  incurred,  and  is  preferable  to  a  judgment 
rendered  afterwards,^  but  not  to  incumbrances  made  before  ad- 
vances, of  which  the  mortgagee  had  notice  at  the  time  of  the 
advances. 

An  executor  gave  to  his  sureties  a  mortgage  to  indemnify  them 
against  ^'  all  loss,  cost,  damage,  and  expense  which  they  could  or 
might  be  put  to  by  reason  of  their  being  sureties  on  his  bond." 
The  executor  filed  his  account  showing  a  certain  balance  in  his 
hands.  The  court  approved  the  account,  and  ordered  the  fund  to 
be  distributed.  The  executor  was  at  this  time  insolvent,  and  one 
of  the  sureties  advanced  the  money  to  pay  the  legacies.  These 
payments  were  made  before  suit  was  brought,  and  before  any  de- 
mand was  made  upon  the  sureties  by  the  legatees.     It  was  held 

1  O'Hara  v.  Baum,  88  Pa.  St.  114.  *  Choteau  v,  Thompson,  2  Ohio  St.  114; 

«  Bobbitt  V.  Flowers,  1  Swan,  511.  Bank  of  Montgomery  County's  Appeal,  36 

»  Kratsinger  v.  Brown,  72  Ind.  466.    This  Pa.  St.  1 70 ;  Bank  of  Commerce  Appeal,  44 

case  farther  holds  that,  of  two  indemnifying  Pa.  St.  423. 

mortgages,  that  which  is  first  executed  and  •  Taylor  v.  Cornelius,  60  Pa.   St.   187; 

duly  recorded  is  the  prior  lien.  Lyle  v.  Ducomb,  5  Binn.  585. 

*  Watson  0.  Dickens,  20  Miss.  608 ;  State  ^  Kramer  v.  Farmers*  &  Mechanics*  Bank, 

r.  Hemingway,  69  Miss.  491,  10  So.  Rep.  15  Ohio,  253;  Hartley  v,  Kirlin,  45  Pa. 

575 ;  Burdett  v.  Clay,  8  B.  Mon.  287.  St.  49. 
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that  the  surety  was  entitled  to  all  the  benefit  of  the  mortga^  as 
against  an  intervening  judgment  creditor  who  obtained  judgment 
shortly  after  the  mortgage  was  executed.^ 

384.  Parol  evidence  is  admissible  to  show  the  true  charao 
ter  of  a  mortgrage,  and  for  what  purpose  and  what  consideration 
it  was  given.  Although  it  is  for  a  definite  sum^  and  secures  the 
payment  of  notes  for  definite  amounts,  it  may  be  shown  that  it  is 
simply  one  of  indemnity,^  or  for  future  advances.^  When  the  ob- 
ject is  simply  to  indemnify  the  mortgagee  for  a  liability  he  has 
incurred  or  may  incur,  the  amount  of  the  mortgage,  or  of  the  mort- 
gage note,  serves  merely  to  limit  the  extent  of  the  security.  Upon 
the  foreclosure  of  such  a  mortgage,  the  amount  for  which  judgment 
is  to  be  rendered  is  the  amount  the  mortgagee  has  been  compelled 
to  pay  under  the  liability  for  which  he  was  secured,  with  interest 
from  the  date  of  the  payment.  The  amount  and  date  of  the  mort- 
gage note  are  wholly  disregarded  in  ascertaining  this  sum.^ 

A  distinction  is  taken  between  a  mortgage  conditioned  to  secure 
against  a  specific  thing,  and  one  of  indemnity  against  damage  by 
reason  of  the  non-performance  of  the  thing  specified.  Where  the 
indemnity  provided  is  against  a  "  charge  "  or  "  fixed  legal  liability," 
the  obligee  is  to  be  saved  from  the  thing  specified,  and  the  right  of 
action  becomes  complete  on  the  defendant's  failure  to  do  the  partic- 
ular thing  he  agreed  to  perform ;  while,  on  the  other  hand,  where 
the  covenant  is  for  indemnity  only,  and  against  resultant  dam- 
ages, these  must  be  actually  suffered  before  an  action  can  be  main- 
tained.^ 

A  mortgage  given  as  a  continuing  security  and  indemnity  for  and 
against  all  liabilities  the  mortgagees  had  incurred  or  might  thereaf- 
ter incur  for  the  mortgagor  as  indorsers,  is  not  a  mortgage  of  indem- 

^  §§  352,  367  a ;  Smith  v.  B&ttj,  91  Pa.    which  he  is  interested,  or  iu  any  way  con- 
st. 1 19.  nected,*'  will  be  held  to  secare  not  only  past 
2  Price  V.  Gover,  40  Md.  102;  Jones  v.    but  all  future  indorsements,  when  it  appears 


Guaranty  &  Indemnity  Co.  101  U.  S.  622 
United  States  v.  Sturges,  1  Paine,  525 
Agawam  Bank  v.  Strever,  18  N.  Y.  502 
Merchants'  Nat.  Bank  v.  Hall,  83  N.  Y.  338 


that,  fiX  the  time  it  was  executed,  there  was 
but  one  indorsement  outstanding,  and  that 
on  a  note  of  the  mortgagor's  firm.  Farr  v. 
Doxtater,  9  N.  Y.  Snpp.  141. 


Simons  v.  Bank,  93  N.  Y.  269 ;  Mayer  v.  ^  McAteer  v.  McAteer,  31   S.  C.  313,  9 

Grottendick,  68  lud.  1,  quoting  text;  Moses  S.  E.  Rep.  966;  Kaphan  v.  Ryan,  16  S.  C. 

V.  Hatfield.  27  S.  C.  324,  3  S.  E.  Rep.  538,  352. 

540,  quoting  text.  *  Athol  Savings  Bank  v.  Pomroy,  115 

A  mortgage  reciting  that  it  is  given  as  Mass.  573 ;   Vogan  v.  Gamine tti,  65  CaL 

"  security  for  the  payment  of  any  and  all  438.    And  see  §  64. 

notes,  checks,  and  drafts  indorsed  by  [the  ^  Gilbert  v.  Wiman,  1  N.  Y.  550,  49  Am. 

mortgagee]  for  the  benefit  or  accommoda^  Dec.  359,  as  stated  by  Finch,  J.,  in  National 

tion  of  the  mortgagor,  or  of  any  firm  in  Bank  i;.  Bigler,  83  K.  Y.  51,  61. 
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nity  merely,  but  one  of  security  as  well,  and  therefore  it  is  not 
essential  to  a  recovery  to  show  that  damages  have  been  sustained  ; 
bat  the  right  of  the  mortgagees  to  resort  to  the  security  arises  when 
their  liability  is  fixed. 

If  a  mortgage  given  to  secure  the  mortgagee  from  loss  by  reason 
of  his  having  become  a  surety  upon  k  note  executed  by  one  of  the 
mortgagors  stipulates  that  the  mortgagors  '^  will  pay  the  sum  of 
money  above  secured,"  a  cause  of  action  accrues  to  the  mortgagee 
upon  failure  of  the  maker  of  the  note  to  pay  the  note  when  it  be- 
comes due,  without  the  mortgagee's  first  paying  the  note.^ 

385.  The  principal  creditor  is  entitled  to  the  benefit  of  a 
mortgragre  griven  for  the  inden\pity  of  a  surety.^  Three  joint 
indorsers  of  the  paper  of  a  manufacturing  company  executed  sep- 
arate mortgages  to  a  trustee  under  an  agreement  that,  if  either 
should  pay  more  than  his  equal  proportion  of  the  notes  indorsed, 
he  should  recover  from  each  of  the  others  the  shares  they  ought 
respectively  to  contribute.  It  was  held  that  the  agreement  and 
mortgages  secured  not  merely  equality  of  payment  between  the 
sureties,  but  also  secured  the  payment  of  the  indorsed  notes  to 
the  holders  who  might  join  with  the  trustee  in  enforcing  the  mort- 
gages.* 

The  principal  creditor  is  not  entitled  to  the  benefit  of  a  mort- 
gage given  to  a  surety  until  the  liability  of  the  latter  is  fixed.^ 
If  the  indorser  is  discharged  by  the  laches  of  the  creditor,  he  can- 
not claim  the  benefit  of  the  mortgage.'^  The  condition  of  such  a 
mortgage  is  broken  when  the  mortgagor  fails  to  pay  the  debt  at  the 
time  stipulated,  so  that  the  mortgagee  is  exposed  to  a  suit.^  He 
may  then  at  once  proceed  to  foreclose  the  mortgage  without  notice 
or  further  action  on  his  part."^  When  the  condition  is  to  indemnify 
the  mortgagee  against  the  support  of  a  third  person,  it  is  a  sufficient 
breach  that  the  mortgagee  is  compelled  to  pay  for  such  support  for 
a  part  of  the  time.^ 

If  the  mortgage  to  the  surety  include  a  debt  due  to  himself,  as 
well  as  the  debt  for  which  he  is  liable  as  surety,  as  between  him- 
self and  the  principal  creditor  the  latter  is  entitled  to  be  first  paid 
out  of  the  proceeds  of  the  mortgage,  on  the  ground  that  such  mort- 

^  Ganel  v.  Cue,  72  Ind.  34  ;  Thomas  v.  *  Tilford  v.  James,  7  B.  Mon.  336. 

Allen,  1  Hill,  145  ;  Gilbert  v,  Wiman,  1  N.  «  Tilford  i;.  James,  7  B.  Mon.  336. 

T.  550,  49  Am.  Dec  359;  Wilson  v.  Stil-  «  Shaw  v.  Loud,  12  Mass.  447. 

well,  9  Ohio  St  467,  75  Am.  Dec.  477;  ^  Butler  v.  Ladue,  12  Mich.  173. 

Loosemore  v,  Radford,  9  M.  &  W.  657.  ^  Whitton  v.  Whitton,  38  N.  H.  127,  75 


2  Jones  on  Pledges,  §§  523-533.  Am.  Dec.  163. 

>  Seward  v,  Huntington,  26  Hun,  217. 
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gagee  is  a  quasi  trustee  for  the  creditor  in  respect  of  the  indemnity 
thus  obtained.^ 

386.  Under  what  ciroumstanoes  one  who  haa  taken  a  mort- 
8ra,ge  solely  for  his  own  indenuiity  may  releaae  the  security 
does  not  seem  to  be  determined.  As  against  the  principal  creditor, 
who  is  entitled  to  the  benefit  of  the  securities  held  by  the  surety, 
it  would  seem  at  any  rate  that  after  a  default  on  the  part  of  the 
principal  debtor,  and  the  liability  of  the  surety  had  thus  become 
fixed,  he  could  not  release  the  securities  held  by  him.  As  against 
his  own  creditors,  after  he  has  become  insolvent,  it  would  also  seem 
that  he  could  not  release  a  mortgage  or  other  security  held  by  him 
as  indemnity .2  If  the  mortgage  ^held  by  him  be  anything  more 
than  one  of  indemnity,  if,  for  instance,  it  in  terms  secures  the  ori- 
ginal debt,  he  has  no  right  to  discharge  it. 

An  indorser  of  certain  notes  took  from  the  maker  of  them  a 
mortgage  as  security  from  any  loss  the  indorser  might  sustain  from 
the  non-payment  of  the  notes.  The  proviso  was  that  the  mort- 
gagor should  pay  the  notes  at  their  maturity  ''  to  the  holders  of 
them,"  or  to  the  indorser,  should  the  latter  be  compelled  to  take 
them  up ;  the  mortgagee  subsequently  released  the  mortgage  before 
the  notes  were  paid,  and  the  mortgagor  conveyed  the  premises  to 
a  purchaser.  The  holder  of  the  mortgage  notes  then  filed  a  bill  to 
foreclose  the  mortgage ;  and  it  was  held  that  the  mortgage  was  a 
security  for  the  payment  of  the  notes,  as  well  as  an  indemnity  to 
the  indorser;  that  it  inured  to  the  benefit  of  any  one  in  whose 
hands  the  notes  might  be,  provided  he  is  a  bond  fide  holder  of 
them ;  and  that  consequently  the  mortgagee  had  no  power  to  re- 
lease the  mortgage,  so  as  to  deprive  the  holder  of  the  notes  of  the 
benefit  of  this  security.^ 

387.  Not  after  liability  is  fixed.  —  A  mortgage  given  to  in- 
demnify a  surety  or  indorser  does  not,  in  the  first  instance,  attach 
to  the  debt ;  and  whatever  equity  may  arise  in  favor  of  the  cred- 
itor with  regard  to  the  security  arises  afterwards,  and  in  conse- 
quence of  the  insolvency  of  the  parties  primarily  holders  for  the 
debt.  Until  this  equity  arises,  the  surety  has  a  right  in  equity  as 
well  as  at  law  to  release  the  security.  Even  after  such  insolvency 
the  mortgagee  may  surrender  the  security,  if  he  does  it  in  good 
faith,  and  before  any  claim  is  made  upon  him  for  it.  The  applica- 
tion of  it  for  the  benefit  of  third  persons  can  only  be  accomplished 

1  Ten  Eyck  r.  Holmea,  3   Sandf.  Ch.        «  Woodville  v.  Reed,  26  Md.  179, 181. 
*28.  8  Boyd  v.  Parker,  43  Md,  182. 
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by  the  interposition  of  a  court  of  equity,  and  in  case  the  mortgagee 
still  retains  the  security.^ 

But  after  the  principal  debtor  has  become  insolvent,  the  surety 
cannot  make  a  valid  agreement  with  the  holder,  or  any  party  in- 
terested in  one  of  the  notes  on  which  he  is  indemnified  by  the  mort- 
gage, that  the  security  shall  be  first  applied  to  such  note ;  the 
holders  of  all  snch  notes  are  entitled  in  equity  to  share  in  the  prop- 
erty in  proportion  to  their  respective  claims.^ 

When  a  mortgage  is  given  to  indemnify  an  indorser,  the  cred- 
itor  has  an  equitable  claim  to  the  security,  and  after  the  liability 
is  fixed  is  entitled  to  have  the  mortgage  assigned  to  him.  This 
is  the  rule  not  only  where  the  condition  is  that  the  mortgagor 
shall  pay  the  debt,  but  also  where  it  merely  stipulates  that  he  shall 
indemnify  the  surety.^  Thus,  a  mortgage  by  the  principal  maker 
of  a  promissory  note  to  his  surety,  conditioned  that  the  principal 
will  pay  the  note  and  save  the  surety  harmless,  creates  a  trust  and 
an  equitable  lien  for  the  holder  of  the  note ;  and  even  after  the 
surety's  liability  to  the  holder  of  the  note  is  barred  by  the  statute 
of  limitations,  he  holds  the  property  subject  to  such  trust  and  Uen> 
If  he  has  foreclosed  the  mortgage,  and  obtained  an  absolute  title  to 
the  property,  tHe  same  trust  still  attaches  to  it.^  This  equitable 
lien  binds  the  property,  after  a  transfer  of  it  by  the  mortgagee  to 
one  who  has  notice  of  the  trust.  The  mortgage  is  treated  as  a 
mere  security  for  the  debt ;  and  when  the  debt  is  assigned  by  the 
mortgagee,  it  carries  with  it  in  equity,  as  an  incident,  a  right  to 
have  the  estate  appropriated  for  the  payment  of  the  debt  in  the 
hands  of  the  assignee.  To  carry  out  and  enforce  this  equity,  the 
mortgagee  is  regarded  as  the  trustee  of  those  to  whom  he  has  as- 
signed the  debt  secured  by  the  mortgage,  and  can  be  compelled  to 
appropriate  it  for  their  benefit.® 

IV.    Mortgages  for  Support. 

388.  Whether  striotly  mortgrages.  —  It  has  sometimes  been 
questioned  whether  a  deed  conditioned  for  the  support  and  main- 
tenance of  a  person,  or  for  the  performance  of  any  other  duty,  the 

1  Thrall  v.  Spencer,  16  Conn.  139 ;  Ho-  Phillips  v.  Thompson,  2  Johns.  Ch.  418,  7 

mer  o.  Sayings  Bank,  7  Conn.  478 ;  Jones  Am.  Dec.  535 ;  Thornton  v.  Nat.  Exchange 

V.  Qninnipiack  Bank,  29  Conn.  25;  Post  v.  Bank,  71  Mo.  221. 

Tradesmen's  Bank,  28  Conn.  420.  *  Eastman  v.  Foster,  8  Met.  19 ;  Steward 

3  Lewis  V.  De  Forest,  20  Conn.  427.  v,  Welch,  84   Me.  308,  24  Atl.  Hep.  860, 

'  New  Bedford  Inst,  for  Savings  v.  Fair-  861. 

haTen  Bank,  9  Allen,  175 ;  Aldrich  v.  Mar-  ^  Eastman  v,  Foster,  8  Met.  19. 

tin,  4  R.  1.520;  Saylors  v.Saylors,d  Heisk.  •  Rice  v.  Dewey,  13  Gray,  47;  Steward 

525;  Riddle  v.  Bowman,  27  N.  H.  236;  v.  Welch,  84  Me.  308,  24  AU.  Rep.  860. 
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damages  for  a  breach  of  which  are  unliqaidated,  can  be  regarded  as 
strictly  a  mortgage.  Early  definitions  of  mortgages  are  found  by 
which  no  conditional  conveyances  are  mortgages  except  such  as  are 
made  for  the  security  of  a  loan  of  money ;  others  include  all  convey- 
ances made  as  security  for  any  debt ;  while  the  later  doctrine  gener- 
ally is,  that  a  conveyance  conditioned  for  the  performance  of  any 
contract  is  a  mortgage.^  But  in  quite  recent  cases  it  is  said  that 
many  contracts,  the  performance  of  which  may  be  secured  by  con- 
veyances of  land,  have  such  peculiarities  that  the  rules  of  law  relat- 
ing to  mortgages  can  have  but  a  very  partial  if  any  application 
to  them.* 

In  New  Hampshire,  although   it  is   provided  by  statute  ^  that 
^'  every  conveyance  of  lands  made  for  the  purpose  of  securing  the 
payment  of  money,  or  the  performance  of  any  other  thing  in  the 
condition  thereof  stated,  is   a   mortgage,"  it  is  held   that  a  deed 
conditioned  for  support,  and  implying  the  personal  services  of  the 
mortg€tgor,  is  not  a  mortgage.    Neither  the  grantor  nor  the  grantee, 
under  such  a  deed,  can  assign  his  interest.     The  contract  is  for  ser- 
vices to  be  rendered  by  the  one  in  person  to  the  other  in  person. 
The   former,  having  assumed   a  personal   trust,  cannot  substitute 
another  person  in  his  place  to  fulfil  it.^     Upon  his  death,  a  sale  of 
the  estate  by  his  administrator  under  license  of  court,  subject  to  this 
duty,  passes  no  title,  and  the  purchaser  cannot  maintain  a  bill  to 
redeem.^    One  who  takes  a  mortgage  for  the  support  of  himself  and 
his  wife  is  a  trustee  for  his  wife,  and  on  his  death  and  a  breach  of 
the  condition  of  the  mortgage  the  court  will  appoint  a  trustee  to 
appropriate  the  land  for  the  purposes  of  the  trust.^     And  on  the 
other  hand,  it  is  held  that  the  person  who  is  to  receive  the  personal 
service  cannot  assign  the  obligation  and  security  to  another,  so  as  to 
enable  such  other  person  to  enforce  it,  unless,  perhaps,  where  there 
has  been  an  actual  breach  and  an  entry  for  condition  broken  before 
the  assignment.^ 

1  Per  Bell,  C.  J.,  in  Bethlehem  v.  Annis,  ^  Perkins  v.  Perkins,  60  N.  H.  373. 

40  N.  H.  34,  77  Am.  Dec.  700;  Cook  v.  ^  Bryant  v.  Erskine,  55  Me.  153;  Bethle- 

Bartholomew,  60  Conn.  24,  22  AtL  Rep.  hem  v.  Annis,  40  N.  H.  34,  77  Am.  Dec. 

444.  700.    In  this  case  Chief  Justice  Bell  aaid : 

3  Bethlehem  i;.  Annis,  40  N.  H.  34,  77  **  Wherever  the  condition,  when   broken, 

Am.  Dec.  700,  per  Bell,  C.  J.  gives  rise  to  no  claim  for  damages  whatever, 

>  G.  S.  1867,  253,  ch.  122,  §  1;  G.  L.  or  to  a  claim  for  unliquidated  damages,  the 

1878,  ch.  136,  §  1.  deed  is  not  to  be  regarded  as  a  mortgage  in 

^  Flanders  r.  Lamphear,  9  N.  H.  201 .  equity,  but  as  a  conditional  deed  at  common 

See,  however,  Austin  v,  Austin,  9  Vt.  420 ;  law.    It  has  the  incidents  of  a  mortgage 

Bryant  v.  Erskine,  55  Me.  153.  only  to  a  limited  extent,  and  the  party,  if 

^  Eastman  v,  Batchelder,  36  N.  H.  141,  relieyed  by  a  court  of  equity  from  the  for^ 

72  Am.  Dec.  295.  feiture  resulting  from  the  non-performance 
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In  Pennsylvania,  upon  somewhat  different  grounds,  it  is  said  that 
when  a  father  conveys  land  to  bis  son,  and  takes  a  reconveyance, 
conditioned  for  the  faithful  performance  of  covenants  to  support, 
although  such  reconveyance  may  be  termed  a  mortgage,  it  is  some- 
thing more  than  a  mortgage;  for  in  an  ordinary  mortgage,  when  the 
object  of  security  is  accomplished,  the  conveyance  becomes  void ;  but 
if  there  be  a  breach  of  the  condition  to  support,  and  the  father  in 
consequence  takes  possession,  the  son  cannot  claim  upon  his  father's 
death  that  the  title  should  vest  in  him,  notwithstanding  he  has  failed 
to  perform  his  covenants.  That  would  be  no  security  that  the  son 
would  perform  his  covenants,  but  an  inducement  for  him  to  break 
them.  It  would  enable  him  to  throw  off  all  the  trouble  and  respon- 
sibility of  his  contract,  and,  simply  by  waiting  a  few  years  without 
doing  anything,  get  the  property  for  nothing.  Nothing  can  give 
effectual  security  for  the  performance  of  such  covenants  but  the 
right  to  revest  the  entire  estate  upon  a  breach.  The  son,  having 
broken  his  covenants  to  support  his  father  during  life,  has  no  possi- 
ble equity  on  his  death  to  demand  a  reconveyance.  A  recovery  in 
ejectment  by  the  father  after  breach  as  effectually  revests  the  title 
in  him  as  would  a  reentry  for  condition  broken.^ 

But  the  courts  generally  treat  as  mortgages  conveyances  condi- 
tioned for  the  support  and  maintenance  of  the  mortgages.  They  are 
generally  in  such  terms  that  the  court  can  by  an  award  of  damages 
compensate  the  mortgagees  for  a  non-performance  of  the  personal 
services ;  ^  but  it  rests  in  the  sound  discretion  of  the  court  whether 
a  forfeiture  shall  be  relieved  in  this  way.^  Such  a  mortgage  is  not 
void  for  uncertainty  in  not  defining  the  support  to  be  furnished ; 
for  this  will  be  construed  to  be  such  support  as  is  proper  and  suit- 
able for  the  person  to  be  supported  according  to  his  station  in  life  ; 

of  the  condition,  will  not  be  relieved  as  in  ments  nnto  the  said  party  of  the  second 
cases  of  a  mortgage.  It  is  not,  however,  in-  part,  according  to  the  true  intent  and  mean- 
tended  to  say  that  the  same  principle  of  ing  thereof,  withoat  fraud  or  delay,  then  this 
justice,  which  has  led  courts  of  equity  to  indenture  and  the  estate  hereby  granted 
establish  the  system  of  relief  from  forfeit-  shall  become  void." 

uree  in  the  case  of  mortgages,  will  not  ^  2  Greenl.  Cruise,  80,  n. ;  Hoyt  v.  Brad- 
entitle  a  party  to  analogous  relief  in  cases  ley,  27  Me.  242 ;  Borst  v.  Crommie,  19 
where  the  design  of  the  parties  is  to  make  Hun,  209 ;  Simpson  v.  Edmiston,  23  W. 
a  conveyance  by  way  of  security."  Va.  675  ;  Austin  v.  Austin,  9  Vt.  420.  Chan- 
1  Soper  V,  Guernsey,  71  Pa.  St.  219.  The  cellor  Phelps,  in  this  case,  said  :  ''There  is 
defeasance  in  this  case  was :  "  Provided  certainly  no  difficulty  in  making  compensa- 
alwaya,  nevertheless,  that  if  the  said  party  tion  for  past  maintenance,  any  more  than  in 
of  the  first  part  shall  and  does  well,  truly,  any  case  of  a  contract  to  perform  services." 
and  faithfully  perform  all  and  singular  the  Hiatt  v.  Parker,  29  Kans.  765. 
aforesaid  covenants,  promises,  and  agree-  *  Henry  v.  Tupper,  29  Vt.  358. 
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and  the  amount  required  for  such  support  can  be  ascertained  with 
reasonable  certainty.^ 

389.  Mortgagor's  right  of  possession  implied.  —  Generally, 
when  land  has  been  conveyed  to  the  mortgagor  by  the  mortgagee, 
who  has  taken  a  mortgage  of  the  same,  conditioned  for  his  support, 
there  is  a  necessary  implication,  nothing  appearing  to  the  contrary, 
that  the  mortgagee  is  not  to  enter  until  there  is  a  breach  of  the 
condition.^  The  possession  of  the  property  is  generally  essential  to 
the  mortgagor  to  enable  him  to  perform  the  condition.  The  mort- 
gagee cannot  then  maintain  an  action  for  possession  until  there  has 
been  a  breach  of  condition. 

If  a  mortgage  for  the  support  of  a  person  for  life  be  followed  by 
a  lease  of  the  same  premises  for  life  given  by  the  mortgagor  to  the 
mortgagee,  the  lease  is  regarded  as  merely  giving  the  mortgagee  the 
possession  and  use  of  the  premises.  The  lease  does  not  extinguish 
the  mortgage,  but  is  merely  ancillary  to  it,  and  its  enjoyment  may 
'pro  tanto  operate  as  a  satisfaction  of  the  covenants  of  the  bond  or 
agreement  for  support.* 

Where  a  father  conveyed  a  farm  to  his  son  in  consideration  that 
he  should  support  his  father  and  mother  during  their  lives,  and 
the  son,  fearing  that  the  farm  would  be  seized  for  a  debt  he  owed, 
conveyed  it  to  his  mother  on  her  express  oral  promise  to  reconveyit 
to  him  so  soon  as  the  debt  should  be  settled,  and  the  debt  was  after- 
wards secured  by  the  mother  and  finally  paid,  it  was  held  that  the 
conveyance  to  the  mother  was  in  effect  a  mortgage  to  protect  her 
interest,  and  therefore  was  not  fraudulent  as  to  the  son's  creditors.^ 

390.  Alternative 'condition.  —  When  a  mortgage  is  conditioned 
to  pay  a  certain  sum  or  to  support  the  mortgagee,  the  mortgagor 
has  his  election  which  alternative  he  will  take,  and,  if  he  elect  to 
furnish  support,  he  is  entitled  to  possession  of  the  premises  in  order 
to  be  enabled  to  comply  with  the  condition  he  has  chosen  to  per- 
form. But  having  once  made  the  election  he  cannot  revoke  it. 
His  election  is  also  conclusive  upon  the  mortgagee,  who  cannot 
have  the  election  in  the  beginning,  and  much  less  can  he  have  part 
performance  of  one  of  the  alternatives,  and  then  claim  the  entire 
performance  of  the  other.^     The  election   having  been   made,  the 

^  Simpson  v.  Edmiston,  23  W.  Va.  675.  ^  Lashlejr  o.  Sonder  (N.  J.  Eq.),  24  Atl. 

^  §§  668,  708;  Flanders  v.  Lamphear,  9  Rep.  919. 

N.  H.  201 ;  Rhoades  v.  Parker,  10  N.  H.  83 ;  «  Powers  v.  Patten,  71  Me.  583 ;  Abeie 

Dearborn  v,  Dearboni,  9  N.  H.  117 ;  Brown  r.  McGuigan,  78  Mich.  415,  44  N.  W.  Rep. 

V.  Leach,  35  Me.  39,  41 ;  Bryant  v,  Erskine,  393. 

55  Me.  153;  Abele  v,  McGuigan,  78  Mich.  ^  Bryant  v.  Erskine,  55  Me«  153.    <'Itis 

415,  44  N.  W.  Rep.  398.    See  §  80.  laid  down  as  a  general  rnle  that,  in  case  an 
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mortgage  becomes  security  for  the  performance  of  the  condition 
chosen  as  effectaally  as  if  that  alone  had  been  set  forth.^  Bufc  a 
mortgage  to  secure  the  payment  of  $500  in  five  years,  "  to  be  paid 
in  furnishing  the  mortgagee,"  during  that  period,  "  a  good  and  suf- 
ficient home  and  support,"  does  not  give  the  mortgagor  his  election 
to  pay  in  money .^ 

Under  a  mortgage  for  support  with  an  alternative  condition  to 
pay  the  mortgagee  a  sum  of  money  if  he  should  choose  to  leave 
the  mortgagor  and  be  supported  elsewhere,  a  person  who  supported 
the  mortgagee  else  were  during  an  illness  while  upon  a  visit,  is  not 
entitled  to  recover  the  money  from  the  mortgagor,  and  the  mort- 
gaged property  is  not  chargeable  for  the  support  of  the  mortgagee 
elsewhere,  unless  he  was  justified  in  leaving  the  mortgagor.^ 

391.  Where  the  support  is  to  be  furnished.  —  When  no  place 
is  stipulated  where  the  mortgagee  is  to  receive  support,  he  has  a 
right  to  be  supported  wherever  he  may  choose  to  live,  provided  he 
does  not  create  any  needless  expense  to  the  mortgagor.*  When  it 
is  provided  that  the  support  is  to  be  furnished  on  the  granted 
premises,  but  that  the  mortgagor,  with  his  family,  may  also  reside 
there,  the  latter  has  no  right  to  insist  that  the  mortgagee  shall 
become  a  part  of  his  family  or  receive  support  at  his  table,  and  in 
the  apartments  occupied  by  him.  A  refusal  to  furnish  such  support 
in  a  separate  room  is  a  breach  of  the  condition.^  If  the  place  where 
support  is  to  be  furnished  is  left  ambiguous  in  the  mortgage,  parol 
evidence  is  admissible  to  explain  the  ambiguity,  and  show  the  inten- 
tion of  the  parties.^ 

The  condition  of  such  a  mortgage  is  broken  by  the  mortgagor's 
declining  to  pay  for  the  board  of  the  mortgagee  at  a  suitable  place, 
although  he  make  no  special  demand  upon  the  mortgagor  for  such 
support.'' 

A  mortgage  conditioned  to  provide  a  home  in  the  house  on  the 

election  is  given  of  two  several  things,  he  Thayer  r.  Richards,  19  Pick.  398;  Flanders 
who  is  the  first  agent,  and  oaght  to  do  the  v,  Lamphear,  9  N.  H.  201 ;  Rowell  v.  Jew- 
first  act,  shall  have  the  decision ;  as  if  a  ett,  69  Me.  293 ;  Borst  v,  Crommie,  19  Han, 
man  grants  a  rent  of  20s.  or  a  robe  to  one  209 ;  Young  v.  Yonog,  59  Vt.  342,  10  Atl. 
and  his  heirs,  the  grantor  shall  have  the  Rep.  528. 

election,  for  he  is  the  first  agent,  by  payment  ^  Hubbard  v.  Hubbard,  12  Allen,  586. 

of  one  or  the  delivery  of  the  other."   3  Bac.  *  Young  v.  Young,  10  Atl.  Rep.  528. 

Abr.  Election,  B,  pu  809.  For  a  provision  which  leaves  it  optional 

^  See    Furbish    v.  Sears,  2  Clifi;  454 ;  with  the  mortgagee  to  reside  with  the  mort- 

Lindsey  v.  Bradley,  53  Vt.  682.  gagor  or  to  be  supported  in  some  other 

^  Hawkins  v,  Clermont,  15  Mich.  511.  place,  see  Dickinson  v,  Dickinson,  59  Vt. 

And  see  Evans  r.  Norris,  6  Mich.  369.  678,  10  Atl.  Rep.  821. 

s  Lindsey  v.  Bradley,  53  Vt.  682.  ^  Pettee  v.  Case,  2  Allen,  546. 

«  wader  V.  Whittemore,  15  Mass.  262; 
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premises  obliges  the  mortgagor,  notwithstanding  his  removal  from 
the  premises,  and  the  house  becoming,  by  natural  decay,  and  with- 
out his  fault,  much  dilapidated  and  not  worth  repairing,  to  proyide 
a  home  there,  or  to  furnish  an  equivalent  elsewhere,  but  does  not 
oblige  him  to  supply  food,  clothing,  or  fuel.  The  fact  that  the 
mortgagor  actually  furnished  such  supplies  for  some  time  after  mak- 
ing the  mortgage  does  not  affect  this  construction.^ 

It  is  not  sufficient  proof  of  a  breach  of  contract  to  support  a 
person  during  his  life,  to  show  that  he  left  the  house  of  the  obligor 
and  resided  elsewhere  for  several  years,  but  without  at  any  time 
requesting  him  to  fulfil  his  agreement,  or  in  any  way  manifesting  to 
him  an  intention  or  desire  to  hold  him  to  the  performance  of  the 
obligation.^ 

Where  a  mortgage  by  a  son  to  his  mother  was  conditioned  "to 
provide  a  horse  for  said  Margery  to  ride  to  meeting  and  elsewhere, 
when  necessary ;  find  her  firewood  for  one  fire,  to  be  drawn  and  cut 
at  the  door,  fit  for  use ;  give  her  a  good  cow,  and  keep  said  cow  for 
her  during  the  natural  life  of  her  the  said  Margery,"  it  was  held 
that  the  destruction  of  the  house  in  which  the  mother  lived  with 
her  son  did  not  exempt  him  from  the  performance  of  the  condition, 
'  and  that  he  was  bound  to  furnish  the  wood  at  such  place  as  she 
should  make  her  home,  within   a  reasonable  and  convenient  dis- 
tance ;  that  if  the  mortgagee  was  obliged  to  sell  the  cow  in  conse- 
quence of  its  not  being  properly  kept,  it  was  not  necessary,  in  order 
to  charge  him  with  the  cost  of  keeping  a  cow  for  the  time  subse- 
quent to  the  sale,  that  the  mortgagee  should  purchase  a  oow  and 
tender  her  to  the  mortgagor  to  be  kept.® 

392.  As  already  stated,  a  mortgage  for  support  is  in  its  na- 
ture a  contract  for  personal  services,  and,  especially  when  by  its 
terras  the  condition  is  to  be  performed  by  the  mortgagor,  his  beirs, 
executors,  or  administrators,  the  duty  cannot  be  transferred  to  a 
third  person.  Upon  the  death  of  the  mortgagor,  the  condition 
must  be  kept  by  his  heirs,  executors,  or  administrators,  and  the 
mortgaged  property  subject  to  this  duty  cannot  be  disposed  of  by 
the  administrator  for  the  payment  of  the  mortgagor's  debts.^  Of 
course,  the  contract  itself  may  determine  the  question  whether  the 
support  must  be  furnished  by  the  mortgagor  personally  or  not.  It 
would  seem  that,  if  the  contract  does   not  expressly  or  impliedly 

1  Gibson  v.  Taylor,  6  Graj,  310.  *  Eastman  v.  Batchelder,  36  N.  H.  U\, 

3  Jenkins    v.    Stetson,    9    Allen,    128  ;  72  Am.  Dec.   295 ;  Bethlehem    v.  Annis, 

Thayer  v.  Richards,  19  Pick.  398;  Rhoades  40  N.  H.  34,  77  Am.  Dec  700;  Bryant  r- 

V.  Parker,  10  N.  H.  83.  Erakine,  55  Me.  153. 
*  Fiske  V.  Fiske,  20  Pick.  499. 
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provide  that  it  shall  be  fulfilled  by  the  mortgagor  himself,  it  may  be 
performed  by  any  one  else.  But  aside  from  the  terms  of  the  con- 
tract, there  seems  to  be  some  divergence  of  opinion  as  to  the  per- 
sonal character  of  the  obligation  to  support.  Some  courts  allow 
compensation  in  damnges  for  a  breach  of  this  condition.^ 

The  mortgagor's  interest  in  land  mortgaged  to  secure  the  mort- 
gagee's support  may  be  sold  upon  execution  against  the  mortgagor, 
for  he  has  an  actual  interest  in  the  land  so  mortgaged.  He  owns  it, 
subject  to  the  mortgage.  ^^  If  he  could  not  assign  or  convey  any 
right  to  perform  the  condition  in  the  mortgage,  he  could  divest 
himself  of  all  his  interest  in  the  land.  That  interest  was  his  own, 
to  be  disposed  of  as  he  saw  fit.  His  grantee  might  not  have  ac- 
quired the  right  to  perform  the  condition,  but  he  acquired  the  land 
subject  to  the  condition.  If  the  condition  should  never  be  per- 
formed by  the  mortgagor,  his  grantee  might  lose  the  land.  If  the 
condition  should  be  performed,  the  grantee  of  the  mortgagor  would 
hold  the  land  free  of  the  condition."^ 

393.  Foreclosure.  —  A  mortgage  for  the  support  of  the  grantee 
and  his  wife  during  their  lives  may  be  foreclosed  by  the  adminis- 
trator of  the  grantee,  for  a  breach  of  condition  occurring  both  be- 
fore and  after  the  grantee's  death,  although  his  widow  does  not  join 
in  the  suit.^  But  where  a  mortgage  was  conditioned  to  support  the 
mortgagee  during  her  lifetime,  and  there  was  no  evidence  of  a 
breach  of  the  condition,  or  of  any  demand  for  support  other  than 
what  was  furnished,  it  was  held  that  the  administrator  of  the  mort- 
gagee could  not  foreclose  the  mortgage  for  the  benefit  of  persons 
who  had  boarded  the  mortgagee  at  the  mortgagor's  request.  The 
mortgage  was  regarded  as  for  the  benefit  of  the  mortgagee,  and 
not  for  the  benefit  of  those  who  might  furnish  her  with  support. 
Whatever  claim  they  severally  had  for  boarding  and  taking  care  of 
her  at  the  mortgagor's  request  was  against  him  personally,  and  not 
against  her  or  her  estate.^ 

Where,  upon  the  separation  of  husband  and  wife,  the  wife's 
brother,  in  consideration  of  a  sum  paid  by  the  husband,  agreed  to 
support  the  wife  without  cost  or  expense  to  the  husband,  and  to 
save  him  harmless  from  all  charge  for  her  suppoi*t,  and  secured  the 
agreement  by  a  mortgage,  the  wife,  though  not  a  party  to  the 

^  As  in  Veraumt :  Josljn  v,  Parlin,  54  Y t.  '  Marsh  v.  Austin,  1   Allen,  235.    See 

670;  Henry  v,  Tupper,  29  Yt.  358 ;  Austin  French  v.  Case,  77  Mich.  64, 43  N.  W.  Bep. 

V.  Austin,  9  Yt.  420.  1056. 

^  Bodwell  Granite  Co.  v.  Lane,  83  Me.  *  Daniels  v.  Eisenlord,  10  Mich.  454. 
168,  21  AU.  Rep.  829. 
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agreement,  was  allowed  to  enforce  it,  since  it  was  made  for  her 
benefit.^ 

Where  a  mortgage  from  a  son  to  his  parents,  for  their  support, 
provides  also  for  the  use  of  a  horse  and  buggy  when  they,  or  either 
of  them,  may  desire  it,  there  is  a  breach  of  the  condition  upon  a 
failure  to  furnish  it  on  a  reasonable  demand  by  either  of  them 
alone,  and  either  of  them  may  have  a  separate  action  for  damages. 
The  provision  is  not  joint,  but  several.  The  damages  allowed 
should  cover  the  actual  damage  sustained.  No  decree  can  be  made 
for  future  violations  of  this  provision.  It  is  impossible  to  determine 
in  advance  what  damages  may  result  from  a  failure  to  perform  the 
condition.^ 

An  instrument  under  seal  but  not  acknowledged,  in  which  the 
maker  agrees  to  support  his  father  and  mother  during  their  natural 
lives,  and  as  security  for  the  fulfilment  of  the  agreement  conveys 
and  grants  to  them,  ^^  each  and  severally,  a  life  lien  or  dower,  or 
lien  of  maintenance  for  life,"  in  real  estate,  is  a  mortgage;  and 
upon  a  breach  of  the  agreement,  an  action  for  possession  of  the 
premises  may  be  sustained  by  the  father  alone.^ 

If  the  mortgagor  give  a  bond  in  a  fixed  sum  conditioned  for  the 
maintenance  and  support  of  the  mortgagee,  such  sum  will  be  re- 
garded as  a  penalty ,  and  the  mortgage  cannot  be  treated  as  one 
to  secure  the  payment  of  that  sum  absolutely,  unless  there  be  a 
stipulation  that  this  sum  shall  be  regarded  as  liquidated  damages 
for  any  default.* 

Instead  of  a  judgment  of  foreclosure  and  sale,  in  some  States  a 
judgment  of  strict  foreclosure,  or  for  the  rescinding  of  the  convey- 
ance, will  be  entered.^ 

394.  Agreement  for  arbitration.  —  Under  a  mortgage  to  secure 
the  performance  of  a  bond  or  contract  conditioned  to  support  the 
mortgagee,  a  stipulation  *^  that,  should  either  party  be  dissatisfied 
with  the  fulfilling  of  the  above  bond,  it  shall  be  submitted "  to 
three  persons  named,  ^^  and  their  decision  shall  be  final,"  does  not 
prevent  an  action  for  breach  of  condition  by  the  mortgagee.  This 
comes  within  the  general  principle  that  an  agreement  for  arbitra- 

1  Coleman  v,  Whitney,  62  Vt  123,  20       «  Bresnahan  v,  Breanahan,  46  Wis.  385; 
All.  Rep.  322.  Wright  v.  Wright,  49  Mich.  624,  14  N.  W. 

2  Tucker  v.  Tacker,  24  Mich.  426,  35    Rep.  571. 

Michi  365.  ^  Bresnahan  v.  Bresnahan,  46  Wis.  385, 

^  Gilson  V.  Gilson,  2  Allen,  115.  And  see    14  N.  W.  Rep.  571;   Bogie  v.  Bogie,  41 
Lanfair  v.  Lanfair,  18  Pick.  299.      The    Wis.  209. 
judgment  may  be  in  the  nature  of  a  strict 
foreclosure.    §  1556. 
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tion  shall  not  deprive  one  of  his  legal  remedies.^  If  an  award  is 
made  under  such  a  stipulation,  it  is  a  debt  subject  to  attachment  by 
trustee  process  or  garnishment  by  the  creditors  of  the  mortgagee.^ 
396.  Suoh  a  ni6rtga,ge  may  be  redeemed  after  breach.^  A 
court  of  equity  may  grant  relief  from  the  forfeiture  of  a  condition 
for  the  maintenance  of  the  mortgagee  when  the  forfeiture  has  been 
accidental  or  unintentional,  and  not  attended  with  irreparable  in- 
jury. But  the  granting  of  relief  in  such  a  case  rests  in  the  sound 
discretion  of  the  court.^ 

1  HiU  V.  More,  40  Me.  515.    And  see  of  those  who  were  the  objects  of  the  ser* 

Dickinson  v.  Dickinson,  59  Vt.  678, 10  Atl.  vices  should  be  snch  as  to  sabject  the  grantor 

Hep.  821.  to  indictment  for  manslaughteri  or  murder 

'  Dickinson  v.  Dickinson,  59  Vt.  678,  10  even,  and  possibly  to  ignominious  pnnish- 

Atl.  Rep.  821.  ment  and  to  death.  To  afford  relief  in  snch 

*  Bryant  v,  Erskine,  55  Me.  153 ;  Beth-  a  case,  for  the  benefit  of  the  heirs,  would  be 

lehem  v.  Annis,  40  N.  H.  34,  43,  77  Am.  to  make  the  court  almost  partakers  in  the 

Dec.  700 ;  Rowell  v.  Jewett,  69  Me.  293.  offence.  And  the  case,  upon  the  other  hand, 

^  Henry  v.  Tupper,  29  Vt.  358,  375.  is  entirely  supposable,  and  not  of  infrequent 
Bedfield,  C.  J.,  said :  "  We  must  all  feel  occurrence,  where,  through  mere  inadver- 
that  cases  of  the  character  before  the  court  tence,  a  technical  breach  may  have  occurred 
should  be  received  with  something  more  of  in  the  non-performance  of  some  unimpor- 
diatmst,  and  relief  afforded  with  more  re-  tant  particular,  in  kind  or  degree,  where, 
serve  and  circumspection,  than  in  ordinary  through  perhaps  mere  difference  in  con- 
cases  of  collateral  duties.  And  although  structlon,  or  error  in  judgment,  one  may 
we  are  not  prepared  to  say  that  it  must  ap-  have  suffered  a  forfeiture  of  an  estate  at 
pear  that  in  all  cases  the  failure  arises  from  law  of  thousands  of  dollars  in  value,  where 
surprise,  or  accident,  or  mistake,  we  cer-  the  collateral  service  was  not  of  a  dollar's 
tainly  should  not  grant  relief  when  the  value,  and  attended  with  no  serious  incon- 
omiasion  was  wilful  and  wanton,  or  attend-  venience  to  the  grantee.  Not  to  afford  re- 
ed with  suffering  or  serious  inconvenience  lief  in  such  case  would  be  a  discredit  to  the 
to  the  gprantee,  or  there  was  any  g^ood  ground  enlightened  jurisprudence  of  the  English 
to  apprehend  a  recurrence  of  the  failure  to  nation,  and  those  American  States  which 
perform.  .  .  .  The  case  might  occur  where  have  attempted  to  follow  the  same  model." 
the  refusal  to  afford  daily  support  would  be  See,  also,  §  888 ;  Dunklee  v,  Adams,  20 
wanton  or  wicked ;  indeed,  where  it  might  Vt.  415,  421,  1  Am.  Dec.  44 ;  Soper  v, 
proceed  from  murderous  intentions  even;  Guernsey,  71  Pa.  St.  219. 
and  it  is  even  suppoeable  that  the  treatment 
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396.  An  insuranoe  against  fire  is  a  oontraot  of  indemnity 
'with  the  assared  against  any  loss  he  may  sustain  by  the  burning 
of  the  buildings.  He  must  have  some  interest  in  the  property 
insured,  as  owner,  mortgagee,  or  otherwise,  to  make  the  contract 
effectual.  If  he  never  had  any  interest,  or  if  at  the  time  of  the 
loss  he  had  ceased  to  have  any  interest,  he  cannot  claim  anything 
under  the  .contract;  for  he  has  suffered  no  loss.  He  may  upon 
transferring  his  interest  in  the  estate  at  the  same  time  transfer  the 
policy  df  insurance,  and  such  transfer,  being  assented  to  by  the 
underwriter,  constitutes  a  new  and  original  promise  to  the  assignee 
to  indemnify  hira.  "  But  such  undertaking,"  said  Shaw,  C.  J., "  will 
be  binding,  not  because  the  policy  is  in  any  way  incident  to  the 
estate  or  runs  with  the  land,  but  in  consequence  of  the  new  oon- 
itract."  1 

397.  Insurable  interests.  —  The  mortgagor  may  insure  the  fall 
value  of  the  property,  and  recover  the  full  amount  insured,  if  at 
the  time  of  the  loss  he  had  the  right  of  redemption ;  ^  and  it  mat- 
ters not  that  the  mortgagee  has  taken  possession  of  the  premises.^ 
Neither  does  it  matter  that  his  right  in  equity  has  been  seized  and 
sold  on  execution ;  his  insurable  interest  continues  so  long  as  he 
has  the  right  to  redeem  from  such  sale,  and  he  may  upon  a  loss 
recover  the  whole  amount  insured,* 

The  mortgagee  and  mortgagor  may  both  insure  their  separate 
interests  at  the  same  time.^     Such  insurance  is  not  liable  to  tbe 

1  Wilson  9.  Hill,  8  Met.  66,  69 ;  Macom-  *  Stephens  v.  111.  Mut  Fire  Ins.  Ca  43 

ber  V.  Cambridge  Mut.  F.  Ins.  Co.  8  Cash.  III.  327 ;  Illinois  F.  Ins.  Co.  v,  Sunton,  57 

133 ;  Murdock  v.  Chenango  Co.  Mat.  Ins.  111.  354. 

Co.  2  N.  Y.  210.  ^  Strong  v.  Manufacturers'  Ins.  Co.  10 

3  Insarance  Co.  v.  Stinson,  103  U.  S.  25 ;  Pick.  40,  20  Am.  Dec.  507. 

Carpenter  v.  Jns.  Co.  16  Pet.  495,  501.  ^  Jones  on  Chattel  Mortgage?,  §  100; 
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objection  of  a  doable  insurance,  because  to  constitute  this  the  two 
policies  must  be  not  only  upon  the  same  property,  but  also  for  the 
benefit  of  the  same  person,  and  for  the  same  entire  risk.^ 

A  trustee  in  a  deed  of  trust  in  the  nature  of  a  mortgage  in  like 
manner  has  an  insurable  interest  distinct  from  that  of  the  grantor.^ 

A  conyeyance  of  the  mortgaged  property  by  the  mortgagor  in  no 
way  affects  the  mortgagee's  right  to  insure  his  interest.' 

The  owner  of  an  equity  of  redemption  obtained  a  pclicy  of  in- 
surance which  contained  a  provision  that  he  should  not  be  entitled 
to  recover  any  greater  proportion  of  the  loss  than  the  amount 
insured  might  bear  to  the  whole  sum  insured  on  the  same  property, 
without  reference  to  the  solvency  or  liability  of  other  insurers. 
The  owner  had  at  the  time  of  the  loss  another  policy  on  his  inter- 
est in  another  company ;  and  the  mortgagee  had  a  policy  on  his 
interest  in  a  third  company.  The  jury  were  properly  directed  to 
apportion  the  loss  between  the  companies  having  insurance  upon 
the  mortgagor's  interest,  without  taking  into  account  the  value  of 
the  interest  of  the  mortgagee  insured  by  him ;  that  is  to  say,  in 
apportioning  the  loss,  the  value  of  the  equity  of  redemption  was 
taken  as  a  basis,  and  not  the  value  of  the  entire  property .'^ 

The  insurable  interest  of  the  holder  of  the  mortgage  is  meas- 
ured by  the  value  of  his  lien,  if  this  does  not  exceed  the  value  of 
the  property.*  He  may  %  recover  according  to  his  interest  at  the 
time  of  the  loss.  It  does  not  matter  that  the  mortgage  is  not 
valid  at  law,  so  long  as  it  is  valid  in  equity,  as  in  the  case  of  a 
mortgage  by  a  husband  to  his  wife,  made  for  a  just  and  valuable 
consideration.® 

The  mortgagee  may  insure  as  general  owner  without  disclosing 
his  interest  unless  this  is  inquired  about,  or  he  may  insure  his  in- 
terest as  mortgagee.''     When  an  inquiry  is  made  respecting  his 

Manson  r.  Phoenix  Ins.  Co.  64  Wis.  26,  24  ^  Tack  r.  Hartford  F.  Lis.  Co.  56  N.  H. 

N.  W.  Rep.  407,  .W  Am.  Rep.  573.  326. 

*  Westchester  F.  Ins.  Co.  ».  Foster,  90  *  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff, 
HI.  121 ;  ^tna  Ins.  Co.  v.  Tjler,  16  Wend.  26  N.  J.  L.  541 ;  Kernochan  v,  N.  Y.  Bow- 
385,  396,  30  Am.  Dec.  90;  Dick  v.  Frank-  ery  F.  Ins.  Co.  5  Duer,  1,  17  N.  Y.  428 ; 
Itn  F.  Ins.  Co.  10  Mo.  App.  376,  affirmed  Tilloa  v.  Kingston  Mnt.  Ins.  Co.  7  Barb. 
81  Mo.  103.  570 ;  Excelsior  Fire  Ins.  Co.  v.  Rojal  Ins. 

•  Carpenter  r.  Ins.  Co.  16  Pet.  495;  Fob-  Co.  of  Liverpool,  7  Lana.  138,  55  N.  Y. 
ter  V,  Van  Reed,  70  N.  Y.  19,  26  Am.  Rep.  343,  14  Am.  Rep.  271 ;  Slocovich  u.  Orien- 
544 ;  Suffolk  Ins.  Co.  v.  Boyden,  9  Allen,  tal  Mnt.  Ins.  Co.  13  Daly,  264. 

123 ;  Honore  r.  Ins.  Co.  51  111.  409 ;  Dick        ^  Mix  v.  Andes  Ins.  Co.  of  Cincinnati,  9 
V.  Franklin  F.  Ins.  Co.  10  Mo.  App.  376.         Hun,  397. 

»  Dick  p.  Franklin  F.  Ins.  Co.  10  Mo.  ^  Buck  u.  Phoenix  Ins.  Co.  76  Me.  586 ; 
App.  376.  Sussex  Co.  Mnt.  Ins.  Co.  v.  Woodruff,  26 

N.  J.  L.  541 ;  Titus  v.  Glens  Falls  Ins.  Co. 
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interest,  or  when  he  andertakes  to  make  a  disclosure  of  his  interest, 
his  representations  must  be  substantially  correct  or  the  policy  will 
be  void.  But  the  mere  fact  of  not  disclosing  his  interest  will  not 
have  that  effect. 

A  mortgagee,  who  upon  assigning  the  mortgage  has  indorsed  the 
note,  has  an  insurable  interest  in  the  mortgaged  property.  And 
that  interest  is  sufficiently  described  by  calling  him  ^^  mortgagee," 
though  the  policy  provide  that  the  interest  of  the  assured,  whether 
as  owner,  trustee,  mortgagee,  lessee,  or  otherwise,  shall  be  truly 
stated.^ 

Upon  payment  of  the  mortgage  debt  the  mortgagee's  insurable 
interest  ceases ;  and  upon  part  payment  his  insurable  interest  is  the 
amount  of  the  debt  remaining  unpaid.^ 

398.  The  mortgragror's  interest  remains  insurable  so  long  as 
he  has  a  right  to  redeem  the  land.  It  continues  after  a  sale  of 
his  equity  of  redemption  on  execution  until  his  right  to  redeem 
from  such  sale  is  barred ;  and  he  may  recover  the  insurance  not- 
withstanding the  sale.^  What  the  value  of  his  redeemable  interest 
may  be  is  immaterial ;  the  whole  sum  insured  may  be  recovered,  if 
this  does  not  exceed  the  value  of  the  property.^  In  like  manner 
the  mortgagor's  insurable  interest  continues  after  a  foreclosure  sale 
when  a  right  to  redeem  exists  after  such  a  sale,  so  long  as  this  right 
exists ;  and  when  there  is  no  right  of  redemption  after  such  sale, 
it  would  seem  that  he  retains  an  insurable  interest  until  the  deed  is 
delivered  in  pursuance  of  the  sale.  The  purchaser  has  no  right  to 
the  possession  of  the  property  until  he  receives  the  deed,  and  in  the 
mean  time  the  mortgagor  has  at  least  the  right  to  occupy  or  to  col- 
lect the  rents ;  and  until  then  the  sale  is  not  complete,  nor  is  the 
right  to  redeem  conclusively  barred.^  Even  after  a  mortgagor  has 
conveyed  his  equity  of  redemption  subject  to  the  mortgage,  or  his 
grantee  has  assumed  the  payment  of  it,  he  retains  an  insurable  in- 

81  N.  Y.  410;  Norwich  Fire  Ins.  Co.  v.  *  Strong  v.  Manofactnrers' Ins.  Co.  10 

Boomer,  52  lU.  442,  4  Am.  Rep.  618.    Per  Pick.  40,  20  Am.  Dec.  507. 

Mr.  Justice  Walker :    "  Neither  reason,  au-  ^  Gordon  v,  Mass.  F.  &  Marine  Ins.  Co. 

thority,  nor  the  contract  of  assurance,  so  2  Pick.  249 ;  Buffalo  Steam-Engine  Worki 

far  as  we  can  see,  required  the  mortgagee,  v^  Sun  Mut.  Ins.  Co.  17  N.  Y.  401, 404; 

unless  interrogated,  to  state  the  nature  of  Insurance  Co.  v.  Sampson,  38  Ohio  St  67S. 

his  interest  in  the  property."  In  McLaren  v.  Hartford  F.  Ins.  Co.  5  K.  T. 

1  Williams  v,  Roger  Williams  Ins.  Co.  151,  it  was  held  that  the  mortgagor  coold 

107  Mass.  377, 9  Am.  Rep.  41.  not  recover  for  a  loss  happening  after  a  sale 

^  Su8!>ex   Co.    Mut.    Insurance   Co.    v.  under  a  decree  of  foreclosure,  and  before 

Woodruff,  26  N.  J.  L.  541.  the  delivery  of  the  deed,  having  then  no  in- 

>  Strong  V,  Manufacturers*  Ins.  Co.  10  surabie  interest ;  but  this  ruling  is  doubted 

Pick.  40,  20  Am.  Dec.  507.  in  Cheney  v,  WoodmfiF,  45  N.  Y.  98.   And 

see  Brown  v.  Frost,  Hoff.  41. 
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terest,  because  he  is  liable  upon  the  mortgage  note  to  the  holder 
of  the  mortgage,  and  is  therefore  interested  in  the  preservation  of 
the  property  charged  with  the  payment  of  it.^  And  even  after  an 
absolute  conveyance,  intended,  however,  as  a  security  merely,  and 
therefore  in  equity  a  mortgage,  the  mortgagor  retains  an  insurable 
interest.* 

399.  When  application  should  state  inoumbrance.  —  The  ex- 
istence of  a  mortgage  upon  a  building,  for  the  insurance  of  which 
application  is  made,  is  a  material  fact,  if  inquired  about,  and  any 
misrepresentation  in  regard  to  the  existence  of  the  incumbrance  or 
the  amount  of  it  will  render  void  the  policy.^  Although  the  origi- 
nal amount  of  the  mortgage  be  correctly  stated,  a  failure  to  dis- 
close the  existence  of  accumulated  intere3t  to  a  large  amount  has 
been  held  to  invalidate  the  policy.^  But  if  the  principal  of  the  mort* 
gage  be  correctly  stated,  the  omission  to  include  interest  upon  it 
then  accruing,  but  not  then  due,  does  not  make  the  representation 
of  the  amount  of  the  incumbrance  untrue,  nor  render  the  policy 
void.^  The  failure  of  an  applicant  for  insurance  to  disclose  the  ex- 
istence of  a  mortgage  which  has  been  paid,  or  one  which  is  invalid 
by  reason  of  its  having  been  obtained  by  fraud,  does  not  render  the 
policy  void.^ 

Knowledge  on  the  part  of  the  insurer  of  the  existence  of  a  mort- 
gage may  be  inferred  from  the  circumstances  of  the  case,  though  not 
actually  disclosed  by  the  insured  ;  ^  thus  where  the  insurers  of  prop- 

1  Wftring  ».  Loder,  53  N.  Y.  581 ;  Her-  low,  8  Gray,  38,  3  Gray,  415;   Falls  v.  Con- 

kimer  v.  Rice,  27  N.  Y.  163;    Strong  v.  way  Mat.  F.  Ins.  Co.  7  Allen,  46;  Towne 

Maimfactarers'  Ins.  Co.   10  Pick.  40,  20  v.  Fitchbnrg  Mat.  F.  Ins.  Co.  7  Allen,  51 ; 

Am.  Dec.  507 ;  Bock  v.  Phosnix  Ins.  Co.  76  Mnrphy  v.  People's  £q.  Mat.  F.  Ins.  Co. 

Me.  586.  7  Allen,  239 ;  Smith  v.  Columbia  Ins.  Co. 

s  Hodges  V.  Tennessee  Marine  &  F.  Ins.  17  Pa.  St.  253,  55  Am.  Dec.  546 ;  Titus  v. 

Co.  8  N.  Y.  416 ;  Walsh  v,  Phila.  F.  Asso.  Glens  Falls  Ins.  Co.  81  N.  Y.  410 ;  Wood- 

127  Biaas.  383.  ward  v.  Republic  F.  Ins.  Co.  32  Hun,  365 ; 

*  DaTenport  v.  N.  E.'  Mat.  F.  Ins.  Co.  Byers  v.  Farmers'  Ins.  Co.  35  Ohio  St.  606, 

6  Gush.  340 ;    Van  Buren  v.  St.  Joseph  35  Am.  Rep.  623.    Whether  a  deed  of  trust 

Conntj  Village  F.  Ins.  Co.  28  Mich.  398.  ia  compatible  with  an  entire,  unconditional. 

Staling  the  mortgage  to  be  about  $3,000,  and  sole  ownership  of  the  property  by  the 

when  it  was  in  fact  $4,000,  has  that  effect,  assured,  see  Manhattan  F.  Ins.  Co.  r.  Weill, 

Hayward  v.  N.  E.  Mat  F.  Ins.  Co.  10  Cash.  28  Gratt.  389,  26  Am.  Rep.  364. 

444.    And  to  like  effect.  Brown  v.  People's  *  Jacobs  v.  Eagle  Mnt.  F.  Ins.  Co.  7 

Mot.  Ins.  Co.  11  Cnah.  280.  Void  also  when  Allen,  132. 

subject  to  a  preexisting  mortgage  not  re-  *  Titus  v.  Glens  Falls  Ins.  Co.  81  N.  Y. 

corded :  Packard  v.  Agawam  Mut.  F.  Ins.  410. 

Ca  2  Gray,  334.    Misrepresentation  as  to  ^  Lycoming  Fire  Ins.  Co.  v.  Jackson,  83 

the  existence  of  mortgage :  JBtna  Ins.  Co.  HI.  302,  25  Am.  Rep.  386. 

V.  Besb,  40  Mich.  241,  8  Ins.  L.  J.  271 ;  7  Woodward  v.  Republic  F.  Ins.  Co.  32 

Draper  v.  Charter  Oak  F.  Ins.  Co.  2  Allen,  Hun,  865. 
^69 ;  Bowditch  Mut.  F.  Ins.  Co.  v.  Wins- 
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erty,  upon  which  there  was  at  the  time  an  undisclosed  mortgage, 
afterwards  insured  the  interest  of  the  mortgagee  and  later  still 
renewed  the  first  policy,  the  circumstances  warranted  a  finding  that 
the  insurers  knew  of  the  mortgage  when  they  renewed  the  policy  to 
the  mortgagor.^  Knowledge  on  the  part  of  an  agent  of  the  insurers 
of  an  incumbrance  will  be  imputed  to  the  insurers  themselves.^ 
Knowledge  of  the  existence  of  an  incumbrance  on  the  part  of  the 
agent  authorized  to  solicit  the  insurance  will  bind  the  company, 
although  the  application  filled  up  by  him  stated  that  there  was  no 
incumbrance.8 

Although  the  policy  be  taken  upon  the  interest  of  a  mortgi^ee,  a 
concealment  of  the  existence  of  prior  mortgages  held  by  him  when 
their  disclosure  was  called  for  avoids  the  policy.* 

When  incumbrances  are  not  made  material  by  an  inquiry  in  rela- 
tion to  them,  the  applicant  is  not  bound  to  disclose  them.  It  is 
only  necessary  that  he  should  have  an  insurable  interest.^ 

II.  Insurance  hy  the  Mortgagor  for  the  Benefit  of  the  Mortgagee, 

400.  When  the  mortga.ge  provides  that  the  mortgagor  shall 
keep  the  premises  insured  for  the  benefit  of  the  mortgagee,  and 
in  fulfilment  of  this  covenant  he  takes  out  a  policy  of  insurance  in 
his  own  name,  which  is  not  assigned  to  the  mortgagee  or  made  pay- 
able to  him  in  any  way,  the  mortgagee  is  regarded  as  having  an 
equitable  lien  upon  the  proceeds  of  the  policy ;  ^  and  if  his  mort- 
gage is  duly  recorded,  the  covenant  for  insurance  is  regarded  by 
some  authorities  as  running  with  the  land,  and  as  giving  notice  of 
the  right  to  others,  so  that  no  subsequent  assignment  of  the  policy 
would  affect  his  rightsJ  It  is  immaterial  in  this  respect  whether 
the  policy  existed  at  the  time  of  the  mortgage,  or  was  afterwards 
taken  out  by  the  mortgagor.^     The  mortgagee  in  such  case  stands 

1  State  Ins.  Co.  r.  Todd,  83  Pa.  St.  272.      Ijn  F.  Ins.  Co.  44  N.  T.  42,  47,  per  Earl, 

2  Holmes  v.  Drew,  16  Hun,  491.  C.,  4  Am.  Rep.  641 ;  Thomas  o.  Vonkapff, 
8  Boetcher  v.  Hawkeye  Ins.  Co.  47  Iowa,    6  Gill  &  J.  372 ;  Norwich  F.  Ins.  Co.  r. 

253,  7  Am.  Law  Rec.  383;  Woodward  v.  Boomer,  52  HI.  442,    4  Am.   Rep.  618; 

Repablic  F.  Ins.  Co.  32  Hun,  365.  Providence    County  Bank  v.  Benson,  24 

«  Smith  V.  Columbia  Ins.  Co.  17  Pa.  St.  Pick.  204;  Dunlop  r.  Avery,  24  Hno,  509; 

253,  55  Am.  Dec  546.  Miller  v.  Aldrich,  31  Mich.  408;  Ames  r. 

^  Norwich  Fire  Ins.  Co.  v.  Boomer,  52  111.  Richardson,  29  Minn.  330. 

442,  4  Am.  Rep.  618;  Lycoming  F.  Ins.  ^  /n  re  Sands  Ale  Brewing  Co.  3  Biss. 

Co.  V.  Jackson,  83  111.  302,  25  Am.  Rep.  175. 

386.  *  Nichols  v.  Baxter,  5  R.  I.  491.    The 

^  Vernon  t^.  Smith,  5  Bam.  &  Aid.  1 ;  policy  in  this  case  was  in  existence  when 

Wheeler  v.  Ins.  Co.  101  U.  S.  439;  In  re  the  mortgage  was  made,  and  conformed  in 

Sands  Ale  Brewing  Co. 3  Biss.  175;  Carter  amount  to  the  required  insurance;  and  tbe 

V,  Rockett,  8  Paige,  437 ;  Cromwell  v.  Brook-  court  found  as  a  fact  that  the  intention  of 
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in  the  position  of  an  assignee  of  a  chose  in  action ;  he  mast  enforce 
his  rights  in  the  name  of  the  mortgagor,  but  his  interest  is  sufficient 
to  enable  him  to  hold  the  proceeds  against  an  attaching  creditor  or 
any  subsequent  assignee.  But  these  cases  which  support  the  claim 
of  the  mortgagee  to  insurance  obtained  by  the  mortgagor  in  his 
own  name  are  regarded  as  resting  upon  special  facts  which  justify 
the  inference  that  the  insurance  in  question  was  obtained  by  the 
mortgagor  with  the  intent  to  perform  his  agreement  to  insure  for 
the  benefit  of  the  mortgagee,  or  that  the  agreement  had  reference 
to  the  insurance  already  obtained.  Accordingly,  where  there  was  no 
ground  for  sucli  inference,  and  the  insurance  company  paid  the 
amount  of  the  loss  to  the  mortgagor,  the  Supreme  Court  of  Massa- 
chusetts held  that  the  mortgagee  had  no  equitable  lien  upon  the 
policy,  and  could  not  recover  in  the  name  of  the  mortgagor.^ 

When  the  mortgagor,  in  a  mortgage  containing  such  a  covenant, 
has  procured  a  policy  in  his  own  name,  and  after  a  loss  has  delivered 
the  policy  to  a  third  person  in  trust,  to  collect  the  insurance  money, 
and  pay  from  it  the  mortgage  debt,  the  mortgagee  thereupon  has  an 
eqaitable  lien  upon  the  policy  which  he  may  enforce,  although  the 
mortgagor  afterwards  obtains  possession  of  the  policy  and  fraudu* 
lently  seeks  to  avail  himself  of  it  for  his  sole  benefit.^  A  mortgagee 
is  entitled  to  the  benefit  of  a  policy  upon  the  mortgaged  property 
under  a  covenant  for  insurance  where  the  mortgagor  represented 
that  the  property  was  covered  by  this  particular  policy  which  he 
agreed  to  transfer  as  collateral  security,  but  in  fact  transferred  a 
policy  upon  a  building  which  had  been  removed  from  the  mortgaged 
premises,  wid  retained  the  policy  he  agreed  to  assign.  It  was  fraud 
in  him  to  assign  a  worthless  policy,  and  retain  the  policy  expressly 
stipulated  for  the  mortgagee's  security.^ 

When  a  lessee  has  effected  insurance  under  a  provision  in  his  . 
lease  that  a  policy  shall  be  taken  by  him,  and  the  money  payable 
under  it  shall  be  applied  in  restoring  the  premises,  the  benefit  of 
the  insurance  passes  by  a  mortgage  of  his  term  without  special 
mention  of  it.* 

In  general,  however,  it  may  be  said  that  a  covenant  to  insure  for 
the  benefit  of  the  mortgagee  is  not  a  covenant  running  with  the 
land,  but  is  entirely  personal  in  its  character ;  and  therefore  the 
holder  of  a  mortgage  cannot  claim  the  benefit  of  an  insurance  pro- 

the  parties  was  that  this  particular  policy  ^  Hazard  v.  Draper,  7  Allen,  267.    And 

should  be  assigned  to  the  mortgagee.    See,  see  Providence  County  Bank  v.  Benson,  24 

also,  Ames  v.  Richardson,  29  Minn.  830.  Pick.  204. 

1  Steams  v.  Qnincy  Mnt.  F.  Ins.  Co.  124  '  Doughty  v.  Van  Horn,  29  N.  J.  Eq.  90. 

Mass.  61,  26  Am.  Rep.  647.  *  Garden  r.  Ingram,  23  L.  J.  Ch.  478. 
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cured  by  a  purchaser  of  the  equity  of  redemptioii  from  the  mort- 
gagor.^ But  if  the  purchaser  or  his  agent  has  an  indorsement  made 
upon  the  policy,  making  the  loss  payable  to*  the  mortgagee,  the  lat- 
ter is  entitled  to  the  insurance,  and  his  right  to  receive  it  cannot 
be  revoked  by  a  cancellation  of  the  indorsement  made  without  his 
knowledge  or  assent.^ 

Where  the  agreement  to  keep  insurance  for  the  benefit  of  the 
mortgagee  was  merely  verbal,  but  the  mortgagor  had  acted  upon  it 
by  obtaining  such  insurance,  and  his  grantee  having  knowledge  of 
the  agreement  subsequently  surrendered  this  policy  and  took  an- 
other, which  was  not  payable  to  the  mortgagee,  it  was  held  that  he 
was  nevertheless  entitled  in  equity  to  have  the  insurance  money 
applied  in  payment  of  the  mortgage  debt.^ 

401.  But  if  there  is  no  covenant  or  agreement  in  the  mortgage 
that  the  premises  shall  be  insured  for  the  benefit  of  the  mortgagee, 
the  mere  fact  that  his  mortgage  covers  the  property  insured  and 
the  insured  is  personally  liable  for  the  debt  gives  the  mortgagee  no 
corresponding  claim  upon  the  policy  or  the  proceeds  of  it.^  His 
claim  is  then  no  better  than  that  of  any  creditor  of  the  mortgagor. 
The  policy  is  strictly  a  personal  contract.  It  does  not  attach  to  the 
mortgage  or  to  the  realty.  It  has  even  been  held  that  a  mere  cove- 
nant by  the  mortgagor  to  effect  insurance,  without  any  stipulation 
that  it  is  for  the  benefit  of  the  mortgagee,  or  that  the  loss  shall 
be  paid  to  him,  does  not  imply  that  the  mortgagor  shall  apply  the 
insurance  money  either  in  discharge  of  the  mortgage  debt  or  in 
restoration  of  the  property.^  A  covenant  to  effect  insurance  is  not 
without  meaning,  or  without  advantage  to  the  mortgagee,*  although 
it  be  not  either  expressly  or  impliedly  made  for  his  benefit. 

402.  The  mortgagee  may  have   an  equitable  lien  upon  a 
.  polioy  taken  by  the  mortgagor,  although  the  mortgage  provides 

that  the  mortgagee  himself  may  insure.  While  a  mortgagee,  merely 
as  such,  has  no  interest  in  or  claim  to  a  policy  of  insurance  effected 
by  the  mortgagor  upon  the  property  mortgaged  for  his  benefit,  and 

^  Dnnlop  V.  Avery,  89  N.  T.  592;  Reid  Vandegraaff  v.  Medlock,  3  Port.  389,  29 

V.  McCrnm,  91  N.  Y.  412.  Am.  Dec.  256;  Hancox  v.  Fishing  Ins.  Co. 

3  Reid  V,  McCram,  91  N.  T.  412.  3  Sam.  132 ;  McDonald  v.  Black,  20  Ohio, 

>  Miner  v.  Aldrich,  31  Mich.  408.  185,  55  Am.  Dec.  448 ;  Plimpton  r.  Ins.  Ca 

*  Ljnch  0,  Dalzell,  4  Bro.  Pari.  Cases,  43  Vt  497,  6  Am.  Rep.  297 ;  Nichols  p. 

431 ;  Neale  v.  Reid,  3  Dow).  &  Ry.  156, 158 ;  Baxter,  5  R.  I.  491 ;  Ryan  v.  Adamson,  57 

Powles  v.  Innes,  11  M.  &  W.  10;  Carter  v.  Iowa,  30,   10  N.  W.  Rep.  287 ;  Ames  r. 

Rockett,  8  Paij(e,  437 ;  Wilson  v.  Hill,  3  Richardson,  29  Minn.  330,  13  N.  W.  Rep. 

Met.  66;  Columbia  Ins.    Co.  of  Alexan-  137. 

dria  v,  Lawrence,  10  Pet.  507  ;  Carpenter  ^  Lees  v.  Whiteley,  L.  R.  2  £q.  143. 

V.  ProT.  Washington  Ins*  Co.  16  Pet.  49ft; 
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each  has  an  insurable  interest,  and  may  effect  separate  insurance, 
yet  one  insurance  for  the  benefit  of  both  is  generally  provided  for  by 
a  covenant  or  condition  that  the  mortgagor  shall  keep  the  premises 
insured  for  the  benefit  of  the  mortgagee,  and  the  policy  should  then 
be  taken  out  by  the  mortgagor,  payable  to  the  mortgagee  in  case  of 
loss,  or  the  policy  should  be  assigned  to  him.  But  if  tha  mortgagor 
afterwards  takes  out  a  policy  in  his  own  name  and  fails  to  assign  it, 
or  to  make  it  payable  to  the  mortgagee,  such  a  contract  in  the  mort- 
gage creates  an  equitable  lien  in  favor  of  the  mortgagee,  upon  the 
money  due,  for  a  loss  under  such  a  policy,  to  the  extent  of  his  in- 
terest, although  the  mortgage  contained  a  provision  that  the  mort- 
gi^ee,  in  default  of  the  mortgagor's  insuring,  might  take  out  a 
policy  at  the  expense  of  the  mortgagor,  and  under  the  security  of 
the  mortgage,  for  the  premiums.  The  insurance  company,  and  an 
assignee  of  the  policy  on  notice  of  the  rights  of  the  mortgagee  prior 
to  the  assignment,  are  subject  to  the  equity.^ 

403.  How  far  this  equitable  lien  can  affect  another  person 
who  has  subsequently  acquired  a  specific  assignment  of  the  policy  is 
a  question  not  very  definitely  settled  by  the  authorities.^  In  the 
case  cited,  there  was  no  occasion  for  the  court  to  go  further  than  to 
hold  that  this  equitable  lien  was  binding  upon  the  mortgagor,  and 
after  bis  decease  upon  his  l^al  representatives. .  Mr.  Justice  Archer, 
however,  in  delivering  the  opinion  of  the  court,  expressed  the  view 
that  if  the  insurance  policy  or  fund  had  been  passed  over  by  the 
mortgagor,  for  a  valuable  consideration  without  notice,  to  a  third 
person,  the  right  of  such  third  person  would  prevail,  because  he 
would  have  an  equity  also ;  and,  having  the  possession,  he  would  be 
protected,  on  the  principle  that  the  title  of  one  who  has  both  a  fair 
possession  and  an  equitable  title  shall  be  preferred  to  that  of  a  mere 
equitable  interest. 

In  another  aspect  of  the  case,  the  learned  judge  expressed  views 

^  Wheeler  v.  Ins.  Co.  101  U.  8. 439 ;  Nich-  particalar  fund,  to  satisfy  his  debt  or  give 

ols  V.  Baxter,  5  B.  I.  491.    And  see  Miller  him  security  for  it.    The  general  creditors 

V.  Aldrich,  31  Mich.  408.  trusted  to  a  personal  credit  alone.    What 

^  Thomaa  v.  Vonkapff,  6^  Gill  &  J.  372.  has  produced  this  fund  1    The  advance  of 

Archer,  J.,  said :  "  But  here  the  administra-  money  upon  its  faith.  ...  But  again :  the 

tors  have  a  mere  naked  legal  right,  subject  covenant  is  expressly  for  the  benefit  of  the 

to  the  mortgagee's  equity.    That  the  ad-  particular  creditor,  not  for  the  benefit  of  the 

miniatrators  represent  the  creditors  cannot  general  creditors ;  and  if  they  participate  in 

change  the  character  of  this  equity  of  the  it,  they  get  that  which  they  never  could 

mortgagee,  or  weaken   its  efficacy.     The  have  looked  to,  and  the  extent  to  which 

particular  creditor  and  the  general  creditof  they  derive  advantage  from  it,  to  the  same 

stand  in  different  attitudes.    The  former  extent  do  they  take  from  that  creditor  who 

never  trusted  to  the  personal  credit  of  the  looked  exclusively  to  it."    And  see  Gid- 

mortgagor,  but  trusted  and  looked  to  this  dings  v,  Seevers,  24  Md.  363. 
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which  go  far  towards  sustaining  the  position  that  the  lien  created 
in  favor  of  the  mortgagee  by  the  covenant  for  insarance  is  good 
against  one  who  might  afterwards  take  an  assignment  of  the  policy. 
^^That  this  is  a  covenant  running  with  the  land  can,  we  think, 
scarcely  be  doubted.  The  covenants  to  repair  and  rebuild  Are  ad- 
mittedly so.  And  what  is  this  but  in  effect  a  modified  covenant  to 
repair  and  build  ?  The  insurance  is  to  be  kept  up,  so  that  in  case 
of  loss  by  fire  the  sum  insured  shall  be  immediately  applied  to  re- 
building the  property  on  the  premises.  Keing  of  this  charaoter,  it 
would  run  with  the  land,  just  as  would  an  ordinary  and  absolate 
covenant  to  repair  or  rebuild  ;  and,  running  with  the  land,  the 
record  of  the  mortgage  would  be  notice  to  all  the  general  creditors, 
and  they  would,  therefore,  have  no  just  pretensions  to  participate 
in  the  fund,  to  the  prejudice  of  the  particular  creditor." 

404.  That  the  lien  created  by  such  a  oovenant  is  valid  as 
against  the  mortgagor's  assignee  in  bankruptcy  was  decided 
in  a  recent  case  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,^  and  there  was  an  intimation  by  the 
court  that  a  specific  assignment  to  a  particular  creditor  would  not 
have  avoided  the  effect  of  the  covenant. 

406.  In  Maine  it  is  provided  by  statute  ^  that  a  mortgagee 
of  any  real  estate  shall  have  a  lien  upon  any  policy  of  insarance 
against  loss  by  fire  procured  thereon  by  the  mortgagor,  to  take 
effect  from  the  time  he  files  with  the  secretary  of  the  company  a 
written  notice  briefly  describing  the  mortgage,  the  estate  conveyed, 
and  the  sum  remaining  unpaid  thereon.  If  the  mortgagor  con- 
sents in  writing  filed  with  the  secretary  that  the  whole  or  a  part  of 
the  sum  secured  by  the  policy  shall  be  applied  to  the  payment  of 

^  In  re  Sands  Ale  Brewing  Co.  3  Bias,  same  position ;  bat  this  argument  is  fil- 

175.    Mr.  Justice  Blodgett  said :  "  My  con-  lacions,  because  it  overlooks  or  ignores  the 

elusion  then  is,  that  the  covenant  by  the  fact  that  all  creditors  had  notice  of  the 

bankrupt  to  insure  operated  to  assign  in  petitioner's  equitable  right  to  this  insurance 

equity  to  the  petitioner  the  benefit  of  any  money,  and  could  acquire  no  valid  interest 

insarance  effected  by  the  bankrupt  on  the  therein  as  against  him.    Equity  made  this 

mortgaged  property.   It  is  no  answer  to  say  assignment  the  moment  the  insurance  was 

that  the  mortgagee  might  have  insured  in  effected,  if  the  mortgagor  did  not  do  it.  .  .  • 

default  of  insurance  by  the  mortgagor,  be-  The  lien  is  neither  doubtful  nor  generd, 

cause  the  mortgagor  had  insured,  and  his  but  is  clear  and  specific    It  is  but  carrying 

insurance  inured  at  once  to  the  benefit  of  out  the  intent  of  the  parties,  and  giving  the 

the  mortgagee.    It  is  urged  by  way  of  argu-  mortgagee  the  security  he  had  bargained 

ment  in  behalf  of  one  creditor — the  Union  for,  and  which  he  had  given  the  wbde 

National  Bank  —  that  if  all  or  part  of  these  world  notice  he  was  entitled  to." 

policies  had  been  assigned  to  that  creditor,  *  >  Rev.  Stat.  1871,  ch.  49,  §{  38>36.  The 

they  could  have  been  held  then  as  against  statute  annuls  all  provisions  of  a  polief  it 

the  petitioner,  and  that  the  assignee,  holding  variance  with  it.    Emery  v.  Piscataqoa  F. 

for  the  benefit  of  all  creditors,  occupies  the  &  M.  Ins.  Co.  52  Me.  322. 
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the  mortgage,  the  mortgagee's  receipt  shall  be  a  sufficient  dis- 
charge. If  the  mortgagor  does  not  so  consent,  the  mortgagee  may, 
at  any  time  within  sixty  days  after  a  loss,  enforce  his  lien  by  a  suit 
against  the  mortgagor,  and  the  company  as  his  trustee,  in  which 
]udgra.ent  may  be  rendered  for  what  is  found  due  upon  the  policy, 
notwithstanding  the  time  of  payment  of  the  whole  sum  secured  by 
the  mortgage  has  not  arrived.^  The  amount  recoyered  is  first  ap- 
plied to  the  payment  of  the  costs  of  suit,  and  then  to  the  payment 
of  the  mortgage  debt ;  and  the  balance,  if  any,  is  retained  by  the 
company  and  paid  to  the  mortgagor.  When  two  or  more  mort- 
gagees claim  the  benefit  of  this  lien,  their  rights  are  determined  ac- 
cording to  the  priority  of  their  claims  and  mortgages  by  the  princi- 
ples of  law.  When  a  mortgagee  claims  the  benefit  of  this  lien,  any 
policy  of  insurance  previously  or  subsequently  procured  by  him  on 
bis  interest  as  mortgagee  is  void,  unless  it  is  consented  to  by  the 
company  insuring  the  mortgagor's  interest. 

406.  Loss  payable  to  the  mortgagee.  —  When  a  policy  is 
taken  in  the  name  of  the  mortgagor,  but  the  insurance  is  made 
payable  to  the  mortgagee  in  case  of  loss,  the  contract  is  with  the 
mortgagor,  and  is  for  the  insurance  of  his  interest,  and  the  mort- 
gagee can  recover  only  in  case  the  mortgagor  could  have  done  so, 
unless  the  policy  contains  special  provisions  in  favor  of  the  mort- 
gagee.^ The  making  of  the  policy  payable  to  the  mortgagee  is 
regarded  as  an  appointment  to  receive  any  money  which  might 
become  due  from  the  insurers  by  reason  of  any  loss  which  the 
mortgagor  might  sustain.  It  is  still  a  contract  to  indemnify  the 
mortgagor  against  a  loss,  and  not  a  contract  to  indemnify  the  mort- 
gagee. Thus,  when  a  mortgagor  has  procured  a  policy  ^^  as  his  in- 
terest might  appear,"  the  loss,  if  any,  payable  to  the  mortgagee  as 
collateral  security  for  the  mortgage  debt,  the  mortgagee  has  no  au- 
thority to  consent  to  the  cancellation  of  the  policy ;  and  if  be  does 

^  A  mortgagee  hju  do  lien  upon  a  policy  Mannfactorers*  Ins.  Co.  8  Gray,  28 ;  Bruns- 

procnred  by  the  mortgagor  which  the  in-  wick  Sav.  Inst.  v.  Commercial  Union  Ins. 

sorers  have  in  good  faith  settled  before  the  Co.  68  Me.  SIS,  28  Am.  Rep.  56 ;  Smith  i;. 

expiration  of  sixty  days  after  loss,  and  be-  Union  Ins.  Co.  120  Mass.   90;  Fitchburg 

fore  any  notice  of  the  loss  has  been  filed  Savings  Bank  v.  Amazon  Ins.  Co.  125  Mass. 

with  the  secretary,  although  such  notice  be  431 ;  Merwin  v.  Star  F.  Ins.  Co.  7  Hnn, 

afterwards   filed   within    the    sixty    days.  659.    The  fact  thst  the  policy  is  payable  to 

Bums  V.  Collins,  64  Me.  215.  the  mortgagee  is  not  inconsistent  with  an 

'  Franklin  Savings  Institution  v.  Central  allegation,  in  a  criminal  prosecution  of  the 
Mot.  F.  Ins.  Co.  119  Mass.  240;  Turner  mortgagor  for  burning  a  building  with  iu- 
V.  Quincy  Mnt.  F.  Ins.  Co.  109  Mass.  568 ;  tent. to  defraud  the  insurers,  that  the  build- 
Fogg  v.  Middlesex  Mnt.F.  Ins.  Co.  10  Cush.  ing  was  insured  to  the  accused.  State  v. 
337 ;  Hale  v.  Mechanics'  Mut  Fire  Ins.  Co.  Byrne,  45  Conn.  273,  8  Ins.  L.  J.  4,  28. 
6  Gray,  169,  66  Am.  Dec.  410;  Loring  v, 
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SO,  and  takes  out  a  new  policy  in  his  own  name,  he  will  have  only 
the  same  rights  under  it  that  he  had  under  the  old  policy.  There- 
fore, if  a  loss  occurs,  and  the  mortgagor  restores  the  building  to  the 
same  condition  it  was  in  before,  the  insurance  is  payable  to  the 
mortgagor  and  not  to  the  mortgagee,  the  latter  having  sustained  no 
loss  or  damage.^  In  a  case  before  the  Court  of  Appeals  of  New 
York,^  Mr.  Justice  Harris  described  the  rights  of  the  parties  in  sach 
a  case  as  follows :  '*  The  undertaking  to  pay  the  plaintiff  was  an  un- 
dertaking collateral  to  and  dependent  upon  the  principal  undertaking 
to  insure  the  mortgagor.  The  effect  of  it  was,  that  the  defendants 
agreed  that,  whenever  any  money  should  become  due  to  the  mort- 
gagor upon  the  contract  of  insurance,  they  would,  instead  of  paying 
it  to  the  mortgagor  himself,  pay  it  to  the  plaintiff.  The  mortgagor 
must  sustain  a  loss  for  which  the  insurers  were  liable,  before  the 
party  appointed  to  receive  the  money  would  have  a  right  to  claim  it 
It  is  the  damage  sustained  by  the  party  insured,  and  not  by  the 
party  appointed  to  receive  payment,  that  is  recoverable  from  the  in- 
surers.'* It  was  accordingly  held  in  this  case  that,  the  mortgagor 
having  parted  with  his  interest  in  the  property  before  the  loss,  the 
mortgagee,  to  whom  the  loss  was  payable,  could  not  recover.  Such 
a  result  is  generally  prevented  by  a  provision  in  favor  of  the  mort- 
gagee, that  no  alienation  by  the  mortgagor  shall  affect  the  mort- 
gagee's right  to  recover ;  ^  and  frequently  protection  is  extended  to 
the  mortgagee  so  far  as  to  pi*event  the  invalidating  of  the  policy  by 
any  act  of  the  mortgagor  or  owner  of  the  property  insured.^ 

A  stipulaticm  that  no  sale  or  transfer  of  the  property  shall  vitiate 
the  right  of  the  mortgagee  to  recover  in  case  of  loss,  or  that  no  act 
or  default  of  any  person  other  than  such  mortgagee  or  his  agents 
shall  affect  his  right  to  recover,  prevents  a  forfeiture  of  the  policy 
as  to  his  interest,  after  a  sale  of  the  property,  in  consequence  of  the 
breach  of  a  condition  of  the  policy,  such  as  a  condition  making  the 
policy  void  if  further  insurance  be  obtained  without  the  consent  of 
the  insurers.^  A  necessary  consequence  of  a  sale  is  that  the  par- 
chaser  has  a  right  to  insure  his  interest.  The  object  of  the  stipula- 
tion is  to  secure  the  insurance  of  the  mortg:igee's  interest,  and  to 
avoid  the  defeat  of  this  security  by  any  sale  or  transfer  of  the  prop- 
erty ;  and  by  a  fair  interpretation  of  the  contract  it  means  that  the 

^  In  re  Moore,  6  Daly.  541.  *  Springfield  F.  &  M.  Ins.  Co.  v.  Alien, 

s  Grosyenor  v,  Atlantic  Fire  Ins.  Co.  17  43  N.  Y.  389, 3  Am.  Rep.  711. 

N.  Y.  391.  ft  Eliot  Five  Cents  Savings  Bank  v.  Cm- 

'  Macomber  v.  Cambridge  Mat  F.  Ins.  mercial  Union  Ass.  Co.  142  Mass.  142, 7  K. 

Co.  8  Cnsh.  133.  E.  Hep.  550. 
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mortgagee's  right  to  recover  shall  not  be  vitiated  by  any  of  the  nat- 
ural consequences  or  incidents  of  sale.^ 

If  a  policy,  though  containing  a  mortgage  clause  protecting  the 
mortgagee  from  the  consequences  of  the  acts  and  omissions  of  the 
mortgagor,  provides  that  the  mortgagee  shall  notify  the  insurer  of 
any  increased  hazard  which  shall  come  to  his  knowledge,  the  policy 
is  rendered  void  by  the  failure  of  the  mortgagee  to  comply  with 
this  provision.^ 

Aside  from  any  saving  provision  in  favor  of  the  mortgagee,  any 
act  of  the  mortgagor,  either  in  procuring  the  policy  or  in  dealing 
with  the  property  afterwards,  which  would  avoid  the  policy  as  to 
him,  will  avoid  it  equally  as  to  the  mortgagee ;  as  by  a  misrepre- 
sentation as  to  the  use  made  of  the  property ;  ^  or  a  violation  of 
one  of  the  provisions  of  the  policy  in  procuring  over  -  insurance.* 
Bat  no  admissions  or.  declarations  by  the  owner  after  a  loss  are  ad- 
missible to  defeat  a  recovery  by  the  mortgagee  upon  the  policy.^ 

407.  Equivalent  to  assignment.  —  In  general,  the  provision  of 
a  policy  that  the  loss,  if  any,  shall  be  paid  to  the  mortgagee,  oper- 
ates to  give  the  mortgagee  precisely  the  same  rights  and  interest 
in  the  policy  which  he  would  have  if,  without  such  words,  the  mort- 
gagor had  assigned  the  policy  to  him  as  collateral  security  to  the 
mortgage  debt.^ 

If  a  mortgagor,  after  assigning  a  policy  of  insurance  to  the  mort>- 
gagee  as  collateral  security  for  the  mortgage  debt,  satisfies  the  mort- 

1  City  Five  Cents  Sav.  Bank  v.  Penn.  F.  an  insnrance  from  a  mortgagor  to  a  mort- 

Ins.  Co.  122  Mass.  165.  gagee,  and  at  the  time  of  his  assent  imposes 

^  Cole  17.  Germania  F.  Ins.  Co.  99  N.  Y.  farther  obligations  on  the  assignee,  making 

86;  Graham  v.  Fireman*8  Ins.  Co.  87  N.  a  new  contract  with  him,  the  acts  of  the 

T.  69,  41  Am.  Rep.  348.  mortgagor  cannot  a£Fect  his  rights.    Civil 

*  Merwin  v.  Star  Fire  Ins.  Co.  7  Hun,  Code,  §§  2541,  2542 ;  Codes  &  Stats.  1877, 
659.  §§  7541,  7542. 

*  Buffalo  Steam-Engine  Works  v.  Sun  ^  Browning  v.  Home  Ins.  Co.  71  N.  Y. 
Mat.  Ins.  Co.  17  N.  Y.  401.  508,  27  Am.  Rep.  86. 

In  Oalifoniia  it  is  provided  that  where  a  *  Grosvenor  v.  Atlantic  F.  Ins.  Co.  of 

mortgagor  of  property  effects  insurance  in  Brooklyn,  5  Dner,  517,  17  N.  Y.  391,  395 ; 

his  own  name,  providing  that  the  loss  shall  Ennis  v.  Harmony  F.  Ins.  Co.  3  Bosw.  516 ; 

be  payable  to  the  mortgagee,  or  assigns  a  Luckey  v.  Gannon,  37  How.  Pr.  134,  138. 

policy  of  insurance  to  the  mortgagee,  the  Snch  mortgagee  is  the  "assured,"  within 

insurance  is  deemed  to  be  npon  the  interest  the  meaning  of  a  clause  in  the  policy  re- 

of  the  mortgagor,  who  does  not  cease  to  be  quiring  the  "  assured  "  to  deliver  the  pre- 

a  party  to  the  original  contract,  and  any  act  liroinary  loss  statement.  Armstrong  v.  Agri- 

of  his  which  would  otherwise  avoid  the  cultural  Ins.  Co.  31  N.  Y.  St.  Rep.  201, 9  K. 

insurance  will  have  the  same  effect,  although  Y.  Snpp.  873. 

the  property  is  in  the  hands  of  the  mort-  Quoted  with  approval.  Conn.  Mut  L.  Ins. 

gagee.  Co.  v.  Scammon  (III),  4  Fed.  Rep.  263, 117 

If  an  insurer  assents  to  the  transfer  of  U.  S.  634,  6  Sup.  Ct.  Rep.  889. 
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gage,  he  becomes  subrogated  to  the  rights  of  the  mortgagee  in  tbe 
policy,  and  may  maintain  an  action  thereon  for  a  lo)9.^ 

The  insured  can,  of  course,  no  more  adjust  a  loss  payable  to  the 
mortgagee  than  he  could  release  it.^  The  insurer  cannot  terminate 
the  contract  before  the  date  fixed  by  the  policy,  without  notice  to 
the  mortgagee.^ 

In  Massachusetts  it  is  provided  that  in  case  of  loss  upon  property 
hereafter  insured  within  the  terms  of  the  fire  insurance  policies 
thereon,  all  such  insurers  thereof,  upon  the  proper  presentation  of 
proofs  by  the  claimants  in  accordance  with  the  provisions  of  the 
policy,  together  with  an  authentic  statement  of  the  title,  showing 
the  rights  and  interests  of  all  parties  therein,  shall  pay  all  mort- 
gages expressly  protected  by  any  policies  taken  out  in  the  name  of 
the  mortgagor,  in  the  order  of  their  priority,  to  the  extent  of  their 
respective  policies  or  interests  in  their  respective  mortgage  claims, 
before  the  owner  of  the  equity  of  redemption  in  said  property  shall 
receive  anything ;  but  this  provision  does  not  enlarge  the  amount 
which  any  insurance  company  would  otherwise  pay  on  account  of 
any  loss ;  and  any  payment  so  made  by  any  such  company  under 
its  policy  in  accordance  with  the  provisions  of  this  act,  whether  to 
the  person  named  in  the  policy  or  not,  shall  be  deemed  and  taken 
to  be  in  payment  and  satisfaction  of  the  liability  of  such  company 
under  its  policy  to  the  full  extent  of  such  payment.^ 

408.  Who  may  bring  suit.  —  When  the  policy  is  taken  out  by 
the  mortgagor  in  his  name,  payable  in  case  of  loss  to  the  mortgagee, 
the  mortgagor  should,  with  the  assent  of  the  mortgagee,  sue  on  tbe 
policy  in  his  own  name.  The  mortgagor  in  such  case  is  the  party 
for  whose  benefit  the  insurance  really  operates,  whether  payment 
be  made  to  himself  or  to  the  mortgagee.^  The  contract  of  insur- 
ance in  such  case  is  with  the  mortgagor,  notwithstanding  the  loss  is 
payable  to  the  mortgagee.  This  direction  in  the  policy  is  not  an 
assignment  of  it,  and,  although  it  is  assented  to  by  the  insurer,  the 
contract  with  the  mortgagor  is  not  thereby  merged  or  extinguished.^ 

^  BniiDgs  p.  German  Ins.  Co.  (Neb),  52  son  v.  Triumph  Ins.  Co.  64  Me.  500;  Jack* 

N.  W.  Rep.  397.   See  1 8  Am.  Law  Reg.  N.  S.  son  v.  Farmers'  Mut.  F.  Ins.  Co.  5  Gmr,  52 ; 

737.  Continental  Ins.  Co.  v.  Hnlman,  92  III.  145, 

^  Harrington  v.  Fitchbnrg  Mnt.  F.  Ins.  34  Am.  Rep.  122;  Mertden  Sar.  Bank  r. 

Co.  124  Mass.  126,  7  Ins.  L.  J.  618.  Home  Ins.  Co.  50  Conn.  396. 

B  Lattan  v.  Royal  Ins.  Co.  45  N.  J.  L.  ^  Friemansdorf  v.  Watertown  Ins.  Co. 

453.  9  Bias.  1 67 ;  Bates  v.  Equitable  Ins.  Co.  10 

♦  Acts  1878,  ch.  132,  §  2.  Wall.  33;  Illinois  Mut.  F.  Ins.  Co.  r.  Fix, 

*  Turner  v.  Quincy  Mnt.  F.  Ins.  Co.  109  53  111.  151,5  Am.  Rep.  88 ;  Martin  v.  Frank- 
MuBs.  568;  Farrow  v.  Commonwealth  Ins.  lin  F.  Ins.  Co.  38  N.  J.  L.  140;  Franklin 
Co.  18  Pick.  53,  29  Am.  Dec.  664  ;  Patter-  Ins.  Co.  w.  Martin,  8  Ins.  L.  J.  81, 134, 20 
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In  an  action  on  such  a  policy  by  the  mortgagor,  the  insurer  may 
plead  payment  to  the  mortgagee  as  performance.  The  rights  of 
the  mortgagee,  and  of  the  insurers  as  well,  may  be  protected  in  all 
cases  by  a  payment  of  the  money  into  court.^ 

There  is  some  confusion  and  contradiction  in  the  cases  in  regard 
to  the  right  of  action  upon  a  policy  procured  by  a  mortgagor  pay- 
able in  case  of  loss  to  the  mortgagee.  The  principle  underlying 
the  subject  is,  that  the  real  party  to  the  contract,  in  whom  the  en- 
tire interest  in  it  is  vested,  is  the  proper  party  to  enforce  it.  If  a 
policy  be  taken  by  a  mortgagee  in  this  way,  he  alone  dealing  with 
the  company  and  paying  the  premiums,  he  is  the  real  party  to  the 
contract  and  the  proper  party  to  sue,^  if  the  policy  covers  only  the 
mortgaged  property  and  does  not  in  amount  exceed  the  mortgagee's 
interest.^  In  like  manner,  if  the  entire  interest  in  the  policy  has 
be^  vested  in  the  mortgagee,  or  assigned  to  him,  or  if  the  whole 
amount  of  the  policy  is  made  payable  to  the  mortgagee,  without 
qnalification  express  or  implied,  or  it  be  less  in  amount  than  the 
debt,  he  may  enforce  it  by  suit.*  Ordinarily,  however,  there  re- 
mains by  the  very  terms  of  a  policy  insuring  the  mortgagor,  but 
payable  to  the  mortgagee  in  case  of  loss,  or  by  necessary  implicar 
tion  from  such  a  policy,  an  equitable  interest  in  the  mortgagor.  A 
debt  to  the  mortgagee  is  implied,  and  the  making  of  the  policy 
payable  to  him  implies  that  his  interest  is  limited  to  the  amount  of 
this  debt*  Therefore,  in  the  ordinary  case  of  a  policy  made  in  this 
way,  there  is  a  divided  interest ;  partly  in  the  mortgagor  and  partly 
in  the  mortgagee.  The  direction-  that  payment  in  case  of  loss  be 
made  to  the  mortgagee  is  a  contingent  order  or  stipulation.^  Mak- 
ing a  policy  payable  to  a  mortgagee  in  case  of  loss  is  a  mere  ap- 

Am.  Rep.  372;  Grosrenor  v,  Atlantic  F.  846;  Hartford  F.  los.  Co.  u.  Dayenport,  37 

Ins.  Co.  of  Brooklyn,  17  N.  Y.  391 ;  Hart-  Mich.  609. 

ford  F.  Ins.  Co.  o.  Davenport,  37  Mich.  609 ;  ^  Hadley  v.  N.  H.  Fire  Ins.  Co.  55  N.  H. 

Van  Baren  v.  St  Joseph  Coontj  Village  F.  110,  4  Ins.  L.  J.  61 1 . 

Ins.  Co.  28  Mich.  398, 404 ;  Brunswick  Sar.  Under  the  Code  practice  in  Kew  Tork,  so 

Inst.  V.  Commercial  Union  Ins.  Co.  8  Ins.  long  as  the  mortgage  deht  remains  unpaid, 

L.  J.  120,  68  Me.  313,  28  Am.  Rep.  56;  the  action  should  be  brought  by  the  mort- 

Minnoek  r.  Eureka  F.  &  M.  Ins.  Co.  90  gagee  in  his  own  name,  or  he  should  be 

Mich.  236,  51  N.  W.  Rep.  367;  Claj  F.  &  joined  as  a  party.'  Ennis  v.  Harmony  F. 

M.  Ins.  Co.  V,  Huron  S.  &  L.  Manuf.  Co.  Ins.  Co.  3  Bosw.  516 ;  Frink  i;.  Hampden 

31  Mich.  346.  Ins.  Co.  45  Barb.  384,  31   How.  Pr.  30; 

1  Martin  v.  Franklin  F.  Ins.  Co.  38  N.  J.  Ronsael  v.  St.  Nicholaa  Ins.  Co.  9  J.  &  S. 

L.  140,  20  Am.  Rep.  372.  279 ;  Berthold  v.  Clay  F.  Ins.  Co.  2  Mo. 

'  Chamberlain  v.  N.  H.  F.  Ins.  Co.  55  N.  App.  311. 

H.  249 ;  Westcbeater  F.  Ins.  Co.  v.  Foster,  ^  Brunswick  Savings  Inst.  t\  Commer- 

90111.  121.  cial  Union  Ins.  Co.  68  Me.  313,  28  Am. 

'  Hopkins  Manuf.  Co.  v.  Aurora  F.  &  Rep.  56. 
M.  Ins.  Go.  48  Mich.  148, 11  N.  W.  Rep. 
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pointment  of  the  insurance  to  the  extent  of  the  mortgagee's  inter- 
est ;  it  does  not  constitate  an  assignment  of  the  policy,  so  as  to 
authorize  the  mortgagee  to  sue  in  his  own  name.^    Under  the  codes 
of  practice  of  some  States,  as  in  New  York  and  other  States  which 
have  adopted  the  same  practice,  the  mortgagee  may  maintain  such 
suit  in  his  own  name,  by  virtue  of  a  provision  that  suits  shall  be 
maintained  in  the  name  of  the  real  party  in  interest.     Sometimes 
the  mortgagee  is  by  statute,  or  by  stipulation  in  the  policy  or  char- 
ter of  the  company,  given  the  right  to  enforce  such  a  policy.    But 
aside  from  authority  so  conferred,  the  mortgagor  as  a  general  rale, 
so  long  as  he  retains  an  insurable  interest,  may  bring  the  suit. 
There  can  be  no  division  of  causes  of  action  on  a  single  insurance 
policy.     Whoever  sues  must  be  able  to  enforce  the  whole  liability.' 
Therefore,  when  a  partial  interest  in  the  policy  remains  in  the  mort- 
gagor, the  mortgagee  cannot  sue  as  the  party  to  whom  the  loss  is 
payable.     And  for  the  same  reason,  if  the  policy  cover  property  in 
part  not  subject  to  the  mortgage,  the  mortgagee  cannot  sue  upon 
it,  either  in  his  own  name  or  that  of  the  mortgagor.^     For  if  the 
suit  be  in  his  own  name,  with  reference  to  his  own  interest,  tbe 
insurers  would  be  liable  to  another  suit  by  the  mortgagor  upon  the 
same  policy ;  and  if  the  mortgagee  be  allowed,  against  the  consent 
of  the  mortgagor,  to  prosecute  a  suit  in  his  name,  the  insurera 
would  be  required  to  pay  one  loss  by  instalments  to  different  per- 
sons.    Under  the  codes  in  force  in  some  of  the  States,  persons  having 
several  interests  in  such  a  contract  may  join  in  enforcing  it.^   If 
the  mortgagee's  interest  exceeds  the  amount  of  the  insurance,  the 
whole  interest  being  in  the  mortgagee,  he  may  sue  upon  the  policy 
alone.^ 

If,  however,  the  mortgage  clause  in  a  policy  be  in  legal  effect  an 
agreement  to  pay  the  insuraifce  or  any  part  of  it  directly  to  the 
mortgagee,  recognizing  him  as  a  distinct  party  in  interest,  and  not 
a  mere  appointment  to  pay  the  loss  to  him,  he  may  maintain  the 
action  in  his  own  name.® 

1  Fire  Ins.  Co.  v.  Felrath,  77  Ala.  194, 54    Otherwise  where  Code  prActtce  does  not  pr»- 
Am.  Rep.  58.  T«il.    Fire  Ins.  Co.  v.  Felratb.  77  AU.  194, 

>  Hartford  F.  Ins.  Co.  v,  Davenport,  37    54  Am.  Rep.  58. 

Mich.  609.  *  See  §  413 ;   Hartford  F.  Ins.  Co.  p. 

>  Stearns  v.  Quincjr  Mut.  F.  Ins.  Co.  124    Olcott,  97  111.  439;  Westchester  F.  Ins.  Co. 
Mass.  61,  7  Ins.  L.  J.  506,26  Am.  Rep.  647.    v.  Foster,  90  111.  121;  Hastings  v.  West- 

*  As  in  Wisoonsin :  Strohn  v.  Hartford  cheater  F.  Ins.  Co.  73  N.  T.  141 ;    Men- 

F.  Ins.  Co.  33  Wis.  648,  37  Wis.  625,  3  Ins.  den  Say.  Bsnk  v.  Home  Ins.  Co.  50  Ocnn. 

L.  J.  288,  19  Am.  Rep.  777.  396 ;  Richelieu  &  O.  NaT.  Co.  v.  Thames  & 

«  Hammel  v.  Queen  Ins.  Co.  50  Wis.  M.  Ins.  Co.  58  Mich.  132,  24  N.  W.  Rep. 

240,  41  Am.  Rep.  1,  6  N.  W.  Rep.  805.  547. 
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When  a  mortgagor  effects  an  insurance,  payable  in  case  of  loss  to 
the  mortgagee,  the  former  holds  the  legal  title,  and  may  maintain 
an  action  on  the  policy  for  the  use  of  the  mortgagee.^  The  subse- 
quent payment  of  the  mortgage  debt  floes  not  prevent  a  recovery 
against  the  insurance  company ;  but  the  mortgagor  may  still  re- 
cover in  the  name  of  the  mortgagee,  if  necessary,  or  in  his  own 
name.^  A  mortgagor,  after  making  a  policy  payable  to  his  mort- 
gagee, can  no  more  bind  the  mortgagee  by  an  adjustment  of  the 
amount  of  the  loss  than  he  can  bind  him  by  a  release  of  it.^ 

On  the  other  hand,  if  a  mortgagee  as  such  take  out  a  policy 
Dpon  his  interest  for  the  benefit  of  the  mortgagor  with  the  agree- 
ment that  any  sum  that  might  be  received  for  a  loss  should  be 
credited  upon,  the  mortgage  debt,  the  mortgagor  is  the  proper  party 
to  maintain  a  suit.^ 

The  mortgagor  may  in  his  own  name  enforce  specific  perform- 
ance of  a  provision  in  the  policy  giving  the  insurers  the  election 
to  rebuild,  after  they  have  made  such  election  and  neglected  to 
perform  the  contract.  The  action  is  upon  the  contract  to  rebuild 
and  not  strictly  upon  the  policy,  and  the  cause  of  action  is  in  the 
insured  and  not  in  the  mortgagee.^ 

At  common  law  the  assignee  of  a  policy  of  insurance  cannot 
maintain  an  action  upon  it  in  his  own  name,  and  unless  authorized 
80  to  do  by  general  law,  or  by  the  act  incorporating  the  insurance 
company,  the  suit  must  be  in  the  name  of  the  insured  for  the  use  of 
the  assignee.^ 

409.  The  mortgagee  is  bound  to  receive  the  whole  insur- 
ance, and  apply  it  to  the  debt.  Where  a  policy  of  insurance  is 
taken  out  by  the  mortgagor,  payable  to  the  mortgagee  in  case  of 
loss,  the  insurer  is  bound  to  pay  the  whole  loss  to  the  mortgagee, 
who  is  holden  to  apply  the  amount  received,  so  far  as  is  necessary 
to  discharge  the  mortgage  ;  and  in  case  the  mortgage  debt  has  been 
previously  paid,  the  mortgagee  would  receive  the  sum  paid  for 
the  use  of  the  mortgagor.  In  such  case,  the  continued  existence  of 
the  mortgage  debt  is  not  essential  to  a  recovery  for  the  benefit  of  the 
mortgagor,  because  the  policy  is  his,  and  is  upon  his  interest,  which 

^  Illinois  Fire  Ins.  Co.  v.  Stanton,  57  III.  «  ^tna  Ins.  Co.  v.  Baker,  71  Ind.  102. 

354.  ft  Heilmann  v.  Westchester  F.  Ins.  Co.  75 

*  Norwich  Fire  Ins.  Co.  v.  Boomer,  52  HI.  N.  Y.  7,  7  Reporter,  305,  8  Ins.  L.  J.  53, 

442, 4  Am.  Hep.  618 ;  Concord  Union  Mut.  88. 

F.  Ins.  Co.  V,  Woodbury,  45  Me.  447.  •  New  England  F.  &  M.  Ins.  Co.  v,  Wet- 

■  Hanrington  v.  Fitchburg  Mut  F.  Ins.  more,  32  HI.  221 ;   Illinois  F.  Ins.  Co.  v. 

Co.  124  Mass.  126.  Stanton,  57  111.  354. 
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is  in  no  way  diminished  by  the  discharge  of  the  mortgage.^  If  the 
policy  contain  a  provision  that  '^  No  sale  of  the  property  shall  affect 
the  right  of  the  mortgagee  to  recover  in  case  of  loss  under  this  pol- 
icy," and  a  sale  be  made  and  the  policy  forfeited  before  a  Ices 
•occurs,  the  mortgagee  is  still  bound  to  recover  the  amount  from  the 
insurers,  and  to  apply  the  avails  first  to  the  discharge  of  the  mort- 
igage  debt,  and  the  surplus  to  the  benefit  of  the  mortgagor ;  and  the 
insurers,  if  they  have  taken  a  transfer  of  the  mortgage  upon  pay- 
ing the  loss,  stand  in  no  better  position  than  the  mortgagee,  as  they 
have  full  knowledge  of  the  existence  of  the  policy  and  of  its  pro- 
visions ;  and  the  purchaser  of  the  equity  of  redemption  is  entitled 
to  the  benefit  of  the  money  paid  on  the  loss,  and  may  redeem  upon 
paying  the  balance  due  upon  the  mortgage  after  deducting  the 
amount  payable  for  the  loss.^ 

If,  however,  the  policy  further  provides  that  when  a  loss  after 
a  forfeiture  is  paid  to  the  mortgagee,  the  insurer  shall  be  subro- 
gated to  the  mortgagee's  rights  under  the  mortgage  to  the  extent 
of  such  payment,  and  may  pay  the  full  amount  of  the  debt  to  the 
mortgagee,  and  shall  thereupon  receive  an  assignment  of  the  mortr 
gage,  and  a  loss  occurs  after  a  forfeiture  of  the  policy,  and  the 
mortgagee,  upon  receiving  the  amount  due  on  the  mortgage,  as- 
signs the  mortgage  to  the  insurer,  the  owner  of  the  equity  cannot 
redeem  without  paying  to  the  insurer  the  full  amount  of  such  mort- 
gage debt.^ 

If  the  policy  stipulates  that  the  mortgagee  shall,  in  case  of  loss, 
assign  his  mortgage  to  the  insurer  to  the  amount  of  the  loss  paid, 
ithe  mortgagee  cannot  recover  for  a  loss  until  he  has  complied  with 
such  stipulation.^ 

If  it  be  provided  in  the  mortgage  that  the  mortgagor  shall  insure 
in  a  certain  sum  for  the  benefit  of  the  mortgagee,  or  that  the  mort- 
gagee may  cause  the  property  to  be  insured  at  the  expense  of  the 
mortgagor,  and  that  the  premium  shall  be  covered  by  the  mortgage 
security,  then  in  effect  the  policy  is  furnished  by  the  mortgagor, 
and  any  money  recovered  under  it  inures  to  him  in  going  towards 
paying  his  debt  to  the  mortgagee.^    The  mortgagee  receives  the 

^  Concord  Union  Mat.  Eire  Ins.  Co.  v.  Allen,  281.   The  mortgagor  merely  Io«t  fcbe 

Woodbnry,  45  Me.  447 ;  King  v.  State  Mu-  sarplns  over  the  debt  by  his  alienation, 

tnal  Fire  Ins.  Co.  7  Cnsh.  1,  54  Am.  Dec.  >  Allen  v.  Watertown  Ins.  Co.  133  Mass. 

688,  per  Shaw,  C.  J. ;  Suffolk  F.  Ins.  Co.  t;.  480.    See  §  418. 

Boyden,9  Allen,  123;  Clark  v.  Wilson,  103  *  Foster  r.  Van  Reed,  70  N.  Y.  19,  re- 
Mass.  219,  221,4  Am.  Rep.  532;  Waring  versing  5  Han,  321,  26  Am.  Rep.  544; 
V.  Loder,  53  N.  Y.  581.  Dick  v,  Franklin  F.  Ins.  Co.  10  Mo.  App. 

^  Graves  v,  Hampden  Fire  Ins.  Co.  10  376. 

<  Wilcox  v.  Allen,  36  Mich.  160. 
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proceeds  to  apply  in  the  first  place  to  the  payment  of  the  mortgage 
debt,  and  then  he  is  trastee  for  the  mortgagor  for  any  balance  left 
in  his  hands.^  If  in  such  case  the  mortgagee  pays  the  premium, 
be  may  charge  the  amount  in  his  account  against  the  mortgagor. 
Bnt  in  the  absense  of  any  such  contract  the  mortgagee  could  not 
charge  to  the  mortgagor  a  premium  paid  by  him  for  insurance. 
Any  insurance  obtained  by  him  on  his  own  interest  is  for  his  own 
benefit.  The  fiduciary  relation  existing  between  the  mortgagee  and 
mortgagor,  in  some  limited  matters,  does  not  extend  to  such  an 
insurance  of  the  mortgagee's  interest.  Before  entry  for  condition 
broken,  that  relation  is  a  matter  of  contract.^ 

If  the  holder  of  the  mortgage  receive  the  insurance  money  after 
the  mortgage  debt  is  due,  and  afterwards,  without  indorsing  the 
amount  received  upon  the  mortgage  note,  assigns  the  note  and 
mortgage,  the  mortgagor  cannot  maintain  a  bill  to  have  this  amount 
indorsed  upon  the  note.     His  remedy  is  to  redeem.^ 

410.  When  debt  not  due.  —  When  the  mortgaged  property  is 
insured  for  the  benefit  of  the  mortgagee,  such  insurance  is  collateral 
to  the  debt,  and  money  recovered  from  the  insurance  is  still  collat- 
eral, and  cauinot  be  applied  by  the  mortgagee  to  payment  of  the 
mortgage  debt  without  the  consent  of  the  mortgagor  if  the  debt  be 
not  due,  and  the  mortgagee  has  no  right  to  demand  payment,  or 
upon  default  to  convert  the  securities.^  If  under  such  circumstances 
the  money  received  from  the  insurance  be  paid  by  the  mortgagee 
to  the  mortgagor,  for  restoring  the  premises  so  as  to  make  them  as 
valuable  as  before  the  fire,  a  second  mortgagee  has  no  equity  to 
have  the  amount  so  received  applied  for  his  benefit  in  reduction  of 
the  debt  secured  by  the  first  mortgage.^ 

But  there  may  be  circumstances  which  will  make  it  incumbent 
upon  a  mortgagee  who  allows  the  mortgagor  to  apply  the  proceeds 
of  an  insurance  to  the  restoration  of  the  property  to  see  that  the 
mortgagor  actually,  uses  the  money  for  this  purpose.  Other  parties 
in  interest  may  have  an  equity  requiring  the  application  of  the  in- 
surance by  the  mortgagee  to  be  either  in  payment  of  the  debt  due 
him,  or  in  making  the  security  to  this  extent  more  valuable.® 

411.  The  insurers  upon  paying  a  loss  upon  a  policy  payable 
to  the  mortgagee  have  no  olaim  to  be  subrogated  to  the  rights 

1  Fowley  v.  Palmer,  5  Gray,  549 ;  Mix  c*.  *  Stevens  9.  Hayden,  129  Mass.  328. 

Botebkiss,  U  Conn.  32.  «  Fergus  u.  Wilmarth,  117  III.  542. 

>  Dobaon  v.  Land,  8  Hare,  216,  4  De  G.  *  Gordon  v.   VTare   Savings  Bank,   115 

&  S.  575 ;  Bellamy  v.  Brickenden,  2  Jo.  &  Mass.  588. 

Bern.  137  ;  King  v.  State  Mntnal  Fire  Ins.  ^  Conn.  Mnt.  L.  Ins.  Co.  v.  Scammon 

Co.  7  Cash.  1,  54  Am.  Dec.  683.  (111.),  4  Fed.  Bep.  263, 1 17  U.  S.  634. 
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of  the  mortgagee.^  Where  the  policy  is  made  payable  to  the  mort- 
gagee, the  insurer  cannot  avoid  the  liability  for  a  loss  by  purchasing 
the  mortgage.^  If  after  such  a  loss  the  mortgagee  brings  suit  in 
the  name  of  the  assured  upon  the  policies  and  obtains  judgment, 
but,  instead  of  enforcing  the  judgment,  enforcat  payment  o(  the 
mortgage  by  foreclosure,  the  assured  is  entitled  to  the  benefit  of 
the  judgment  against  the  insurers,  who  have  no  claim  to  be  relieved 
from  the  judgment.^ 

412.  Agreement  to  assigm  to  insurers.  —  The  effect  of  an  in- 
surance procured  in  this  way  is  not  qualified  by  a  clause  in  the 
policy,  that  in  case  of  loss  the  assured  shall  assign  to  the  insurers 
an  interest  in  the  mortgage  equal  to  the  amount  of  the  loss  p^d; 
or  by  an  assignment  made  in  pursuance  of  such  a  provision,  or  of 
any  subsequent  agreement  between  the  parties.  Under  such  an 
assignment  the  amount  of  the  loss  must  be  applied  in  reduction  of 
the  mortgage  debt,  and  the  insurers  can  hold  the  mortgage  only  for 
the  balance  of  the  debt  remaining  after  such  payment.^ 

Policies  of  insurance  now  generally  provide  that,  in  case  of  tbe 
payment  of  any  loss  to  a  mortgagee  whose  interest  is  insured,  tbe 
insurers  shall  be  subrogated  to  that  extent  to  his  rights  under 
the  mortgage.* 

413.  When  a  policy  provides  for  the  subrogation  of  the  in- 
surers to  the  rights  of  the  mortgagee,  in  case  of  payment  to  the 
mortgagee  for  a  loss  under  the  policy  which  the  insurers  would  not 
have  been  liable  to  pay  to  the  owner,  the  contract,  from  being  pri- 
marily one  insuring  the  mortgagor,  and  making  the  mortgagee  an 
equitable  assignee,  is  by  these  special  provisions,  upon  the  happen- 
ing of  certain  events,  regarded  as  resolved  in«.  effect  into  an  insnr- 
ance  of  the  interest  of  the  mortgagee  as  such,  and  into  a  personal 
contract  with  the  mortgagee,  in  which  the  mortgagor  has  no  inte^ 
est.^     The  in  surance  money,  when  paid  under  such  a  policy  to  the 

^  Kernochan  v,  N.  Y.  Bowery  Fire  Ins.  Ins.  Co.  v.  Dolail  (Kans.),  32  Pac.  Rep. 

Co.  17  N.  Y.  428,  5  Daer,  1 ;   Mercantile  890. 

Mut.  Lib.  Co.  v.  Calebs,  20  N.  Y.  173 ;  Cone  '  Robert  v.  Traders'  Ins.  Co.  17  Wend. 

V.  Insurance  Co.  60  N.  Y.  619,  624  ;  Pen-  631,  reyereing  9  Wend.  404. 

dleton  v.  Elliott,  67  Mich.  496,  35  N.  W.  *  Foster  v.  Van  Reed,  5  Han,  321,  70  N. 

Rep.  97 ;  German  Ins.  Co.  v.  Snielker,  38  Y.  19,  26  Am.  Rep.  544;  Waring  v.  Loder, 

Kans.  285,  16  Pac.  Rep.  785  ;  Home  Ins.  53  N.  Y.  581 ;  Dayis  v.  Quincy  Mat.F.Ii0. 

Co.  V.  Marshall,  48  Kans.  235, 29  Pac  Rep.  Co.  10  Allen,  113;  Thornton  v.  Enterprise 

161.    And  see,  also,  Washington  Fire  Ins.  Ins.  Co.  71  Pa.  St.  234. 

Co.  V.  Kelly,  32  Md.  421, 3  Am.  Rep.  149,  *  See  §  409;  Springfield  F.  &M.InaCa 

as  to  right  of  sabrogation  upon  loss  pend-  v,  Allen,  43  N.  Y.  389,  8  Am.  Rep.  7U. 

ing  contract  of  sale.  ^  Ulster  Co.  Say.  Inst.  v.  Leake,  73  K.  T. 

^  Home  Insurance  Co.  v.  Marshall,  48  161,  reyersing  11  Hnn,  515,  29  Am.  Bep. 

Kans.   235,   29    Pac.   Rep.  161;  Phoenix  115;  Hastings  v.  Westchester  F.  Ina  Co. 
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mortgagee,  is  not  a  payment  to  that  extent  of  the  mortgage  debt, 
but  is  in  effect  a  payment  by  the  insurers  towards  the  purchase  of 
the  mortgage.  The  mortgagor  or  his  successor  has  no  beneficial 
interest  in  the  policy,  and  cannot  compel  an  application  on  the  debt 
of  the  amount  due  upon  a  loss. 

Another  view,  differing  a  little  from  the  above,  is  taken  by  the 
courts  of  Connecticut.  Instead  of  holding  such  an  arrangement 
with  the  mortgagee  to  be  a  distinct  and  independent  <9ontract  of 
insurance,  they  regard  it  rather  as  an  agreement  relating  to  an 
existing  policy,  by  which  certain  conditions  are  dispensed  with,  and 
certain  privileges  are  secured  to  the  insurers  which  they  would  not 
otherwise  have,  and  the  mortgagee  is  made  a  party  to  the  contract 
of  insurance.^ 

Any  limitations  or  conditions  annexed  to  this  right  of  subroga- 
tion mast  be  observed.  Thus,  under  a  policy  of  insurance  which 
provides  that,  if  the  insurers  should  pay  the  amount  of  the  insur- 
ance to  the  mortgagee,  claiming  that,  as  to  the  mortgagor,  no  lia- 
bility exists,  they  should,  to  the  extent  of  such  payment,  be  subro- 
gated to  the  rights  of  the  mortgagee,  the  insurers,  on  payment  to 
the  mortgagee,  do  not  become  subrogated  to  his  rights  unless  they 
are  in  fact  not  liable  on  the  policy  as  against  the  mortgagor.  The 
right  of  the  insurers  to  be  subrogated  as  claimed  depends  upon 
whether  the  policies  had  been  legally  forfeited  under  the  conditions 
therein  contained.^ 

73  N.  Y.  Ul ;  Allen  v.  Watertown  F.  Ins.  or  owner  no  liability  existed,  the  insurer 

Co.  132  Mass.  480;  Sterling  F.  Ins.  Co.  v,  should  be  subrogated  to  the  legal  rights  of 

Beffrey,  48  Minn.  9,  50  N.  W.  Rep.  922 ;  the  mortgagee  under  all  securities  held  as 

Stinchfield  v,  Milliken,  71  Me.  567.  collateral  to  the  mortgage  debt.    A  loss 

There  is  a  Massachusetts  decision  relat-  having  occurred  after  the  indorsement  was 

ing  to  a  subsequent  agreement  for  subroga-  made,  it  was  held  that  the  mortgagee  could 

tion.    A  mortgagee,  to  whom  a  policy  of  not  maintain  an  action  for  it.   Daris  i;.  Ger- 

insurance  had  been  made  payable  in  case  man- American  Ins.  Co.  135  Mass.  251.    In 

of  loss,  entered  for  a  breach  of  condition,  Hastings  v.  Winchester  Ins.  Co.  73  N.  Y. 

so  that  the  policy  by  its  terms  became  void.  141,  it  was  suggested  that  the  stipulation 

Subsequently  the  insurance  company,  at  the  for  subrogation  to  the  legal  rights  of  the 

request  of  the  mortgagee,  without  receiv-  mortgagee,  upon  payment  to  him,  to  the 

ing  any  new  consideration,  made  an  indorse-  extent  of  such  payment  is  a  consideration ; 

ment  on  the  policy  which  recited  that  the  but  the  learned  judge  who  delivered  the 

mortgagee  had  entered  for  breach  of  condi-  opinion  in  the  Massachusetts  case  objects  to 

tion,  and  provided  that  the  policy  should  this  view.    It  must  be  confessed,  however, 

attach  and  cover  his  interest  as  such ;  that  that  the  New  York  decision  seems  to  pre- 

the  insurance  as  to  the  interest  of  the  mort-  sent  the  broader  and  better  view  of  the 

gagee  should  not  be  invalidated  by  any  act  question. 

or   neglect  of  the   mortgagor;   and   that  ^  Meriden  Sav.  Bank  v.  Home  Ins.  Co. 

whenever  the  insurer  should  pay  the  mort-  50  Conn.  396. 

gagee  any  sum  for  loss  under  the  policy,  '  Traders*  Ins.  Co.  v.  Race  (111.),  29  N. 

and  should  claim  that  as  to  the  mortgagor  E.  Rep.  846,  affirmed  (Ill.)»  31  N.  £.  Rep. 
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413  a.  When  the  polioy  is  made  payable  to  a  mortgagee,  he 
is  generally  protected  against  the  acts  of  the  owner  of  the  prop- 
erty by  a  provision  of  the  policy  that  it  shall  not  be  forfeited  by 
any  alienation  or  other  act  on  his  part.  If  a  policy  so  providing 
also  contains  a  further  provision  that  in  case  of  a  payment  of  the 
loss  to  the  mortgagee  the  insurer  shall  be  entitled  to  an  assignment 
of  the  mortgage,  upon  the  happening  of  a  loss  and  the  assignment 
of  the  pcAicy  to  the  insurers,  it  will  be  a  valid  security  in  their 
hands  if  the  mortgagor  or  owner  of  the  property,  to  whom  the 
policy  was  issued,  has  alienated  the  property  prior  to  the  loss,  so 
that  the  policy  has  become  void  as  to  him,  though  saved  from  for- 
feiture as  against  the  mortgagee.  The  principal  party  insured  then 
has  no  right  to  claim  the  sum  paid  upon  the  loss  as  a  payment  on 
the  mortgage  debt.^ 

A  provision  in  a  policy  obtained  by  the  mortgagor  and  payable 
to  a  mortgagee,  that  ^^  no  sale  or  transfer  of  the  property  insared 
shall  vitiate  the  right  of  the  mortgagee  to  recover  in  case  of  loss," 
as  a  necessary  consequence,  protects  the  mortgagee  from  the  acts  of 
any  subsequent  purchaser  or  mortgiigee,  although  those  acts  be  in 
violation  of  provisions  of  the  policy ;  as,  for  instance,  a  provision 
making  the  policy  void  if  the  assured  should  obtain  further  insnr- 
ance  without  giving  written  notice  to  the  insurance  company  and 
obtaining  its  consent.  A  necessary  consequence  of  a  sale  of  the 
property  is,  that  the  purchaser  has  a  right  to  insure  his  interest ; 
and  the  object  of  the  stipulation  being  to  avoid  the  defeat  of  the 
policy  by  any  sale  or  transfer  of  the  property,  the  fair  interpreta- 
tion of  the  stipulation  is,  that  the  mortgagee's  right  to  recover  shall 
not  be  vitiated  by  any  of  the  natural  consequences  or  incidents  of 
a  sale.^ 

Of  course  if  a  mortg^ee,  by  an  indorsement  upon  the  policy, 
stands  merely  in  the  position  of  one  to  whom  the  policy  is  made 
payable,  without  any  stipulation  for  his  protection  against  the  acts 
of  the  assured,  his  right  to  recover  may  be  vitiated  by  the  violation 
of  any  of  the  provisions  of  the  policy  by  any  owner  or  occupant  of 

392.    When  the  case  was  last  before  the  to  exemption  from  liability.    The  rights  of 

court,  it  Baid :  "  The  right  to  subrogate,  a  party  insured  cannot  be  made  to  depend 

however,  cannot  be  said  to  depend  upon  the  upon  the  arbitrary  daim  of  the  insurer." 

naked  claim  of  appellants  that  there  is  no  Citing  Van  Annan  t?.  Byington,  38  111.443; 

liability  on  the  policies  to  appellee,  but  the  Furlong  v.  Cox,  77  HI.  293 ;  Darenport  v. 

facts  mast  warrant  such  claim.    The  claim  Ledger,  80  111.  574. 

to  entitle  them  to  an  assignment  and  subro-  ^  Springfield  F.  &  M.  Ins.  Co.  9.  Alleo, 

gation  must  be  made  in  good  faith,  and  be  43  N.  Y.  389,  3  Am.  Rep.  711. 

based  upon  a  state  of  facts  which,  under  the  *  City  Five  Cents  Savings  Bank  v.  Fenn- 

contract  of  insurance,  would  entitle  them  sylvania  F.  Ina.  Co.  122  Mass.  165. 
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the  premises.^  The  mortgagee  does  not  in  such  case  become  an 
assignee  of  the  policy,  and  can  recover  only  what  the  assnred  conld 
recover.  If  a  policy  be  assigned  to  a  mortgagee,  and  he  gives  a 
deposit  note  and  becomes  liable  to  assessments,  a  new  contract  of  in- 
surance is  created,  which  is  in  effect  an  insurance  of  the  mortgagee's 
interest,  and  in  that  case  he  is  not  affected  by  the  subsequent  acts 
of  the  party  originally  insured.^ 

413  b.  Condition  against  proonrlng  other  InBiirance.  —  A 
policy  taken  by  a  mortgagor  for  the  benefit  of  the  mortgagee  pro* 
vided  that  it  should  become  void  if  the  assured  should,  without  the 
written  consent  of  the  insurers,  obtain  other  insurance  upon  the 
property.  The  mortgagee,  without  the  knowledge  of  the  mort- 
gagor and  before  default,  procured  other  insurance  payable  to  him- 
self as  mortgagee.  The  insurers  contended  that  the  mortgagor's 
policy  was  rendered  void  by  a  breach  of  this  condition ;  but  it  was 
held  that  there  was  no  breach  of  the  condition,  although  the  policy 
contained  a  clause  that  the  mortgagor  should  keep  the  mortgaged 
boildings  insured  for  the  benefit  of  the  mortgagee,  who  was  author- 
ized, in  case  of  default,  to  procure  insurance ;  for  inasmuch  as  the 
mortgagor  was  not  in  default,  the  mortgagee,  in  procuring  insur- 
ance, acted  for  himself,  and  not  as  the  mortgagor's  agent.^ 

414.  When  mortgagee  may  oharge  for  insurance.  —  Insur- 
ance effected  by  a  mortgagee  upon  the  mortgaged  estate,  without 
any  provision  authorizing  him  or  obligating  the  mortgagor  to  do 
so,  cannot  be  charged  to  the  mortgagor.^  But  if  the  mortgage  con- 
tains a  condition  that  the  mortgagor  shall  ^^keep  the  buildings 
standing  on  the  land  aforesaid  insured  against  fire  in  a  sum  not  less 
than  twenty-five  hundred  dollars,  for  the  benefit  of  the  said  mort- 
gagee," and  the  mortgagor  fails  to  insure,  the  mortgagee  may  effect 
insurance,  and  is  entitled  to  credit  for  the  premiums  paid  by  him.^ 
For  a  still  stronger  reason  is  this  the  case  when  the  mortgage  provides 
that  upon  the  failure  of  the  mortgagor  to  Iceep  this  condition,  the 

^  Fianklin  Savings  InBtitudon  v.  Central  *  Dobson  v.  Land,  8  Hare,  216,  4  De  G. 

Mat.  F.  Ins.  Co.  119  Mass.  240;  Hale  v.  &  8.  575,  S  Bennett's  F.  Ins.  Cases,  147, 

Mechanics'  Mat.  F.  Ins.  Co.  6  Gray,  169,  n. ;  Sannden  v.  Frost,  5  Pick.  259,  16  Am. 

66  Am.  Dec.  410 ;  Fogg  v,  Middlesex  Mat.  Dec.  394 ;  Fanre  v.  Winans,  Hopk.  283 ; 

F.  Ins.  Co.  10  Cash.  337;  Loring;o.  Mana-  Nordyke  v.  Gery,  112  Ind.  535, 13  N.  £. 

factnrers'  Ins.  Co.  8  Gray,  28 ;  Van  Baren  Rep.  683. 

V.  Bt,  Joseph  Connty  Village  Ins.  Co.  28  *  Fowley  v.  Palmer,  5  Gray,  549.    The 

Mich.  398.  insarance  in  this  case  was  payable  to  the 

*  Foster  v.  Eqaitable  Mat  F.  Ins.  Co.  2  mortgagee  "for  whom  it  may  concern." 
Gray,  216.  Barthell  v.  Syverson,  54  Iowa,  160,  6  N.  W. 

*  Titna  v.  Glens  Falls  Ins.  Co.  81  N.  T.  Rep.  178. 
410. 
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mortgagee  may  insare.^  The  mortgagor,  having  failed  to  comply 
with  his  contract,  cannot  take  advantage  of  his  own  wrong  and 
decline  to  pay  the  premium.  The  condition  that  the  mortgagor 
should  insure  distinguishes  the  case  from  that  class  of  cases  where 
the  mortgagee  insures  his  own  interest  in  the  mortgaged  premises  ; 
such  insurance  he  must  effect  at  his  own  expense.  Then  he  is  not 
liolden  to  account  for  the  proceeds.  But  when  the  mortgage  gives 
the  mortgagee  the  right  to  insure  at  the  expense  of  the  mortgagor, 
and  he  does  so,  and  charges  the  premium  to  the  mortgagor,  the 
amount  received  from  the  insurance  must  be  accounted  for  towards 
the  payment  of  the  mortgage  debt.^  Although  it  may  be  difficult 
to  prove  that  the  mortgagee  in  any  particular  case  effected  the  in- 
surance under  the  provision  of  the  mortgage  and  at  the  expense  of 
the  mortgagor,  so  that  he  is  accountable  for  the  proceeds,  the  diffi- 
culty is  one  brought  upon  the  mortgagor  by  his  own  failure  to  per- 
form his  contract ;  ^  and  if  he  has  no  such  proof  he  must  take  the 
mortgagee's  word  for  it. 

But  he  cannot  charge  for  premiums  paid  for  insurance  to  a  larger 
amount  than  is  stipulated  for  in  the  mortgage.^ 

The  mortgagee  will  not  be  allowed  for  insurance  effected  by  him- 
self, in  the  absence  of  any  stipulation  in  the  mortgage  that  the 
mortgagor  shall  keep  the  property  insured  for  the  mortgagee's  ben- 
efit, or  that  premiums  of  insurance  paid  by  the  mortgagee  shall  be 
a  charge  upon  the  property.^ 

416.  The  rule  is  the  same  where  the  oondition  to  keep  insur- 
anoe  is  not  in  the  form  of  a  direct  covenant ;  as  where  the  condition 
was,^  that  if  the  grantor  should  repay  the  loan,  ^'  and,  until  such 
payment,  keep  the  buildings  standing  on  the  land  aforesaid  insured 
against  fire,  in  a  sum  not  less  than  $250,  for  the  benefit  of  the 
mortgagee,  and  payable  to  him  in  case  of  loss,  at  some  insurance 
office  approved  by  him;  or,  in  default  thereof,  shall,  on  demand, 
pay  to  said  mortgagee  all  such  sums  of  money  as  the  said  mort- 
gagee shall  reasonably  pay  for  such  insurance,  with  interest,"  then 
the  deed  should  be  void. 

In  Connecticut  it  is  provided  by  statute  that  premiums  paid  by 

1  Overby  v.  Fayetteyille  Bailding  &  Loan  Saanders  v.  Frost,  5  Pick.  259,  16  Am. 

Asso.  81  N.  C.  56.  Dec.  394  T  Faure  v.  Winans,  Hopk.  283,  14 

s  Pendleton  v.  Elliott,  67  Mich.  235, 35  N.  Am.  Dec.  545 ;  Pierce  v.  Fannce,  53  Me.  55 1 . 

W.  Rep.  97.  ^  Nichols  v,  Baxter,  5  R.  1. 491.    The 

*  Per  Chief  Jastice  Shaw,  in  Fowley  v.  form  of  mortgage  in  this  case  is  the  ordi- 
Palmer,  5  Gray,  549.  nary  form  used  in  Massachusetts.  See,  alao. 

*  Conover  i;.  Grover,  31  N.  J.  Eq.  539.         Bartheli  v,  Syverson,54  Iowa,  160,  6N.  W. 
«  Clark  v.  Smith,  1  N.  J.  Eq.  121,  137 ;    Rep.  178. 
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the  mortgagee  of  any  property,  for  insuring  his  interest  therein 
against  loss  by  fire,  shall  be  deemed  to  be  a  part  of  the  mortgage 
debt,  and  shall  be  refunded  to  him  before  he  can  be  required  to 
release  his  title.^ 

416.  A  mortgagee  charging  for  insuraiioe  is  liable  as  an  in- 
surer. If  he  charges  the  mortgagor  with  the  premiums  for  an 
insurance  for  a  certain  time  as  part  of  the  loan,  and  undertakes  to 
procure  the  insurance,  he  is  bound  to  keep  the  policies  alive  during 
that  period,  and  he  is  himself  liable  as  an  insurer  if,  in  consequence 
of  his  neglect  to  pay  the  premiums,  the  policies  expire.^  The  ex- 
tent of  the  liability  is  the  same  as  an  insurance  company's  would 
have  been  had  the  policies  been  continued  by  the  payment  of  the 
premiums. 

417.  A  return  prenumn  upon  a  policy  procured  by  the  mort- 
gagor and  assigned  to  the  holder  of  a  mortgage,  which  is  subse- 
quently paid  by  a  purchaser  of  the  equity  of  redemption,  in  accord- 
ance with  his  agreement  with  the  mortgagor  to  assume  and  pay  it, 
belongs  to  the  mortgagor,  and  he  may  recover  the  amount  of  it 
from  any  one  else  who  collects  it.^ 

But  where  a  mortgagee  took  out  a  policy  in  which  the  mortgagor 
was  named  as  the  assured,  but  it  was  made  payable  in  case  of  loss  to 
the  mortgagee,  and  it  was  stipulated  that  the  assured  might  termi- 
nate the  policy  at  any  time,  in  which  case  the  insurance  company 
could  retain  a  proportionate  part  of  the  premium,  and  shortly 
afterwards  the  mortgagee  sold  the  land  under  a  power  of  sale,  and 
the  policy  was  cancelled  and  a  new  one  issued  to  the  purchaser, 
without  any  rebate  being  paid  to  the  mortgagee,  it  was  held  that 
the  mortgagor  could  not  recover  the  rebate  of  premium  from  the 
mortgagee.  The  mortgagor  should  either  have  surrended  the  pol- 
icy immediately  before  the  sale  with  the  mortgagee's  consent,  or 
should  have  sold  the  policy  to  the  purchaser,  and  obtained  the  con- 
sent of  the  insurance  company  thereto.^ 

Upon  a  foreclosure  sale  a  mortgagee  to  whom  a  policy  has  been 
transferred  as  collateral  security  for  the  mortgage  debt  is  entitled 
to  the  deposit  premium,  when  by  the  terms  of  the  policy  the  insur- 
able interest  of  both  the  mortgagee  and  mortgagor  is   divested, 

1  Gen.  Stat.  1675,  p.  S58.    See  English  ^  Sonle  v.  Union  Bank,  45  Barb.  Ill,  30 

statnte  providing  for  adding  to  the  principal  How.  Pr.  105. 

inm  secured  preminmB  paid  by  the  mort-  *  Merrifield  v.  Baker,  9  Allen,  29 ;  Fel- 

gagee  for  insurance,  which,  by  the  terms  of  ton  v.  Brooks,  4  Cnsh.  203 ;   Rafsnyder's 

the  deed,  should  be  obtained  by  the  mort-  Appeal,  88  Fa.  St.  436, 19  Alb.  L.  J.  262. 

gagor,  23  &  24  Vict.  ch.  145,  §f  11, 12.  «  Parker  v.  Smith  Charities,  127  Mass. 

499. 
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and  the  proceeds  of  the  sale  are  insufficient  to  pay  the  mortgage 
debt.i 

III.   Insurance  by  the  Mortgagee. 

418.  Insureuice  obtained  by  the  mortgaeree  when  the  mort- 
gase  contains  the  usual  covenant  for  insurance  on  the  part  of 
the  mortgagor,  and  an  agreement  that,  in  case  of  his  failure  to  do 
so,  the  mortgagee  or  his  representatives  may  make  such  insurance, 
and  the  mortgage  shall  secure  the  repayment  of  the  premiums,  is 
not  necessarily  presumed  to  be  under  this  authority,  especially  if  it 
be  taken  ^^on  his  interest  aq  mortgs^e."^  A  mortgagee  may  in- 
sure his  interest  as  mortgagee,  and  he  may  make  such  terms  with 
the  insurer  as  they  may  agree  upon.  When,  therefore,  the  mort- 
gagee procures  a  policy  with  a  provision  that  in  case  of  loss  the 
assured  shall  assign  to  the  insurer  an  interest  in  the  mortgage  equal 
to  the  amount  of  loss  paid,  this  provision  is  paramount  to  the  con- 
tract between  the  mortg^or  and  mortgagee,  and  the  insurer  is  enti- 
tled, upon  payment  of  a  loss  under  the  policy,  to  an  assignment  of 
the  mortgage ;  and  in  an  action  to  foreclose  the  mortgage  the  mort- 
gagor caunot  claim  an  application  of  the  amount  of  the  insurance 
as  payment  upon  the  mortgage.^  Such  a  case  is  distinguished  from 
cases  where  there  was  no  agreement  in  the  policy  obtained  by  the 
mortgagee  as  to  subrogation.  If  there  be  nothing  in  the  policy 
inconsistent  with  the  contract  between  the  mortgagor  and  mort- 
gagee, this  contract  may  be  regarded  as  an  explanation  of  the  pol- 
icy obtained  by  the  mortgagee ;  and  the  policy  will  be  regarded  as 
having  been  obtained  under  the  provisions  of  the  mortgage  and  for 
the  benefit  of  the  mortgagor.  Thus,  in  a  case  before  the  Court  of 
Appeals  in  New  York,*  upon  a  policy  effected  under  such  a  pro- 
vision in  the  mortgage,  Mr.  Justice  Andrews  said :  ^^  The  authority 
given  in  the  mortgage  was  an  authority  to  the  mortgagee  to  pro- 
cure an  insurance  for  the  benefit  of  both  parties.  This  is  the  fair 
interpretation.  It  was  immaterial  to  the  mortgagor  whether  the 
insurance  was  in  his  name  or  in  the  name  of  the  mortgagee,  if  the 
avails  of  it  in  case  of  loss  should  apply  in  reduction  of  the  debt. 
The  mortgagee  had  no  interest  to  procure  an  insurance  limited  to 
his  own  protection  merely,  where  the  expense  was  to  be  paid  by 
the  other  party  and  was  secured  on  the  land."  There  is  an  implied 
obligation  arising  from  the  procuring  of   the  insurance  upon  the 

1  RafsD/der'B  Appeal,  88  Pa.  St.  436,  7  •  Foster  v.  Van  Beed,  70  N.  Y.  19,  86 

Reporter,  537.  Am.  Rep.  544. 

»  Foster  v.  Van  Reed,  70  N.  Y.  19,  rovers-  *  Waring  v,  Loder,  53  N.  Y.  581. 
ing  5  Hun,  321,  26  Am.  Rep.  544. 
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request  of  the  mortgagor,  or  at  his  expense,  that  the  insurance 
money  when  paid  shall  be  applied  to  the  mortgage  debt.^  When- 
ever the  insurance  has  been  efiFected  at  the  request  or  by  the  au- 
thority of  the  mortgagor,  or  at  his  expense,  or  under  circumstances 
that  would  make  him  chai^eable  with  the  premium,  he  is  enti- 
tled to  have  the  money  paid  on  the  policy  applied  to  the  extinguish- 
ment of  his  debt.^  The  insurance  haying  been  paid  for  by  the 
mortgagor,  though  taken  in  the  name  of  the  mortgagee  as  if  abso- 
lute owner,  the  fact  that  the  mortgagor  has  paid  the  debt  secured 
by  the  mortgage  does  not  prevent  a  recovery  for  a  loss  against 
the  insurers.  The  mortgagor  in  such  case  is  the  beneficial  party, 
and  has  the  right  to  recover  in  the  name  of  the  mortgagee.^ 

Where  a  mortgagee  holding  a  mortgage  containing  the  usual  in- 
surance clause  obtained,  at  the  expense  of  the  mortgagor,  a  policy 
insuring  him  as  mortgagee,  and  afterwards,  upon  taking  an  addi- 
tional mortgage  upon  the  same  property,  also  containing  the  insur- 
ance clause,  applied  for  a  new  policy  to  cover  both  amounts,  and  a 
policy  was  issued  which  contained  an  additional  clause  providing 
that  the  insurance  company  should  only  be  liable  for  any  deficiency 
that  might  remain  after  the  mortgagee  had  exhausted  his  primary 
security,  and  this  clause  was  not  noticed  till  after  a  loss  occurred, 
it  was  held  that  the  insertion  of  this  clause  was  a  fraud  upon  the 
mortgagee,  and  that  the  policy  should  be  reformed  by  striking  out 
this  clause.^ 

419.  An  insurance  of  a  mortgagee's  interest  is  not  an  insur- 
ance of  the  mortgage  debt,  as  has  been  said  in  some  cases,  nor  is 
it  an  indemnity  against  the  loss  of  that  debt  by  a  loss  or  damage 
to  the  property  mortgaged,  so  that,  if  the  mortgaged  property  after 
the  loss  is  still  enough  in  value  to  pay  the  debt,  there  has  been  in 
effect  no  loss.^  This  subject  was  fully  explained  by  Mr.  Justice 
Folger,  in  a  recent  case  before  the  Court  of  Appeals  in  New  York,^ 

^  Holbrook  v.  Am.  Ids.  Co.    1   Curtis,  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385,  397,  30 

193;  Baffalo  Steam-Engine  Works  v.  Son  Am.  Dec  90,  per  Chancellor  Walworth; 

MaL  Ins.  Co.  17  N.  T.  401,  406;  Clinton  v.  Carpenter  v.  Providence  Washington  Ins. 

Hope  Ins.  Co.  45  N.  Y.  454.  Co.  16  Peters,  495,  501,  per  Story,  J. ;  Ker- 

3  Honore  v.  Lamar  F.  Ins.  Co.  51   111.  nochan  v,  N.  T.  Bowery  Fire  Ins.  Co.  17 

409 ;  Slincfafield  v,  Milliken,  71   Me.  567 ;  N.  T.  428,  per  Strong,  J. ;  Mathewson  v. 

Pendleton  v.  Elliott,  67  Mich.  496,  35  N.  Western  Assurance  Co.  4  L.  Can.  Jar.  57. 

W.  Bep.  97 ;  Nelson  v.  Ins.  Co.  43  N.  J.  «  Excelaior  Fire  Ins.  Co.  v.  Boyal  Ins. 

£q.  256,  1 1  AtL  Rep.  681 .  Co.  55  N.  Y.  343, 357,  per  Folger,  J.    "  Fire 

*  Norwich  F.  Ins.  Co.  v.  Boomer,  52  IlL  underwriters  in  these  days,  in  this  State, 
443,  4  Am.  Rep.  618.  are  the  creatares  of  statute,  and  hare  no 

*  Hay  V.  Star  F.  Ins.  Co.  13  Hun,  496.        rights,-«aTe  such  as  the  State  gpves  to  them. 
^  Smith  V.  Columbia  Ins.  Co.  17  Pa.  St.    They  may  agree  that  they  will  pay  such 

253,  per  Gibson,  J.,  55  Am.  Dec  546 ;  ^toa    loss  or  damage  as  happens  by  fire  to  prop- 
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and  he  clearly  shows  that  the  insurance  of  a  mortgage  interest  is 
not  an  insurance  of  the  debt,  but  of  the  interest  of  the  mortgagee 
in  the  property  upon  the  safety  of  which  depends  his  security, 
and  that  upon  the  happening  of  a  loss  the  insurer  is  bound  to 
make  good  the  loss  without  regard  to  the  value  of  the  property 
remaining. 

420.  Insurer  subrogated  to  rights  of  mortgagee.  —  It  being 
settled  that  an  insurance  made  by  a  mortgagee  of  his  own  interest, 
at  his  own  expense,  and  upon  his  own  motion,  is  an  insurance  of  his 

erty.  They  are  limited  to  this.  It  was  not  yalae,  that  the  mortgagee  sought  insurance 
readily  that  it  was  first  held  that  they  could  and  paid  his  premiam. 
agree  with  a  mortgagee  or  lienor  of  prop-  "  To  say  that  it  is  the  debt  which  is  io- 
erty  to  reimburse  to  htm  the  loss  caused  to  sured  against  loss,  is  to  giye  to  most,  if  not 
him  by  fire.  He  is  not  the  owner  of  it :  all,  fire  insurance  companies  a  power  to  do 
how,  then,  can  he  insnre  it  ?  was  the  qnery.  a  kind  of  business  which  the  law  and  their 
And  the  effort  was  not  to  enlarge  the  power  charter  do  not  confer.  They  are  privileged 
of  the  insurer  so  that  it  might  insure  a  debt,  to  insure  property  against  loss  or  dama|ye 
but  to  bring  the  lienor  within  the  scope  by  fire.  They  are  not  privileged  to  guar- 
of  that  power,  so  that  the  property  might  antee  the  collection  of  debts.  If  they  are, 
be  insured  for  his  benefit.  And  it  was  done  they  may  insure  against  the  insoUencj  of 
by  holding  that,  as  his  security  did  depend  the  debtor.  No  one  will  contend  this ;  and 
upon  the  safety  of  the  property,  he  had  an  it  will  be  said,  it  is  not  by  a  guaranty  of  tbe 
interest  in  its  preservation,  and  so  had  such  debt,  but  an  indemnity  is  given  against  the 
interest  as  that  he  might  take  out  a  policy  loss  of  the  debt  by  an  insurance  against 
upon  it  against  loss  by  fire,  without  meet-  the  perils  to  the  property  by  fire.  This  ii 
ing  the  objection  that  it  was  a  wagering  but  coming  to  our  position :  that  it  is  the 
policy.  The  policy  did  not,  therefore,  be-  property  which  is  insured  against  the  lois 
come  one  upon  the  debt,  and  for  indemni-  by  fire,  and  the  protection  of  the  debt  is  tbe 
fication  against  its  loss ;  but  still  remained  tequence  thereof.  As  the  property  it  '^ 
one  upon  the  properly,  and  against  loss  or  which  is  insured  against  loss,  it  is  the  loai 
damage  to  it.  It  is  doubtless  true,  as  is  which  occurs  to  it  which  the  insurer  con- 
said  by  Gibson,  J.,  in  17  Fa.  St.  253,  that  tiacts  to  pay,  and  for  such  loss  he  is  to  pay, 
in  effect  it  is  the  debt  which  is  insured.  It  within  the  limit  of  his  liability,  irrespectire 
is  only  an  effect,  however ;  an  effect  result-  of  the  value  of  the  property  destroyed.  So 
ing  from  the  primary  act  of  insurance  of  as  to  the  remark  that  it  is  the  capacity  of 
the  property  which  is  the  security  for  the  the  property  to  pay  the  debt  which  is  in- 
debt.  It  is  the  interest  in  the  property  sured.  This  is  true  in  a  certain  sense;  bot 
which  gives  the  right  to  obtain  insurance,  it  is  as  a  result  and  not  as  a  primary  under- 
and  the  ownership  of  the  debt,  a  lien  upon  taking.  The  undertaking  is  that  the  prop- 
the  property,  creates  that  interest.  The  erty  shall  not  suffer  by  loss  by  fire;  that  is, 
agreement  is  usually,  as  it  is  in  fact  in  this  in  effect,  that  its  capacity  to  pay  the  mort- 
case,  for  insuring,  from  loss  or  damage  by  gage  debt  shall  not  be  diminished.  When 
fire,  the  property.  The  interest  of  the  an  appreciable  loss  has  occurred  to  tbe 
mortgagor  is  in  the  whole  property,  just  as  property  from  fire,  its  capacity  to  pay  the 
it  exista,  undamaged  by  fire,  at  the  date  of  mortgage  debt  has  been  affected;  it  is  not 
the  policy.  If  that  property  is  consumed  in  so  well  able  to  pay  the  debt  which  is  npon 
part,  though  what  there  be  left  of  it  is  equal  it.  The  mortgage  interest,  the  insurable 
in  value  to  the  amount  of  the  mortgage  interest,  is  lessened  in  value,  and  the  mort- 
debt,  the  mortgage  interest  is  affected.  It  gagee,  the  insuree,  is  affected,  and  may 
is  not  so  great,  or  so  safe,  or  so  valuable,  as  call  upon  the  insurer  to  make  htm  as  good 
it  was  before.  It  was  for  indemnity  against  again  as  he  was  when  he  effected  his  in- 
this  very  detriment,  this  Ytrj  decrease  in  surance." 
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interest  in  the  property,  and  not  of  the  debt  secured,  and  that  the 
insurers  are  liable  to  pay  him  the  whole  amount  of  the  damage  to 
the  property,  it  remains  to  be  considered  whether  either  the  mort- 
gagor can  claim  that  the  payment  shall  be  applied  in  discharge  of 
his  debt,  or  the  insurers  can  claim  the  mortgage  security  by  assign- 
ment or  subrogation. 

In  the  first  place,  it  is  the  undisputed  doctrine  of  all  the  cases 
that  the  mortgagor  himself  can  claim  no  benefit  from  such  insur- 
ance.^ The  question  in  dispute  is,  whether,  upon  payment  of  the 
loss  under  such  a  policy,  the  insurer  shall  be  subrogated  to  the  se- 
curity held  by  the  mortgagee,  or  whether  he  may,  after  having  col- 
lected the  insurance  money,  proceed  to  collect  the  mortgage  debt 
from  the  mortgagor,  and  the  property  mortgaged. 

The  general  rule  and  the  weight  of  authority  is,  that  the  insurer 
is  thereupon  subrogated  to  the  rights  of  the  mortgagee  under  the 
mortgage.  This  is  put  upon  the  analogy  of  the  situation  of  the 
insurer  to  that  of  a  surety.^  The  mortgagor  and  mortgagee  have 
each  an  insurable  interest.  If  the  mortgagee  obtains  insurance  on 
his  own  account,  and  the  premium  is  not  paid  by  or  charged  to  the 
mortgagor,  the  latter  cannot  claim  the  benefit  of  a  payment  of  the 
policy;^  but  the  insurer  is  entitled  to  be  subrogated  to  the  claim 
of  the  mortgagee,  and  may  recover  upon  the  note.*  If,  however, 
the  insurer  receives  the  premium  knowing  that  the  mprtgagor  has 
paid  or  agreed  to  pay  it,  he  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee,  as  a  mere  matter  of  equity,  in  the  absence 
of  a  stipulation  therefor  in  the  policy.* 

1  Dobson  V.  Land,  8  Hare,  216,  4  De  G.  ^  Hew  Tork :  Excelsior  Fire  Ins.  Co.  v. 
&  Sm.  575 ;  Bellamy  v.  Brickenden,  2  Johns.  Boyal  Ins.  Co.  55  N.  Y.  343,  14  Am.  Rep. 
&  Hem.  137;  Russell  v.  Southard,  12  How.  271;  Eemochan  v.  N.  T.  Bowery  F.  Ins. 
139,  157  ;  White  r.  Brown,  2  Cush.  412;  Co.  17  N.  f .  428;  J£tna  Ins.  Co.  v.  Tyler, 
Fowley  v.  Palmer,  5  Gray,  549;  Suffolk  16  Wend.  385,397, 30  Am.  Dec.  90;  Foster 
Ins.  Co.  V.  Boyden,  9  Allen,  123;  Clark  v.  v.  Van  Reed,  70  N.  Y.  19,  26  Am.  Rep. 
Wilaon,  103  Mass.  219,  221,  4  Am.  Rep.  544  ;  Cone  v.  Niagara  F.  Ins.  Co.  60  N.  Y. 
532;  Ely  V.  Ely,  80  IlL  532 ;  Foster  v.  Van  619,  624;  I)e  Wolf  v.  Capital  City  Ins. 
Reed,  70  N.  Y.  19,  26  Am.  Rep.  544;  Co.  16  Han,  116.  Xaine :  Concord  Union 
Stincfafield  v,  Milliken,  71  Me.  567.  Mut  F.  Ins.  Co.  v,  Woodbury,  45  Me.  447. 

2  niinola:  Honore  v,  Lamar  F.  Ins.  Co.  Hew  Jersey:  Sussex  Co.  Mut.  Ins.  Co.  v, 

51  111.  409 ;  Norwich  Fire  Ins.  Co.  v.  Boomer,    Woodruff,  26  N.  J.  L.  541.    Xaryland: 

52  HL  442,  4  Am.  Rep.  618.   Miiaonri :  Dick    Callahan  v.  Linthicum,  43  Md.  97,  20  Am. 
p.  Franklin  F.  Ins.  Co.  10  Mo.  App.  376,    Rep.  106. 

affirmed  81  Mo.  103.    Hew  Jersey:  Bound  ^  Dick  v.  Franklin  F.  Ins.  Co.  10  Mo. 

Brook  Mut.  F.  Ins.  Ass.  v.  Nelson,  41  N.  App.  376,  per  Thompson,  J.,  affirmed  81 

J.  Eq.  485;  Sussex  Co.  Mut.  Ins.  Co.  v.  Mo.  103;  Kemoclian  v.  Ins.  Co.  17  N.  Y. 

Woodruff,  26  N.  J.  L.  541,  555.  428,  441 ;  Cone  v,  Niagara  F.  Ins.  Co.  60 

s  White  V.  Brown,  2  Cuab.  412;  Insur-  N.  Y.  619,  624. 
ance  Co.  v.  Woodbury,  45  Me.  447 ;  Stinch. 

field  p.  Milliken,  71  Me.  567.  838 
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Upon  this  principle  it  has  been  held  that,  apon  payment  of  the 
mortgage  debt,  the  equitable  liability  of  the  mortgagee  to  the  mort- 
gagor for  the  money  received  from  the  insurers  is  a  sufficient  con- 
sideration to  support  a  promise  by  the  mortgagee  to  allow  the 
amount  secured  by  him  upon  the  mortgage  debt,  and  that  an  action 
may  be  maintained  on  such  promise.^ 

421.  King  V.  State  Mutual  Fire  Insuranoe  Go.  —  If  insurance 
be  efiEected  upon  the  interest  of  the  assured  as  mortgagee,  at  his 
own  expense,  the  insurers,  upon  payment  of  a  loss  and  tender  of 
the  balance  due  on  the  mortgage,  have  in  some  courts  been  held  not 
entitled  to  have  the  mortgage  assigned  to  them,  or  to  be  subrogated 
to  the  rights  of  the  assured  under  the  mortgage,  either  at  law  or 
in  equity.  The  mortgagee's  insurance  is  not  an  insurance  of  the 
debt,  although  the  amount  of  that  is  the  measure  of  his  insurable 
interest  in  the  property.^     The  insurer  has  no  interest  in  the  mort- 

1  Callahan  v.  Linthicnm,  43  Md.  97,  20  htm  apon  a  distinct  and  independent  cod« 

Am.  Rep.  106,  Alvey  and  Grason,  JJ.,  dis-  tract,  upon  a  consideration,  paid  by  him- 

aenting.  self,  that  npon  a  cenain  event,  to  wit,  the 

>  King  V.  State  Mutual  Fire  Ins.  Co.  7  burning  of  a  particular  house,  they  will  paj 

Cush.  1,  54  Am.  Dec.  683.    In  this  case  him  a  sum  of  money  expressed.    Taking 

Chief  Justice  Shaw  said: —  the  risk  or  remoteness  of  the  contin^cj 

"  The  case  supposed  is  this :  A  man  into  consideration,  in  other  words  the  corn- 
makes  a  loan  of  money,  and  takes  a  bond  pnted  chances  of  loss,  the  premium  paid 
and  mortgage  for  security.  Say  the  loan  is  and  the  sum  to  be  received  are  intended  to 
for  ten  years.  He  gets  insurance  on  his  be,  and  in  theory  of  law  are,  precisely  equi- 
own  interest  as  mortgagee.  At  the  expira-  valent.  .  .  .  Suppose — for,  in  order  to  test 
tion  of  seven  years  the  buildings  are  burnt  a  principle,  we  may  put  a  strong  esse— 
down ;  he  claims  and  recovers  a  loss  to  the  suppose  the  debt  has  been  running  twenty 
amount  insured,  being  equal  to  the  greater  years,  and  the  premium  is  at  five  per  cent, 
part  of  the  debt.  He  afterwards  secures  the  creditor  xna.y  pay  a  sum  equal  to  the 
the  amount  of  his  debt  from  the  mortgagor,  whole  debt  in  premiums,  and  yet  never 
and  discharges  his  mortgage.  Has  he  re-  receive  a  dollar  of  it  from  either  of  the  other 
ceived  a  double  satisfaction  for  one  and  the  parties.  Not  from  the  anderwriten,  for 
same  debt  ?  the  contingency  has  not  happened,  and  there 

"He  surely  may  recover  of  the  mort-  has  been  no  loss  by  fire;  nor  from  the 

gagor,  because  he  is  his  debtor,  and  on  debtor,  because,  not  having  authorised  the 

good  consideration  has  contracted  to  pay.  insurance  at  his  expense,  he  is  not  liable  for 

The  money  received  from  the  underwriters  the  premium  paid. 

was  not  a  payment  of  his  debt;  there  was  "What,  then,  is    there  inequitable,  on 

no  privity  between  the  mortgagor  and  the  the  part  of  the  mortgagee,  towards  either 

underwriters;  he  had  not  contracted  with  party,  in  holding  both  sums?    They  are 

them  to  pay  it  for  him,  on  any  contingency ;  both  due  upon  valid  contracts  with  hira, 

he  had  paid  them  nothing  for  so  doing,  made  upon  adequate  considerations  paid  by 

They  did  not  pay  because  the  mortgagor  himself.    There  is  nothing  inequitable  to 

owed  it,  but  because  they  had  bound  them-  the  debtor,  for  he  pays  no  more  than  he 

selves,  in  the  event  which  has  happened,  to  originally  received  in  money  loaned;  nor  to 

I                              pay  a  certain  sum  to  the  mortgagee.  the  underwriter,  for  he  has  only  paid  upon 

I                                 "  But  the  mortgagee,  when  he  claims  of  a  risk  voluntarily  taken,  for  which  he  was 

the  underwriters,  does  not  claim  the  same  paid  by  the  mortgagee  a  fall  and  tatisfac- 

debt.    He  claims  a  sum  of  money  due  to  tory  equivalent." 
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gage  debt ;  and  there  is  no  privity  between  him  and  the  mortgagor. 
Neither  can  the  mortgagor  claim  any  part  of  the  money  so  recov- 
ered as  a  payment  of  the  mortgage  debt,  in  whole  or  in  part ;  but 
he  must  still  pay  the  whole  mortgage  debt  to  the  mortgagee.^  If, 
however,  the  mortgage  debt  was  paid,  and  the  mortgage  discharged 
before  the  loss  occurred,  the  mortgagee's  insurable  interest  having 
terminated,  he  has  no  claim  to  recover. 

IV.  A  Mortgage  is  not  an  Alienation. 

422.  'With  reference  to  the  usual  provision  in  the  policy  of 
insurance,  that  it  shall  become  void  upon  an  alienation  of  the  prop- 
erty insured,  or  upon  any  transfer  or  change  of  title,  the  general 
rale  is  that  a  mortgage,  whether  executed  before  or  after  the  policy 
is  issued,  is  not  an  alienation  or  change  of  title  until  foreclosure  is 
complete,  or  the  mortgagor's  title  is  otherwise  wholly  divested  in 
consequence  of  the  mortgage.^  So  long  as  the  period  of  redemp- 
tion has  not  expired,  a  foreclosure  sale  is  not  an  alienation.' 

Even  a  sale  under  a  power  contained  in  the  mortgage  does  not 
amount  to  an  alienation,  when  the  mortgagee  himself  becomes  the 
purchaser  through  a  third  party,  and  the  sale  is  repudiated  by  the 
mortgagor,  and  is  subsequently  set  aside  by  a  decree  of  court.^ 

The  policy  may,  however,  provide  that  it  shall  be  void  in  case 

See,  also,  Suffolk  Fire  Ins.  Co.  v.  Boy-  200 ;  FoUom  v,  Belknap  County  Mut.  Fire 

den,  9  Allen,  123 ;  Foster  9.  Equitable  Mut.  Ins.  Co.  10  N.  H.  231.  Hew  Tork :  Conover 

F.  Ins.  Co.  2  Gray,  216;  Concord  Union  v.  Mnt.  Ins.  Co.  3  Denio,  2.'>4,  1   Comst. 

Mot.  Fire  Ins.  Co.  p.  Woodbury,  45  Me.  290 ;  Van  Duesen  t;.  Charter  Oak  Ins.  Co. 

447 ;  Cashing  v.  Thompson,  34  Me.  496 ;  1  Rob.  55.    Pennsylvania :  Howard  F.  Ins. 

Clark  V.  Wilson,  103  Mass*.  219,  221,  4  Am.  Co.  r.  Bmner,  23  Pa.  St.  50;  Kronk  v.  Bir- 

Bep.  532.  mingham  Ins.  Co.  91  Pa.  St.  300.  Indiana : 

1  King  V.  State  Mntoal  Fire  Ins.  Co.  7  Indiana  Mat.  Fire  Ins.  Co.  v.  Coquillard,  2 

Cosh.  1, 54  Am.  Dec.  683 ;  White  v.  Brown,  Ind.  645.    Contra,  see  M'Culloch  p.  Indiana 

2  Gush.  412;  Coshing  v.  Thompson, 34  Me.  Mut.  Fire  Ins.  Co.  8  Blackf.  50.     Ohio: 

496 ;  Concord  Union  Mut  F.  Ins.  Co.  v,  Byers  v.  Ins.  Co.  35  Ohio  St  606.    Kinne- 

Woodbory,  45  Me.  447 ;  Bean  v.  Atlantic  seta :  Loy  v.  Home  Ins.  Co.  24  Minn.  315, 

&  St  Lawrence  R.  R.  Co.  58  Me.  82 ;  Mc-  31  Am.  Rep.  346.    Illinois :  Aurora  F.  Ins. 

Intire  v.  PUwtted,  68  Me.  363.  Co.  p.  Eddy,  55  III.  213 ;  Hartford  Ins.  Co. 

.  *  Massaehmetls  ;   Jadge  p.  Conn.  Ins.  p.  Walsh,  54  III.  164;   Commercial  Ins.  Co. 

Co.  132  Mass.  521 ;  Powers  p.  Gaardian  r.  Spankneble,  52  111.  53,  4  Am.  Rep.  582 ; 

Ins.  Co.  136  Mass.  108,  49  Am.  Rep.  20 ;  Hanorer  F.  Ins.  Co.  p.  Connor,  20  111.  A  pp. 

Jackson  p.  Mass.  Mat  Fire  Ins.  Co.  23  Pick.  297.    Wisooniin :  Friezen  p.  Allemania  F. 

418, 34  Am.  Dec  69 ;  Rice  p.  Tower,  1  Ins.  Co.  30  Fed.  Rep.  352. 

Uray,  426.    ICaine :   Pollard  p.  Somerset  *  Hopkins'  Manuf.  Co.  p.  Aurora  F.  & 

Mat  Fire  Ins.  Co.  42  Me.  221 ;   Smith  p.  M.  Ins.  Co.  48  Mich.  148,   11  N.  W.  Rep. 

Monmonth  Mat  Fire  Ins.  Co.  50  Me.  96.  846;  Essex  Say.  Bank  p.  Meiiden  F.  Ins. 

Vew  Hampahixe :  Shepherd  p.  Union  Mnt.  Co.  57  Conn.  335, 17  Ati.  Rep.  930. 

Fire  Ins.  Co.  38  N.  H.  232 ;  Dutton  p.  N.  «  Scammon  v.   Commercial   Union  Ins. 

£.  Mnt  Fire  Ins.  Co.  29  N.H.  153;  Rollins  Co.  20  lU.  App.  500;    Insurance  Co.  p. 

P.  Colambian  Mut  Fixe  Ins.  Co.  25  N.  H.  Sampson,  38  Ohio  St.  672. 
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there  be  at  th'e  time  the  policy  is  issaed,  or  afterwards,  an  incam- 
brance  upon  the  property,  and  then  of  course  a  mortgage  or  other 
incumbrance  will  render  the  policy  void.^ 

In  general  a  mortgage  is  not  an  alienation  until  foreclosure  is 
complete ;  and  a  foreclosure  is  not  complete  until  a  transfer  of  title 
under  a  foreclosure  sale.  Thus  where,  previous  to  the  loss,  a  de- 
cree of  sale  on  foreclosure  had  been  entered,  and  the  property  had 
been  put  up  for  sale  and  bid  off  by  the  mortgagee,  but  no  deed  had 
been  delivered,  and  because  of  the  fire  the  mortgagee  refused  to 
accept  a  deed,  it  was  held  that  the  policy  had  not  become  void  by 
sale  or  alienation,  and  that  the  original  owner  had  an  insurable 
interest  at  the  time  of  the  fire.^ 

423.  If,  however,  the  mortffafire  is  by  a  deed  absolute  in 
form,  this  operates  as  a  transfer  or  change  of  title,  and  puts  an 
end  to  an  insurance  conditioned  to  be  void  in  that  event,^  al- 
though there  be  a  defeasance  executed  at  the  same  time,  if  this  be 
not  recorded  in  accordance  with  a  statute  providing  that  an  abso- 
lute conveyance  shall  not  be  defeated  or  affected  by  an  unrecorded 
defeasance,  as  against  any  person  other  than  the  maker  of  the  de- 
feasance or  his  heirs  or  devisees,  or  persons  having  actual  notice 
thereof.* 

Some  courts,  however,  hold  that  a  conveyance  which  equity  will 
treat  as  a  mortgage  does  not  terminate  the  interest  of  the  as- 
sured, or  make  void  the  policy  under  the  alienation  clause.^  If 
there  be  a  written  defeasance  which  is  seasonably  recorded,  the 
two  instruments  constitute  a  mortgage  as  effectually  as  if  the  de- 

^  Ellis  V.  State  Ins.  Co.  68  Iowa,  578,  27  in  secret  trust  for  him,  there  would  be  a 

N.  W.  Hep.  762,61  Iowa,  577,  16  N.  W.  transfer  or  change  of  title  from  A.  toB., 

Rep.  744,  56  Am.  Rep.  863 ;  Schamitach  i;.  but  there  would  be  no  Bale  of  the  property 

American  Ins.   Co.  48  Wis.  26,  8  N.  W.  or  an  actual  parting  with  it  to  B.  for  a  nJa- 

Rep.  595 ;  Mallory  i^.  Farmers'  Ins.  Co.  65  able  consideration,  although  the  conTejinoe 

Iowa,  450,  21  N.  W.  Rep.  756 ;  Hicks  v.  on  its  face  wonld  import  a  sale  from  A. 

Farmers'  Ins.  Co.  60  Am.  Rep.  781,  71  to  B.    And  if  the  trust,  instead  of  being 

Iowa,  119,   32  N.  W.  Rep.  201.    Not  bjr  secret,  appeared  on  the  face  of  the  oobtcj- 

mortgage  on  adjoining   parceL    Eddy  v,  anoe,  there  would  still  be  a  change  of  title. 

Hawkeye  Ins.  Co.  70  Iowa,  472,  59  Am.  The  title  would  no  longer  be  in  A.  bnt  in 

Rep.  444,  SO  N.  W.  Rep.  806.    As  to  effect  B.,  his  grantee.    We  think  auch  a  oonTer- 

of  a  change  of  incumbrances,  see  Russell  v.  ance  would  clearly  come  within  the  con* 

Cedar  Rapids  Ins.  Co.  71  Iowa,  69,  32  N.  dition  of  the  policy  and  put  an  end  to  the 

W.  Rep.  95 ;  Hankins  r.  Rockford  Ins.  Co.  insurance." 

70  Wis.  1,  35  N.  W.  Rep.  34.  «  Foote  v.  Hartford  Ins.  Co.  119  MasB. 

^  Marts  i;.  Cumberland  Ins.  Co.  44  N.  J.  259 ;  Tomlinson  9.  Monmouth  Mnt.  F.  Ins. 

L.  478.  Co.  47  Me.  232. 

'  Western  Mass.  Ins.  Co.  v.  Riker,  10  *  Holbrook  o.  American  Ins.  Co.  1  Cur- 
Mich.  279.  "There  may  be  a  transfer  or  tis  C.  C.  193  ;  Hodges  v.  Tennessee  Marine 
change  of  title  without  a  sale.  Should  A.  &  Fire  Ins.  Co.  8  N.  Y.  416.  And  see  Titte* 
convey  a  piece  of  property  to  B.  to  hold  more  v.  Vt.  Mnt  Fire  Ins.  Co.  20  Vt.  546. 
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feasance  were  contained  in  the  deed,  and  there  can  be  no  pretence 
that  there  is  an  absolute  conveyance.^  Even  if  the  defeasance  be 
not  recorded,  the  deed  is  not  an  alienation  which  will  avoid  the 
policy.^ 

424.  Entry  to  foreolose.  —  Where  a  policy  provided  that  '^  the 
entry  of  a  foreclosure  of  a  mortgage  "  should  be  deemed  an  aliena- 
tion of  the  property,  and  the  company  should  not  be  holden  for  any 
loss  occurring  afterwards,  it  was  held  that  this  did  not  mean  an 
actual  and  complete  foreclosure,  but  had  reference  to  an  entry  by 
the  mortgagee  upon  a  breach  of  condition  for  the  purpose  of  fore- 
closure. Under  the  system  of  foreclosure  in  use  in  Massachusetts, 
such  entry  duly  recorded,  and  followed  by  possession  for  three  years, 
aoGompIishes  a  foreclosure.^ 

424  a.  A  oondition  making  a  policy  void  in  oase  forecloBure 
proceedinfiTS  are  commenoed  against  the  insured  property  is  not 
inconsistent  with  a  clause  making  the  policy  payable  to  the  mort- 
gagee in  case  of  loss.^  In  regard  to  such  a  policy  it  was  contended 
in  behalf  of  the  mortgagee  that  the  insurers  having  issued  such  a 
policy,  with  notice  of  the  interest  of  the  mortgagee  in  the  prop- 
erty, and  with  an  agreement  to  pay  him  the  loss,  if  any,  they  could 
not  afterwards  call  in  question  the  natural  result  and  incident  of 
such  mortgage  title,  namely,  the  foreclosure  thereof,  but  must  be 
held  to  have  agreed  to  it  in  advance.     But  it  was  held  otherwise.^ 

^  Smith  V.  Monmouth  Mut.  F.  Ins.  Co.  mortgage'  shall  be  deemed  an  alienation. 

50  Me.  96.  There  would  be  no  occasion  for  them  to  say 

^  Bryan  v.  Traders'  Ins.  Co.  145  Mass.  that,  inasmuch  as  the  law  would    plainly 

389,  14  N.  £.  Rep.  454.  have  said  it  for  them." 

'  Mclntire  v.  Norwich  Fire  Ins.  Co.  102  *■  Meadows  v.  Hawkey e  Ins.  Co.  62  Iowa, 

Mass.  230,  3  Am.  Rep.  458.  387,  17  N.  W.  Rep.  600. 

The  ooort  say:  "  The  first  step  towards  ^  Titus  v.  Glens  Falls  Ins.  Co.  81  N.  Y. 
foreclosure  is  the  manifestation  of  the  in-  410.  The  court,  in  reply  to  this  argument, 
tent  to  foreclose,  which  is  to  be  indicated  in  say :  **  This  reasoning  does  not  carry  con- 
soch  manner  as  the  law  points  out,  accom-  yiction  to  onr  minds.  A  provision  that  a 
panied  with  a  formal  registration  in  the  policy  shall  be  Toid  in  the  case  of  fore- 
public  records.  It  is  very  manifest,  as  we  closure  proceedings  is  common  in  insurance 
think,  that  the  words  '  the  entry  of  a  fore-  policies,  and  we  must  assume  that  experi- 
dosore,'  as  nsed  in  the  policy,  are  not  to  be  ence  has  shown  to  underwriters  that  such 
interpreted  as  meaning  exactly  the  same  proceedings  increase  the  risk  to  the  insurer, 
thing  as  a  consummated  and  finished  fore-  The  insurance  company  might  have  been 
closure.  The  policy  provides  not  merely  willing,  for  the  premium  charged,  to  insure 
for  the  transfer  bat  the  change  of  title,  and  this  barn  with  the  mortgage  upon  it,  and 
the  insurer  may  j^tj  naturally  have  con-  yet  not  willing  to  insure  it  in  case  of  pro- 
sidered  an  entry  for  foreclosure  as  a  material  ceedings  to  foreclose  the  mortgage.  It  did 
change  in  the  title  of  the  assured,  and  in  his  assent  to  the  mortgage,  and  agree  that  the 
relation  to  the  property.  The  parties  in  loss,  if  any,  be  paid  to  the  mortgagee,  but  it 
their  contract  have  taken  pains  to  avoid  .did  not  assent  to  continue  the  insurance  in 
saying  simply  that  *  the  foreclosure  of  a  case  the  risk  was  increased  by  proceedings 
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A  condition  that,  if  the  mortgage  be  foreclosed  without  the  con- 
sent of  the  insurers,  the  policy  shall  be  void,  is  broken  by  a  fore- 
closure without  such  consent.  But  if  the  insurers  are  notified  of 
the  pendency  of  the  foreclosure  suit,  and  their  consent  to  the  same 
is  asked,  and  no  reply  is  made  to  the  request,  the  insurers  are  liable 
for  a  loss  occurring  eight  days  after  such  notice  and  six  days  after 
the  entry  of  the  decree  of  foreclosure.  There  was  either  a  waiver 
of  the  condition,  or  a  neglect  to  refuse  the  consent  as  promptly  u 
the  occasion  required,  whereby  the  mortgagee  was  deprived  of  all 
power  to  protect  himself  by  new  insurance  in  case  of  a  refusal.^ 

425.  But  when  the  title  beoomes  absolute  in  the  mortgagee 
by  a  strict  foreclosure,  or  by  a  foreclosure  effected  by  entry  and 
possession,  or  when  the  title  passes  to  another  by  a  sale  under  a 
power  contained  in  the  mortgage,  or  by  a  sale  under  a  decree  of 
court  in  a  foreclosure  suit,  the  transfer  is  then  complete,  and  the 
change  of  title  is  an  alienation  within  the  terms  of  the  policy  of 
insurance.^  When,  however,  there  is  a  right  of  redemption  after 
sale,  and  there  is  no  change  of  possession  until  the  period  for  re- 
demption has  expired,  the  foreclosure  does  not  operate  as  '^  a  sale, 
transfer,  or  change  in  title,"  within  the  meaning  of  a  policy,  so  as 

to  foiecloee  the  mortgage.     Before  com-  maj  be  institiited  as  incident  to  the  moI^ 

mencing  the  foreclosure  the  plaintiff  should  gage,  then  they  may  be  carried  to  their 

have  obtained  the  assent  of  the  insurance  conclusion  by  a  sale  and  conrejance,  snd 

company.    It  might  have  examined  the  cir-  thus,  by  assenting  to  a  mortgage,  a  company 

cumstances  and  granted  such  assent  without  may  be  held  to  have  assented  to  a  change 

any  conditions,  or  it  might  have  required  of  title  of  the  insnred  property.    Such  a 

an  additional   premium  for  the  increased  construction  is    unreasonable   and  nnwa^ 

risk.    It  might  have  refused  altogether,  and  ranted."    But  in  this  case  it  was  held  that 

in  that  case  the  plaintiff  could  have  delayed  the  insurance    company  had  by  its  acts 

his  foreclosure  until  the  end  of  the  year,  or  waived  the  forfeiture, 

surrendered  the  policy  and  procured  insnr-  i  Armstrong  v.  Agricultnral  Ins.  Co.  31 

ance  elsewhere.    Even  if  the  provision  were  N.  Y.   St.  Rep.  201,  56  Hun,  399,  9  K.  T. 

found  to  be  very  inconvenient  and  embar-  Supp.  878. 

rassing,  there  is  no  help  for  it.    There  it  is,  >  Macomber  v,  Cambridge  Mut.  F.  Ids. 

and  we  cannot  take  it  out  of  the  policy  by  Co.  8  Cush.  133 ;  McLaren  v,  HartloidFiR 

construction.    There  are  two  provisions :  Ins.  Co.  5  N.  T.  151 ;  Mt.  Vernon  Manuf. 

one,  that  liens,  without  the  assent  of  the  Co.  v.  Summit  Co.  Mut.  Fire  Ins.  Co.  10 

company,  shall  avoid  the  policy ;  and  an-  Ohio  St.  347 ;  Georgia  Home  Ins.  Co.  v. 

other,  that  foreclosure  proceedings   shall  Kinnier,  28  Gratt.  88 ;  Campbell  v.  HamO- 

avoid  it ;  and  effect  must  be  given  to  both,  ton  Mut.  Ins.  Co.  51    Me.  69 ;  Abbott  v. 

According  to  the  construction  contended  Hampden  Mut.  F.  Ins.  Co.  30  M&  414; 

for  on  the  part  of  the  plaintiff,  the  latter  Brunswick  Sav.  Inst  v.  Commercial  Union 

provision  would  be  wholly  useless  or  nulli-  Ins.  Co.  68  Me.  313,  8  Ins.  L.  J.  86,  120, 

iied  in  every  case,  because  all  liens  avoid  the  26  Am.  Rep.  56 ;  McKissick  v.  Mill  Owners' 

policy  unless  assented  to;  and  according  to  Mut.  F.  Ins.  Co.  50  Iowa,  116.    Essex  Sav. 

that  construction,  when  assented   to,  fore-  Bank  v.  Meriden  F.  Ins.  Co.  57  Conn.  335, 

closure  proceedings  may  be  instituted  with-  17  Atl.  Rep.  930. 
out  avoiding  the  policy.  If  such  proceedings 
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to  defeat  a  recovery  for  a  loss  accrning  after  the  sale,  and  before 
the  expiration  of  the  time  of  redemption.^  But  a  verbal  promise 
by  the  mortgagee  to  sell  the  land  to  the  mortgagor,  made  after  the 
expiration  of  the  period  for  redemption,  without  consideration  of 
any  kind,  will  not  so  continue  the  mortgagor's  interest  as  to  keep 
the  policy  in  force,^ 

In  case,  however,  the  foreclosure  is  effected  by  the  mortgagor  for 
the  benefit  of  the  mortgagee,  who  sign^  the  premium  note  and  pays 
the  assessments,  foreclosure  is  not  an  alienation,  if  the  mortgagee 
thereby  obtains  absolute  title  to  the  property,  as  he  is  already  the 
person  liable  under  the  contract  of  insurance.' 

426.  Alteration  of  ownership.  —  But  a  mortgage  is  a  violation 
of  a  condition  against  an  ^^  alteration  of  ownership,"  ^  or  change  of 
*^ interest"  of  the  assured,^  as  also  of  a  condition  against  a  sale  or 
alienation  ^'  in  whole  or  in  part."  ®  A  breach  of  such  or  other  like 
condition  avoids  the  policy;  and  the  breach  is  sufficiently  estab- 
lished, in  the  absence  of  any  evidence  to  the  contrary,  by  putting 
in  eyidenoe  a  certified  copy  of  the  record  of  the  mortgage.*^ 

A  conveyance  and  mortgage  back  to  secure  the  purchase-money 
is  such  an  alienation  as  will  avoid  a  policy  upon  the  property,  al- 
though it  is  provided  that  the  mortgagee  shall  retain  possession 
antil  the  purchase-money  is  paid.®  But  a  conveyance  by  the  in- 
sured, with  a  simultaneous  reconveyance  in  trust  for  the  first  grantor, 
is  held  not  to  be  such  an  alienation  or  transfer.^  And  so  if  the  sale 
and  reconveyance  constitute  merely  a  conditional  sale,  they  are  re- 
garded as  parts  of  one  entire  contract,  and  are  held  not  to  be  such 
an  alienation  as  will  avoid  the  policy .^^ 

A  foreclosure  of  a  mortgage  is  such  a  transfer  of  the  property  as 
will  terminate  an  insurance  conditioned  to  be  void  ^'  if  any  change 
shall  take  place  in  the  title  or  possession  of  the  property,"  or  <^  if 
the  property  is  disposed  of,  so  that  all  interest  on  the  part  of  the 
assured  has  ceased."  ^^ 

^  Loy  V,  Home  Ins.  Co.  24   Minn.  815,  7  ?  Goald  v.  Holland  Parcbase  Ins.  Co.  16 

Ins.  L.  J.  763,  31  Am.  Rep.  346.  Han,  538. 

>  Essex  Sav.Bank  v.  Meriden  F.  Ins.  Co.  ^  Tittemore  v,  Vt.   Mat  Fire  Ins.  Co. 

57  CoQD.  335,  17  Atl.  Rep.  930.  20  Vt.  546;   Moalthrop  v.  Farmers'  Mat 

'  Bragg  V.  N.  E.  Mot.  Fire  Ins.  Co.  25  F.  Ins.  Co.  52  Vt  123 ;  Qerman-American 

N.  H.  289  ;  Esch  v.  Home  Ins.  Co.  78  Iowa,  Bank  v,  Agricultnral  Ins.  Co.  8  Mo.  App. 

334,  43  N.  W.  Rep.  229.  401 . 

*  Edmands  v.  Mat.  Safety  Fire  Ins.  Co.  *  Morrison  v.  Tenn.  Mar.  &  Fire  Ins.  Co. 
1  Allen,  811,  79  Am.  Dec  746.  18  Mo.  262,  59  Am.  Dec.  299. 

»  East  Tex.  F.  Ins.  Co.  v.  Qarke,  79  Tex.  "  Tittemore  v.  Vt  Mat.  Fire  Ins.  Co.  20 

28, 15  S.  W.  Rep.  166.  Vt.  546. 

•  Abbott  V.  Hampden  Mat.  Fire  Ins.  Co.  "  Bisbop  v.  Clay  F.  &  M.  Ins.  Co.  45 
30  Me.  414 ;  Bates  v.  Com.  Ins.  Co.  2  Cin.  Conn.  430. 
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427.  If  the  mortgagor  has  already  assigned  the  policy  to 
the  mortgagee  with  the  consent  of  the  insurers,  his  subsequent 
transfer  of  the  equity  of  redemption  is  no  breach  of  the  stipula- 
tion in  the  policy  against  alienation,  so  far  as  the  assignee  is  con- 
cerned.^ 

This  view  has  been  criticised  in  some  courts  as  contrary  to  the 
principle  of  public  policy,  that  no  man  shall  be  allowed  to  bargain 
ior  an  advantage  to  arise  from  the  destruction  of  property.^ 

1  Foster  v.  Equitable  Mat.  Fire  Ins.  Co.  Clinton  &  Essex  Mat.  Ins.  Co.  16  Barb. 

•2  Gray,  216 ;  Fogg  v.  Middlesex  Mut  Fire  354. 

Ids.  Co.  10  Cash.  337 ;  Bragg  v,  N.  E.  Mat.  >  Kernochan  v.  N.  Y.  Bowery  F.  Ins.  Go. 

Jire  Lib.  Co.  25  N.  H.  289;  Boyntoa  v.  17  N.  Y.  428. 
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FIXTtTBBS. 


L  Roles  for  determining  what  fixtares  a 

mortgage  covers,  428-443. 
IL  Machinery  in  mills,  444-451. 


m.  Rolling  stock  of  railwaTS,  452. 
IV.  Remedies  for  remoyal  of  fixtures,  453- 
455. 


I.  Rules  for  determining  what  Fixtures  a  Mortgage  covers. 

428.  In  general.^  —  A  mortgage  of  real  property,  as  a  gen- 
eral mle,  carries  as  part  of  the  security  all  fixtares  belonging  to 
the  realty,  without  any  special  mention  of  them  being  made  in  the 
conyeyance.  In  determining  what  chattels  when  annexed  to  the 
land  become  fixtures,  and  therefore  bound  by  a  mortgage,  very 
much  the  same  rules  apply  as  between  a  grantor  and  his  grantee  in 
case  of  an  absolute  conveyance ;  ^  but  although  in  the  case  of  a 
deed  the  construction  is  generally  favorable  to  holding  that  things 
attached  to  the  land  are  part  and  parcel  of  the  realty  rather  than 
personalty,  yet  in  the  construction  of  a  mortgage  even  greater  favor 
in  the  same  way  seems  to  be  shown  the  mortgagee.  The  reason 
seems  not  to  be  far  away.  When  the  question  arises  under  a  mort- 
gage, the  mortgagor  always  has  the  right  to  redeem,  and  in  this 
way  to  gain  the  benefit  of  any  addition  made  to  the  realty ;  and 
any  one  claiming  under  him  has.  only  his  rights,  and  acquires  these 
with  full  knowledge  of  the  incumbrance  and  of  the  condition  of  the 
property. 

All  buildings  and  other  fixtures  annexed  to  the  freehold  become 
part  of  it,  and  inure  to  the  benefit  of  those  who  are  entitled  to  it ; 
both  to  the  mortgagee  as  an  increased  security  for  his  debt,  and  to 
the  mortgagor  to  the  same  extent  as  enhancing  the  value  of  his 
equity  of  redemption.  The  latter  can  obtain  the  full  benefit  of  all 
improvements  he  has  made  by  paying 'his  debt  and  regaining  his 

^  See,  also,  on  this  subject,  Jones  on  Chat-  273 ;  Robinson  v.  Preswick,  3  Edw.  246 ; 

tel  Mortgages,  §§  123-137 ;  Jones  on  Liens,  Snedeker  v.  Warring,  12  N.  T.  170 ;  Gard- 

§1  1384-1388;   and  Jones  on    Corporate  ner  o.  Finlej,  19  Barb.  317 ;  Laflin  o.  Grif- 

Bonds  and  Mortgages,  §§  70-79,  136-144.  flths,  35  Barb.  58 ;  McFadden  v.  Allen,  134 

'  Longstafrv.Meagoe,2  Adolft  El.  167;  N.  Y.  489,  32  N.  E.  Rep.  21;  Foote  v. 

Main  v.  Schwarzwaelder,  4  E.  D.  Smith,  Gooch,  96  N.  C.  265,  60  Am.  Rep.  411. 
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estate  by  redemption.  This  rule,  and  the  exceptions  to  it  as  well, 
are  applicable  to  deeds  of  trust  equally  with  mortgages.^ 

A  building  erected  upon  the  mortgaged  land  without  the  consent 
of  the  mortgagee  may  be  sold  by  him  as  a  part  of  the  mortgaged 
property,  and  his  right  is  not  affected  by  the  fact  that  the  building 
was  erected  under  an  agreement  with  the  mortgagor  that  it  should 
be  and  remain  the  personal  property  of  the  party  erecting  it.^ 

429.  The  intention  with  which  an  article  of  personal  prop- 
erty is  attached  to  the  realty,  whether  for  temporary  use  or  for 
permanent  improvement,  has  within  certain  limits  quite  as  much  to 
do  with  the  determination  of  the  question  whether  it  has  thereby 
become  a  permanent  fixture,  as  has  the  way  and  manner  in  which 
it  is  attached.^  In  the  modern  cases  the  intention  with  which  a 
chattel  is  attached  to  the  realty  has  become  more  and  more  the 
decisive  test  whether  or  not  the  chattel  has  become  a  part  of  the 
realty.^    If  the  article  is  something  necessary  for  the  proper  enjoj- 

1  Gr»me  v.  Callen,  23  Gratt.  266 ;  Moore  88  Pa.  St.  368 ;  Harmonj  Building  Auo. 

V.  Valentine,  77  N.  C.  188.  v.  Berger,  99  Pa.  St.  320;   Kisterbock  v. 

^  Meagher  v.  Hayes,  152  Mass.  228, 25  N.  Lanning,  19  W.  N.  C.  54,  7  AH,  Bep.  596. 

E.  Rep.  105,  23  Am.  St.  Rep.  819;  Butler  South  Carolina:  Padgett  O.Cleveland, 33  S. 

V.  Page,  7  Mete  40;   Cole  v.  Stewart,  11  C.  339,  U  S.  E.  Rep.  1069.    Yermont:  Hill 

Cush.  181 ;  Gaemsey  v.  Wilson,  134  Mass.  v.  Wentworth,  28  Yt.  428,  per  Bennett,  J. 

482.  Wiaoonsin :  Taylor  v.  CoUina,  51  Wis.  123, 

s  Alabama:  Rogers  v,  Prattville  Manuf:  8  N.  W.  Rep.  22. 
Go.  81  Ala.  483,  1  So.  Rep.  643,  60  Am.  *  Choate  i;.  Kimball  (Ark.),  19  S.  W. 
Bep.  171;  Tillman  v.  Lacy,  80  Ala.  103.  Rep.  108;  Sonthbridge  Say.  Bank  r.  Exeter 
California:  Lavenson  v.  Standard  Soap  Machine  Works,  127  Mass.  542;  Turner 
Co.  80  Cal.  245,  22  Pac.  Rep.  184;  Fratt  v.  Wentworth,  119  Mass.  459;  Allen  r. 
tr.  Whittier,  58  Cal.  126.  Illinois:  Kelly  v.  Mooney,  130  Mass.  155;  Smith  Paper  Co. 
Anstin,  46  111.  156, 92  Am.  Dec.  242 ;  Jones  v.  Servin,  130  Mass.  511 ;  Hobbell  v.  Bank, 
V.  Ranuey,  3  Bradw.  303;  Arnold  v.  Crow-  132  Mass.  447 ;  Maguire  v.  Park,  140  Mass. 
der,  81  III.  56,  25  Am.  Rep.  260.  lova:  21,  1  N.  E.  Rep.  750;  McRea  v.  Bank,  66 
Ottnmwa  Woolen  Mill  Co.  v.  Hawley,  44  N.  Y.  489;  Hill  v.  Bank,  97  U.  S.  450; 
Iowa,  57,  24  Am.  Rep.  719 ;  Johnson  v.  Mill  Co.  v.  Hawley,  44  Iowa,  57 ;  Cooper 
Mosher,  82  Iowa,  29,  47  N.  W.  Rep.  996.  v,  Harvey,  16  N.  Y.  Supp.  660;  Hopewell 
Xassaehnsetts :  Holly  Mannf.  Co.  v.  New  Mills  v,  Tannton  Say.  Bank,  150  Mass.  519, 
Cheater  Water  Co.  48  Fed.  Rep.  879 ;  Smith  23  N.  E.  Rep.  327.  Knowlton,  J.,  referring 
Paper  Co.  v.  Servin,  130  Mass.  511.  Miohi-  to  some  of  these  eases,  says :  "  These  casei 
gaa:  Man  waring  o.  Jenison,  61  Mich.  117,  seem  to  recognize  the  true  principle  od 
27  N.  W.  Rep.  899.  New  Jersey :  Qninby  which  the  decisions  should  rest,  only  it 
V.  Manhattan  Cloth  &  Paper  Co.  24  N.  J.  should  be  noted  that  the  intention  to  be 
Eq.  260.  ITev  York :  Bishop  v.  Bishop,  1 1  sought  is  not  the  undisclosed  purpose  of  the 
N.  Y.  123,  62  Am.  Dec.  68, as  to  hop  poles;  actor,  but  the  intention  implied  and  m&ni- 
Voorhees  v,  McGinnis,  48  N.  Y.  278 ;  Pot-  fested  by  his  act.  It  is  an  intention  which 
ter  V,  Cromwell,  40  N.  Y.  287,  100  Am.  settles,  not  merely  his  own  rights,  but  the 
Dec.  485 ;  McRea  v.  Central  Nat.  Bank,  66  rights  of  others  who  have  or  who  may  s^ 
N.  Y.  489 ;  Sullivan  v.  Toole,  26  Hun,  203 ;  quire  interests  in  the  property.  They  can- 
Hart  v.  Sheldon,  84  Hun,  38.  North  Caro-  not  know  his  secret  purpose;  and  their 
lina :  Foote  v.  Gooch,  96  N.  C.  265, 60  Am.  rights  depend,  not  upon  that,  but  upon  the 
Rep.  411.    Pttnnsylvaaia :  Morris's  Appeal,  inferences  to  be  drawn  from  what  U  exte^ 
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ment  of  the  estate,  it  may  be  presumed  that  it  was  annexed  for  its 
permanent  improvement,  and  therefore  that  it  goes  to  the  benefit  of 
the  itiortgagee.  The  fixtures  may  be  so  adapted  to  the  building 
in  which  they  are  placed,  and  to  the  purposes  for  which  the  build- 
ing is  to  be  used,  as  to  show  clearly  that  they  were  designed  to  be 
permanent.^  Such,  for  instance,  are  the  fixtures  in  a  manufactory 
necessary  for  furnishing  the  motive  power,  or  for  the  proper  carry- 
ing on  of  the  business.^  A  mortgage  of  a  machine-shop  includes  a 
lathe  and  other  fixtures  necessary  for  the  prosecution  of  the  busi- 
ness of  the  shop.'  A  mortgage  of  a  building  erected  for  a  steam 
saw-mill,  and  which  would  be  of  little  use  for  any  other  purpose, 
embraces  also  the  boilers,  engines,  saws,  gearing,  and  machinery 
necessary  for  the  working  of  the  mill,  and  without  which  it  would 
be  incomplete.^  Boilers^  engines,  shafting,  and  steam-pipes  for 
beating  a  large  building,  are  covered  by  a  mortgage  of  the  realty.^ 
The  principles  by  which  to  determine  whether  a  personal  article 
after  being  attached  to  the  realty  still  remains  a  chattel  are  two : 
first,  the  mode  and  degree  of  the  annexation ;  and,  second,  the  pur- 
pose of  it.^  The  first  cannot  of  course  be  defined  with  any  exact- 
ness. The  modes  of  annexation  may  be  almost  as  numerous  as  the 
instances  that  occur.  The  degrees  of  physical  force  with  which 
the  chattels  are  annexed  may  be  as  many  as  the  modes  of  annexa- 
tion. The  degree  may  be  very  slight,  and  yet  be  sufficient  to  make 
the  article  a  fixture  and  part  of  the  realty.  As  the  result  of 
the  numerous  cases,  it  is  safe  to  say  that  this  is  the  less  impor- 
tant part  of  the  criterion.  If  the  intent  is  manifest  that  the  chat- 
tel ia  attached  to  the  estate  for  its  permaffent  improvement,  the 
mode  and  degree  in  which  it  is  attached  are  of  little  importance. 
In  a  case  before  the  English  Court  of  Queen's  Bench,^  in  regard  to 

nal  and  nsible.    In  cases  of  this  kind,  every  520.  In  this  case  the  Lord  Chancellor  said : 

fact  and  circumstance  should  be  considered  "  I  find  that  all  the  cases  come  round  to  the 

which  tends  to  show  what  intention,  in  same  question,  namely,  what  are  fixtures  ? 

reference  to  the  relation  of  the  machine  to  Now,  it  appears  to  me  that  this  does  not  at 

the  real  estate,  is  properly  imputable  to  him  all  depend  upon  the  power  of  removal :  the 

who  put  it  in  position."  owner  in  fee  has  the  right  to  remove  all  fix- 

^  Equitable  Trust  Co.  v.  Christ,  2  Flipp.  tures;  the  tenant  has  a  right  to  remove 

599.  fixtures  erected  for  trade  purposes ;  but 

'  Millikin  v.  Armstrong,  17  Ind.  456;  until  they  are  severed  they  are  still  fixtures, 

Crane  v,  Brigharo,  U  N.  J.  £q.  29;  Keve  v.  and  as  between  mortgagor  and  mortgagee 

Pazton,  26  N.  J.  Eq.  107 ;  Tillman  v.  De  they  are  not  removable,  though  the  mort- 

Lacy,  80  Ala.  103.  gagor  remain  in  possession.     I  therefore 

>  Hoskin  v.  Woodward,  45  Pa.  St.  42.  think  that  the  possibility  of  removal  is  not 

*  Brennan  v.  Whitaker,  15  Ohio  St.  446 ;  so  much  the  test  as  the  nature  of  the  article." 

Qainby  v,  Manhattan  Cloth  &  Paper  Co.  ^  Hellawell  v.  Eastwood,  6  Exch.  295 ; 

24  N.  J.  Eq.  260.  Clarke  v.  Crownshaw,  3  B.  &  Ad.  804. 

^  Ex  T^mrU  Montgomery,  &c.  4  Irish  Ch.  ?  Parsons  v.  Hind,  14  W.  R.  860. 
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a  hydraulic  press  placed  in  a  factory,  but  not  essential  to  its  work, 
Mr.  Justice  Mellor  said :  ^^  If  we  could  see,  as  in  the  gas-works 
case,^  an  intention  that  the  chattel  should  remain  fixed  to  the  fac- 
tory so  long  as  the  factory  remained  a  factory,  then  we  might  think 
the  press  to  be  sufficiently  fixed  to  become  a  part  of  the  freehold ; 
but  we  see  no  such  intention." 

The  criterion  adopted  by  several  courts  for  determining  whether 
property  ordinarily  regarded  as  personal  becomes  a  part  of  the 
realty  is  the  united  application  of  the  following  requisites:  1st 
Actual  annexation  to  the  realty,  or  something  appurtenant  thereto. 
2d.  Appropriation  to  the  use  or  purpose  of  that  part  of  the  realty 
with  which  it  is  connected.  8d.  The  intention  of  the  party  mak- 
ing the  annexation  to  make  the  article  a  permanent  accession  to 
the  freehold,  —  this  intention  being  inferred  from  the  nature  of  the 
article  affixed,  the  relation  and  situation  of  the  party  making  the 
annnexation,  the  structure  and  mode  of  annexation,  and  the  pur- 
pose or  use  for  which  the  annexation  has  been  made.^ 

It  is  in  the  application  of  the  criterion  that  the  courts  chiefly 
differ.  While  some  look  to  physical  attachment  to  the  realty  as 
the  chief  requisite  of  a  fixture,  others  regard  chiefly  the  intention 
of  the  party  making  the  annexation,  and  hence  arises  an  irrecon- 
cilable conflict  of  authorities.  The  mode  and  degree  of  annexation 
may  determine  the  intention.  Especially  is  this  the  case  when  an 
article  is  attached  so  as  to  be  an  inseparable  and  permanent  part  of 
the  realty.  When  the  annexation  is  less  complete,  it  may  still 
afford  convincing  evidence  of  the  intention  ;  as,  for  instance,  where 
the  building  is  constructed  expressly  to  receive  the  machine  or 
other  article,  and  this  could  not  be  removed  without  material  injury 
to  the  building,  or  where  the  article  would  be  of  no  value  for  use 
in  that  particular  building,  or  could  not  be  removed  without  being 
destroyed  or  greatly  damaged.^     The  question  thus  becomes  usually 

1  Reg.  V.  Lee,  L.  R.  1  Q.  B.  241, 14  W.  per  Co.  29  N.  J.  Eq.  610;    State  Sarings 

R.  81 1 .  Bank  v,  Eercheval,  65  Mo.  682, 27  Am.  Dec. 

3  So  stated  in  Teaff  v.  Hewitt,  1  Ohio  St  310;   Dudley  v.  Hnret,  67  Md.  44,  8  Ad. 

511,  530,  59  Am.  Dec.  634,  and  expressly  Rep.  901 ;  Tillman  v.  De  Lacy,  80  Ala.  103; 

adopted  in  Potter  v.  Cromwell,  40  N.  T.  Rogers  v.  Prattville  Mannf .  Co.  81  Ala.  483, 

287,  100  Am.  Dec.  485 ;  McRea  t*.  Central  1  So.  Rep.  643,  60  Am.  Rep.  171 ;  Capen  r. 

Nat.  Bank  of  Troy,  66  N.  Y.  489,  496 ;  Peckham,  35  Conn.  88 ;  Brennan  r.  Whin- 

Qninby  v.  Manhattan  Cloth  &  Paper  Co.  ker,  15  Ohio  St.  446;  Thomas  v.  Davis,  76 

24  N.  J.  £q.  260 ;  Blancke  v.  Rogers,  26  N.  Mo.  72,  43  Am.  Rep.  756 ;  Sword  v.  Low, 

J.  £q.  563 ;  Williamson  v,  N.  J.  Southern  122  111.  487,  13  N.  E.  Rep.  826;  Cboate  r. 

R.  R.  Co.  29  N.  J.  Eq.  311,  329;  Speiden  Kimball  (Ark.),  19  S.  W.  Rep.  108;  Cooper 

V,  Parker,  46  N.  J.  Eq.  292,  19  Atl.  Rep.  o.  Harvey,  16  K.  Y.  Snpp.  660. 

21 ;  Doughty  v.  Owen  (N.  J.),  19  Ad.  Rep.  ^  McRea  v.  Central  Nat.  Bank  of  Troy, 

540 ;  McMillan  ».  N.  Y.  Water  Proof  Pa-  66  N.  Y.  489 ;  Tillman  v.  Dc  Lacy,  80  Ala. 
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a  question  of  mixed  law  and  fact.^  If  the  description  of  the  prop- 
erty expressly  includes  buildings  and  engines,  boilers,  and  fixed 
machinery  appurtenant  to  the  same,  effect  must  be  given  to  such 
description  of  the  fixtures,  and  it  is  obvious  that  by  the  use  prop- 
erty was  intended  and  included  which  was  no  part  of  the  realty, 
and  which  would  not  pass  by  a  mortgage  upon  it  alone.^ 

A  custom  which  is  general  in  the  place  where  the  land  lies,  to 
treat  certain  articles  as  removable  chattels,  when  they  are  attached 
to  land  merely  for  temporary  use,  may  serve  to  determine  the  in- 
tention of  the  parties  in  any  particular  case,  for  the  reason  that  it 
most  be  presumed  that  they  contracted  with  reference  to  such  cus- 
tom. Thus,  where,  after  the  execution  of  a  mortgage,  the  mort^ 
gagor  placed  on  the  premises  a  boiler,  saw-rig,  shingle-mill,  and 
planer,  which  could  be  removed  without  injury  to  the  freehold, 
though  he  did  not  disclose  to  the  mortgagee  his  intention  that  they 
should  not  become  a  permanent  accession  to  the  freehold,  yet  it  was 
held,  as  it  was  shown  to  be  customary  to  put  such  articles  on  land 
and  remove  them  at  will,  that  they  were  not  fixtures,  but  chattels 
which  the  mortgagor  or  those  claiming  under  him  might  remove.^ 

430.  The  fact  that  a  mortgage  enumerates  some  fixtures, 
but  does  not  enumerate  others,  which  afterwards  become  the  sub- 
ject of  dispute,  affords  reason  to  suppose  that  these  were  intention- 
ally omitted  in  the  mortgage  deed,  and  did  not  pass  by  it ;  ^  upon 
the  principle,  *'  Expreisio  uniu9  est  exelusio  alterius,^^ 

431.  The  fact  that  a  chattel  has  been  mortgaered  before,  or  * 
at  the  time,  it  was  attached  to  the  realty,  has  weight  in  leading 
to  the  determination  that  such  mortgage   carries   the  fixture   as 
against  a  mortgage  of  the  realty  already  existing ;  ^  and  an  agreement 

103;  £qaitable  Trust  Co.  v.  Christ,  2  Flipp.  Am.  Rep.  345;  Tibbetts  v.  Moore,  23  Cal. 

599.  208 ;  Ford  i;.  Cobb,  20  N.  T.  344 ;  Sheldon 

^  HopeweU  Mills  v.  Taunton  Say.  Bank,  v.  Edwards,  35  N.  Y.  279 ;  United  States  v. 

150  KasB.  519,  23  N.  E.  Rep.  327, 15  Am.  New  Orleans  Railroad,  12  Wall.  362;  First 

St.  Rep.  235;  Allen  v.  Mooney,  130  Mass.  Nat.  Bank  v.  Elmore,  52  Iowa,  541,  3  N. 

155;  Tomer  o.  Wentworth,  119  Mass.  459 ;  W.  Rep.  547  ;  Henry  v.  Von  Brandenstein, 

Ktgoiie  V.  Park,  140  Mass.  21, 1  N.  E.  Rep.  12  Daly,  480;  Sword  v.  Low,  122  HI.  487, 

750;  Carpenter  v.  Walker,  140  Mass.  416,  13  N.  E.  Rep.  826;   Miller  v.  Wilson,  71 

5  N.  E.  Rep.  160;  Sonthbridge  Savings  Iowa,  610,  33  N.  W.  Rep.   128;    Hart  v. 

Bank  v.  Mason,  147  Mass.  500,  18  N.  E.  Sheldon,  34  Hnn,  38 ;  Case  Manuf.  Co.  v. 

Rep.  406.  Ganrer,  45  Ohio  St.  289,  13  N.  E.  Rep.  493 ; 

'  Beanpre  o.  Dwyer,  43  Minn.  485,  45  N.  Carpenter  v,  Allen,  150  Mass.  281,  22  N.  E. 

W.  Rep.  1094.  Rep.  900;  Carpenter  i;.  Walker,  140  Mass. 

'  Choate  v,  Kimball   (Ark.),  19  S.  W.  416,  5  N.  E.  Rep.  160.    » 
Rep.  108.  See  Bass  Foundry  v.  Gallentine,  99  Ind. 

*  Trappea  v.  Harter,  2  C.  &  M.  153,  177.  525,  where  it  was  held  a  mortgage  of  the 

^  §  446 ;  Jones  on  Chattel  Mortgages,  realty  attaches  to  machinery  attached  to  it 

§§124-137;  Eavesv.Estes,  10Kan8.314, 15  nnder  an  agreement  thet  the  title  to  the 
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made  by  the  mortgagor  with  a  third  person  to  whom  the  chattels 
belonged,  that  they  should  remain  his  after  they  are  affixed  to  the 
realty  until  paid  for,  or  that  they  should  be  subject  until  paid  for 
to  his  right  to  remove  them,  has  been  held  to  have  the  same  effect. 
In  a  ease  before  the  Court  of  Appeals  of  New  York,^  it  was  held 
that  such  an  agreement  preserved  the  character  of  the  chattels  as 
personal  property  when  they  would  otherwise  have  become  fixtures 
so  as  to  pass  by  a  mortgage  of  the  realty.  But  it  was  said  that, 
while  there  was  no  doubt  that  the  owner  of  the  land  intended  that 
the  articles,  which  were  an  engine  and  boilers,  should  ultimately 
become  a  part  of  the  realty,  and  be  permanently  affixed  to  it,  yet 
this  intention  was  subordinate  to  the  prior  intention  expressed  by 
the  agreement,  that  the  act  of  annexing  them  should  not  change 
their  character  as  chattels  until  the  price  should  be  fully  paid. 

If  a  person  who  takes  a  mortgage  upon  real  property  has  actual 
notice  of  a  mortgage  upon  chattels  which  are  afterwards  annexed 
to  the  mortgaged  realty,  he  cannot  hold  such  annexed  chattels  under 
his  mortgage  as  against  the  holder  of  the  chattel  mortgage.^ 

If  the  real  estate  is  subject  to  a  mortgage  when  chattels  are 
annexed  to  it,  which  are  not  at  the  time  subject  to  any  personal 
mortgage,  or  to  any  equitable  agreement  for  their  subsequent  re- 
moval, the  chattels,  if  of  the  nature  to  become  fixtures,  become 
so  immediately  upon  being  attached  to  the  land ;  and  any  chattel 
mortgage,  or  agreement  that  the  articles  should  be  considered 
personal  property,  will  have  no  effect.^  The  chattels  once  having 
been  annexed  to  the  realty  and  become  bound  by  a  mortgage 
of  the  realty  cannot  be  dissevered,  except  with  the  consent  of  the 
mortgagee. 

In  a  case  where  machinery  for  a  saw-mill  was  sold  to  the  owner 
under  a  condition  that  it  should  remain  the  property  of  the  vendor 
until  paid  for,  and  after  a  part  of  it  had  been  set  up  in  the  mill  a 

machinery  sbonld  not  pass  nntil  it  was  gage,  she  was  not  affected  with  notice  bj 

paid  for.  the  filing  of  the  chattel  mortgage.    As  the 

1  Tifft  V,  Horton,  53  N.  Y.  377,  13  Am.  coort  said  at  the  circuit,  as  a  purchaser  of 
Rep.  537.  This  case  is  not  entirely  in  accord  real  estate  she  need  onlj  to  inquire  at  the 
with  the  case  of  Voorhees  v.  McGinnis,  48  county  clerk's  office  for  liens  on  real  estate, 
K.  Y.  278,  which  related  to  an  engine  and  and  was  not  required  to  extend  her  inquti; 
boilers  which  were  covered  by  a  chattel  to  the  town  clerk's  office  in  search  of  chat- 
mortgage.  It  seems,  however,  that  part  of  tel  mortgages.  .  .  .  Upon  the  facts  in  this 
the  articles  had  been  attached  to  the  realty  case  the  filing  of  the  defendant's  chattel 
before  the  execution  of  the  chattel  mortgage,  mortgage  was  notice  to  the  plaintiff  that 

^  Rowland  v.  West,  17  N.  Y.  Supp.  330.  the  lien  existed." 

"  On  the  question  of  notice,  it  is  undoubt-  *  Vanderpoel  v.  Van  Allen,  10  Barb.  157; 

edly  true  that,  so  far  as  the  plaintiff  was  United  States  v.  New  Orleans  Railroad,  U 

dealing  with  real  estate  in  taking  her  mort-  Wall.  362. 
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mortgage  was  made  of  the  mill  premises,  the  mortgagee  having  no 
notice  of  this  agreement,  it  was  held  that  the  part  of  the  machinery 
which  had  been  put  up  in  the  mill  passed  by  the  mortgage ;  but 
that  as  to  such  of  the  machinery  as  was  then  lying  in  the  mill  yard 
the  mortgagee  gained  no  title  as  against  the  unpaid  vendor.^ 

431  a.  By  agreement  of  the  persons  interested,  the  oharaoter 
of  personalty  may  be  reimpressed  upon  chattels  after  this  has 
been  lost  by  annexation  to  the  land  so  that  the  chattels  have  be- 
come fixtures,  but  have  not  been  so  incorporated  with  the  realty  as 
to  lose  their  identity,  provided  the  reconversion  of  the  fixtures  into 
personalty  does  not  interfere  with  the  rights  of  creditors  or  of  third 
persons.  Thus  the  owner  of  land  upon  which  were  the  plant  and 
machinery  of  a  marine  railway  had  contracted  to  sell  the  property, 
and  a  third  person  advanced  the  money  to  the  purchaser  to  enable 
him  to  make  the  cash  payment  required,  under  an  oral  agreement 
between  the  lender,  the  vendor,  and  the  vendee  that  the  lender 
should  advance  the  money  and  take  title  to  the  plant  and  machin- 
ery as  security,  and  that  he  could  remove  the  same  at  any  time. 
The  owner  conveyed  the  land,  and  took  back  a  mortgage  to  secure 
the  remainder  of  the  purchase-money.  In  an  action  to  foreclose  the 
mortgage  it  was  held  that  the  agreement  was  valid,  and  thereby  the 
fixtures  became  personalty  and  were  not  covered  by  the  mortgages, 
though  the  mortgages  except  for  the  agreement  would  cover  the 
fixtures.  The  oral  agreement  is  not  within  the  rule  that  forbids 
parol  evidence  to  contradict  a  written  instrument,  because  the  lender 
upon  the  security  of  the  chattels  was  not  a  party  to  the  written^ 
instrument,  namely,  the  mortgage.^ 

432.  Hired  fixtures.  —  It  has  been  held,  however,  that  boilers 
put  into  a  steam-mill,  after  the  execution  of  a  mortgage  upon  the 
mill,  under  an  agreement  with  the  mortgagor  that  he  should  have 
the  use  of  them  at  a  certain  rental,  and  that  they  should  remain 
the  property  of  the  person  who  put  them  in,  and  who  should 
have  the  privilege  of  removing  them  at  his  pleasure,  were  not  sub- 
ject to  the  mortgage.^ 

In  like  manner  machinery  put  into  a  mill  subject  to  a  mort- 
gage, merely  to  exhibit  it  to  the  public  by  one  not  a  party  to  the 
mortgage,  is  not  covered  by  the  mortgage.^    Although  such  ma- 
.  chinery  be  afterwards  bought  by  one  of  the  mortgagors,  if  this  be 
not  done  with  the  intent  to  use  it  in  connection  with  the  business 

1  Dayenport  r.  Shants,  43  Vt.  546;  Mil-       >  Hill  v.  Sewald,  53  Pa.  St.  271,  91  Am. 
ler  V.  Wilson,  71  Iowa,  610,  33  N.  W.  Rep.    Dec.  209. 
128.  «  Stell  V.  Paflchal,  41  Tex.  640. 

«  Tyson  v.  Post,  lOS  N.  Y.  217,  15  N.  E. 
Rep.  316.  847 
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carried  on  upon  the  premises,  it  does  not  then  come  within  the 
operation  of  the  mortgage.^ 

433.  Buildings  erected  on  the  mortgaged  premises  by  the 
mortgagor  are  annexed  to  the  freehold  and  cannot  be  removed  by 
him,  or  by  any  one  under  his  authority,  or  without  his  authority, 
while  the  debt  remains  unpaid.*    When,  however,  the  building  is 
erected  merely  for  temporary  use,  and  it  is  apparent  that  there  was 
an  intention  that  it  should  not  become  attached  to  the  land  even 
so  slightly  as  by  the  sinking  into  the  soil  of  the  blocks  upon  which 
it  rested,  the  mortgagee  of  the  land  will  acquire  no  interest  in  it, 
although  placed  there  by  the  mortgagor.     If  erected  by  a  firm  of 
which  the  mortgagor  is  a  member  for  purposes  of  trade,  it  is  all  the 
more  clear  that  it  was  not  intended  as  a  permanent  improvement, 
or  to  become  a  part  of  the  realty.®    But  a  building  erected  by  the 
side  of  a  mill  for  use  as  an  office  in  connection  with  the  mill  was 
held  to  be  a  part  of  the  realty,  although  intended  to  be  temporary 
only,  and  to  be  ultimately  removed,  and  not  attached  to  the  mill 
nor  fixed  to  the  ground,  but  resting  upon  wooden  blocks  upon  the 
surface  of  the  earth.     The  use  for  which  the  building  was  erected 
was  regarded  as  determining  its  character  as  part  of  the  realty.^ 
The  fact  that  a  house  erected  on  mortgaged  land  rests  on  posts, 
instead  of  masonry,  does  not  give  the  builder  a  right,  as  against  the 
mortgagee,  to  remove  such  house,  on  the  failure  of  the  owner  of  the 
premises  to  pay  for  the  labor  and  material  used,  unless,  at  the  time  of 
its  erection,  there  was  an  agreement  to  that  effect  between  the  parlies.' 
/    The  owner  of  a  lot  of  land,  having  by  parol  license  allowed  a 
third  person  to  erect  a  building  upon  it,  afterwards  made  a  mort- 
gage of  it  to  one  who  had  no  notice  of  such  license.     It  was  held 
that  the  mortgagee  was  entitled  to  the  building,  and  having  entered 
into  possession  might  maintain  trespass  against  one  removing  it ; 
and  it  was  held,  too,  that  the  mere  fact  that  the  person  who  erected 
the  building  occupied  it  was  no  notice  of  his  claim  to  it.^ 

1  Stell  V.  Paschal,  41  Tex.  640.  Ann.    355,    29  Am.  Bep.    335.    IOibobi  : 

3  NewHampiliire:Burn8ide  v.Twitchell,  Baird  v.  Jackson,  98  HI.  78;    Wood  r. 

43  N.  H.  390.  Hasgachiuetti :  Cole  v.  Stew-  Whden,  93  111.  153 ;  Matzon  v.  Griffin,  78    , 

art,  11  Cash.  181 ;  Winslow  v.  Merchants'  111.  477 ;  Dorr  v.  Dndderar,  88  IlL  107. 

Ins.  Co.  4  Met.  306,   38  Am.   Dec.  368 ;  <  Kelly  v.  Aastin,  46  BL  156,  92  An. 

Butler  V.  Page,  7  Met.  40 ;  Guernsey  v,  Dec.  243. 

Wilson,  134  Mass.  482;  Tarbell  v.  Page,  155  «  State  Savings  Bank  v.  Kercheval,  65 

Mass.  256,  29  N.  £.  Rep.  585.    Vermont:  Mo. 682,  27  Am.  Rep. 310;  Wight  P.6nj, 

Sweetzer  v.  Jones,  35  Vt.  317,  per  Kellogg,  73  Me.  297. 

J.,  82  Am.  Dec.  639.    Wifoonsin :   Frank-  ^  Rowland  v.  Sworts,  17  N.  T.  Sappi  399. 

land  V.  Monlton,  5  Wis.  1.    Loniaiaiia :  New  ^  Powers  v.  Dennison,  SO  Vt  752 ;  Prbce 

Orleans  Nat.  Bank  v,  Raymond,  29  La.  v.  Case,  10  Conn.  375. 
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a.  Fixtures  in  emd  about  a  house. — A  mortgage  of  a 
bouse  passes  the  presses,  cupboards,  glazed  doors,  movable  parti- 
tions, grates,  ranges,  and  other  like  fixtures  contained  in  it.^  It 
also  passes  the  windows  and  blinds,  though  temporarily  separated 
from  the  house ;  the  door-ke js ;  ^  a  sun-dial  erected  on  a  perma- 
nent foundation ;  ^  a  furnace  so  placed  in  a  house  that  it  cannot 
be  removed  without  disturbing  the  brick-work  of  the  house,  and 
causing  a  portion  of  the  ceiling  to  fall>  But  a  portable  iron  fur- 
nace for  heating  a  house,  standing  on  the  cellar  floor,  and  held  in 
position  merely  by  its  own  weight,  and  capable  of  being  removed 
without  injury  to  the  building,  is  not  a  fixture  covered  by  a  mort- 
gage of  the  realty.^  Articles  of  furniture  are  not  fixtures,  though 
attached  to  the  building.  On  this  principle  gas-fixtures  adjusted  to 
the  gas-pipes  do  not  pass  with  the  realty.^  Mantel  mirrors  hung 
upon  hooks  driven  into  the  walls,  and  pier  mirrors,  though  made  to 
order  for  the  house,  and  having  cornices  of  the  same  design  as  those 
of  the  room  and  connected  with  them,  but  so  attached  that  they 
can  be  removed  and  put  into  another  house,  are  not  covered  by  a 
mortgage  of  the  realty  J  But  mirrors  set  into  the  walls,  so  as  to  be 
a  part  of  them  at  the  time  of  the  erection  of  a  house,  are  a  part  of 
the  realty.^  A  show-case  with  drawers  and  sash,  though  fastened 
in  place  by  nails,  does  not  become  part  of  the  realty.^  Shelving 
and  counters  in  a  store,  though  nailed  to  the  building,  and  neces- 
sary for  its  use  as  a  store,  and  so  used  for  many  years,  are  not  a 
part  of  the  realty.^^ 
A  mortgage  of  a  plantation  will  not  cover  the  wagons  and  tools 

^  Longstaff  V.  Meagoe,  2  Ad.  &  El.  167 ;  adapted  to  receive  it,  will  make  it  a  fixture  ; 

Colegrave  v.  Dias  Santos,  2  Barn.  A  Cxeas.  for  example,  a  bedstead  in  a  house  obviooslj 

76.  would  not  be  made  a  fixture  by  the  mere 

*  Liford's  case,  1 1  Coke,  50.  fact  that  it  was  placed  in  an  alcove  made  to 
'  Snedeker  v.  Warring,  12  N.  T.  170.  receive  a  bedstead."    Per  Bnnyon,  Gh. 

*  Main  V.  Scbwaizwaelder,  4  E.  D.  Smith,  ^  Shaw  v.  Lenke,  1  Daly,  487  ;  McKeage 
273  ;  Stockwell  v,  Campbell,  39  Conn.  362,  v,  Hanover  F.  Ins.  Co.  81  N.  Y.  38,  37  Am. 
12  Am.  Rep.  393.  Rep.  471,  affirming  16  Hnn,  239. 

Whether  a  portable  fnmace  set  in  brick  '  McKeage  v.  Hanover  E.  Ins.  Co.  81  N. 

is  a  part  of  the  realty,  is  a  question  of  T.  38,  37  Am.  Rep.  471,  affirming  16  Hnn, 

fact,  or  of  mixed  law  and  fact.    Allen  v.  239. 

Mooney,  130  Mass.  155;  Turner  v.  Went-  »  Ward  v,  Eilpatrick,  85  N.  Y.  413,  39 

worth,  119  Mass.  459 ;  Towne  v.  Fiske,  127  Am;  Rep.  674. 

Mass.  125,  34  Am.  Rep.   353 ;    Magnire  '  Cross  v.  Marston,  17  Vt  533,  44  Am. 

V.  Park,  140  Mass.  21,  1  N.  E.  Rep.  750;  Dec.  353. 

Rahway  Sav.  Inst.  v.  Irving  St.  Baptist  ^  Johnson  v.  Mosher,  82  Iowa,  29,  47  N. 

Church,  36  N.  J.  £q.  61.  W.  Rep.  996.    But  contra,  see  Woodham  v, 

*  Rahway  Sav.  Inst  r.  Irving  St.  Baptist  First  Nat.  Bank,  48  Minn.  67, 50  N.  W.  Rep. 
Church,  36  N.  J.  £q.  61.  "It  cannot  be  1015,  where,  the  counter  was  a  bar  in  a 
held  that  the  mere  fact  that  a  chattel  is  saloon  fastened  to  the  fioor  by  nails  and 
placed  in  a  part  of  a  house  which  has  been  screws. 
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used  upon  it,  or  the  stock  and  cattle,  unless  sacb  property  be  ex- 
pressly included  in  the  mortgage.^  A  mortgage  of  a  tract  of  land 
does  not  include  as  a  fixture  a  portable  steam  saw-mill,  boiler,  and 
engine  which  are  not  attached  to  the  soil,  but  may  be  moved  from 
place  to  place.^ 

Manure  made  in  the  ordinary  course  of  husbandry  upon  a  farm 
in  possession  of  the  mortgagor  is  so  attached  to  the  realty  that,  in 
the  absence  of  any  express  stipulation  to  the  contrary,  it  is  consid- 
ered a  part  of  the  realty,  either  as  appurtenant  to  the  freehold  or 
as  being  in  the  nature  of  a  fixture.  The  title  to  it  is  vested  in  the 
mortgagee,  and  the  mortgagor  has  no  right  to  remove  it,  and  can 
give  no  title  to  it  by  sale.^ 

434.  Trees  and  shrubs  planted  in  a  nursery  garden,  for  the 
temporary  purpose  of  cutivation  and  growth  until  they  are  fit  for 
market,  and  then  to  be  taken  up  and  sold,  pass  by  a  mortgage  of 
the  land,  so  that  neither  the  mortgagor  nor  his  assignee  or  creditors 
can  remove  them  as  personal  property.^  One  claiming  that  trees 
and  shrubs,  whether  growing  naturally  or  planted  and  cultivated 
for  any  purpose,  are  not  part  of  the  realty,  must  show  special  ci^ 
cumstances  which  take  the  particular  case  out  of  the  general  rule ; 
he  must  show  that  the  paities  intended  that  they  should  be  regarded 
as  personal  chattels.  The  mere  fact  that  the  trees  and  shrubs  were 
the  stock  in  trade  of  the  mortgagor  in  his  business  as  a  nursery 
gardener  is  insufiicient  for  this  purpose.  They  are  primd  facie 
parcel  of  the  land  itself,  and  would  pass  to  a  vendee  upon  a  sale  of 
the  land  unless  specially  excepted,  and  in  the  same  way,  unless  ex- 
cepted, pass  to  a  mortgagee.^  Although  planted  by  the  mortgagor 
after  the  execution  of  the  mortgage,  they  become  a  part  of  the 
realty  and  part  of  the  mortgage  security,® 

436.  A  fixture  annexed  to  the  land  before  the  execution  of 
the  mortgage  will  pass  by  the  mortgage  without  any  special  men- 
tion of  the  fixture,  and  even  without  any  general  description  of 
it,  or  evidence  of  intention  to  include  it,  such  as  might  be  afforded 
as  to  machinery  or  other  articles  employed  for  manufacturing  pur- 
poses by  a  special  mention  of  a  mill  aside  from  the  description  of 

1  Vason  V,  Ball,  56  Qa.  268.  ams  v.  Beadle,  47  Iowa»  439,  29  Am.  Be|k 

s  Taylor  i;.  Watkins,  62  Ind.  511.  487.    And  see  Bank  of  Lanaingbiiigli  s. 

s  Chase  v.  Wingate,  68  Me.  204,  28  Am.  Crarjr,  1  Barb.  542 ;   King  v.  Wflcomb^  7 

Bep.  36.    And  aee  Fay  v.  Miusey,  13  Graj,  Barb.  263. 

53,  74  Am.  Dec.  619 ;  Kittredge  v.  Woods,  &  Per  Hinman,  C.  J.,  in  Maples  v.  Milkm, 

3  N.  H.  503,  14  Am.  Dec.  393 ;  Norton  v.  31  Conn.  598. 

Craig,  68  Me.  275.  «  Price  v.  Brajton,  19  Iowa,  309. 

^  Maples  V.  Millon,  31  Conn.  598 ;  Ad- 

850 


SULES  FOB  DETEEM1NIN6.  [§  485. 

the  land.^  This  was  the  decision  in  an  early  case  in  Massachusetts,' 
in  which  it  was  held  that  a  kettle  in  a  fulling-mill  set  in  brick-work, 
and  used  for  dyeing  cloth,  passed  by  a  mortgage  of  the  land  upon 
which  the  mill  stood.  The  grounds  of  the  decision  were,  that  this 
fixture  could  not  be  removed  without  actual  injury  to  the  mill; 
that  it  was  essential  to  the  use  of  the  mill ;  and  that,  being  attached 
to  it  at  the  time  of  making  the  mortgage,  it  passed  by  it  as  part  of 
the  security. 

As  a  general  rule,  a  mortgage  of  land  passes  the  fixtures  already 
upon  it  without  any  special  mention  being  made  of  them.  They 
pass  with  the  estate  and  as  a  part  of  jt.  In  a  mortgage  deed  the 
premises  were  described  as  certain  land  *^  with  the  paper-mill,  etc, 
thereon,  and  water  privilege,  appurtenances,  etc.,  together  with  all 
its  privileges  and  appurtenances."  The  machinery  in  controversy 
was  fastened  to  the  floor  of  the  mill  by  means  of  iron  bolts  with 
nnts  upon  the  ends  of  them.  The  machinery,  however,  could  be 
removed  without  injury  to  the  building,  and  might  be  used  in  other 
paper-mills.  The  machinery  was  subsequently  attached  by  a  cred- 
itor of  the  mortgagor,  but  it  was  held  that  it  passed  by  the  mort- 
gage of  the  land  and  mill  as  a  part  of  the  realty.^ 

The  intention  of  the  parties  to  a  purchase-money  mortgage,  as 
regards  fixtures,  may  be  gathered  from  their  intention  in  the  other 
part  of  the  transaction,  namely,  the  sale  of  the  property  by  the 
mortgagee  to  the  mortgagor.  Thus  the  owner  of  a  twine  factory, 
the  land  upon  which  it  was  situated,  and  the  machinery  in  the  mill, 
contracted  to  sell  the  whole  for  a  gross  sum,  and  executed  a  convey- 
ance descTibing  the  land  only,  and  took  back  a  mortgage  with  the 
same  description.  This  was  held  to  cover  the  machinery  of  the  mill, 
on  the  ground  that  the  parties  manifestly  intended  the  mortgage  to 
cover  the  same  property  that  passed  by  the  deed.^ 

But  where,  upon  the  sale  of  a  brewery,  a  deed  was  given  of  the 

^  Clore  V.  Lambert,  78  Ej.  224.  conid  be  remoTed  from  the  mill  withont 

'  Union  Bank  v,  Emerson,  15  Mass.  159.  injury  to  it,  and  might  be  used  in  any  other 

See,  also,  Soothbridge  Sav.  Bank  v.  Stevena  bailding  erected  for  a  similar  purpose,  was 

Tool  Co.  130  Mass.  547 ;  Hamilton  v.  Hunt-  a  reason  for    considering    them  personal 

ley,  76  Ind.  521,  41   Am.  Rep.  593.    In  property,  and  not  coTered  by  a  mortgage 

Hnntv.  MuQanphy,   1  Mo.  508,  14  Am.  of  tbe  realty.    A  like  view  was  taken  in 

Dec  300,  a  kettle  annexed  in  like  manner  Fnllam  v.  Steams,  30  Vt  443,  in  respect 

to  the  freehold  was  held  not  to  be  covered  to  a  planing-machine,  a  circular  saw  and 

by  the  mortgage,  on  the  ground  that  it  waa  frame,  and  a  boring-machine. 

not  permanently  annexed.  See,  on  meaning  of  **  appurtenances  "  in 

*  Lathrop  v.  Blake,  23  N.  H.  46 ;  Bumr  a  chattel  mortgage  of  a  bailding,  Frey  v. 

side  V.  Twitchell,  43  N.  H.  390.    In  Gale  Drahos,  6  Neb.  1,  39  Am.  Kep.  353. 

9.  Ward,  14  Mass.  352,  356,  7  Am.  Dec.  ^  McRea  v.  Central  Nat.  Bank  of  Troy, 

223,  tbe  fact  that  certain  carding-machines  66  N.  T.  489. 
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real  estate  and  a  separate  bill  of  sale  of  the  fixtures,  and  the  ven- 
dor took  a  mortgage  for  a  part  of  the  purchase-money,  containing 
a  description  of  the  laud  alone,  and  the  purchaser  afterwards  gave 
a  mortgage  of  the  fixtures  mentioned  in  the  bill  of  sale,  it  was  held 
that  the  fixtures  were  not  included  in  the  mortgage  of  the  land.^ 
But  if  it  appears  that  a  manufacturing  establishment  was  sold  as  a 
whole  for  a  gross  sum,  the  mere  fact  that  a  bill  of  sale  was  made 
of  part  of  the  fixtures  does  not  change  their  character ;  but  a  mort- 
gage of  the  land  and  improvements  for  the  purchase-money  will 
cover  whatever  was  a  fixture  to  the  realty.^ 

A  mortgage  of  a  mill  passes  the  stones,  tackling,  and  implements 
necessary  for  working  it.^  A  mortgage  of  a  sugar-house  carries 
with  it  an  engine  and  machinery  attached  to  it.^  Machinery  set  in 
bricks  and  run  by  steam  power,  for  the  purpose  of  manufactur- 
ing cotton-seed  oil,  constitutes  a  part  of  the  realty,  and  part  of 
the  security  under  a  mortgage  of  the  realty.^  A  cotton-gin  and 
press  are  fixtures  and  a  part  of  the  freehold,  and  are  carried  by 
a  mortgage  of  it,  whether  erected  before  or  after  the  mortgage.^ 
Hop-poles  upon  a  farm  are  covered  by  a  mortgage  of  the  land.' 
Platform  scales  fastened  to  sills  laid  upon  a  brick  wall  set  in  the 
ground,  intended  for  permanent  use,  are  fixtures.^ 

Of  course,  whenever  it  appears  from  the  instrument  itself  that 
the  parties  did  not  intend  that  the  machinery  in  the  mill  should 
be  covered  by  the  mortgage,  it  will  not  constitute  a  part  of  the 
mortgagee's  security,^ 

436.  Chattels  attekohed  to  the  realty  after  the  execution  of 
a  mortgage  of  it  become  a  part  of  the  mortgage  security,  if  they 
are  attached  for  the  permanent  improvement  of  the  estate  and  not 
for  a  temporary  purpose ;  ^^  or  if  they  are  such  as  are  regarded  as 

1  Fortman  v,  Goepper,  14  Ohio  St.  55S ;  "  Arnold  v.  Crowder,  SI  BL  56,  25  An. 

Zeller  v.  Adam,  30  N.  J.  Eq.  421.  Rep.  260;  Bliss  i;.  Whitney,  9  Allen,  114, 

«  Morris's  App.  88  Pa.  St.  368.  85  Am.  Dec.  745. 

>  Place  V,  Fagg,  4  Man.  &  R.  277.  »  Waterfall  i?.  Penistone,  6  EIL  &  Bl.  876. 

^  Citisens'  Bank  v.  Knapp,  22  La.  Ann.  And  see  Begbie  v.  Fenwick,  L.  R.  8  Ch. 

117.  App.  1075,  19  W.  R.  402 ;  Brown  on  Fix. 

^  Thenrer  v.  Nautre,  23  La.  Ann.  749.  3d  ed.  pp.  148,  149. 

0  Bond  i;.  Coke,  71  N.  C.  97  ;  Latham  r.  ^^  Ex  parU  Belcher,  4  Dea.  &  Chit  70S ; 

Blakelj,  70  N.  C.  368;  Fairis  v.  Walker,  1  Hubbard  v,  Bagshaw,  4  Sim.  326;  ExptarU 

Bailey,  540.  Reynal,  2  Mont.,  Dea.  &  De  6.  443 ;  Wini- 

''  The  lien  of  the  mortgagee  upon  them  low  v.  Merchants'  Ins.  Co.  4  Met.  306,  SS 

is  superior  to  the  title  acquired  by  one  who,  Am.  Dec.  368 ;  Gardner  v,  Finley,  19  Barb, 

with  knowledge  of  snch  mortgage,  takes  a  317;   Rice  v.  Dewey,  54  Barb.  455, 47S; 

chattel  mortgage  npon  the  poles  immedi-  Snllivan  o.  Toole,  26  Hnn,  203;  Fhcenix 

ately  after  their  remoTal  from  the  farm.  Mills  v.  Miller,  4  N.  Y.  St.  Rep.  787 ;  Me- 

to  secure  an  antecedent  debt.    Salliyan  v.  Fadden  v.  Allen,  134  N.  Y.  489, 32  N.  E. 

Toole,  26  Hon,  203.  Rep.  21,  affirming  3  N.  Y.  Supp.  356 ;  Bob- 
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permanent  in  their  nature ;  ^  or  if  they  are  so  fastened  or  attached 
to  the  realty  that  the  removal  of  them  would  be  an  injury  to  it.^ 
A  mortgagor  left  in  possession,  who  improves  the  premises  by  the 
erection  of  new  works,  or  by  the  introduction  of  new  machinery 
intended  to  be  permanent,  is  not  at  liberty  to  impair  the  increased 
security  by  removing  them.^  The  same  rule  applies  to  articles  an- 
nexed to  the  premises  by  a  subsequent  grantee  or  vendee  in  pos- 
session under  an  executory  contract  to  purchase.^  The  question 
whether  fixtures  annexed  to  the  realty  after  a  mortgage  of  it  has 
already  been  executed  become  a  part  of  it,  and  thus  become  also 
subject  to  the  mortgage,  is  a  different  one  in  some  respects  from 
that  which  arises  when  the  same  fixtures  are  already  attached  to 
the  realty  when  the  mortgage  is  made.  As  to  those  articles  which 
in  their  nature  are  such  as  to  render  it  doubtful  whether  they 
should  be  properly  classed  as  fixtures  or  not,  the  tendency  of  the 
decisions  seems  to  be  to  require  stronger  evidence  of  intention  that 
things  annexed  to  the  realty  after  the  making  of  the  mortgage  are 
actually  fixtures,  and  therefore  form  with  the  land  one  security, 
than  is  required  when  they  are  affixed  before  the  making  of  the 
mortgage.^  The  reason  of  this  apparently  is,  that,  when  the  per- 
sonal articles  are  already  attached  to  the  realty  when  the  mortgage 
is  taken,  it  is  more  likely  that  they  entered  into  the  consideration 
of  the  parties,  in  estimating  the  value  of  the  security,  than  it  is 
when  they  are  not  attached  to  the  realty  and  may  never  be.^  It  is 
true  that  there  may  be,  in  the  taking  of  a  mortgage  before  the 
fixtures  are  annexed,  an  expectation  of  an  increased  value  to  arise 
from  their  being  subsequently  attached  to  the  realty,  as  when  a 
building  has  been  erected  for  a  certain  purpose,  and  it  is  contem- 
plated that  the  machinery  or  other  articles  adapted  to  be  used  in  it 

erts  V.  Danphin  Deposit  Bank,  19  Pa.  St.  71 ;  ^  Coleman  v.  Stearns  Mannf.  Co.  88  Mich. 

Bond  V,  Coke,  71  N.  C.  97 ;  Wood  v,  Whelen,  30. 

93  HL  153;  Foote  v.  Gooch,  96  N.  C  265, 1  ^  Clore  r.  Lambert,  78  Kj.  224. 

S.  E.  Rep.  525,  60  Am.  Rep.  411 ;  Bank  *  Foote  v.  Gooch,  96  N.  C.  265,  1  S.  E. 

of  Lonisville  v,  Banmicster,  87  Ky.    6,7  Rep.  525,  60  Am.  Rep.  411. 

S.  W.  Rep.  170;  Wight  v.  Gray,  73  Me.  ^  Eastman  o.  Foster,  8  Mete.  19;  Lynde 

297;  Datro  v.  Kennedy,  9  Mont.  101,  22  v,  Rowe,  12  Allen,  100;   Glidden  v.  Ben- 

Pac.  Rep.  763;   Snedeker  v.  Warring,  12  nett,  43  N.  H.  306;   Cooper  v.  Adams,  6 

N.  y.   170;  Cooper  v.  Harvey,  16  N.  Y.  Cush.  87;   Ogden  r.   Stock,  84  111.  522; 

Sopp.  660.  Poor  v,  Oakman,  104  Mass.  309,  318;  Mc- 

In  a  few  cases  considerable  stress  has  Fadden  v.  Allen,  134  N.  Y.  489,  82  N.  £. 

been  placed  npon  the  fact  that  the  personal  Rep.  21,  affirming  3  N.  Y.  Sopp.  356. 

chattels  had  already  been   mortgaged  as  ^  Tillman    o.  De   Lacy,  80   AU.    103; 

penonal  before  they  were  attached  to  the  Gardner  v.Finley,  19  Barb.  31 7  ;  Buzzell  v. 

realty.    Eaves  v.  Estes,  10  Kans.  314,  15  Cummings,  61  Vt.  213,  18  Atl.  Rep.  93. 

Am.  Rep.  345;  Tibbetts  v.  Moore,  23  Cal.  *  Clore  v.  Lambert,  78  Ky.  224,  appro?- 

206  ;  Davenport  v.  Shants,  43  Vt.  546.  ing  text. 
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will  be  placed  in  it ;  but  it  is  evident  that  less  reliance  wonid  be 
placed  upon  this  expectation  than  upon  the  actual  fact  of  the  erist- 
ence  of  the  things  upon  the  mortgaged  estate.  It  does  not  follow, 
however,  from  the  fact  that  the  fixtures  constituted  no  part  of  the 
mortgage  security  when  it  was  taken,  that  they  may  therefore  be 
removed  without  any  wrong  to  the  mortgagee.  He  is  entitled  to 
the  benefit  of  any  improvement  of  the  property  from  whatever 
cause  it  may  arise,  just  as  he  may  suffer  from  a  depreciation  of  it 
arising  from  accident  or  neglect,  or  from  fluctuations  in  value  due 
to  general  causes.^ 

The  track  of  a  railroad  laid  upon  mortgaged  lands  under  an  ar- 
rangement with  the  mortgagor,  without  condemnation  under  the 
right  of  eminent  domain,  is  subject  to  the  mortgage  lien,  and  may 
be  sold  with  the  land  under  foreclosure  proceedings.^  Bails  neces- 
sarily become  an  actual  part  of  the  permanent  structure  of  a  rail- 
road, and  are  inseparable  from  it  without  destruction  to  the  road. 
In  that  respect  they  are  like  the  stones  and  brick  of  a  house.  The 
same  rule  applies  to  other  permanent  structures  of  a  railroad,  such 
as  bridges.^ 

A  mortgage  by  a  gas  company  of  its  real  estate  with  all  the  ap- 
purtenances thereto,  its  gas-mains,  sewer-pipes,  and  meters,  covers 
an  enlargement  of  its  works,  and  an  extension  of  its  mains  and 
pipes.^  A  mortgage  by  such  company  of  its  office  furniture  and 
fixtures  covers  additions  made  thereto  from  time  to  time  as  the 
necessities  of  the  works  required.^ 

Thus,  also,  detachable  and  removable  machinery  is  susceptible  of 
ownership  distinct  from  the  land  and  buildings,  and  may  be  the 
subject  of  particular  and  separate  liens.^  Such  machinery,  when 
affixed  to  the  realty,  does  not  become  subject  to  an  existing  mort- 
gage of  the  realty  unless  it  is  affixed  by  the  owner  of  the  chattel 
or  with  his  assent.  Thus,  if  machinery  belonging  to  a  third  per- 
son be  put  into  a  mill  upon  a  written  agreement  that  it  is  to  remain 
subject  to  the  order  of  such  third  person  until  it  be  paid  for  in  full, 
the  act  of  the  mill-owner  in  affixing  the  machinery  to  the  mill  is 
not  sufficient  to  subject  it  to  the  operation  of  an  existing  mortgage. 

1  See  Roberts  v.  Daaphin  Deposit  BaDk,  «  Wood  v.  Whelen,  93  HI.  153. 
19  Fa.  St.  71.  fi  Wood  v.  Wbelen,  93  IlL  158. 

2  Price  V.  Weehawken  Ferry  Co.  31  N.  «  Holly  Manuf.  Co.  v.  Mew  Chester  Wa- 
J.  Eq.  31 ;  Hunt  v.  Bay  State  Iron  Co.  97  ter  Co.  48  Fed.  Rep.  879,  889;  Harian  v. 
Mass.  279 ;  Meriam  v.  Brown,  128  Mass.  Harlan,  20  Pa.  St.  803 ;  Benedict  tr.  Matih, 
391.  127  Pa.  St.  309,  18  AtL  Rep.  86;   Vail 

•  Porter  v.  Steel  Co.  122  U.  S.  267, 7  Sup.  v.  Wearer,  132  Pa.  St  863,  19  All.  Rep^ 
Ct.  Rep.  1206.  138. 

864 


RULES  FOB  DETERMINING.      [§§  436  a,  487. 

The  owner  of  the  machinery  is  not  put  upon  inquiry  as  to  the  state 
of  the  title  to  the  mill  so  as  to  be  charged  with  constructive  notice 
of  the  mortgage,  and  he  does  not  assent  to  the  affixing  of  the  ma- 
chinery to  the  realty  absolutely,  but  only  in  a  qualified  way.^ 

Bat,  on  the  other  band,  it  is  held  that  an  agreement  between 
the  seller  and  buyer  of  a  boiler  placed  in  a  machine-shop,  and  so 
annexed  to  the  realty  as  to  become  a  part  of  it,  that  the  boiler 
should  remain  the  personal  property  of  the  seller  until  paid  for, 
does  not  bind  a  subsequent  mortgagee  without  notice.^ 

A  mortgagee  in  possession,  who  has  erected  buildings  and  other 
fixtures,  may  lawfully  take  them  down  and  remove  them,  if  they 
are  not  so  connected  with  the  soil  that  they  cannot  be  removed 
without  prejudice  to  it.  So  long  as  he  is  in  possession  he  may 
exercise  the  right  of  removal,  and  need  not  resort  to  a  proceed- 
ing in  equity  for  the  purpose  of  declaring  and  enforcing  such 
right.^ 

436  a.  By  a^rreement  chattels  may  retain  their  character  as 
personalty  ctfter  their  annexation  to  the  land,  though  in  the  ab- 
sence of  such  agreement  they  would  become  fixtures  to  the  land 
and  subject  to  an  existing  mortgage.^  Such  an  agreement  binds 
the  holder  of  an  existing  mortgage  of  the  I'ealty  if  he  is  a  party 
to  it.  If  he  is  not  a  party  to  it,  ordinary  chattels  annexed  to  the 
realty  for  the  permanent  repair  or  improvement  of  it  become  a  part 
of  the  realty  and  subject  to  the  existing  mortgage.  But  the  chat- 
tels may  be  of  such  a  character,  and  their  annexation  to  the  realty 
snch,  that  they  will  lose  their  character  as  personalty  if  they  are* 
annexed  with  the  intention  of  the  owner  of  the  equity  and  of  the 
person  interested  in  the  chattels  that  they  should  retain  their  origi- 
nal character.  Thus,  telegraph  or  telephone  wires  strung  upon 
poles  may  by  such  agreement  remain  peraonalty.^ 

437.  An  equitable  mortgagee  has  the  same  right  to  hold  fix 

1  Cocliraii  V.  Flint,  97  N.  H.  514 ;  Baz-  realty  when  it  was  erected.    To  like  effect 

leU  V,  Cnmmings,  61  Vt.  213, 18  Atl.  Rep.  see  HoUj  Manuf.  Go.  v.  New  Chester  Wa 

98 ;  Davenport  v.  Shants,  43  Vt.  546 ;  Page  ter  Co.  48  Fed.  Bep.  879. 

V.  Edwards,  64  Vt.  124,  23  Atl.  Rep.  917.  ^  Sonthbridge  Sav.  Bank  o.  Exeter  Ma- 

In  Vail  V,  Weaver,  132  Pa  St.  363, 19  Atl.  chine  Works,  127  Mass.  542;  Southbridge 

Bep.  188,  it  was  held  that  the  engine,  mar  Sav.  Bank  v.  Stevens  Tool  Co.  130  Mass. 
ehineiy,  and  appliances  of  an  electric  light '  547. 

plant  erected  upon  and  firmly  attached  to  '  Cooke  v.  Cooper,  18  Oreg.  142,22  Pac. 

real  estate  do  not  pass  to  a  purchaser  of  Bep.  945. 

tlie  real  estate  at  a  sale  npon  a  mortgage  ^  Ford  v.  Cobb,  20  N.  T.  344 ;  Sisson  v. 
of  the  realty,  made  and  recorded  before  Hibbard,  75  N.  Y.  542 ;  Tyson  v.  Poet,  108 
the  plant  was  placed^  by  the  mortgagor  on  N.  T.  217, 15  N.  E.  Bep.  816. 
the  mortgaged  premises,  unless  it  was  the  '  Union  Safe  Depoeit  &  T.  Co.  v.  Tele- 
intention  to  "make  the  plant  a  part  of  the  graph  Co.  86  Fed.  Bep.  288. 
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tures  as  part  of  his  security  that  a  legal  mortgagee  has.^  A  woollen 
manufacturer  mortgaged,  by  deposit  of  the  title-deeds,  a  piece  of 
land,  with  a  building  upon  it,  and  then  built  a  mill  upon  the  land  and 
iitted  it  with  a  steam-engine  and  machinery  necessary  for  his  trade. 
Subsequently  he  assigned  to  another  all  the  machinery  and  fixtures 
in  the  mill,  and  after  this  executed  to  the  equitable  mortgagee  a 
legal  mortgage  of  the  estate.  The  Court  of  Queen's  Bench  held 
itfaat  all  the  machines  which  were  fixed  in  a  quasi  permanent  man- 
ner to  the  floor,  roof,  or  side-walls  passed  to  the  equitable  mortr 
rgagee,  but  that  those  which  were  merely  removable  articles  passed 
to  the  assignee  under  the  bill  of  sale.^ 

438.  If  the  mortgagree  assent  to  eui  arrangement  between  the 
>mortsa8ror  suid  a  mechanic,  whereby  the  latter  builds  and  sets  up 
a  machine  upon  the  mortgaged  premises,  under  a  contract  that  the 
machine  shall  remain  his  property  until  paid  for,  or  if  the  mort- 
gagee, being  in  possession,  treats  it  as  personal  property  and  con- 
sents to  its  removal,  a  subsequent  assignee  of  the  mortgage  cannot 
insist  that  under  it  he  became  the  owner  of  the  machine,  as  prop- 
erty annexed  to  the  realty  by  the  mortgagor.  Such  an  agreement 
supersedes  the  general  law  as  to  fixtures  between  the  mortgagor 
and  mortgagee.^  And  such  is  the  case,  also,  where  a  person  sets 
up  a  steam^ngine  and  boiler  upon  land  owned  by  another,  under 
an  agreement  that  he  may  remove  them  at  any  time,  and  after- 
wards takes  a  mortgage  of  the  land  from  the  owner  of  it.  The 
engine  and  boiler  never  become  the  property  of  the  mortgagor,  or 
fixtures  to  the  land,  and  therefore  are  not  included  in  the  mort- 
.gage.* 

A  mortgagee  waives  his  claim  that  certain  machinery  and  tools 
in  a  mill  are  covered  by  his  mortgage  by  requesting  the  mortgagor, 
after  he  had  removed  such  machinery  and  tools,  to  repay  to  him 
the  amount  he  had  paid  upon  them  as  taxes,  and  by  accepting  and 
retaining  the  money  so  demanded,  with  full  knowledge  of  the  facts 
and  situation  of  the  property.^ 

439.  If  flxtxires  be  added  to  the  property  by  a  tenant  at  will 
of  the  mortgagor  after  the  mortgage,  the  right  to  remove  them  is 
determined  by  the  rule  which  prevails  as  between  mortgagor  and 
mortgagee,  and  not  that  which  prevails  as  between  landlord  and 

1  Williams  v.  Evans,  23  Beay.  2S9;  Ex  '  Bartholomew  v,  Hamilton,  105  Mta. 

parte  Astbary,  L.  R.  4  Ch.  App.  630.  239 ;  Frederick  v.  Deyol,  15  Ind.  357.    And 

^  Longbottom  v.  Beriy,  L.  R.  5  Q.  B.  see  Wight  v.  Gray,  73  Me.  297. 

123,  39  L.  J.  (N.  S.)  Q.  B.  87.    See,  also,  «  Taft  v.  Stetson,  117  Mass.  471. 

Tebb  V,  Hodge,  39  L.  J.  (N.  S.)  C.  P.  56.  <  Foster  v,  Prentiss,  75  Me.'279. 

856 


BULES  FOB  DETEBMININO.  [§  439. 

tenant;  and  they  cannot  be  removed  without  the  consent  of  the 
mortgagee.^  It  does  not  avail  the  tenant  that  he  annexed  the  fix- 
tures under  a  special  contract  with  the  mortgagor,^  or  that  the  holder 
of  the  mortgage,  who  seeks  to  enforce  his  claim  to  the  fixtures, 
took  the  assignment  of  the  mortgage  with  notice  of  the  tenant's 
claim.^  Where,  during  the  pendency  of  a  suit  to  foreclose  a  mort- 
gage, a  stranger,  by  permission  of  the  mortgagor,  erected  a  bam  on 
the  mortgaged  premises,  it  was  held  that  as  against  the  mortgagee 
he  had  no  right  to  remove  it.^ 

A  lessee  who  has  erected  a  building  upon  mortgaged  land,  under 
ao  arrangement  with  the  mortgagor  by  leasing  the  building  of  the 
mortgagee  after  the  latter  has  purchased  the  mortgaged  premises 
upon  foreclosure  sale,  is  estopped  from  setting  up  title  thereto  in 
himself.^ 

When  permanent  structures  are  erected  by  a  lessee  upon  the 
mortgaged  estate,  the  mortgagee's  consent  is  necessary  for  their 
removal ;  but  if  they  are  erected  for  a  temporary  purpose,  and  with 
the  intention  of  removing  them,  the  lessee  may  remove  them  at  any 
time  during  his  term.^ 

A  tenant's  fixtures  are  not  brought  within  a  subsequent  mort- 
gage of  the  premises  by  his  neglect  to  remove  them  on  a  renewal 
of  his  lease  by  a  new  landlord^  Where  one  who  has  leased  land 
to  a  firm  buys  out  the  right  of  one  of  the  partners  and  afterwards 
gives  a  mortgage  on  the  premises,  the  possession  of  the  new  firm  is 
notice  to  the  mortgagee  that  erections  put  up  by  the  former  firm  are 

^  Ljnde  v.-Rowe,  12  Allen,  100;  Clary  v.  leaying  the  machinery  in  it,  and  another 

Owen,  15  Giay,  522 ;  Hunt  v.  Bay  State  tenant  took  possession  of  it    It  was  held 

Iron  Co.  97  Mass.  279;  Tarbell  v.  Page,  that,  as  between  the  makers  of  the  ma- 

155  Mass.  256,  29  N.  E.  Rep.  585 ;  Day  v,  chineiy  and  the  mortgagee,  the  machinery 

Perkins,  2  Sandf.  Ch.  359.  was  part  of  the  realty.    See  Bass  Foundry 

^  Clwy  V.  Owen,  15  Gray,  552.  v.  Gallentine,  99  Ind.  525. 

The  mortgage  will  even  attach  to  ma-  There  is  a  tendency  in  some  cases  to  hold 

chinery  pnt  into  a  mill  by  the  maker  for  that  where  the  fixtures  are  erected  by  a 

trial,  and  to  be  purchased  upon  its  proving  tenant  of  the  mortgagor,  under  an  agree- 

satisfactory.    Hamilton  v,  Hnntley,  68  Ind.  ment  that  they  shall  remain  the  property  of 

521,  41  Am.  Rep.  593.    In  this  case  the  the  tenant,  the  mortgagee  cannot  interpose, 

person  who  ordered  the  machinery  was  not  before  taking  possession  of  the  premises,  to 

the  owner,  but  a  tenant  of  the  mill.    The  prevent  the  carrying  out  of  snch  agreement, 

machinery  was  attached  to  the  mill  only  in  Tiff^  v,  Horton,  53  N.  T.  377,  380, 13  Am. 

a  temporary  manner,  so  that  it  conid  be  re-  Rep.  537. 

moved  without  injury  to  the  mill.  It  was  to  *  Clary  v.  Owen,  15  Gray,  552. 

become  the  property  of  the  tenant  of  the  *  Preston  v.  Briggs,  16  Vt.  124. 

mill  upon  his  giving  his  notes  for  the  price  <  Betts  v.  Wurth,  32  N.  J.  Eq.  82. 

of  the  machinery  after  sixty  days'  trial  of  >  Kelly  v.  Austin,  46  111.  156,  92  Am. 

it.    The  tenant  refused  to  accept  the  ma-  Dec.  243  ;  Eariy  v.  Burtis,  40  N.  J.  Eq.  501. 

chinery  and  give  his  notes  as  agreed,  and  ^  Kerr  v.  Kingsbury,  39  Mich.  150,  33 

be  subsequently  quit  possession  of  the  mill,  Am.  Rep.  362. 
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not  covered  by  the  mortgage,  becaase  the  other  partner's  rights  can- 
not be  taken  away.^ 

If  a  lessee  subsequently  purchases  the  reversion  of  the  premises, 
machinery  and  other  fixtures  set  up  by  him  become  subject  to  an 
existing  mortgage  of  the  realty.^ 

If  a  lessee  mortgages  his  leasehold  estate,  the  same  rules  in  re- 
lation to  fixtures  upon  the  estate  apply  as  between  him  and  his 
mortgagee  that  would  apply  if  he  owned  the  estate  in  fee.^ 

Trade  fixtures  set  up  by  a  partnership  upon  land  owned  by  the 
individual  partners,  which  the  partnership  has  no  interest  in  be- 
yond the  use,  do  not  become  part  of  the  realty,  and  may  be  removed 
by  the  partnership  when  its  occupation  of  the  premises  ceases.^ 

440.  If  a  lessee  mortfirages  tenant's  fixtures,  and  afterwards 
surrenders  his  lease,  the  mortgagee  has  a  right  to  enter  and  sever 
them.  The  surrender  of  the  term  does  not  operate  to  extinguish 
the  right  or  interest  already  granted,  but  is  subject  to  that  interest, 
for  the  support  of  which  the  original  term  still  continues.  The 
mortgagee's  right  to  sever  the  fixtures  from  the  freehold  is  an  inter- 
est of  a  peculiar  nature,  in  many  respects  rather  partaking  of  the 
character  of  a  chattel  than  of  an  interest  in  real  estate.  '^  But  we 
think,"  said  Mr.  Justice  Williams,  in  a  case  before  the  English 
Court  of  Common  Pleas,^  ^^  that  it  is  so  far  connected  with  the  land 
that  it  may  be  considered  a  right  or  interest  in  it,  which,  if  the 
tenant  grants  away,  he  shall  not  be  allowed  to  defeat  hSs  grant  by 
a  subsequent  voluntary  act  of  surrender." 

441.  It  is  a  settled  rule  of  law  that  fixtures  annexed  to  the 
freehold  by  a  tenant  for  the  purposes  of  trade  or  manufacture 
may  be  removed  by  him  at  the  expiration  of  his  term,  whenever 
the  removal  of  them  is  not  contrary  to  any  prevailing  practice, 
and  the  articles  can  be  removed  without  causing  material  injury  to 
the  freehold.^  The  purpose  of  this  rule  is  to  encourage  the  putting 
up  of  works  beneficial  to  the  public  by  persons  whose  tenure  of  the 
property  is  so  short  or  so  uncertain  that  they  would  not  make  the  im- 
provements or  put  in  the  machinery  necessary  for  the  profitable  par- 

1  Kerr  v.  Kingsbary,  39  Mich.  160,  38  ^  London  &  V^estminster  Loftn  and  Dii- 

Am.  Rep.  362.  ooant  Co.  v.  Drake,  6  C.  B.  N.  S.  798. 

>  Jones  9.  Detroit  Chair  Co.  38  Mich.  92,  "  Tjler  on  Fixtares,  p.  267 ;  Trappei  r. 

31  Am.  Rep.  314.  Barter,  3  Tyrw.  603 ;  Coombe  v.  BaaamoDt, 

<  Ex  parU  Bentley,  2  M.,  D.  &  De  G.  591 ;  5  B.  &  Ad.  72 ;  Holbrook  v,  Chamberlin,  116 

iE^xpoittf  Wilson,  4  Dea.  &  Chittenden,  143,  Mass.  155,  17  Am.  Bep.  146;   Guthrie  p. 

2  Mont  &  Ayr.  61;   Shnart  v,  Taylor,  7  Jones,  108  Mass.  191;  McConnell  v.  Btood, 

How.  Pr.  251.  123  Mass.  47,  25  Am.  Rep.  12. 

*  Robertson  v.  Corsett,  39  Mich.  777. 

858 


RULES  FOB  DETEBMININO.  [§  441. 

suit  of  their  basiness,  unless  they  had  the  right  of  removing  these 
things  at  the  termination  of  their  tenancy.  The  reason  of  this  rule 
does  not  apply  when  the  fixtures  are  annexed  by  one  who  has,  in- 
stead of  the  limited  interest  of  a  tenant,  an  unlimited  ownership  in 
fee ;  or  an  ownership  which  is  qualified  only  by  the  condition  of  a 
mortgage  upon  the  land  which  it  is  presumed  he  intends  to  fulfil, 
and  which  at  any  rate  he  would  be  estopped  to  say  he  did  not  in- 
tend to  meet,  and  thus  to  keep  the  ownership  of  the  land.  Even 
after  a  forfeiture  of  the  condition,  he  is  allowed  a  considerable  time 
within  which  to  redeem,  or  else  obtain  the  fall  value  of  the  land 
and  of  all  the  personal  articles  he  has  affixed  to  it  by  a  sale  of  the 
whole  interest  upon  foreclosure.  In  a  recent  case  before  the  Court 
of  Exchequer,^  the  question  of  the  application  of  this  rule  to  the 
removal  of  a  steam-engine  and  boiler,  used  in  a  saw-mill  upon  the 
mortgaged  premises  before  the  execution  of  the  mortgage,  was  fully 
discussed.  It  was  found  by  the  jury  that  these  things  were  put  up 
by  the  mortgagor,  not  to  improve  the  inheritance,  but  for  the  better 
use  of  the  property,  and  that  they  could  be  removed  without  any 
appreciable  damage  to  the  freehold ;  but  the  court  held  that  these 
findings  were  immaterial,  because  the  right  of  the  mortgagee  at- 
tached by  reason  of  the  annexation  to  the  land,  and  therefore  that 
the  intention  of  the  mortgagor  in  respect  of  them  could  not  prevail 
against  the  legal  e£Eect  of  the  deed* 

This  case*  was  carried  by  appeal  to  the  Exchequer  Chamber,^ 
where  the  judgment  of  the  court  below  and  the  law  there  de- 
clared were  affirmed.  Mr.  Justice  Willes,  speaking  of  the  reason 
why  the  engine  and  boiler,  though  they  might  have  been  removed 
by  a  tenant  at  the  expiration  of  his  term,  yet  could  not  be  removed 

^  Climie  v.  Wood,  L.  R.  3  Exch.  257.  an  additional  security  for  the  debt,  whether  it 

Kellj,  C.  B.,  delivering  the  jadgment  of  be  a  trade  fix  tare  or  a  fixture  of  any  other 

the  court,  said :  **  It  is  a  case  between  mort-  kind.     It  has  already  been  observed  that 

gigor  and  mortgagee,  and  no  authority  has  no  authority  has  been  cited  to  show  that 

been  cited  to  show  that  a  mortgagor  is  en-  trade  fixtures  may  be  removed  by  the  mort- 

titled  to  remove  such  trade  fixtures.  There  gagor,  but  there  are  several  to  the  contrary ; 

have  been  several  cases  where  the  courts  and  unless  we  are  prepared  to  overrule 

have  decided  that,  upon  the  true  construe-  them,  oar  judgment  must  be  adverse  to  the 

tion  of  the  mortgage  deeds,  trade  fixtures  plaintiff." 

were  removable  by  the  mortgagor,  bat  not  To  like  effect  see  CuUwick  v.  Swindell, 

one  to  show  that  such  right  exists  without  L.  R.  3  £q.  Cas.  249,  per  Lord  Bomilly ; 

a  special  provision.    A  mortgage  is  a  secu.  Ex  parte  Cotton,  2  Mont.,  D.  &  De  G.  725  ; 

rity  or  pledge  for  a  debt,  and  it  is  not  unrea-  Hawtry  v,  Butlin,  L.  R.  8  Q.  B.  290, 21  W. 

sonable,  if  a  fixture  be  annexed  to  kind  at  R.  633 ;  Day  p.  Perkins,  2  Sandf.  Ch.  359 ; 

the  time  of  the  mortgage,  or  if  the  roort-  Maples  v.  Millon,  31  Conn.  598. 

gagor  in  possession  afterward  annexes  a  >  Climie  v.  Wood,  L.  R.  4  Exch.  328. 
fixture  to  it,  that  the  fixtures  shall  be  deemed 
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by  a  mortgagor,  said :  *^  And  we  are  of  opinion  that  the  decisions 
which  establish  a  tenant's  right  to  remove  trade  fixtures  do  not 
apply  as  between  mortgagor  and  mortgagee  any  more  than  be- 
tween heir  at  law  and  executor.  The  irrelevancy  of  these  decisions 
to  cases  where  the  conflicting  parties  are  mortgagor  and  mortgagee 
was  pointed  out  in  Walmiley  v.  Mxlne^  and  we  concur  with  the 
observations  made  in  that  case  by  the  Court  of  Common  Pleas." 
As  illustrating  this  distinction  and  the  reason  of  it,  the  learned 
judge  quotes  the  language  of  Lord  Cottenham,  in  a  case  before  the 
House  of  Lords,  where  it  was  sought  to  extend  the  rule  in  regard 
to  trade  fixtures  to  a  case  arising  between  an  heir  at  law  and 
executor.^ 

If  the  premises  are  mortgaged  by  the  lessor  during  the  existence 
of  a  tenancy,  the  mortgagee,  or  any  one  deriving  title  to  the  prem- 
ises under  the  mortgage,  occupies  the  position  of  the  lessor  towards 
the  lessee ;  and  the  latter  may  remove  in  that  case  fixtures  erected 
by  him  whenever  he  could  do  so  as  against  his  lessor.^ 

442.  In  Vermont  the  rule  as  to  fixtures  seems  to  be  exception- 
ally strict  in  requiring  that  they  shall  in  all  cases  be  substantially 
attached  to  the  freehold,  and  in  holding  that  it  is  not  sufficient  to 
make  personal  chattels  a  part  of  the  freehold  that  they  are  at- 
tached to  the  building  in  which  they  are  used  in  a  manner  adapted 
to  keep  them  steady,  or  that  they  are  essential  to  the  occupation  of 
the  building  for  the  business  carried  on  in  it.  "  The  rule  requiring 
actual  annexation,"  says  Mr.  Justice  Bennett,^  '^  is  not  affected  by 

^  7  C.  B.  N.  S.  115.                          ^  control  of  the  person  who  erected  this  nil- 

2  Fisher  r.  Dixon,  12  CI. &F.  312.  "The  chinery."     To    like    effect    Chief  Juttice 

principle  upon  which  a  departure  has  been  Shaw,  in  a  case  before  the  Supreme  Court 

made  from  the  old  rule  of  law  in  favor  of  of  Massachusetts,  Winslow  v.  Mercluuiu' 

trade  appears  to  me  to  have  no  application  Insurance  Co.  4  Met.  306,  38  Am.  Dfc  368, 

to  the  present  case.    The  individual  who  said :  "  The  mortgagor,  to  most  purposes, 

erected  the  machinery  was  the  owner  of  the  is  regarded  as   the  owner  of  the  estate; 

land,  and  of  the  personal  property  which  indeed,  he  is  so  regarded  to  all  purposes, 

he  erected  and  employed  in  carrying  on  the  except  so  far  as  it  is  necessary  to  reooguoe 

works :  he  might  have  done  what  he  liked  the  mortgagee  as  legal  owner  for  the  pnr- 

with  it ;   he  might  have  disposed  of  the  poses  of  his  security.    The  improvements, 

land ;  he  might  have  disposed  of  the  ma-  therefore,  which  the  mortgagor,  remaining 

chinery;    he  might  have  separated  them  in   the  possession  and   enjoyment  of  the 

again.  It  was  therefore  not  at  all  necessary,  mortgaged  premises,  makes  upon  them,  in 

in  order  to  encourage  him  to  erect  those  contemplation  of  law  he  makes  for  himself, 

new  works  which  are  supposed  to  be  bene-  and  to  enhance  the  general  value  of  the 

ficial  to  the  public,  that  any  rule  of  that  estate,  and  not  for  its  temporary  enjoj- 

kind  should  be  established,  because  he  was  ment.*' 

master  of  his  own  land.    It  was  quite  un-  '  Globe  Marble  Mills  Co.  v.  Quinn,  76 

necessary,  therefore,  to  seek  to  establish  any  N.  T.  23, 32  Am.  Bep.  259. 

such  rule  in  favor  of  trade  as  applicable  *  Hill  v.  Wentworth,  28  Vt  429. 
here,  the  whole  being  entirely  under  the 
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those  cases  where  a  constractive  annexation  has  been  held  sufficient. 
These  cases  may  be  regarded  as  exceptions  to  the  general  rule,  or 
else  as  cases  where  the  things  were  mere  incidents  to  the  freehold, 
and  became  a  part  of  it,  and  passed  with  it,  upon  a  principle  dif* 
ferent  from  that  of  its  being  a  fixture."  It  was,  moreover,  said 
that  reference  must  be  had  not  only  to  the  annexation,  but  also  to 
the  object  and  purpose  of  it ;  and  that  to  change  the  nature  and 
legal  qualities  of  a  chattel  into  a  fixture  requires  not  only  a  posi- 
tive act  on  the  part  of  the  person  making  the  annexation,  but  also 
that  his  intention  to  make  this  change  should  particularly  appear ; 
and  that,  if  this  intention  be  left  in  doubt,  the  article  should  still 
be  regarded  as  personal  property.  It  was  accordingly  held  in  this 
case  that,  in  a  mortgage  of  a  mill  for  manufacturing  paper,  the  iron 
shafting  used  to  communicate  the  motive  power  to  the  machinery, 
and  fastened  to  the  building  by  means  of  bolts,  should  be  regarded 
as  a  constituent  part  of  the  mill,  and  therefore  as  included  in  a 
mortgage  of  that ;  but  that  a  large  iron  boiler  supported  by  brick- 
work, laid  on  a  stone  foundation  placed  on  the  ground  near  the 
centre  of  the  building,  and  also  the  machines  for  grinding  rags 
into  pulp,  the  paper-presses,  and  other  machinery,  were  no  part  of 
the  real  estate,  as  between  the  mortgagor  and  mortgagee. 

This  decision  was  followed  by  another  to  like  effect  in  the  same 
court,  holding  that,  while  the  steam-engine  and  boilers  used  in  a 
marble  mill  were  fixtures  as  between  mortgagor  and  mortgagee,  yet 
the  saw-frames,  though  fastened  to  the  building  by  bolts,  were  not 
such  fixtures.  The  manner  in  which  they  were  attached  to  the 
building  was  not  considered  to  be  such  as  to  operate  to  change  their 
character  as  chattels.^ 

443.  Statutory  provisions.  —  In  Vermont  it  is  provided  by 
statute  that  machinery  attached  to  or  used  in  any  shop,  mill,  print- 
ing-office, or  factory  may  be  mortgaged  by  deed,  executed,  ac- 
knowledged, and  recorded  as  deeds  of  real  estate.  Such  mortgages 
may  be  assigned,  discharged,  or  foreclosed  like  mortgages  of  real 
estate.^ 

In  Connecticut  it  is  provided  that  the  fixtures  of  a  manufacturing 
or  mechanical  establishment,  or  of  a  printing  or  publishing  house,  the 
furniture  of  a  dwelling-house,  and  the  hay  in  a  bam,  may  be  mort- 
gaged with  the  realty  when  the  mortgage  contains  a  particular 
description  of  the  machinery,  furniture,  or  other  property,  to  the 
same  effect  as  if  the  same  were  a  part  of  the  real  estate.    The  same 

1  Sweetzer  v.  Jones,  35  Vt.  317,  82  Am.        >  R.  8.  1880,  §  1980. 
Dec  639.    And  see  FuUam  t;.  Stearns,  30 
Vt  443 ;  Bartlett  v.  Wood,  32  Vt.  372.  861 
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may  be  mortgaged  separate  from  the  realty,  if  particularly  de- 
scribed, and  the  deed  be  executed,  acknowledged,  and  recorded  in 
all  respects  as  a  mortgage  of  land.^ 

II.  Machinery  in  Mills. 

444.  Intention.  —  A  distinction  is  properly  made  between  sach 
fixtures  in  a  mill  as  are  indispensable  to  its  use  as  a  mill,  and  the 
movable  machines  used  in  it,  which  may  be  dispensed  with  upon  a 
change  in  business  to  which  the  mill  may  be  readily  adapted.^  Of 
the  former  class  are  such  as  are  used  for  furnishing  the  motiye 
power;  and  if  the  mill  is  adapted  to  one  business  only,  the  ma- 
chinery necessary  for  that  business  may  be  included  in  the  same 
class.^  To  this  class  also  belongs  machinery  specially  adapted  to 
carry  out  the  purpose  for  which  the  mill  was  erected,  and  presuma- 
bly to  increase  its  value,  although  it  may  be  removed  without  in- 
jury to  the  building.^  Of  the  other  class  are  movable  machioes 
used  in  a  mill  adapted  to  various  kinds  of  business,  which  may  be 
wholly  set  aside,  and  still  the  value  and  usefulness  of  the  mill  prop- 
erty would  not  be  materially  impaired.     Such  machinery,  not  being 

1  G.  S.  1888,  §  3016.  troversy  was  all  procnred  for  use  in  man- 

3  Farrar  v.  Chaaffetete»  5  Denio,  527 ;  ahMituring  cotton  cloth.     MoBt  of  il  «m 

McConnell  v.  Blood,  123  Mass.  47,  25  Am.  heavy ;  and  there  is  much  to  indicate  that. 

Rep.  12;   Smith  Paper  Co.  v,  Servin,  130  while  there  were  changes  in  the  kinds  of 

Mass.  511 ;  Keeler  v.  Keeler,  31  N.  J.  Eq.  goods  manufactured,  the  machines  wen  not 

181 ;  Ferris  v.  Quimby,  41  Mich.  202 ;  Shel-  of  a  kind  intended  to  be  moved  from  pUee 

ton  V.  Ficklin,  32  Gratt.  727  ;  Morris's  App.  to  place,  but  to  be  put  in  poeition,  and  there 

88  Pa.  St.  368 ;  Price  i;.  Jenks,  14  Phik.  used  with  the  building  until  they  should  be 

228 ;  Tillman  r.  De  Lacy,  80  Ala.  103.  worn  out,  or  until,  for  some  unforeseen 

*  Delaware,  L.  &  W.  R.  R.  Co.  v.  Ox-  cause,  the  real  estate  should  be  changed, 

ford  Iron  Co.  36  N.  J.  £q.  452;  Teaff  v.  and  pnt  to  a  different  use.    Of  most  of 

Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634;  them,  it  is  said  in  the  agreed  stateroent 

Potts  v.  N.  J.  Arms  Co.  17  N.  J.  Eq.  395 ;  that  they  were  fastened  to  the  floor  for  the 

Bigler  v.  Nat.  Bank,  26  Hun,  520;   Case  purpose  of  steadying  them  when  in  use; 

Manufacturing  Co.  v.  Garver,  45  Ohio  St.  but  it  is  also  said  that  this  is  not  a  stat^ 

289,  13  N.  E.  Rep.  493 ;  Phoenix  Mills  v.  ment  of  the  only  purpose  for  which  tbej 

Miller,  17  N.  Y.  Supp.  158,  4  N.  Y.  St.  were  fastened.    They  seem  to  have  been  at- 

Rep.  787  ;  Helm  v,  Gilroy,  20  Oreg.  517,  26  tached  to  the  building,  and  connected  with 

Pac.  Rep.  851 ;  Cooper  v.  Harvey,  16  N.  Y.  the  motive  power,  with  a  view  to  perms- 

Supp.  660;  Phelan  v.  Boyd  (Tex.),  14  S.  nence."    Also,  Parsons  v.  Copeland,  38  Me. 

W.  Rep.  290.  537  ;  Holland  v.  Hodgson,  L.   R.  7  C  F- 

^  Southbridge  Sav.  Bank  v.  Mason,  147  328 ;  Longbottom  v.  Berry»  L.  R.  5  Q*  B. 

Mass.  500,  18  N.  E.  Rep.  406;  Pierce  v.  123;  McRea  v.  Bank,  66  N.  Y.  489 ;  Hilli*. 

George,  108  Mass.  78 ;  Hopewell  Mills  v.  Bank,  97  U.  S.  450 ;  Harlan  v.  Harlao,  15 

Taunton  Sav.  Bank,  150  Mass.  519,  23  N.  Pa.  St.  507 ;  Delaware,  &c.   R.  R.  Co.  r. 

£.  Rep.  327,  15  Am.  St.  Rep.  235.    In  the  Iron  Co.  36  N.  J.  Eq.  452 ;  Roddy  v.  Brick, 

latter  case  Knowlton,  J.,  said :  "We  are  of  42  N.  J.  Eq.  218,   6  Atl.  Rep.  806;  Ot- 

opinion  that  this  rule  is  applicable  to  the  tumwa  Woollen  Mill  Co.  v.  Hawley,  44 

case  at  bar.    The  building  mortgaged  was  Iowa,  57 ;  Cooper  v.  Harvey,  16  N.  Y.  Snpp< 

a  cotton-mill;  and  the  machinery  in  con-  660. 
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indispensable  to  the  enjoyment  of  the  realty,  is  generally  consid- 
ered not  to  be  a  part  of  it,  and  not  to  pass  by  a  mortgage  of  it.^ 

A  mortgage  was  made  of  certain  land,  and  the  mills  thereon.^ 
In  the  mills  were  yarious  articles  of  machinery  for  carding,  spin* 
ning,  and  preparing  cotton  yarn  and  cotton  twine.  These  were 
BubsequenUy  seized  upon  an  execation  against  the  mortgagor,  and 
were  daimed  as  well  by  the  mortgagee.  It  appeared  that  the 
machines  might  be  easily  removed  without  injury  to  them  or  to 
the  building,  and  might  be  used  for  the  same  purpose  in  any  other 
building.*  The  court  held  that  they  were  not  properly  fixtures, 
and  therefore  not  subject  to  the  mortgage.  Under  quite  similar 
circumstances  a  mortgage  of  a  woollen  factory  was  held  not  to  pass 
the  looms  used  in  it  for  the  manufacture  of  broadcloth,  and  merely 
fastened  to  the  floor  by  screws  to  keep  them  in  their  places.^  In 
these  cases  the  intention  was  held  to  govern  the  character  of  the 
articles  under  consideration.  It  is  to  be  observed,  however,  that 
other  courts  have  decided  cases  quite  similar,  if  not  altogether  like 
these  cited  from  the  New  York  reports,  directly  contrary  to  the 
decisions  in  these ;  ^  and  it  is  to  be  further  observed  that  the  policy 
of  the  decisions  in  New  York,  Vermont,  and  Ohio  seems  to  be  to 
favor  treating  machinery  and  like  articles  fixed  to  the  realty  as 
chattels.^  Other  courts,  for  good  reasons,  hold  such  machinery  to  be 
fixtures,  and  to  be  covered  by  a  mortgage  of  the  realty  without  par- 
ticular mention.     Thus,  in  a  case  recently  decided  in  lowa,^  the 

1  Rogers  v,  Brokaw,  25  N.  J.  £q.  496;  See,  also,  Cresson  v.  Stoot,  17  Johns.  116, 

Robertson  r.  Corsett,  39  Mich.  777 ;  Schei-  8  Am.  Dec.  373  ;  Potter  v.  Cromwell,  40 

fele  V.  Schmitz,  42  N.  J.  Eq.  700,  11  Atl.  N.  Y.  287,  100  Am.  Dec.  485. 

Rep.  257 ;  Peon.  Mot.  Ins.  Co.  v.  Sample,  38  *  The  highest  aothorides  agree  in  hold- 

N.  J.  £q.  575 ;  Wolford  v,  Baxter,  33  Minn,  ing  that  these  facts  alone  should  have  little 

12,  21  N.  W.  Rep.  744,  53  Am.  Kep.  1 ;  weight  in  deciding  the  question.    See  cases 

Maguire  v.  Park,  140  Mass.  21, 1  N.  E.  Rep.  cited  in  this  section,  and  Walmsley  v.  MDne, 

750;  Carpenter  v.  Walker,  140  Mass.  416,  5  7  C.  B.  N.  S.  115,  118. 

N.  £.  Rep.  160;  Southbridge  Sav.  Bank  v.  «  Mnrdock  v.  Qifibrd,  18  N.  T.  28.     In 

Exeter  Machine  Works,  127  Mass.  542,  25  the  Supreme  Conrt  it  was    held  that  the 

Am.  Rep.  47 ;  Hubbell  v.  Savings  Bank,  mortgage  carried  the  looms,  on  the  ground 

182  Mass.  447,  42  Am.  Rep.  446 ;  Wins-  that  thej  were  intended  to  be  a  permanent 

low  V,  Merchants'  Ins.  Co.  4  Met  306,  38  and  essential  part  of  the  woollen  factory. 

Am.  Dec.  368;  McConnell  v.  Blood,  128  Murdock   v.  Harrif:,    20   Barb.  407.    See 

Mass.  47,  25  Am.  Dec.  12 ;  Gale  v.  Ward,  McRea  v.  Central  Nat.  Bank  of  Troy,  66 

14  Mass.  352,  7  Am.  Dec  233.  In  the  latter  N.  T.  489,  for  a  review  of  the  cases  in  New 

case,  Mr.  Chief  Justice    Parker  said  the  York. 

articles  in  controversy  "  must  be  considered  ^  Ottumwa  Woollen  Mill  Co.  t;.  Hawley, 

as  personal  property,  because,  although  in  44  Iowa,  57,  24  Am.  Rep.  719. 

some  sense  atUched  to  the  freehold,  yet  «  See  {  442;  Teaff  p.  Hewitt,  I  Ohio  St. 

they  could  be  easily  disconnected,  and  were  511,  59  Am.  Dec.  634. 

capable  of  being  used  in  any  other  building  ?  Qttnmwa  Woollen  Mill  Co.  v.  Hawley, 

erected  for  similar  purposeai"  44  Iowa,  57,  24  Am.  Rep.  719. 

>  Vandeipoel  v.  Van  Allen,  10  Barb.  157.  868 
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mortgage,  after  describing  the  land,  upon  which  was  situated  a 
woollen  manufactory  filled  with  machinery  for  making  cloth  from 
wool,  granted  ^*  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  thereto  belonging  or  in  any  wise  appertaining/' 
Other  mortgages  were  subsequently  made  which,  in  terms  covered 
the  machinery,  and  upon  a  foreclosure  of  the  former  mortgage  a 
contention  arose  in  regard  to  the  machinery  of  the  mill.  The 
court,  after  critically  reviewing  the  cases,  say :  *^  It  being  conceded 
by  all  the  cases  that  the  engine,  boiler,  and  attachments,  being  the 
motive  power,  are  fixtures,  and  that  the  stones  or  burrs  of  a  grist- 
mill, with  the  attachments,  are  likewise  fixtures,  it  is  not  easy  to 
understand  why  any  dividing  line  should  be  made  at  the  point 
where  the  belting  attaches  to  the  other  machinery.  Is  there  any- 
thing in  the  whole  record  of  this  case  tending  to  show  that  the  ma- 
chinery in  question  was  intended  to  be  any  less  permanent  than  the 
engine,  shafting,  or  belt?  The  fair  presumption  is,  that  the  whole 
machinery,  including  that  now  in  question,  was  placed  in  the  build- 
ing with  the  intention  that  it  should  remain  there  as  part  of  the 
machinery  until  worn  out  or  displaced  by  other.  This  assumption 
is  as  strong  and  controlling  as  to  the  carding-machines,  spinning- 
jacks,  et  cetera^  as  it  is  as  to  the  engine,  shafting,  and  belts."  There- 
fore the  court  conclude  that  all  of  the  machinery  which  was  pro- 
pelled by  the  engine  was  part  of  the  real  estate,  and  passed  by  the 
foreclosure  sale.^ 

There  is  no  certain  criterion  by  which  to  determine  in  all  cases 
what  belongs  to  the  one  class  and  what  to  the  other.  Different 
courts  decide  differently  in  regard  to  the  same  articles ;  and  even 
the  decisions  of  the  same  court  do  not  always  seem  to  be  perfectly 
consistent.  The  varying  circumstances  of  the  cases  seem  some- 
times to  have  an  immediate  influence  upon  the  determination  of  the 
courts,  greater  than  the  statement  of  them  in  the  reports  would 
seem  to  warrant.  But  in  doubtful  cases,  where  the  mode  and  ex- 
tent of  the  annexation  of  the  chattels  to  the  realty  do  not  deter- 
mine their  character  as  fixtures,  the  intention  with  which  they  were 
put  upon  the  estate,  whether  for  permanent  use  or  for  a  temporary 
purpose,  comes  in  with  a  controlling  influence  to  settle  the  doubt^ 
This  intention  is  to  be  gathered,  not  merely  or  chiefly  from  the  man- 

^  To  like  effect  see  Parsons  v.  Copeland,  Mill  Ck>.  v.  Hawley,  44  Iowa,  57,  24  Am. 

38  Me.  537  ;  Harlan  v.  Harlan,  15  Pa.  St.  Rep.  719;  McRea  v.  Central  Nat.  Btnk  of 

507,  53  Am.  Dec.  612;  Teaff  v.  Hewitt,  I  Troy,  66  N.  T.  489;  Morris's  App.  68  Pa. 

Ohio  St.  511,  59  Am.  Dec.  634.  St.  368;  Smith  Paper  Ck>.  r.  Serrin,  180 

s  Kellj  V.  Aastin,  46  III.  156,  per  Walker,  Mass.  511. 
J.,  92  Am.  Dec  243 ;  Ottamwa  Woollen 
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ner  in  which  the  chattels  are  annexed  to  the  realty,  but  from  the 
character  of  the  improvement,  whether  it  is  essential  to  the  proper 
use  of  the  realty.^ 

446.  An  ezistinff  mortgraffe  of  the  realty  may  have  priority 
of  a  chattel  mortgage  of  machinery  subsequently  annexed,  al- 
though the  chattel  mortguge  be  made  at  the  time  the  articles  were 
attached.^  If  the  mortgagee  of  the  chattels  has  actual,  knowledge 
of  the  mortgage  of  the  realty,  or  constructive  knowledge  of  it  by 
record,  his  mortgage  of  chattels  annexed  or  about  to  be  annexed  to 
the  realty  is  subject  to  the  legal  consequences  of  the  annexing  of 
such  chattels  to  the  mortgaged  realty.  In  a  late  case  in  Massachu- 
setts the  right  to  certain  machinery  in  a  building  used  as  a  machine- 
shop  was  contested  between  a  mortgagee  of  the  real  estate  and  a 
mortgagee  of  the  machinery  described  as  personal  property.^  Be- 
fore either  of  the  mortgages  was  made,  the  mortgagor  owned  the 
machine-shop,  and  also  the  machinery,  and  used  both  for  manufac- 
turing purposes.  It  was  held  that  such  machines  and  their  appur- 
tenances as  were  specially  adapted  to  be  used  in  the  shop  and  were 
annexed  to  it  passed  by  the  mortgage  of  the  real  estate.  In  this 
class  were  included  punches,  polishing  frames,  vibrators,  a  polisher 
and  fan-blower,  the  pulleys,  shafting,  and  hangers.  These  were 
bolted  or  screwed  to  the  floors  or  timbers  of  the  building,  although 
it  appeared  that  they  could  be  removed  without  substantial  injury 
to  it.  The  wheels  belonging  to  the  polishing  machines  were  placed 
in  the  same  class,  although  they  could  be  detached  and  removed 
without  injury.  But  other  articles  not  appearing  to  be  essential 
parts  of  the  shop,  and  not  attached  to  it,  were  held  not  to  pass  by 
the  mortgage  of  the  real  property,  but  by  the  mortgage  of  the  per- 
sonalty.  Of  these  articles  not  considered  fixtures  in  any  sense  of 
the  word  were  the  lathes  fastened  to  a  bench  by  screws,  and  oper- 
ated by  a  foot  movement;  grindstones  resting  upon  frames  stand- 

1  Green  v.  Phillips,  26  Gratt.  752,  21  Am.  v.  Home,  65  N.  H.  242,  23  Ad.  Rep.  145. 

Bep.  323;  Shelton  v,  Ficklin,  82  Gratt.  727  ;  See,  contra,  Padgett  v.  Cleveland,  33  S.  C. 

Tillman  v.  De  Lacy,  80  Ala.  103 ;  Rogers  v.  339, 11  S.  B.  Rep.  1069.    See,  also,  Bazzell 

PrattTille  Biannf.  Co.  81  Ala.  483,  60  Am.  v.  Cummings,  61  Vt.  213,  18  Atl.  Rep.  93. 
Kep.  171 ;  Magnire  v.  Park,  140  Mass.  21,       *  Pierce  v.  George,  108  Mass.  78, 11  Am. 

1  N.  £.  Rep.  750 ;  Carpenter  v.  Walker,  Rep.  310.    And  see,  also,  Winslow  v.  Mer- 

140  Mass.  416,  5  N.  E.  Rep.  160;  Lavenson  chants'  Ins.  Co.  4  Met  306,  38  Am.  Dec. 

V.  Standard  Soap  Co.  80  Cal.  245,  22  Pac.  368 ;  McConnell  v.  Blood,  123  Mass.  47,  25 

Bep.  184.  Am.  Rep.  12 ;  Allen  v.  Woodard,  125  Mass. 

'  Jones,  Chattel  Mortgages,  §§  123-135;  400,  28  Am.  Rep.  250;  Parsons  v.  Cope- 
Roddy  V.  Brick,  42  N.  J.  Eq.  218.  See,  also,  land,  38  Me.  537 ;  Richardson  v,  Copeland, 
Bass  Foundry  r.  Gallentine,  99  Ind.  525 ;  6  Gray,  536,  66  Am.  Dec.  424  ;  Millikin  v. 
Voorhees  v,  McGinnis,  48  N.  Y.  278 ;  Cooper  Armstrong,  17  Ind.  456 ;  First  Nat.  Bank 
V.  Harrey,  16  N.  Y.  Snpp.  660;  Tibbetts  v.  Elmore,  52  Iowa,  541,  3  N.  W.  Rep.  547. 
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ing  apon  the  floor ;  a  rattler  and  frame,  tack  machines,  the  slitter, 
the  anvils,  the  vises,  the  lathes,  and  a  portable  forge. 

In  a  case  in  Ohio  a  similar  qaestion  arose  between  the  holder  of 
a  chattel  mortgage  of  the  fixtures  and  a  mortgagee  of  the  realty  in 
respect  to  the  boilers,  engines,  saws,  and  gearing  of  a  steam  .law- 
mill.^  The  chattel  mortgage  was  made  before  the  articles  were 
annexed  to.  the  property,  but  it  recited  that  they  were  designed  to 
be  used  in  the  mortgagor's  saw-mill,  and  power  was  given  the  mori^ 
gagees  to  take  possession  of  them  upon  default,  whether  they  should 
be  attached  to  the  freehold  and  in  law  become  a  part  of  the  realty 
or  not.  The  mortgage  of  the  real  estate  was  afterwards  taken 
without  notice  of  this  agreement.  The  record  of  the  chattel  mort- 
gage was  constructive  notice  only  of  an  incumbrance  upon  chattels; 
but  when  the  mortgage  of  the  real  estate  was  made,  these  things 
were  not  chattels,  but  real  estate,  and  the  record  of  the  mortgage 
as  a  chattel  mortgage  was  no  notice  to  the  mortgagee  of  the  realty. 
The  court  declared  that  it  devolved  upon  the  mortgagee  of  the 
chattels,  who  sought  to  change  the  legal  character  of  the  property 
after  it  was  annexed  to  the  realty  and  to  create  incumbrances  upon 
it,  either  to  pursue  the  mode  prescribed  by  law  for  incumbering  the 
kind  of  estate  to  which  it  appeared  to  the  world  to  belong,  and  for 
giving  notice  of  such  incumbrance ;  or,  otherwise,  take  the  risk  of 
its  loss  in  case  it  should  be  sold  and  conveyed  as  part  of  the  real 
estate  of  a  purchaser  without  notice.^    As  against  a  mortgagee  of 

^  BreDDan  v,  Whitaker,  15  Ohio  St  446.  he  gave  another  mortgage  upon  them  uid 
For  a  similar  case  with  lilce  decision,  see  other  machinery.  After  the  repain  and 
Frankland  v.  Moultoo,  5  Wis.  1 .  See,  also,  before  the  last  chattel  mortgage,  he  gave 
Fortman  v.  Goepper,  14  Ohio  St.  558.  In  a  real-estate  mortgage  on  the  premises,  sod 
Voorhees  v.  McGinnis,  48  N.  Y.  278,  the  the  plaintiff  acqaired  title  ander  the  fore- 
owner  of  a  saw  and  grist  mill  erected  a  sab-  closure  and  sale  on  the  two  real  estate  raort- 
stantial  building,  and  placed  therein  a  steam-  gages.  The  holders  of  the  chattel  mortgages 
engine,  boiler,  shafting,  and  gearing,  which  removed  the  machinery  covered  by  these 
were  constructed  with  especial  reference  to  mortgages.  It  was  held  that,  although  the 
the  place  in  which  they  were  to  be  used,  mortgagor  had  no  special  intent  upon  the 
but  without  any  intent  on  the  part  of  the  subject,  the  facts  disclosed  tha&  the  boiler, 
person  making  the  improvement  either  of  engine,  shafting,  and  gearing  were  peima- 
making  them  a  part  of  the  freehold,  or  of  nent  accessions  to  the  freehold, 
removing  them  in  the  future,  and  gave  a  ^  Per  White,  J.,  in  Brenoaa  v.  WMtaker, 
real-estate  mortgage  upon  the  property.  15  Ohio  St.  446.  He  diasenta  from  the 
Subsequently  the  boiler  and  machinery  ruling  in  Ford  v,  Cobb,  20  N.  Y.  344,  where 
were  removed  for  the  purpose  of  having  it  was  held  that  an  agreement  evidenced  fay 
them  replaced  by  a  new  boiler  and  new  a  chattel  mortgage  was  effectual  against  a 
machinery,  and,  while  the  new  boiler  and  subsequent  purchaser  of  the'  land  wiihont 
machinery  were  at  the  shop  for  repair,  the  notice ;  and  cites  to  the  eontraiy  Bichard- 
owner  of  the  mill  gave  a  chattel  mortgage  son  v,  Copeland,  6  Gray,  536,  and  other 
upon  them  ;  and  after  the  repairs  were  com-  cases, 
pleted,  and  the  mill  was  in  running  order, 
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the  realty,  to  sustain  a  claim  to  the  fixtures,  there  mast  be  either  an 
actual  severance  of  them  previously  made,  or  actual  notice  of  the 
agreement  by  the  mortgagor  that  they  should  be  severed. 

446.  A  Bteam-enfirine  and  boiler,  with  the  appurtenances  be- 
longing to  them,  permanently  affixed,  and  used  for  furnishing  the 
motive  power  of  a  mill,  together  with  the  shafts  and  pulleys  con- 
nected with  the  engine,  are  fixtures,  and  pass  to  a  mortgagee  of  the 
realty.^  The  machinery  of  the  motive  power,  whether  a  steam- 
engine  or  a  water-wheel,  and  all  the  shafting  and  other  means  of 
communicating  this  power,  are  as  a  general  rule  fixtures.^  A  steam- 
engine  and  boilers  fixed  in  a  mill  by  the  mortgagor  after  the  execu- 
tion of  the  mortgage  become  subject  to  it.^  It  is  not  material  that 
tbey  are  the  property  of  another,  as,  for  instance,  that  they  were 
leased  to  the  mortgagor,  if  he  annexes  them  to  the  freehold  with 
the  consent  of  the  owner.^  But  if  the  land  and  the  engine  are  held 
by  different  titles,  the  latter  does  not  necessarily  become  part  of 
the  realty  when  set  up  and  used  by  one  who  does  not  own  the  land.^ 
Even  if  they  were  subject  at  the  time  to  a  chattel  mortgage,  this 
would  not  hold  against  the  mortgage  of  the  realty  after  they  are 

1  In  re  M'Kibben,  4  Ir.  Ch.  (N.  8.),  520 ;  which  first  give  motion  to  the  shafting,  all 

Hubbard  v.  Bagshaw,  4  Sim.  826;  Har-  shafting,  whether   upright   or  horizontal, 

ris   V,  Hajnes,  84   Vt.  220 ;   Sweetzcr  v.  and  hangers  for  the  same,  except  such  as 

Jones,  35  Vt.  817,  82  Am.  Dec.  639 ;  0^  are  used  to  drive  a  special  machine,  all 

tumwa  Woollen  Mill  Co.  v,  Hawlej,  44  drums,  pullejs,  wheels,  gearing,  steam  pipes, 

Iowa,  57,  24  Am.  Rep.  719 ;   Doughty  v.  gas-pipes  and  gas-fixtures,  water-pipea  and 

Owen  (N.  J.  £q.),  19  AtL  Rep.  540;  Quinby  fixtures,  kettles  and  vata  set  and  used  in  any 

p.  Manhattan  Cloth  and  Paper  Co.  24  N.  J.  mechanical  or  manufacturing  establishment, 

£q.  260 ;  Keeler  v.  Keeler,  81  N.  J.  £q.  are  declared  to  be  real  estate,  whenever  the 

181;  Watson  v,  Watson  Manufacturing  Co.  same  belong  to  the  owner  of  the  real  estate 

30  N.  J.  £q.  488;  8cheifele  v,  Schmitz,  to  which  they  are   attached.     All  other 

42  N.  J.  £q.  700, 11  Atl.  Rep.  257;  Roddy  machinery,  tools,  and  apparatus  of  every 

V.  Brick,  42  N.  J.  Eq.  218,  6  Atl.  Rep.  806 ;  description,  used    and    employed  in  any 

Coleman  v.  Steams  Manuf.  Co.  38  Mich,  manufacturing  establishment,  are  declared 

30;   Taylor  o.  Collins,  51  Wis.  123,  8  N.  to  be  personal  estate,  and  as  such  shall 

W.  Rep.  22 ;   Southbridge  Sav.  Bank  v.  be  considered,  in  assignments  of  dower,  in 

Exeter  Machine  Works,  127   Mass.  542;  attachments,  and  in  all  cases  whatsoever, 

Tillman  r.  De  Lacy,  80  Ala.  103 ;  Laven-  except  in  the  assessment  and  payment  of 

son  r.  Sundard  Soap  Co.  80  Cal.  245,  22  taxes.    P.  S.  1882,  ch.  171,  §§  1,  2. 

PlBC.  Rep.  184,  13  Am.  St.  Rep.  147.    See,  *  Winslow  v.  Merchants*  Ins.  Co.  4  Met. 

bowerer,  Padgett  v,  Cleveland^  33  S.  C.  306,  38  Am.  Dec.  368 ;  McKim  v.  Biason, 

389, 11  S.  £.  Rep.  1069.  3  Md.  Ch.  Dec.  186;  Rice  v.  Adams,  4 

s  Bill  V.  Wentworth,  28  Vt.  428;  Keve  Uarr.  332;  Randolph  v.  Gwynne,  7  N.  J. 

r.  Paxton,  26  N.  J.  £q.  107 ;  Keeler  v.  £q.  88, 51  Am.  Dec.  265 ;  Cope  o.  Romeyne, 

Keeler,  31  N.  J.  Eq.  181  ;  Powell  v.  Mon-  4  McLean,  384 ;  Dudley  v.  Hurst,  67  Md. 

son  &  Brimfield  Manuf.  Co.  3  Mason,  459 ;  44,  8  AtL  Rep.  901. 

McConnell  v.  Blood,  128  Man.  47,  25  Am.  «  Fryatt  v.'SuUivan  Co.  5  Hill,  116.   And 

Rep.  121.  see  Roberts  v.  Dauphin  Deposit  Bank,  19 

In  BJioda  Island,  by  sutnte,  the  water-  Pa.  St.  71. 

wheels,  steam-engines,  boilers,  main  belu,  ^  Robertson  v,  Corsett,  39  Mich.  777. 
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attached  to  it.^  Nor  does  it  make  any  difference  that,  although 
erected  in  a  permanent  manner,  they  can  be  removed  without  in- 
jury to  the  building  in  which  they  are  placed  or  with  which  they 
are  connected.^  A  mortgage  of  a  factory  by  a  lesaee  passes  to  the 
mortgagee  a  steam-engine  used  in  it,  although  the  lessor  could  not 
claim  it.^ 

447.  Vcurious  ctrticles  of  ma^phinery.  —  A  shingle-machine  put 
into  a  mill  by  a  mortgagor  becomes  a  part  of  the  mortage  security.^ 
Mill-saws  attached  to  a  saw-mill  and  used  in  it  become  a  part  of 
the  realty,  and  subject  to  a  mortgage  of  the  mill  previously  made.' 
Heavy  machinery  for  making  paper,  fastened  to  a  building  or  to  its 
foundations,  is  regarded  as  a  fixture.^  So  machinery  in  a  frnit^^n- 
ning  factory.^  So  machinery  for  manufacturing  soap.^  So  machin- 
ery in  a  brewery.®  So  machinery  in  a  nail  factory .^^  So  a  machine 
for  turning  kegs,  a  machine  for  jointing  staves,  and  a  machine  for 
cutting  staves,  were  held  to  pass  by  a  mortgage  of  a  keg  factory  in 
which  they  were  used,  and  to  which  they  were  attached.^^  But,  on 
the  other  hand,  a  planing  and  matching  machine,  and  a  machine 
for  making  mouldings,  used  in  a  sash  and  blind  factory,  were  held 
not  to  pass  by  a  mortgage  of  the  realty .^^  And  so  machines  used 
in  a  shoe-shop,  although  attached  to  the  building  by  nails  or  bolts, 
are  not  covered  by  a  mortgage  of  the  realty .^^    To  constitute  such 

1  Frankland  v.  Monlton,  5  Wis.  1 ;  Voor-  son  v.  Corsett,  39  Mich.  777  ;  Colenum  r. 

hees  v.  McGinnis,  48  N.  Y.  278.    See,  how-  Stearns  Manufiactaring  Co.  38  Mich.  30. 

ever,  Padgett  v.  Cleveland,  33  S.  C.  339,  1 1  *  Quijiby  v,  Manhattan  Cloth  and  Paper 

S.  E.  Rep.  1069.  Co.  24  N.  J.  £q.  260  ;  Fish  v.  N.  Y.  Water 

3  Sparks  v.  State  Bank,  7  Blackf.  469;  Proof  Paper  Co.  29  N.  J.  £q.  16;  HUl  r. 

Voorhees  v.  McGinnis,  48  N.  Y.  278.  Nat.  Bank,  97  U.  S.  450,  8  Cent  L.  J.  175. 

s  Day  V.  Perkins,  2  Sandf.  Ch.  359.  7  Dudley  v.  Hurst,  67  Md.  44,  8  Atl.  Rep. 

«  Corliss  V.  Mcl^in,  29  Me.  115.    In  901. 

Trull  V.  Fuller,  28  Me.  545,  the  owner  of  ^  Lavenson  v.  Standard  Soap  Co.  80  CtL 

a  saw-mill  made  a  mortgage  of  a  clapboard-  245,  22  Pac.  Rep.  184. 

machine  and  shingle-machine  set  up  in  the  ^  Neilson  v.  Williams,  42  N.  J.Eq.  291, 11 

saw-mill  and  used  there,  which  was  recorded  Atl.  Rep.  257 ;  Scheifele  v.  Schmitz,  42  K. 

as  a  personal  mortgage.    Subsequently  a  J.  Eq.  700, 1  Atl.  Rep.  698.    See,  however, 

creditor  of  the  mortgagor  levied  an  execu-  Wolford  v.  Baxter,  88  Minn.  12,  53  Am. 

tion  upon  the  land  and  mill,  and  it  was  Rep.  I. 

held  that  these  machines  passed  to  a  pur-  ^  Delaware,  L.  &  W.  R.  R.  Ca  v.  Ox- 
chaser  of  the  real  estate  under  the  execution  ford  Iron  Co.  36  N.  J.  Eq.  452. 
as  parcel  of  the  realty.  But  in  Wells  v,  ^^  Laflin  u.  GriflBtbs,  35  Barb.  58.  And 
Maples,  15  Hun,  90,  a  %hingle-machine  not  see  Snedeker  v.  Warring,  12  N.  Y.  170, 
fastened  to  the  building,  except  so  far  as  174;  Walker  v.  Sherman,  20  Wend.  6S6, 
necessary  to  keep  it  in  place,  was  held  not  639. 

to  be  covered  by  a  mortgage  of  the  realty.  ^>  Rogers  v.  Brokaw,  25  N.  J.  Eq.  496. 

A  similar  decision  was  made  in  Choate  v.  And  see  Wells  v.  Maples,  15  Hun,  90. 

Kimball  (Ark.),  19  S.  W.  Rep.  lOS.  "  McConneU  v.  Blood,  123  Mass.  47,  25 

^  Burnside  v.  Twitchell,  43  N.  H.  390;  Am.  Rep.  12;  Padgett  v.  Cleveland,  33  S. 

Johnston  v.  Morrow,  60  Mo.  339;  Robert-  C.  339, 11  S.  E.  Rep.  1069.    See,  however, 
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• 

roadiines  fixturea,  they  must  be  aotiially  annexed  to  the  freehold  in 
such  a  way  as  to  evince  an  intention  of  makii^  them  a  permanent 
accession  to  the  freehold.^  / 

Where,  in  the  case  of  machinery,  the  principal  part  is  a  fixture 
by  actual  annexation  to  the  soil,  parts  not  physically  annexed,  but 
which,  if  removed,  would  leave  the  principal  thing  unfit  for  use,  and 
woald  not  of  themselves,  and  standing  alone,  be  well  adapted  for 
general  use  elsewhere,  are  considered  constructively  annexed.^ 

The  wires  of  an  electric  light  company,  engi^ed  in  lighting  a 
city,  are  an  integral  part  of  the  company's  lot  of  land,  and  ma- 
chinery situated  upon  the  lot  for  producing  the  light,  and  they  pass 
as  fixtures  under  a  mortgage  of  the  lot  with  all  machinery  and 
appurtenances.^ 

448.  Looms  in  a  mill.  —  In  the  English  courts  there  have  been 
several  cases  involving  the  determination  of  the  question  whether 
looms  in  a  mill  pass  by  mortgage  of  it  in  which  they  are  not  partic- 
ularly named.^    A  mortgage  was  made  of  a  mill  ^^  with  the  ware^ 
house,   counting-house,   engine-house,    boiler-house,    weaving-shed, 
wash-house,  gas-works,  and  reservoirs  belonging,  adjoining,  or  near 
thereto,  and  also  the  steam-engine,  shafting,  going-gear,  machinery, 
and  all  other  fixtures  whatever,"  affixed  to  the  land  and  premises. 
The  assignees  in  bankruptcy  of  the  mortgagor  took  possession  of 
and  sold,  among  other  things,  a  large  number  of  looms  that  were  in 
the  mill.     Each  loom  rested  upon  four  feet,  and  was  attached  to  the 
floor  by  means  of  a  wooden  plug  driven  through  each  foot.     The 
mortgagee  claimed  the  looms  as  part  of  his  security,  and  the  Court 
of  Common  Pleas  gave  judgment  in  his  favor,  and  this  was  affirmed 
by  the  Court  of  Exchequer  Chamber.^ 

Helm  r.  Gilroy,  20  Oreg.  517,  26  Pac  Bep.  and  work-tables,  were  not  actually  annexed 

851.  to  the  soil ;  bnt  being  essentially  necessary  , 

'  Blancke  v.  Rogers,  26  N.  J.  Eq.  563;  to  the  working  of  the  principal  machinery, 

Roddy  V,  Brick,  42  N.  J.  Eq.  218.  they  were  regarded  as  constructively  an- 

*  Dndley  v.  Hurst,  67  Md.  44,  8  Atl.  nexed. 

Rep.  901.    *'Thns  the  key  of  a  lock,  the  *  Fechet  r.  Drake  (Aris.),  12  Pac.  Rep. 

■afl  of  a  windmill,  the  leather  belting  of  a  694 ;  Regina  v.  North  Staffordshire  Ry.  Co. 

saw-miil],  although  actually  severed  from  3  El.  &  £1.  392. 

the  principal  thing  and  stored  dsewhere,  *  Holland  v.  Hodgson,  L.  R.  7  C.  P.  328, 

pass  by  constructive   annexation.     They  41  L.  J.  C.  P.  N.  S.  146,  20  W.  R.  990. 

most  be  soch  as  to  go  to  complete  the  ma-  For  American  cases,  see  §  444. 

cbtnery  which  is  affixed  to  the  land,  and  *  In  the  latter  court  Mr.  Justice  Black- 

which,  if  removed,  would  leare  the  princi-  bum  said :  "  Since  the  decision  of  this  court 

pal  thing  incomplete  and  unlit  for  use."  in  Climie  v.  Wood,  L.  R.  3  Exch.  257, 

Per  Stone^  J.    In  this  case  the  entire  ma-  and  on  appeal,  L.  R.  4  Exch.  328,  it  must 

chinery  of  a  fruit-canning  factory  was  held  be  considered  as  settled  law  (except  per- 

to  pats  under  a  mortgage,  though  some  haps  in  the  House  of  Lords),  that  what  are 

articles,  such  as  crates,  cappmg-machines,  commonly  known  as  trade  or  tenant's  fix- 
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§  449.]  FIXTURES. 

449.  Cotton  looms.  —  Under  a  mortgage  of  a  mill  for  the  man- 
ufacture of  cotton  cloth,  with  the  appurtenances,  ^*  together  with 
the  steam-engines,  boilers,  shafting,  piping,  mill-gearing,  gasometers, 
gas-pipes,  drums,  wheels,  and  all  and  singular  other  the  machines, 
^xtures,  and  effects  fixed  up  in  or  attached  or  belonging  to  the  said 
mill  or  factory,  buildings,  or  premises,"  the  question  arose,  upon  a 
dsubsequent  saJe  of  the  estate  under  a  power  of  sale  contained  in  the 
(mortgage,  whether  a  large  number  of  looms  for  weaving  cotton  yam 
into  cloth,  and  which  were  set  into  the  floors  without  any  fastening, 
passed  by  mortgage,  and  by  the  subsequent  sale.  Lord  Romilly, 
giving  the  decision  of  the  Court  of  Chancery,^  said :  "  My  opinion 
is,  that  those  words  mean  that  the  mill  and  everything  that  prop- 
erly belongs  to  the  mill  is  the  thing  that  is  mortgaged.  I  do  not 
think  that  the  furniture  of  the  mill  does  properly  belong  to  the 

tares  form  part  of  the  land,  and  pass  bj  the  improvement  of  the  manafactory.  Then 

a  conveyance  of  it ;  and  that  thoagh,  if  there  was  the  case  of  Mather  v.  Frascr,  2 

the  person  who  erected  those  fixtures  was  a  Kay  &  J.  536,  in  1856,  and  that  of  Walnis- 

tenant  with  a  limited  interest  in  the  land,  ley  v.  Milne,  7  C.  B.  N.  S.  115,  in  1859,  in 

he  has  a  right  as  against  the  freeholder  which  similar  decisions  to  that  in  Wilishear 

to  sever  the  fixtures  from  the  land,  yet,  if  v,  Cottrell  were  given.    These  cases  "seem 

he  be  a  mortgagor  in  fee,  has  no  right  as  fftithorities  for  this  principle,  —  that  when 

against  his  mortgagee.  ...  It  was  admit-  an  article  is  aflSxed  by  the  owner  of  the  fee, 

ted,  and  we  think  properly  admitted,  that  though  only  affixed  by  bolts  and  screws,  it 

where  there  is  a  conveyance  of  the  land  the  is  to  be  considered  as  part  of  the  land,  at 

fixtures  are  transferred,  not  as  fixtures,  but  all  events  where  the  object  of  setting  np 

as  a  part  of  the  land,  and  the  deed  of  trans-  the  article  is  to  enhance  the  value  of  the 

fer  does  not  require  registration  as  a  bill  of  premises  to  which  it  is  annexed,  for  tbe 

sale."  purposes  to  which  those  premises  are  sp- 

Tbe  learned  judge  further  says  that  it  plied.    The  threshing-machine  in  Wiltshcai 

has  been  contended,  and  justly,  that  Hella-  o.  Cottrell  was  aflixed  by  the  owner  of  the 

well  o.  Eastwood,  6  Exch.  295,  is  very  like  fee  to  the  bam  as  an  adjunct  to  the  ban, 

the  present  case,  with  this  exception  :  that  and  to  improve  its  usefulness  as  a  banit 

there  the  tenant  had  a  limited  interest  only,  in  much  the  same  way  as  the  hay-cotter 

whereas  here  he  has  tbe  fee;  and  if  that  in  Walmsley  v.  Milne  was  affixed  to  tbe 

case  should  apply  to  this  case,  it  would  fol-  stable  as  an  adjunct  to  it,  and  to  iraprore 

low  (but  for  that  exception,  perhaps)  that  its  usefulness  as  a  stable.    And  it  seems 

the  looms  which  wese  in  question  remained  difficult  to  say  that  tbe  machinery  in  Mather 

chattels.     But  that  4:ase  was  decided  in  v,  Fraser  was  not  as  much  affixed  to  the 

1851.  In  1853,  the  Court  of  Queen's  Bench  mill  as  an  adjunct  to  it,  and  to  improve  the 

had,  in  Wiltshear  v.  Cottrell,  1  £.  &  B.  674,  ubef  nlness  of  the  mill  as  such,  as  either  tbe 

to  consider  what  articles  passed  by  the  con-  threshing-machine  or  the  hay-cutter."    In 

veyance  in  fee  of  a  farm ;  and  there  the  conclusion,  he  says,  it  is  of  great  importance 

court  decided  that  a  certain  threshing- ma-  that  the  law  as  to  what  is  the  security  of  a 

chine  inside  a  barn,  fixed  by  screws  and  mortgage  should  be  settled,  and  that  these 

bolts  to  foujr  posts  which  were  let  into  the  decisions  should   not  be   reversed   nnlea 

earth,  passed  by  the  conveyance.    It  seems  clearly  wrong. 

difficult  to  point  out  how  the  threshing-ma-  ^  Hutchinson  v.  Kay,  23  Beav.  413.   See, 

chine  in  that  case  was  more  for  the  im-  also,  McKim  t^.  Mason,  3  Md.  Ch.  Dec.  186, 

provemenjt  of  the  inheritance  of  the  farm  relating  to  machinery  for  the  mannfactme 

than  tbe  looms  in  the  present  case  were  for  of  cotton  goods.    See  §  444. 
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mill  ;  it  is  liable  to  be  changed  from  time  to  time.  ...  I  do  not 
doabt  that  looms  are  machinery  in  one  sense ;  but  the  question  is, 
are  they,  properly  speaking,  machinery  belonging  to  the  mill  ?     In 
one  sense,  no  doubt,  they  belong  to  the  mill,  because  they  are  put 
into  the  mill ;  but  I  read  those  words  as  ^  belong^ing  essentially  to 
the  mill,'  and  forming  necessarily  a  part  of  it,  whatever  may  be  the 
purpose  to  which  the  mill  may  be  applied.     To  whatever  purpose 
the  mill  may  be  applied,  the  steam-power,  the  gas-lighting,  and  the 
like,  do  form  a  part  of  it ;  but  the  others  do  not,  being  merely  acci- 
dental, and  no  more  form  a  part  of  the  mill  than  a  carpet  forms 
part  of  a  house.     If  a  house  and  all  the  things  belonging  to  the 
house  were  assigned,  that  would  not  necessarily  include  the  furni- 
ture unless  it  was  so  specified.  ...  I  am  clear  the  looms  are  not 
fixtures  in  any  proper  sense  of  the  term."  ^ 

In  like  manner,  in  a  recent  case  in   New  Jersey,  it  was  held 

that  spinning-frames,  twisting-frames,  and  like  machinery,  though 

fastened  to  the  floor  by  nails  or  screws,  or  held   in  position  by 

'eleats,  are  personal  property,  and  pass  under  a  chattel  mortgage 

as  against  a  mortgage  of  the  realty  subsequently  given ;  but  that 

the  steam-engine,  boilers,  shafting,  belting,  couplings  and  pulleys 

used  to  communicate  the  power,  the  water-wheels  and  water-wheel 

governors,  the  gas^nerator  and  gas-pump  connected  with  it,  the 

gas-pipes  and  burners,  and  the  steam-heating  pipes,  whether  laid  on 

hooks  along  the  walls  or  resting  on  the  floor,  are  parts  of  the  mill 

and  pass  by  the  mortgage  of  the  realty  as  against  a  prior  chattel 

mortgage.^ 

Hardly  in  accord  with  these  cases  is  a  recent  decision  in  Massa- 
chusetts. The  mortgage  of  a  cotton-mill  covered  also  ^*all  ma- 
chinery, tools,  and  fixtures  therewith  appertaining."  The  mill  was 
built  for,  and  had  always  been  used  for,  the  manufacture  of  cotton 
cloth.  The  question  arose  ifrhether  the  mortgage  covered  certain 
looms  subsequently  put  into  the  mill.  These  looms  were  not  spe- 
cially built  for  use  in  this  particular  mill,  and  could  equally  well  be 
used  for  the  same  purpose  in  any  other  cotton-mill,  with  the  ordi- 
nary room  to  hold  thejn,  and  power  to  operate  them.  Said  looms 
were  each  about  seven  feet  long,  three  feet  wide,  two  and  one  half 
feet  high,  and  of  six  hundred  pounds  weight,  screwed  down  to 
the  flooring  of  the  weaving-room  in  order  to  steady  them  when  in 
use,  and  connected  by  pulleys,  belts,  and  shafting  with  the  power 
operating  the  factory.  They  did  not  replace  machines  like  them, 
and  were  used  for  the  manufacture  of  a  kind  of  cloth  different  from 

1  Not  in  accord  with  §§  4M,  44S,  400.  ^  Eeelcr  v.  Keeler,  SI  N.  J.  Eq.  181. 
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that  made  in  the  mill  when  it  was  mortgaged.  It  was  held  that 
the  machinery  became  a  part  of  the  realty  and  was  subject  to  the 
mortgage.^ 

460.  Madhinery  of  a  silk-mill.  —  A  silk  manofactarer  mori- 
gaged  certain  land,  '^  also  all  that  silk-mill  there  erected  or  in  the 
course  of  erection,  and  all  other  buildings  then  or  thereafter  to  be 
erected  thereon ;  and  also  all  those  the  steam-engine  or  steam-en- 
gines, boilers,  steam-pipes,  main  shafting,  mill-gearing,  mill-wright'g 
work,  and'  all  other  machinery  and  fixtures  whatsocTer  there  erected 
or  set  up,  or  to  be  thereafter,  etc,  upon  the  said  plat  of  land,  mill, 
and  premises,  with  the  appurtenances."  »  A  second  mortage  was 
made  more  comprehensive  ia  terms ;  and  the  first  mortgagee  haviDg 
sold  the  property  under  an  order  of  court,  the  question  arose  upou 
a  claim  by  the  second  mortgagee  whether  the  spinning-mills  and 
other  machinery  passed  under  the  first  mortgage.  The  Master  of 
the  Rolls  held  that  only  such  machinery  passed  by  the  mortgage 
under  the  words  ^^  other  machinery  "  as  was  of  the  same  nature  with 
the  articles  specified  in  the  enumeration  previously  made,  and  that 
therefore  only  the  machinery  used  for  the  purpose  of  giving  power 
to  the  mill  was  included  in  the  mortgage.  On  appeal,  however,  it 
was  decided  that  all  the  machinery  placed  in  the  mill,  whether 
for  creating  power  or  for  being  moved,  was  included  in  the  mort- 
gage. ^^  It  seems  rather  improbable,"  said  Lord  Chancellor  Camp- 
bell, *^  that  the  parties  should  have  contemplated  such  a  damaging 
disruption  of  the  machinery  as  must  take  place  if  the  mortgagees, 
in  seeking  to  make  good  their  security,  must  tear  in  pieces  the  ma- 
chinery in  the  mill,  removing  and  selling  one  half  of  it,  which  would 
be  comparatively  of  little  value  without  the  other  half."  .  .  •  He 
concurs  with  the  Vice-Chanoellor  Page  Wood,  in  his  general  view 
of  the  law  upon  this  subject  in  Mather  v.  Fra$er^^  and  is  of  opinion 
that,  according  to  the  true  construction  of  the  mortgage  deed,  all 
the  disputed  articles  are  included  in  the  mortgage  to  the  defend- 
ants. 

461.  A  mortgage  of  an  iron  rolling-mill  was  held  to  pass  the 
entire  set  of  rolls  used  in  the  mill,  whether  in  place  and  fixed  for 
use  or  temporarily  detached.^  The  rolls,  being  adapted  to  the  man- 
ufacture of  bars  of  different  shapes  and  sizes,  cannot  all  be  used  at 
once ;  but  they  are  equally  a  part  of  the  mill  when  unfixed  to  gife 

^  Hopewell  Mills  v.  Tamiton  Sav.  Bank,       *  Halej  v.  Hamaienley,  8  De  Gez,  F.  4 
150  Mass.  519,  23  N.  £.  Rep.  327, 15  Am.    J.  587,  9  W.  R.  562. 
St.  Rep.  235.    The  opinion  by  Mr.  Justice        *  K  &  J.  536. 

Knowlton  deserres  careful  study.  *  Yoorhis  v.  Freeman,  2  Watts  &  S.  11S| 
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V 

place  to  others.  ^Duplicates  necessary  and  proper  for  an  emer- 
gency,^ said  Chief  Justice  Gibson,  ^^  consequently  follow  the  realty, 
on  the  principle  by  which  duplicate  keys  of  a  banking-house  or  the 
toll-dishes  of  a  mill  follow  it."  A  similar  decision  was  made  in  a 
recent  case  in  England.^ 

In  the  same  case  it  was  held  that  the  straightening  plates  embeds 
ded  in  the  floor  were  also  fixtures,  but  that  the  weighing  machines 
were  not. 

III.  Rolling  Stock  of  Railways. 

462.  Whether  the  rolling  stock  and  fixtures  of  a  railroad 
aire  personal  property,  or  are  in  some  sense  fixtures,  and  therefore 
pass  by  a  mortgage  of  the  realty,  is  a  question  that  has  been  much 
discussed,  and  the  decisions  are  conflicting.  On  the  one  hand  it  is 
said  that  railway  cars  are  a  necessary  part  of  the  entire  establish- 
ment ;  that  their  wheels  are  fitted  to  the  rails ;  that  they  are  pecu- 
liarly adapted  to  the  use  of  the  railway,  and  cannot  be  used  for 
any  odier  purpose ;  and  that  they  are  necessary  incidents  of  the 
real  estate  in  a  mortgage  of  it.  In  an  early  case  before  the  Su- 
preme Court  of  New  York,  it  was  decided  that  rolling  stock  was 
to  be  deemed  fixtures.^    But  the  Court  of  Appeals  several  years 

^  Ex  parU  Astbnry,  L.  R.  4  Ch.  App.  312.    Then  comes  the  case  as  to  the  diifer- 

630.     Mr.  Justice  Giffard,  giving  the  opin-  ent  sizses  of  rolls.    Bat  if  the  duplicates  of 

ioo,  said :  "  Theie  appear  to  be  connected  the  same  sixe  pass,  it  follows  that  the  rolls 

with  rolling  machines  parts  which,  beyond  of  different  sises  pass,  if  they  render  the 

all  donbt,  are  not  fixed,  in  the  strict  sense  machine  still  more  perfect  than  if  the  rolls 

of  the  term ;  bnt  it  is  in  eWdence  that  if  were  all  of  the  same  size.  ...  Bat  I  cannot 

a  machine  is  ordered  it  is  sent  with  one  iiold  that  the  rolls  which  have  never  been 

set  of  rolls,  and  it  is  qnite  manifest  thsit  fitted  to  the  machine,  and  have  never  been 

without  rolls  the  machine  conld  not  do  any  nsed  in  the  machine,  and  which  require 

part  of  the  work  for  which  it  is  made.  One  something  more  to  be  done  to  them  before 

set  of  rolls  clearly  passes.   Bnt  we  have  here  they  are  fitted  to  the  machine,  belong  to  the 

duplicate  rc^,  and  with  reference  to  them  machine,  or  that  they  are  essential  parts  of 

-^I  am  not  now  speaking  of  rolls  which  it." 

can  be  eonadersd  as  in  any  sense  unfinished,  ^  Fanners*  Loan  &  Trust  Co.  v.  Hendrick- 
batof  duplicate  rolls  which  have  been  actu-  son,  25  Barb.  484.  Mr.  Justice  Strong, 
ally  fitted  to  the  machine— I  cannot  see  delivering  the  opinion  of  the  court,  said: 
why,  if  one  set  of  rolls  passes,  the  duplicate  "  The  property  of  a  railway  company  con- 
roUs  should  not  pass  also.  It  oomes,  in  fact,  sists  mainly  of  the  road>bed,  the  rails  upon 
to  this,  that  the  machine  with  one  set  of  it,  the  depot  erections,  and  the  rolling  stock, 
rolls  is  a  perfect  machine,  hot  the  machine  and  the  franchises  to  hold  and  use  them, 
with  a  duplicate  set  is  a  naore  perfect  ma-  The  road-bed,  the  rails  fastened  to  it,  and 
chine.  .  .  .  The  fact  is  that,  whether  there  the  boildings  at  the  depots,  are  clearly  t^ 
u  one  set  of  rolls  or  a  dnplioate  set,  they  property.  That  the  locomotives  and  pas- 
are  each  part  snd  parcel  of  the  machine^  senger,  baggage,  and  freight  cars  are  a  pait, 
and  oome within  the  term  'belonging  to  the  and  a  necessary  part,  of  the  entire  estab- 
maebine  as  part  of  it'  Dictum  of  Lord  lishroent,  there  can  be  no  doubt.  Are  they 
Cottanham  in  Fisher  v.  Dixon,  IS  CI.  &  F.  so  permanently  and  insepanbly  connected 
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afterwards  established  tde  doctrine  in  this  State  to  be  that  rolling 
stock  is  personal  in  its  character,  and  that  a  mortgage  of  it  must 
be  recorded  as  a  chattel  mortgage.^  And  finally,  in  1868,  it  was 
provided  by  statute  that  a  mortgage  executed  by  a  railroad  com- 
pany shall  be  effectual  as  to  personal  property  covered  by  it,  if 
recorded  as  a  mortgage  of  real  estate,  without  filing  it  as  a  chattel 
mortgage.^ 

A  like  confusion  and  contradiction  of  authority  upon  this  sub- 
ject, and  a  like  final  settlement  of  it  by  legislation,  is  to  be  found 
in  many  States.^  As  a  summary  of  the  adjudications  upon  this 
subject,  it  may  be  said  that,  while  there  are  many  and  strong  ar- 
guments for  holding  that  rolling  stock  is  part  of  the  realty  of  a 
railroad,^  —  and  this  view  seems  to  have  the  support  of  the  United 

with  the  more  Hubsiantial  realty  as  to  be-  1987.     Iowa:   Rolling  atock  regarded  as 

come  oonstmctivelj  fixtures  ?  ...  It  may  fixtarea,  and  mortgage  recorded  in  ofltoe  of 

be  that  if  an  appeal  should  be  made  to  the  the  county  recorder.    Code  1873,  {}  1^> 

common  sense  of  the  community,  it  would  1285.     Knneaota:   Rolling  atock  part  of 

be  determined    that  the    term   'fixtures'  the  realty,  and  mortgages  of  recorded  io 

could  not  well  be  applied  to  such  movable  the  registry  of  deeda.  ^^w*— * :  Mortgages 

carriages  as  railway  cars.    But  such  cars  of  recorded  as  mortgages  of  real  estate, 

move  no  more  rapidly  than  do  pigeons  from  Laws  1873,  p.  102.    Kew  Jersey :  Recorded 

a  dovecote  or  fish  in  a  pond,  both  of  which  as  mortgages  of  real  estate.     R.  S.  1877, 

are  annexed  to  the  realty."  p.  924,  §  82.    Ohio :  Recorded  in  registry 

This  decision  was  followed  by  Sterens  v,  of  deeds  as  a  real  estate  mortgage.    R.  S. 

Buffalo  &  N.  Y.  City  R.  R.  Co.  31  Barb.  1860,  p.  322.    Teimont:  Recorded  in  office 

.590,  and  Beardsley  p.  Ontario  Bank,  31  of  county  derk  of  each  county  through 

Barb.  619,  holding  that  rolling  atock  is  per-  which  the  road  passes.    O.  S.  1870,  di.  S8, 

sonalty,  and  a  mortgage  of  it  subject  to  the  §§  100-102.    Weat  Tirgiaia :  Recorded  in 

Chattel  Mortgage  Act    A  few  years  later  county  registry.    Act  April  13, 1873.   Wii- 

the  same  court  held  that  a  mortgage  of  a  oonaiB :  RoUing  stock  declared  fixtures  aod 

railroad  need  not  be  recorded  as  a  chattel  recorded    in  office  of  secretary  of  state, 

mortgage  in  order  to  bind  the  rolling  stock.  Laws  1872,  ch.  119,  §§  39,  40;  Laws  1877, 

Bement  v.  Plattsburgh  &  Montreal  R.  R.  ch.  144,  §  1. 
Co.  47  Barb.  104,  51  Barb.  45.  Rolling  stock  is  declared  personal  prop- 

1  Hoyle  V.  Plattsburgh  &  Montreal  R.  R.  erty,  and  subject  to  execution  as  such,  W 

Co.  54  N.  Y.  314, 13  Am.  Rep.  595;  Ran-  prorisions  of  the  Constitutions  of  IDiaflis, 

dall  V.  Elwell,  52  N.  Y.  521, 11  Am.  Rep.  Const  1870,  art.  xi.  §  10 ;  ICaaonii,  Const 

747.  1875,  art  xii.  §  16 ;  Arkaaaas,  Const  1874, 

3  R.  S.  1875,  p.  555,  §  115.  art.  xTit.  §  11 ;  Vebraaka,  Const  1875,  ait 

^  California:    Such   mortgages   are   re-  xi.  §  2;  Texas,  Const  1876,  art  x.  |  4; 

corded  in  the  office  of  the  county  recorder.  West  TirgiitU,  Const  1872,  art.  xi.  §  8. 
where  mortgages  of  real  estate  are  recorded,        *  Palmer  v.  Forbes,  23  111.  301 ;  Hunt  e. 

but  in  books  kept  for  personal  mortgages.  Bullock,  23  Dl.  320 ;  Titus  v,  Mabee,  25  HI 

Civil  Code,  §§  2955,  2959,  2961.     Coniieo-  257;  Zoungman  p.  Elmira  &  Williamiport 

tlent :   Recorded  in  office  of  secretory  of  R.  R.  Co.  65  Fa.  St  278 ;  Covey  v.  Htts- 

state.    Acts  1877,  ch.  38.     Dakota:   Re-  burgh.  Fort  Wayne  &  Chicago  R  B.  Co. 3 

corded  as  real  estate  mortgage  in  the  office  Phila.  173 ;  Phillips  v.  Window,  18  B.  Moo. 

of  register  of  deeds  for  the  county.    R.  C.  431,  68  Am.  Dec.  729;  Douglass  v.  Cline, 

1877,  p.  304.    Florida :    Rolling  stock  de.  12  Bush,  608,  630 ;  State  v.  Northern  Cent 

dared  fixtures,  and  mortgage  recorded  in  R.  R.  Co.  18  Md.  193;  Morrill  v.  NoTes,56 

office  of  secretary  of  state.    Acts  1874,  ch.  Me. 458, 96  Am.  Dec 486;  Piercer.  Emerj, 

874 


BEMEDIES  FOB  REMOVAL  OF.  [§  453. 

States  courts,^  —  the  weight  of  authority  in  the  state  courts  seems 
to  be  against  that  position.^ 

IV.  Remedies  for  Removal  of  Fixtures. 

463.  The  mortfiragee  may  follow  and  take  fixtures  covered 
by  a  mortgage  of  the  realty,  and  improperly  removed,  wherever 
he  can  find  them.^  The  mortgagor  himself  can  of  course  gain  no 
right  to  hold  them  as  against  the  mortgagee.  A  purchaser  from 
the  mortgagor  has  no  such  right,  because  he  is  affected  with  know- 
ledge of  the  existing  lien,  and  as  against  the  mortgagee  his  pur- 
chase is  therefore  fraudulent  and  void.  *'  Even  without  knowledge 
of  the  mortgage,"  says  Chief  Justice  Lowrie,  of  Pennsylvania,^ 
''it  is  hard  to  see  how  a  purchaser  could  be  relieved  from  this  re- 
sponsibility ;  for  all  purchasers,  hirers,  and  renters  are  bound  to 
ascertain,  or  take  the  risk  of  assuming,  the  title  of  their  vendors 
and  lessors.  But  may  not  a  mortgagor  sell  in  the  usual  way  the 
lumber,  firewood,  coal,  ore,  or  grain  found  growing  on  the  land, 
without  violating  the  rights  of  the  mortgagee?  Tes,  he  may, 
until  the  mortgagee  stops  him  by  ejectment  or  estrepement,  for 
those  things  are  usually  intended  for  consumption  and  sale,  and 
the  sale  of  them  is  the  usual  way  of  raising  the  money  to  pay  the 
mortgage.  But  in  the  case  of  a  factory  or  other  building  it  is 
from  the  use  of  it  as  it  is,  and  not  by  its  consumption  or  its  sale 
by  piecemeal,  that  all  its  profits  are  to  be  derived." 

The  mortgagee's  right  of  action  is  based  upon  his  general  legal 
ownership  under  his  mortgage,  or  upon  his  actual  or  constructive 
possession  at  the  time  of  severance.^  The  mortgagee,  having  the 
legal  title  to  the  property,  may  maintain  replevin  for  fixtures  re- 
moved from  the  realty.^    If  after  the  foreclosure  of  a  mortgage 

32  N.  H.  4S4;  Mejer  p.  Johnston,  53  Ala.  Dec.  518 ;  Boston,  Concord  &  Montreal  R. 

237, 332.  R.  Co.  v.  Gilmore,  37  N.  H.  410,  22  Am. 

^  Pennock  v.  Coe,  23  How.  117  ;  Calves-  Dec.  336. 
ton  R.  R.  Co.  V.  Cowdrej,  1 1  Wall.  459 ;        This  subject,  imperfectly  presented  here, 

Don  ham  v.  Cincinnati,  Pern,  &c.  Rj.  Co.  1  Is  more  fully  discussed  in  Jones  on  Cor- 

Wall.  254  ;  Minnesota  Co.  v,  St.  Paul  Co.  porate  Bonds  and  Mortgages,  §§  136-144. 
2  Wall.  609,  note,  p.  648,  6  Wall.  742 ;        '  See  §§  6S7,  6S8. 
Farmers'  Loan  &  Trust  Co.  v.  St.  Joseph  &       «  Hoekin  v.  Woodward,  45  Pa.  St.  42. 
Denrer  City  Ry.  Co.  8  Dili.  412  ;  Scott  v.        ^  §§  li4, 688;  Gooding  v.  Shea,  103  Mass. 

Clinton  &  Springfield  R.  R.  Co.  6  Biss.  529  ;  360;  Vemer  v.  Bete,  46  N.  J.  £q.  256, 19 

Pallan  v.  Cincinnati  &  Chicago  Air-Line  R.  Atl.  Rep.  206. 
R.  Co.  4  Biss.  35.  «  Dutro  v.  Kennedy,  9  Mont.  101, 22  Pac. 

'  Williamson  r.  N.  J.  Southern  R.  R.  Co.  Rep.  763.    See  this  case,  also,  on  the  qaes- 

29N.J.  Eq.  311 ;  Coe  v.  Colambns,  Piqna  &  tion  of  damages  in  such  suit  for  the  re- 

Ind.  R.  R.  Co.  10  Ohio  St.  €72,  75  Am.  moval  of  the  fixtures. 
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the  mortgagor  wrongfully  removee  a  hoase  from  the  land,  the  pur- 
chaser haying  the  legal  title  may  maintain  replevin  for  it.^ 

It  is  held,  however,  under  a  different  view  of  the  nature  of  a 
mortgage,  that  when  a  fixture,  as,  for  instance,  a  house,  annexed 
to  the  real  estate  by  the  mortgagor,  is  afterwards,  before  the  fore- 
closure of  the  mortgage,  by  him  removed  from  the  premises  and 
sold,  although  it  was  part  of  the  mortgaged  premises,  the  mort- 
gagee cannot  recover  it  from  the  purchaser ;  that  by  the  removal 
he  has  lost  his  right  to  the  property,  though  he  might  still  have  a 
cause  of  action  for  the  waste.^  But  justice  would  seem  to  demand, 
and  authority  supports  this  position,  that  one  purchasing  what  he 
either  actually  or  constructively  knows  to  be  mortgaged  to  another 
shall  not  be  allowed  to  shelter  himself  behind  his  wrongful  act, 
and  say  that  thereby  the  nature  of  the  property  was  changed. 
The  remedy  of  the  mortgagee,  in  States  where  a  mortgage  is  re- 
garded as  merely  a  lien  for  security,  is  not  at  law  but  in  equity ; 
not  replevin  to  recover  the  property  severed,  but  generaUy  injunc- 
tion to  restrain  the  commission  of  waste.^ 

Even  in  New  Jersey,  where  the  mortgagee  is  regarded  as  having 
the  legal  title  for  the  purpose  of  asserting  and  maintaining  his  pos- 
session, he  is  not  allowed  to  maintain  replevin  for  fixtures  wroiig> 
fully  removed ;  ^  but  he  may  maintain  an  action  on  the  case  for  the 
injury  to  the  security.^  Where  a  mortgagor  in  possession  removed 
a  building  to  another  lot  of  land,  to  make  room  for  part  of  a  larger 
building  and  improvements,  and  sold  the  lot,  and  building  affixed  to 
it,  to  a  bond  fide  purchaser,  it  was  held,  on  a  bill  for  foreclosure  of 
the  mortgage,  that  the  building  could  not  be  returned  to  the  mort- 
gaged land,  and  the  remedy  of  die  mortgagee  was  at  law  for  the 
removal  of  the  building.^ 

If  the  owner  of  the  equity  of  redemption  moves  a  house  from 
the  mortgaged  premises  to  another  tract  of  land  not  covered  by  the 
mortgage,  the  lien  on  the  house  is  not  thereby  impaired.  The 
court  may  decree  a  sale  of  the  house  in  its  new  sitvs^  under  the 
mortgage,  with  leave  to  the  purchaser  to  remove  or  roll  the  build- 

1  Matzon  v.  Griffin,  76  HI.  477 ;  §  68S.  Verner  v.  Beta,  46  N.  J.  Eq.  856,  19  Ad. 

^  Clark  V.  Reybnrn,  I  Kans.  281 ;  Harris  Rep.  206. 

V.  BanDOD,  78  Ky.  668.    To  like  effect  see  *  Kircher  v.  Schalk,  89  N.  J.  L.  3S5.  8ce 

Citizens'  Bank  v,  Knapp,  22  La.  Ann.  117 ;  §  68S. 

Bockout  V,  Swift,  27  Cal.  433,  87  Am.  Dee.  >  Jaekson  v,  Turrell,  39  N.  J.  L.  829; 

90;  WoeUer  v.  Endter,  46  Wis.  301,  50  N.  Verner  v.  Bets,  46  N.  J.  Eq.  966,  19  AtL 

W.  Rep.  1099,  8  Cent.  L.  J.  325.  Rep.  206. 

*  Vanderslioe  v.  Knapp,  20  Kans.  647 ;  «  Verner  v.  Bets,  46  N.  J.  Sq.  256,  19 

AtL  Rep.  206. 
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iDg  off  again.^  The  mortgage  lien  may  be  enforced  aft  against  one 
who  has  purchased  the  hoase  without  knowledge  that  it  had  been 
remoyed  from  the  mortgaged  land.^ 

454.  The  mortffaffee,  by  virtue  of  his  intoreet  in  the  prop- 
ettty^  may  maintain  an  action  against  the  mortgagor  for  remov- 
mg  fixtures,  and  thereby  causing  substantial  and  permanent  injury 
and  depreciation  to  the  mortgaged  estate.  The  owner  of  the 
equity  has  no  more  right  than  a  stranger  to  impair  the  security  of 
the  mortgage.  The  damages  are  measured  by  the  extent  of  the 
injury,  and  not  by  the  insufficiency  of  the  remaining  security. 
The  mortgagee  is  not  obliged  to  apply  in  the  first  place  the  prop* 
erty  that  remains  at  any  valuation  whatever.  ^*  He  is  entitled  to 
the  full  benefit  of  the  entire  mortgaged  estate  for  the  full  payment 
of  his  entire  debt."  ^ 

But  a  different  rule  of  damages  prevails  in  States  where  a  mort- 
gage is  regarded  as  merely  an  equitable  conveyance  to  secure  the 
debt.  In  those  States  it  necessarily  follows  that  an  action  by  a 
mortgagee  for  any  injury  to  the  premises  must  be  based,  not  upon 
the  injury  to  the  premises,  in  which  he  has  only  an  equitable  inter- 
est, but  upon  the  loss  occasioned  to  him  by  impairing  his  security; 
The  measure  of  bis  damages  is  therefore  limited  to  the  loss  he  may 
sustain  upon  his  security.^  Under  this  rule  the  action  must  rest 
upon  proof  that,  before  the  alleged  injury,  the  mortgaged  premises 
were  of  sufBcient  value  to  pay  the  plaintiff^s  mortgage,  or  a  part 
of  it,  and  that,  by  reason  of  such  injury,  they  became  inadequate 
for  that  purpose,^    This  is  the  rule  in  New  York  and  New  Jersey.^ 

1  Tamer  v.  Mebaae,  110  N.  C.  413,  U  8.  *  Schalk  v.  Kingslej,  42  N.  J.  L.  39,  36, 

E.  Bep.  974.  per  Van  Syckel,  J. 

*  Partridge  v.  Hemenway,  89  Mich.  454,  «  In  Schalk  v.  Kingsley,  4S  N.  J.  L.  82, 
50  N.  W.  Rep.  1064.  86,  the  Supreme  Court,  discaaaing  these  dif- 

*  Byrom  v.  Chapin,  118  Mass.  808.  0th-  fereat  roles  of  damages,  their  adaptation  to 
erwise  where  a  mortgage  is  regarded  as  a  the  nature  of  the  mortgagee's  estate,  and 
mere  lien  and  not  a  title  to  the  land.  There  the  practical  results  prodoced  hy  each,  say : 
the  iasufficiency  of  the  security  must  be  **  There  is  much  force  in  the  Msssachnsetts 
shown.  Gardner  v.  Heaitt,  3  Denio,  282 ;  Tiew,  that  the  mortgagee  is  entitled  to  be 
Lane  v.  Hitchcock,  14  Johns.  213.  protected  in  the  enjoyment  of  the  security 

*  Van  PeH  v,  McOraw,  4  N.  T.  110;  for  which  he  contnu^ed,  however  ample  it 
Schalk  V,  Kingsley,  42  N.  J.  L.  82.  may  be,  and  the  wrong-doer  himself  ought 

In  the  New  York  case  the  court  said  :  aot  to  complain  if  he  is  oorapdied  to  restore 

"  This  action  is  not  based  upon  the  aasump-  what  he  unlawfully  removed.    Especially 

tion  that  the  plaintiff's  land  has  been  in-  would  this  be  so  in  the  case  of  a  mortgage 

jnrsd,  but  that  his  mortgage  as  a  security  maturing  at  a  remote  future  period,  when 

has  been  impaired.     His  damages,  there-  the  real  value  of  the  premises  would  depend 

fore,  would  be  limited  to  the  amount  of  in-  upon  oootingeneies  which  might  not  be  fore- 

jurj  to  the  mortgage,  however  great  the  seen.     But  while  injustice  may  in  some 

injury  to  the  land  might  be."  cases  be  done  by  r^ecting  this  rule,  it  is  not 
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When  such  injary  has  been  done,  there  can  be  bat  one  recovery 
for  it,  and  a  reasonable  satisfaction  made  in  good  faith  to  a  prior 
mortgagee  bars  an  action  by  a  subsequent  mortgagee.^    If  after 

the  removal  of  the  fixtures,  and  before  the  mort^gee  brings  an 
action  of  trespass  to  recover  their  value,  he  sells  the  mortgaged 
premises  under  a  pov^er  of  sale,  and  receives  therefrom  more  than 
enough  to  pay  his  claim  and  all  prior  incumbrances,  this  fact  may 

in  harmony  with  the  nature  of  the  mort-  mortgagee  could  he  aaoertained,  and  the 
gagee'a  eatate,  and  its  adoption  in  practice  diatribndon  properly  made.  In  fact,  the 
would  lead  to  many  difficnltiea.  In  Masaa-  rule  repela  the  idea  of  diatribntion,  for  it  is 
ehusetta,  by  force  and  effect  of  the  mort-  baaed  upon  the  notion  that  the  mor^agee 
gage,  and  aa  between  the  parties  to  the  plaintiff  ia  entitled  to  the  entire  dama^ 
mortgage,  the  right  of  poaaesaion  alao  paasea  done  to  the  landa.  A  rule  which  would  sub- 
immediately  to  the  mortgagee,  and  carriea  ject  a  defendant  to  pay  to  each  of  seTeral 
with  it  the  incidenta  of  a  right  to  aue  in  morl^geea  the  full  amount  of  damiga 
treapaaa  for  any  injury  to  the  freehold,  which  he  had  committed  upon  the  prem- 
There  it  may  be  a  necesaary  logical  aeqnenoe  laea  wonld  unhesitatingly  be  condemned, 
that  in  an  action  at  law,  the  damages,  which  "  It  ia  therefore  anggeated,  in  the  Massar 
represent  the  injury  to  the  premisea,  must  chusetta  cases,  that  but  one  recorery  would 
go  to  the  owner  of  the  legal  estate.  be  allowed,  and  that  would  afterwards  be 
"The  objections  to  the  Massachusetta  appropriated  under  the  direction  of  the 
rule  are  obyious,  and  are  not  met,  in  my  court  Aside  from  the  entire  absence  of 
judgment,  by  the  court  in  Gooding  v.  Shea,  any  recognized  piooednre  in  our  conrti  of 
before  cited.  Such  litigation  would  fre-  law  by  which  the  several  partiea  in  interest 
quently  reault  to  the  benefit  of  the  mort-  could  be  bound  by  the  yerdict,  and  by  which 
gagor,  by  whose  consent  the  wrong  was  an  appropriation  could  be  made,  auch  a 
committed,  by  operating  as  a  satisfaction  course  would  manifestly  be  mere  drcnmlo- 
of  the  mortgage  when  the  preraiaea  were  cution,  leading  to  the  practical  adoptioD  of 
atill  ample  to  aatisfy  the  mortgage  debt.  A  the  other  rule;  for,  in  the  end,  the  distribn- 
more  serious  objection  would  exist  in  the  tion  would  necessarily  be  made  upon  the 
fact  that  the  action  would  be  maintainable  baaia  of  the  actual  lose  to  each  mortgagee, 
for  every  alight  injury  to  the  freehold.  The  "  All  these  difficulties  will  be  obviated  by 
person  who  purchased  and  removed  a  stick  adopting  the  injury  to  the  security  as  the 
of  timber  or  a  cord  of  wood,  or  the  me-  basis  of  damages.  Under  that  rule,  no  suit 
ehanic  who  tore  down  an  old  building  pre-  can  be  maintained  unless  the  plaintiff  sus- 
paratory  to  the  erection  of  a  new  one,  or  tains  a  substantial  injury ;  and  each  mort- 
who  made  any  alteration  in  the  structures  gagee  in  turn  may,  without  reference  to  the 
upon  the  premises  which  might  be  deemed  other,  recover  such  damage  as  he  can  show 
in  any  degree  detrimental  to  their  value,  be  has  sustained  on  his  part, 
would  be  amenable  to  suit.  But  admitting  ''  The  action  must  rest  upon  proof  that, 
that  the  third  mortgagee  may  sue  and  re-  before  the  alleged  injury,  the  mortgaged 
cover  for  the  entire  injury  to  the  premises,  premises  were  of  sufficient  value  to  pay  the 
how  shall  the  damages  be  appropriated,  and  plaintiffs  mortgage,  or  a  part  of  it,  and 
how  wonld  the  wrongdoer  be  shielded  from  that,  by  reaaon  of  such  injury,  they  became 
further  recovery  by  the  firat  and  aecond  inadequate  for  that  purpose.  In  that  riew 
mortgagees  ?  The  prior  mortgagees  could  the  extent  of  the  loss  can  be  approximately 
not  be  made  parties  to  such  suit,  and  they  computed.  This,  in  my  opinion,  is  the  bet- 
would  not  be  boimd  by  the  verdict  as  to  the  ter  role,  and  one  which,  in  its  practical  appU- 
amount  of  damages  found  in  favor  of  the  cation,  will  not  be  attended  with  any  seriooi 
third  mortgagee ;  and,  in  our  practice,  there  difficulty." 
is  no  method  in  which  the  injury  to  each        ^  Byrom  o.  Chapin,  113  Maas.  308. 
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be  shown  in  mitigation  of  bis  claim  for  damages.^  But  upon  the 
qnestion  whether  the  injury  had  been  settled  and  satisfied  by  pay- 
ment to  the  first  mortgagee,  evidence  is  admissible  to  show  that 
the  articles  removed  were  of  greater  value  than  the  sum  so  paid, 
and  that  the  damage  done  to  the  premises  by  their  removal  was 
greater  than  the  value  of  the  articles  so  removed.^ 

In  Wisconsin  it  is  held  the  mortgagee  after  a  decree  of  fore- 
closure may  maintain  an  ^action  for  an  injury  done  the  mortgaged 
premises,  either  by  the  mortgagor  or  by  a  stranger,  provided  the 
security  be  thereby  impaired  and  the  mortgagor  be  insolvent.' 

A  mortgagee  may  recover  the  value  of  fixtures  wrongfully  re- 
moved from  the  mortgaged  premises,  although  since  such  removal 
of  them  the  property  has  been  sold  under  a  power  in  his  mortgage, 
and  he  has  himself  purchased  it  at  a  price  sufficient  to  satisfy  his 
claim.     His  title  is  sufficient  to  sustain  a  cause  of  action.^ 

466.  A  mortfirafiree  not  having  possession,  or  the  right  of  pos- 
session, cannot  maintain  an  action  of  tort  in  the  nature  of  trespass 
quare  elau9um  firegit  against  a  stranger  for  breaking  and  entering 
the  mortgaged  premises  and  removing  £xtures.  But  the  right  to 
recover  damages  for  the  value  of  the  fixtures  is  separable  from  that 
to  recover  for  "  breach  to  the  close."  ^  The  right  of  present  pos- 
session only  affects  the  form  of  action.  The  right  to  recover  de- 
pends upon  the  title,  and  not  upon  possession  or  the  right  of  pos^ 
session.  In  an  action  of  tort  for  forcibly  entering  the  house  and 
removing  fixtures,  the  mortgagee,  even  before  condition  broken, 
may  recover  the  full  amount  of  damage  done  to  the  estate  by  the 
removal,  without  regard  to  the  sufficiency  of  his  security.  Until  the 
whole  debt  be  paid,  he  cannot  be  deprived  of  any  substantial  part 
of  bis  entire  security  without  full  redress  therefor.  ^*  As  the  injury 
affects  the  estate,  it  may  be  sued  for  directly  by  any  one  in  whom 
the  legal  interest  is  vested.  A  second  or  third  mortgagee,  though 
not  in  possession,  has  a  sufficient  interest  in  the  estate  to  maintain 
an  action  for  such  an  injury.  Although  it  is  true  that  a  stranger 
may  thus  be  liable  to  either  of  the  several  mortgagees,  as  well  as  to 
the  mortgagor,  it  does  not  follow  that  he  is  liable  to  all  successively. 
The  superior  right  is  in  the  party  having  superiority  of  title.  But 
the  defendant  can  resist  neither  by  merely  showing  that  another 
may  also  sue  or  has  sued.     If  he  would  defeat  the  claim  of  either, 

1  King  V.  Bangs,  120  Mms.  514.  «  Laflin  v.  Griffiths,  85  Barb.  58. 

'  B/rom  V.  Chapia,  113  Mass.  808.  *  Gooding  v.  Siiea,  103  Mass.  860,  4  Am. 

*  Jonea  r.  Costigan,  13  Wis.  677,  78  Am.  Rep.  568;  Page  v.  Robinson,  10  Cush.  99 ; 

Dec.  771.  Woodman  v.  Francis,  14  Allen,  198. 
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he  mast  show  that  another  having  a  superior  right  has  appropriated 
the  avails  of  the  claim  to  himself.  The  demand  is  not  personal  to 
either  mortgagee,  but  arises  out  of  and  pertains  to  the  estate;  and, 
vrhen  recovered,  applies  in  payment,  pro  tarito^  of  the  mortgage 
debt,  and  thus  ultimately  for  the  benefit  of  the  mortgagor,  if  he 
redeems."  ^ 

The  mortgagee,  even  before  entering  into  possession,  can  main- 
tain  an  action  against  the  mortgagor  or  any  other  person  who  seven 
and  removes  from  the  mortgaged  estate  any  articles  which  have 
been  annexed  to  and  made  part  of  it.  It  makes  no  difference  as 
against  the  mortgagee  that  the  fixtures  are  severed  by  accident 
Therefore,  if  a  building  be  partly  destroyed  by  fire,  the  mortgagor 
has  no  right  to  sell  such  parts  of  it  as  are  saved ;  and  he  cannot 
maintain  an  action  for  the  price  of  such  articles  if  the  value  of  the 
land  is  less  than  the  amount  of  the  mortgage  debt,  and  the  mort- 
gagee has  entered  for  breach  of  the  condition  and  forbidden  the 
payment  to  the  mortgagor.^ 

Where  the  mortgagee  has  no  right  to  enter  and  the  mortgagor 
can  be  deprived  of  possession  only  by  a  foreclosure  and  sale,  he 
may  retain  possession  after  the  sale  until  the  delivery  of  the  deed 
to  the  purchaser ;  but  if  he  remove  fixtures  in  the  mean  time,  the 
purchaser  may  recover  them  by  an  action  of  replevin.  The  pur- 
chaser's deed  takes  effect  by  relation  at  the  date  of  the  mortgage, 
and  passes  fixtures  subsequently  annexed  by  the  mortgagor.^ 

A  mortgagee  not  in  actual  possession  and  who  has  not  entered 
to  foreclose  cannot  maintain  trespass  against  the  owner  of  the 
equity  of  redemption  for  cutting  grass  on  the  land,  as  the  owner 
has  a  right  to  take  every  annual  crop.^  But  if  the  property  de- 
tached from  the  realty  be  fixtures  subject  as  part  of  the  realty  to  a 
mortgage,  the  mortgagee,  whether  in  possession  of  the  premises  or 
not,  may  sue  for  the  recovery  of  the  things  themselves  in  an  action 
of  replevin  ;^  or  may  sue  in  trespass  for  damage  done  the  freehold; 
or  he  may,  in  an  action  of  trover,  recover  their  value.^  A  tort- 
feasor has  no  right  to  complain  of  the  form  of  the  remedy. 

^  Per  Wells,  J.,  in  Gooding  v.  Shea,  103  Shonyo,   20   Kans.    705  ;    Yandenlice  t. 

Mass.  360,  4  Am.  Rep.  563.    In  New  Jer-  Knapp,  20  Kans.  647. 

sej  the  action  is  upon  the  case.    Jackson  v.  *  Woodward  v.  Pickect,  8  Gnf ,  617. 

Tarrell,  39  N.  J.  L.  329.  <  Lafiin  v,  Griffiths,  35  Barb.  5& 

^  Wilmarth  v.  Bancroft,  10  Allen,  348.  ^  Hitchman  t;.  Walton,  4  M.  &  W.  409; 

*  Sands  v.  Pfeiffer,  10  Cal.  258.     See,  Holland  v.  Hodgson,  L.  R.  7  C.  P.  828. 
however,  {§  40S,  6S4,  and  Alexander  t;. 
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REGISTBATION  AS  AFFBCTmG  PRIORITY. 


I.  Natare  and  application  of  registry  acta, 
456-^87. 

n.  Requisites  as  to  execution  and  acknow- 
ledgment, 488-503. 


III.  Requisites  as  to  the  time  and  manner 

of  recording,  904-514. 

IV.  Errors  in  the  record,  515-522. 

V.  The  effect  of  a  record  duly  made, 
593-587. 


I.  Nature  and  Application  of  Registry  Acta. 

466.  In  general.  —  In  most  of  the  States  mortgages  are  re* 
corded  in  the  same  manner  and  with  the  same  effect  as  other  oon- 
veyances  of  real  property.^   In  general,  the  statutes  provide  that  such 

^  Alabama:  Code  1886,  §§  1810,  ISll.  Cocullu  v.  Hemandes,  103  IT.  S.  109.  Omia- 

Ariiooa  T. :  R.  S.  1887,  §§  2601,  2602.    Ar-  sion  to  reinscribe  does  not  destroy  the  lien. 

ksasas:  Dig.  of  Stat.  1884,  §§  4742,  4743  ;  Its  rank  only  is  affected.    Norres  v.  Hays, 

Fry  V.  Martin,  33  Ark.  203;  Dodd  v.  Par-  44  La.  Ann.  907, 11  So.  Rep.  462 ;  Shepherd 

ker,  40  Ark.  536.    Oalifoniia :   Civ.  Code,  v.  Cotton  Press  Co.  8  La.  Ann.  100.    A  new 

§§  1169-1171,  1214,  2950,  2952.    Ooloiado :  act  of  mortgage  doea  away  with  the  neces- 

G.  S.  1883,  ch.  18,  §§   215-217;    Annot.  sity  of  a  reinscription.    Hart  v.  Caffrey,  39 

Stats.  1891,   §  446.     Oonneetloat:    O.  S.  La.  Ann.  894,  2  So.  Rep.  788.  Notice  is  not 

1888,  §2961.    Delaware:   R.  Code  1874,  p.  equiralent  to  registry.    Boyer  v.  Joffrion, 

503,11 14-1  y.    IMitcietof  Odnmbia:  R.  S.  40  La.  Ann.  657,  4  So.  Rep.  872.     The 

1874,11  446, 447,  as  amended  Apr.  29, 1878,  pendency  of  a  suit  to  foreclose  the  mort- 

20  Stata  at  Large,  ch.  69.    llorida :  Dig.  gage  does  not  supply  the  omission  to  rein- 

of  Laws  1881,  pp.  SlS-219.  eeorgia  :*  Code  scribe.    Pickett  v.  Foster  (U.  S.),  13  Snp. 

1682,  §§  1956-1960,  2706.    Uaho:   R.  S.  Ct.  Rep.  998.    The  object  of  the  reinscrip- 

1887,  §§  2997-^004.    nUnoii :  R.  S.  1889,  tion  is  to  obviate  the  necessity  of  searching 

eh.  30,  §§  29-32,  ch.  95,  §  4.    Indiana :  R.  for  mortgages  more  than  ten  years  bsck. 

S.  1888,  §§  2926,  2631.     lowm:  R.  Code  To  effect  it,  a  new  description  of  the  prop- 

1888,§3112.  Kansaa:  G.  8. 1889, {§  1128-  erty  is  necessary;  and  a  mere  reference  to 

1130,8885.    Xantneky:  G.  S.  1888,  ch.  24,  the  previous  mortgage  is  not  sufficient. 

H  8-14.  Imdaimia :  R.  Code  1889,  }§  2264-  Shepherd  v,  Orleans  Cotton  Press  Co.  2  La. 

2266.    In  this  State  the  registry  preserves  Ann.  100 ;   Hyde  v.  Bennett,  2  La.  Ann. 

the  evidence  of  mortgages  during  ten  years,  799 ;   Pouts  v.  Reggk),  25  La.  Ann.  637. 

reckoning  from  the  day  of  its  date;  its  ef-  Ibdiia:  R.  S.  1883,  ch.  73,  J§  8,  9.    Massap 

feet  ceases,  even  against  the  contmcting  olrasetts:  P.  S.  1882,  ch.  ISO,  §  14.    mnaa- 

paities,  if  the  inscriptions  have  not  been  re-  iste:  G.  S.  1891,  §  4131.    Karyland:  R. 

newed,  before  the  expiration  of  this  time,  in  Code  1888,  art  24,  §$  13-16.    lUdiigaa  : 

the  manner  in  which  they  were  first  msde^  Annot  Stats.  1882,  §§  5683-5689.    Xisais- 

As  to  necessity  of  mnscription,  see  Batey  lippi:   R.  Code  1880,  {§  1209, 1212, 1218. 

p.  Woolfolk,  20  La.  Ann.  885  ;  Kohn  v.  Mc-  Mississippi  Yaliey  Co.  v.  Chicago,  St  L.  & 

HattOD,  20  La.  Ann.  223 ;  Levy  v.  Ments,  N.  O.  R.  R.  Co.  58  Bliss.  846,  38  Am.  Rep. 

23  La.  Ann.  261 ;  Adams  v.  Danais,  29  La.  348.   Mifsonri:  1  R.  S.  1889,  §  2418.    Xoa- 

Ann.  815;  Watson  v.  Bondnrant,  30  La.  tana:  Comp.  Suu.  1887,  p.  661,  §}  258- 

Ann.  1 ;  Sueoeasion  of  Gayle,  30  La.  Ann.  S60.    Vehraaka :  Comp.  Stats.  1886,  ch.  78, 

361 ;  Patterson  v.  De  la  Ronde,  8  WalL  §§  1^18.    Kevada:    G.  S.  1885,  $§  2598* 

292 ;  Bondnrant  v,  Wataon,  108  IT.  S.  281.  2595 ;   Grellet  v.  Heilshom,  4  Nev.  526^ 

Neither  inscription  nor  reinscription  neces-  Vtw  Hampshire:  P.  S.  1891,  ch.  186,  §  4. 

8sry  as  against  the  parties  or  their  heira.  Vtw  Janej:  Rev.  1877,  pp.  155,  705,  706; 
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conveyances  shall  nofc  be  valid  as  against  persons  other  than  the 
grantor,  his  heirs  and  devisees,  and  persons  having  notice  thereof, 
unless  they  are  recorded  in  the  registry  of  deeds  for  the  county  in 
which  the  land  is  situated.     In  somewhat  different  terms,  bat  with 
like  effect,  the  statutes  of  some   States  provide  that  conveyances 
shall  be  void  as  to  subsequent  purchasers  and  creditors  in  good  faith 
and  for  a  valuable  consideration  without  notice,  until  and  except 
they  are  recorded  or  left  for  record  in  the  proper  registry  of  deeds. 
Everywhere  a  record  properly  made  is  constructive  and  absolote 
notice  of  the  conveyance  as  recorded.     Priority  of   record,  as  a 
general  rule,  gives  priority  of  title ;  and  this  priority  dates  from 
the  time  the  instrument  is  delivered  to  the  recorder  for  record.    A 
mortgage  is  a  conveyance  with  a  condition ;  and  the  mortgagee  is 
a  purchaser ;  and  in  most  of  the  States  there  are  no  special  pro- 
visions in  relation  to  recording  mortgages,  but  the  general  provisions 
as  to  record  apply  as  well  to  mortgages.  1 

457.  In  most  of  the  States,  all  instruments  relating  to  the 
title  to  real  estate  are  reoorded  in  the  same  books  of  record, 
but  in  several  States  it  is  provided  that  all  mortgages  shall  be  re- 
corded in  separate  books  kept  for  this  purpose  only.^    A  record  not 

Snpp.  1886,  pp.  138,  135.     And  see  Den  1882,  §  1776.    Boatii Dakota:  C^mp.  Lam 

V,  Wade,  20  N.  J.  L.  291.     The  Mort-  1887,§3293.  TennMiea:  Codel8Si,S{2Sll> 

gage  Regitftrj  Act  does  not  apply  to  mort-  2837,  2843, 2887-2890.    Tazu:  S  Ber.  Civ. 

gages  of  leasehold  estates.     Hatebinson  v.  Stats.*  1889,    arts.  4332<-4334.     ITtili  T.: 

Bramhall,  42  N.  J.  £q.  372,  7  Ad.  Rep.  Comp.  Laws  1888,  §§  2610-2613 ;    Keelio 

873,  reversing  Deane  v.  Hatchinson,  40  N.  v.  Wells,  104  U.  8. 428.   Yenmnit:  R.  La«s 

J.  Eq.  83,  2  Atl.  Rep.  292.    Subsequently  1880,  ch.97,§§  1927-1935.  Virginia:  Code 

a  statute  was  enacted  requiring  mortgages  1887,  ch.  109,  §§  2465-2467;  McCormack 

of  leasehold  estates  to  be  recorded,  and  mak-  o.  James,  36  Fed.  Rep.  14,    Washiagtoa : 

ing  the  recording  acts  applicable  thereto.  Code  1881,  §  2314.    West  Virgiata:  Oode 

Laws  1887,  ch.  161.    The  registry  act  ap.  1887,  ch.  74,  §§  4-8.    Wltoonsia:  Annot. 

plies  as  against  the  State.  Clement  0.  Bart-  Stats.  1889,  §§  2241-2244.    Wyoming :  R. 

lett,  33  N.  J.  Eq.  43.     Ktw  Mazioo  T. :  S.  1887,  §§  15-25. 

Comp.  Laws  1884,  §§  429, 2761-2762 ;  Laws  ^  Oalifomia :  Civ.  Code,  §  1171.  Uske : 
1887,  ch.  10.  Kew  York :  4  R.  S.  8th  ed.  R.  S.  1887,  §  2999.  Miohigaa :  Annot  Staki. 
1889,  pp.  2469,  2470.  Korth  Carolina:  1882,  §  567.  See,  as  to  what  instmmeDt 
Laws  1885,ch.  147.  Kortli  Dakota :  Comp.  should  be  recorded  as  a  mortgage,  Balen 
Laws  1887,  §  3293.  Ohio:  I  R.  S.  1892,  v.  Mercier,  75  Mich.  42,  42  N.  W.  Rep. 
§§  1143,  4132-4135.  Oklahoma  T. :  Comp.  666.  Vefaraska:  Comp.  Stats.  1885,  ch.  18, 
Stats.  1890, §§  1707, 1708.  Oregon:  2  Annot.  §  82.  Hew  Mazieo :  Laws  1887, ch.  10,{5. 
Stau.  1887,  §  3027.  PumsylTsaia :  Bright-  Kew  YoA :  R.  S.  1889,  pt.  2,  ch.  S,  §}  ^  ^ 
ly's  Pardon's  Dig.  1883,  pp.  565,  587.  Korth  Dakota:  Civ.  Code  1887,  §  3274. 
Rhode  Island  :  P.  S.  1882,  ch.  173,  §§  3,  4.  Ohio :  R.  S.  1892,  §  1143.  Boath  Daksta: 
But  this  statute  does  not  make  an  unac-  Cit.  Code  1887,  §  3274.  Texas:  Rev.  Cir. 
knowledged  deed  Toid  as  to  others  having  Stats.  1889,  art  4304;  Cavanangh  o.  Peter- 
actual  notice  of  its  existence.  Westerly  son,  47  Tex.  197.  But  a  mechanic's  lien 
Sht.  Bank  v.  Stillman  Manuf.  Co.  16  R.  L  need  not  be  recorded.  Quinn  v.  Logan,  67 
497, 1 7  Atl.  Rep.  918.    South  Carolina :  O.  S.  Tex.  600,  4  &  W.  Rep.  247. 

882 


MATURE  AMD  APPLIOATIOM  OF  REOISTKY   ACTS.  [§  458. 

made  in  the  proper  book  does  not  operate  as  constractive  notice.^ 
Usage  may  determine  the  yalidity  of  a  record.  Thns,  where  mort- 
gages of  real  and  personal  property  are  required  to  be  recorded  in 
separate  books,  and  a  mortgage  embracing  both  real  and  personal 
property  is  recorded  only  in  the  book  of  real  estate  mortgages,  it 
is  held  to  be  sufficiently  recorded  to  make  it  constractive  notice  of 
the  lien  upon  the  personal  property,  it  appearing  that  it  is  the  cus- 
tom to  record  such  mortgages  in  this  manner  without  making  a 
double  record. 

468.  The  recording  acts  of  several  States  provide  that  mort- 
gages shall  be  recorded  within  a  specified  time  after  execution.*'' 

Mortgages  of  personal  property  are  gen-  Code  1882,  §§  1959.  I960,  2705;  Mjers  v, 

erally  recorded  separately  from  mortgages  Picquet,  61  Ga.  260;   Adaii  v,  Daris,  71 

and  other  instroments  relating  to  real  prop>  Ga.  769.    Tndiaiia :  Deeds  and  mortgages 

erty.     In  some  Stares  separate  books  are  not  recorded  within  forty-five  days  from 

required  fur  releases  of  mortgages  and  other  their  execution  are  fraudalent  and  void  as 

liens,  for  mechanics'  liens,  for  marriage  against  subsequent  purchasers,  lessees,  or 

contracts,  and  in  a  few  States  separate  mortgagees  in  good  6uth  and  for  a  valuable 

books  are  required  for  each  class  of  instru-  consideration.    R.  S.  1888,  §§  2931,  2932. 

meuts  relating  to  real  property.  As  to  proof  of  recording,  see  Moore  v. 

^  Parsons    v.  Lent,  34  N.  J.  £q.  67;  Glovef,  115  lud.  367,  16  N.  £.  Rep.  163. 

Deaoe  v.  Hutchinson,  40  N.  J.  £q.  83 ;  Van  Kentoeky :  Deeds  other  than  deeds  of  trust 

Thomiley  o.  Peters,  26  Ohio  St  471.  and  mortgages,  by  residents  of   the  State, 

^  Alabama :  Mortgages  to  secure  debts,  sixty  dajs  from  date ;  by  persons  residing 

created  at  the  date  thereof,  are  void  as  to  out  of  the  State  in  the  United  States,  four 

parchasers,  mortgagees,  and  judgment  cred-  months ;  by  persons  out  of  the  United  States, 

iton,  without  notice,  unless  recorded  within  twelve  months.    G.  S.  1888,  p.  315,  §  14. 

thirty  days  from  date.    Other  mortgages  Xarylaud :  Deeds  and  mortgages,  within  six 

bare  priority  from  the  time  they  are  re-  months  from  date.    P.  G.  Laws  1888,  art. 

corded.     Code  1886,  §§  1797,  1810-1812;  21,  §§  13-15.    When  so  recorded  they  take 

Coster,  p.  Bank,  24  Ala.  37 ;  De  Vendal  v.  effect  as  between  the  parties  from  their 

Malone,  25  Ala.  272 ;  Cook  v.  Parham,  63  date ;  otherwise  they  are  not  valid  for  the 

Ala.  456.  Deeds  must  be  recorded  within  the  purpose  of  passing  the  title.    A  mortgage 

same  period.     Delaware :  A  mortgage  for  not  recorded  within  six  months  has  priority 

porchase-money  recorded  within  thirty  days  over  general  creditors  at  its  date,  but  not 

after  its  execution  has  precedence  of  any  over  subsequent   creditors.     Sixth  Ward 

jadgment  or  other  lien  of  prior  date.   Other  Building  As&o.  v.  Wilson,  41   Md.  506; 

deeds  and  mortgages   must    be   recorded  Pleaff  i;.  Jones,  50  Md.  263  ;  Dyson  v,  Sim- 

witbin  three  months  after  delivery  in  order  mons,  48  Md.  207.    Oregon :   Deeds  and 

to  avail  against  a  subsequent  fair  creditor,  mortgages  must   be  recorded  within  five 

mortgagee,  or  purchaser  for  a  valuable  con-  days  after  execution.    2  Annot.  Laws  1887, 

fiidcration  without  notice.    R.  Code  1874,  §  3027.    Pennsylyaaia :   Deeds  and  mort- 

pp.  504,  505,  §  21 ;  Laws  1881,  ch.  520;  gages  must  be  recorded  within  six  months 
Laws  1883,  p.  509.  Qeorgia :  Deeds  must  after  execution.  Brightly's  Pnrdon's  Dig. 
be  recorded  within  one  year  and  mortgages    1883,  pp.  587,  588.    This  provision  was  first 

within  thirty  days  from  date,  or  they  will  enacted  in  1715,  for  the  protection  of  subse^ 

be  postponed  to  other  liens  or  purchases  quent  mortgagees  and  others  from  loss  by 

made  prior  to  the  record  without  notice  of  secret  pledges  of  property.  The  six  months 

the  unrecorded  conveyance.    The  record  of  allowed  are  calendar  months.    Brudenell 

mortgage  not  made  within  the  time  pre-  v.  Vaux,  2  Dall.  302.    By  recent  statute, 

Kribed  is  notice  from  the  time  of  record,  applicable  to  Philadelphia  alone,  deeds  and 
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The  effect  of  this  proyision  is  not  to  invalidate  the  mortgage  as 
between  the  parties,  if  not  recorded  within  the  time  specified.  It 
is  admissible  in  evidence,  and  is  an  equitable  lien,  although  not  so 
recorded.^  The  failure  to  comply  with  this  requirement  only  goes 
to  the  effect  of  the  mortgage  as  to  subsequent  purchasers.  As  to 
purchasers  whose  conveyances  are  registered  before  a  mortgage 
recorded  after  the  expiration  of  the  limited  time,  the  mortgage  is 
ineffectual.^  Of  two  mortgages  of  equal  equity,  recorded  within 
the  time  limited  after  execution,  that  which  is  first  recorded  has 
priority.* 

The  effect  of  these  provisions  is  that  the  record,  when  made 
within  the  prescribed  time,  relates  back  to  the  date  of  delivery  of 
the  instrument,  and  gives  it  priority  over  an  instrument  of  subse- 
quent date  or  delivery,  although  thisi  has  already  been  recorded.^ 

other  convejancM  are  Talid  as  against  sub-  anee  recorded  within  twenty  dajs  from  the 

sequent  porchasers  onlj  from  the  date  of  daj  of  its  acknowledgment  shiUl,  noless  it 

record.    Pardon's  Ann.  Dig.  p.  SI  10,  §  5.  be  a  mortgage,  or  a  deed  of  trust  not  ta 

A  mortgage  for  purchase-money,  If  re-  consideration  of  marriage,  be  as  valid  as  to 

corded  within  sixty  days  from  its  execution,  creditors  and  subsequent  purchasers  as  if 

has  priority.    Brightly 's  Pnrdon's  Dig.  p.  recorded  on  the  day  of  acknowledgment 

58S ;  Bratton's   Appeal,  8    Pa.   St   164 ;  Code  1887,  §  2467. 

Parke  v.  Neeley,  90  Pa.  St.  52.    Of  two  In  seyenU  States,  provisionB  allowing  time 

mortgages    for   pnrchase>money   recorded  fos  recording  instruments  baTe  been  re- 

withitt  the  sixty  days,  that  which  is  first  pealed  recently,  as  in  Galifomia,  IKstriet  ef 

recorded  has  priority.    Dungan  v.  Am.  L.  Golimibia,  MiiiaiMippi,  ISew  Jenoy,  V«th 

Ins.  &  Trust  Co.  52  Pa.  St.  253.    With  the  Carolina,  and  Ohio,  and  it  is  not  probable 

exception  of  mortgages  for  purchaae-money,  that  like  provisions  now  remaining  upon 

no  mortgage  is  a  lien  until  left  for  record ;  the  statute  books  will  remain  many  jean 

but  when  recorded,  the  priority  of  lien  is  longer. 

according  to  the  priority  of  record.  Brooke's  ^  Sixth  Ward  Building  Abso.  9.  WiUioo, 

Appeal,  64  Pa.  St.  127;  Foster's  Appeal,  41  Md.  506;  Den  v.  Watkins,  6  N.  J.  L. 

3  Pa.  St.  79 ;  Brigfatly's  Dig.  1872,  p.  478.  445 ;  Ashe  v.  Livingston,  2  Bay,  80;  Pa- 

If  two  or  more  deeds  are  left  on  the  same  man  v.  Hart,  2  Bay,  251 ;  Ash  v.  Ash,  I 

day,  they  have  priority  according  to  tlie  Bay,  304;  Bootes  v.  HolIiday,6  Hanf.S51; 

bime  they  were  left  at  the  office  for  record.  Plnme  u.  Bone,  13  N.  J.  L.  63 ;  Charter  r. 

Brooke's  Appeal,  64  Pa.  St  127.    If  the  Graham,  56  HI.  19. 

mortgage  remain  unrecorded  at  the  time  of  '  Cowan  v.  Green,  2  Hawka,  364. 

the  death  of  the  mortgagor,  though  good  '  Dungan  v.  Am.  Life  Ins.  &  Trust  Ca 

against  ))im  while  he  lived,  it  is  not  good  52  Pa.  St.  253 ;  IXn  v.  Boberta,  4  N.  J.  L. 

against  his  creditors  after  his  decease,  but  815;  Wood  v.  Lordier,  115  Ind.  519, 18  N. 

roust  then  come  in  with  hia  general  debts.  £.  Bep.  34;  Gibson  v.  Eeyes,  112  Ind.  568, 

Brigbtly's  Pnrdon'a  Dig.  p.  588 ;  Nice*s  Ap-  14  N.  E.  Rep.  591,  modifying  or  ravcrsmg 

peal,  54  Pa.  St.  200 ;  Adamses  Appeal,  1  Cain  v,  Hanna,  63  Ind.  408. 

Pa.  447.     South  Oaielina :    Deeds,  deeds  «  Clarke  v.  White,  12  Pet  178 ;  Bets  v, 

of  trust  and  mortgages,  and  statutory  liens  Mnlm,  62  Ala.  365 ;  Claiborne  v.  Holmes, 

are  valid,  so  as  to  affect  subsequent  creditors  51  Miss.  146 ;  Breckenrtdge  v.  Todd,  S  T. 

or  purchasers  for  valuable  consideration  B.  Mon.  Ky.  52, 16  Am.  Dec.  83 ;  19ichols  v. 

without  notice,  only  when  recorded  within  Hampton,  46  Ga.  253 ;  Anderson  p.  DugB>i 

forty  days  from  the  time  of  execution.    P.  29  Ga.  440 ;  Northmp  v.  Brehmer,  8  Ohio, 

8.  1882,  §  1776.    VIzginiA :   Any  convey-  392. 
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A  record  made  after  the  prescribed  time  operates  as  notice  only 
from  the  time  of  delivery  of  the  instrament  for  record.^  As  be- 
tween conveyances  neither  of  which  is  recorded  within  the  pre- 
scribed time,  the  ordinary  mle  of  priority  of  record  prevails,  and 
preference  is  given  to  the  instrament  first  recorded.'  The  terms  of 
the  statute  may  determine  the  question  of  priority  between  instra- 
ments  not  recorded  within  the  prescribed  time. 

If  the  second  deed  is  executed  after  the  first  deed  has  been  re- 
oorded,  though  not  within  the  time  limited,  the  first  deed  has  pri- 
ority.' If  the  second  deed  be  made  before  the  first  deed  is  recorded, 
and  the  second  deed  be  recorded  within  the  time  limited,  but  the 
first  deed  be  not  so  recorded,  though  recorded  before  the  second 
deed,  the  second  deed  has  pHority  by  virtue  of  relation  back  to  the 
time  of  its  execution.^ 

Such  a  provision  is  a  pernicious  one,  and  is  the  source  of  much 
more  inconvenience  and  fraud  than  it  can  possibly  prevent.  It 
practically  amounts  to  a  withdrawal  of  the  protection  of  the  reg- 
istry law  for  the  period  allowed  for  registration.  A  purchaser  is 
never  sure  of  his  own  priority  until  he  has  waited  for  the  prescribed 
time. to  elapse  after  the  recording  of  the  deed  to  himself. 

469.  A  mortgagee  of  real  estate  is  a  purchaser  within  the 
meaning  of  the  recording  laws.  This  is  declared  by  statute  in 
some  States,  and  in  others  it  is  a  rule  of  judicial  construction.^ 
^*  When  I  speak  of  a  purchaser  for  a  valuable  consideration,"  says 
Lord  Hardwicke,  **  I  include  a  mortgagee,  for  he  is  a  purchaser  'pro 

^  De  Lane  v,  Moore,  14  How.  853 ;  Wj-  Namee  v,  Hackabee,  20  S.  C.  190;  Reaaoner 

man  v.  Raasell,  4  Bias.  307  ;  Men!  v.  Ratli-  o.  £dmnD<laon»  5  Ind.  393. 

bone,  31  Id4L  454 ;  Gilchrist  o.  Goagh,  63  *  Steele  v.  Manaell,  6  Rich.  L.  437 ;  Adair 

Ind.  576, 30  Am.  Rep.  250 ;  Anderwn  v.  Do-  v,  Davig,  71  Ga.  769. 

gu,  29  6a.  440;  Adair  v.  Davis,  71  Ga.  «  Leger  o.  Dojle,  11  Rich.  L.  109,  119, 

769 ;  McGuire  v.  Barker,  61  Ga.  339 ;  Mal>  70  Am.  Dec.  240 ;  per  Wardlaw,  J.,  Mc- 

lory  V.  Stodder,  6  Ala.  801 ;  McNamee  v.  Namee  v.  Hockabee,  20  S.  C.  190, 193,  per 

Hnckabee,  20  S.  C.  190 ;  Steele  p.  Mansell,  McGowan,  J. 

6  Rich.  L.614;  South  Carolina  Loan  Co.  v.  *  §  710;  Carpenter  v.  Longan,  16  Wall. 

McPheison,  26  S.  C.  431,  2  S.  £.  Rep.  267  ;  271 ;  Haynsworth  v.  Bischoff,  6  8.  C.  159 ; 

King  9.  Fraser,  23  S.  C.  543 ;  Hockenhall  v.  Bass  v.  Whelew,  2  Tenn.  Ch.  531 ;  Patton 

Oliver,  80  Ga.  89,  4  S.  E.  Rep.  328 ;  San-  p.  Eberhsrt,  52  Iowa,  67,  2  N.  W.  Rep.  954 ; 

bom  9.  Adair,  29  N.  J.  £q.  338 ;  Claiborne  Moore  v.  Walker,  3  Lea,  656 ;  Weinberg  v. 

V.  Holmes,  51  MIm.  146;  Harding  v.  Alien,  Rempe,  15  W.  Va.  829;  Chapmtn  v.  Mil- 

70  Ifd.  395.    In  Soath  OaroliBa,  prior  to  ler,  ISO  Mass.  289;  Jordan  v.  McNeil,  25 

JsBiiarj  1, 1877,  a  valid  record  conld  not  be  Kans.  459 ;  Whelan  v.  McCreary,  64  Ala. 

made  after  the  time  limited.    Bloom   v.  319;  McDowell  o.  Lockhart,  93  N.  C.  191; 

Simms,  27  S.  C.  90,  3  S.  £.  Rep.  45.  Elechner  v.  Snmpter,  12  Oreg.  161 ;  Herff 

*  nesehner  v.  Sumpter,  12  Oreg.  161,  6  v.  Griggs,  121  Ind.  471,  23  N.  £.  Rep.  279; 

Pae.  Rep.  506;  Adair  p.  Davis,  71  Ga.  769 ;  Eargason  v.  Edrington,  49  Ark.  207,  214,  4 

Nortbmp  «.  Brehmer,  8  Ohio,  392;  Mo-  &  W.  Rep.  763;  Rowdl  v.  WiUiama,  64 

Wis.  636,  12  N.  W.  Rep.  86. 
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§  460.]  BEGISTRATIOK  AS  AFFECTING  PBIORITT. 

tantoJ^^  ^    A  trustee  in  a  deed  of  trust  is  also  a  purchaser  for  Yaloe. 
He  occupies  the  same  ground  with  respect  to  notice,  either  actual 
or  constructive,  of  any  outstanding  equities,  that  a  mortgagee  does.^ 
460.  A  mortgage  given  to  secure  a  preexisting  debt  is  by 
rsome  courts  distinguished  from  one  upon  which  the  consideration  is 
}paid  at  the  time  of  its  execution  ;  and  the  same  rule  is  applied  in 
rcase  of  a  purchase  in  consideration  of  the  grantee^s  cancelling  an 
•existing  debt  of  the  grantor.     The  mortgage  or  deed  made  in  con- 
isideration  of  a  preexisting  debt  does  not  constitute  the  grantee  a 
purchaser  for  value  in  good  faith.     The  former,  although  given 
upon  a  valid  consideration  as  between  the  parties,  is  not  regarded  as 
a  purchase  for  a  valuable  consideration  which  will  entitle  the  mort- 
gagee to  protection  against  prior  equities,  although  he  had  no  notice 
of  them  when  he  took  the  mortgage.^     He  must  have  parted  with 

I  In  Wnionghby  o.  Willooghbjr,  1  T.  R.  Barden,  49  N.  Y.  2S6 ;   Padgett  v.  Lav- 

763.     And  see  Porter  v.  Green,  4  Iowa,  rence,  10  Paige,  170,  180,  40  Am.  Bee  232 ; 

571;  See?era  v,  Delashmntt,  11  Iowa,  174;  Stalker  v.  M'Donald,  6  Hill,  93,  40  Am. 

Salter  o.  Baker,  54  CaL  140 ;  Singer  Mannf.  Dec.  389 ;  Dickerson  v.  Tillinghast,  4  Paige, 

Co.  V.  Chalmers,  2  Utah,  542.  215,  25  Am.  Dec.  528 ;  Coddington  v,  Baj, 

^  New  Orleans  Canal  &  B.  Co.  v.  Mont-  20  Johns.  637,  11  Am.  Dec  342;  Wetter- 

gomerj,  95  U.  S.  .16;  Kesner  p.  Trigg,  98  we\i  v,  Haff,  2  Sandf.  Ch.  98;  Union  Dime 

U.  S.  50.  Savings  Inst.  v.  Duryea,  67  N.  T.  84;  De 

*  Morse. «;. 'Godfrey,  3  Storj,  364,  889.  Lancey  v.  Steams,  66  N.  Y.  157;  Baokof 

4i^ii^«Vt :  Qafford  v.  Stearns,  51  Ala.  434 ;  Savings  v.  Frank,  13  J.  &  S.  404 ;  Constant 

Short  V.  Battle,  52  Ala.  456;  Alexander  v.  v.  Am.  Bap.  Soc.  21  J.  &  S.  170.    Peoasyi- 

Caldwell,55  Ala.  517;  Coleman  e.  Smith,  vaiiia:   Aahton's  Appeal,  73  Pa.  Sl  159. 

55  Ala.  368 ;  Cook  v,  Parham,  63  Ala.  456 ;  South  Gandina :  Zom  v.  R.  R.  Co.  5  S.  C. 

Thurman  o.  Stoddard,  63  Ala.  336 ;  Jones  90 ;  Summers  v.  Brice  (S.  C),  15  Sb  £.  Rep. 

V.  Robinson,  77  Ala.  499 ;  Banks  v.  Long,  374.    Tezai :  Spurlock  u,  Sullivan,  36  Tez. 

79  Ala.  3 19.  Arkaafai:  Fargason  v.  Edring-  511.    But  in  Steffian  v,  Milmo  Nat.  Bank, 

I  ton,  49  Ark.  207,  214.   Oalifomia :  Withers  69  Tex.  513, 6  S.  W.  Rep.  823 ;  jMcKamej  r. 

V.  Little,  56  Cal.  370.    Georgia :  Chance  v.  Thorp,  61  Tex.  648,  658 ;  Ayres  v.  Dnprey, 

McWhorter,  26  Ga.  815.    leva:  Koon  v,  27  Tex.  593, 86  Am.  Dec  657.    WlsooBsiB: 

Tramel,  71  Iowa,  132,  32  N.  W.  Rep.  243  ;  Funk  v.  Paul,  64  Wis.  35,  24  N.  WI  Rep. 

Phelps  V.  Fockler,  61  Iowa,  340,  14  N.  W.  419. 

Rep.  729, 16  N.  W.  Rep.  210.    Massadhu-       The  same  rule  was  laid  down  in  RUiflis 

setts:  Clark  v,  Flint,  22  Pick.  231,  243,  33  in  the  case  of  Metropolitan  Bank  v.  God. 

Am.  Dec.  733;   Buffington  v,  Gerrish,  15  frey,  23  HI.  579.    In  later  cases,  howerer, 

Mass.   156,  8  Am.  Dec.  97.     mohigaa :  it  has  been  held,  so  far  as  negotiable  paper 

Boxheimer  v.  Gann,  24  Mich.  372 ;  Edwards  is  concerned,  that  an  indorsee  takiri^  it  be- 

V.  McKernan,  55  Mich.  520,  523,^22  N.  W.  fore  maturity  as  payment  or  security  for  a 

Rep.  20.    Kisaissippi:   Hinds  v.  Pngh,  48  preexisting  debt  is  a  holder  for  value,  end 

Miss.  268 ;  Schumpert  &.  Dillard,  55  Miss,  takes  it  free  from  latent  defences  on  the 

848 ;  Perkins  r.  Swank,  43  Miss.  349 ;  Mc-  part  of  the  maker.    Doolittle  v.  Cook,  75 

Leod  V.  First  Nat.  Bank,  42  Miss.  99.    Hew  111.  354;  Manning  v.  McClure,  36  Bl.  49a 

Jersey :  Pancoast  v.  Duval,  26  N.  J.  Gq.  In  the  latter  case  Mr.  Justice  Lawrence,  r^ 

445;  Mingns  v,  Condit,  23  N.  J.  Eq.  313.  ferring  to  MetropoliUn  Bank  v.  Godfrey,  2? 

Hew  York :  Manhattan  Co.  v.  Evertson,  6  HI.  579,  said :  "  We  do  not  desire  to  be  nndcr- 

Paige,  457  ;  Van  Heusen  v.  Radcliff,  17  N.  stood  asovermling  that  position ;  but  if  that 

T.  580,  584,  72  Am.  Dec.  480 ;   Cary  v.  question  comes  again  before  us,  it  wifl  be 

White,  7  Lans.  1,  52  N.  Y.  138;  Weaver  v.  open  to  ailment  whether  a  different  prin- 
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some  value  or  some  right  upon  the  faith  of  the  mortgage  and  at  the 
time  of  it,  to  entitle  him  to  protection  as  a  purchaser.  He  must 
have  received  some  new  consideration,  or  must  have  relinquished 
some  security  for  a  preexisting  debt  due  him.^ 

A  mortgage  to  secure  a  future  indebtedness  constitutes  the  mort- 
gi^ee  a  purchaser  from  the  time  that  advances  are  made  by  the 
mortgagee  under  the  mortgage  without  actual  notice  of  a  subsequent 
mortgage.^ 

But  a  mortgage  to  secure  an  antecedent  debt  is  perfectly  valid 
as  between  the  parties,  whatever  may  be  its  effect  as  to  purchasers 
or  incumbrancers.^  Moreover,  such  a  mortgage,  if  taken  without 
notice  of  one  given  to  secure  a  future  indebtedness,  has  precedence 
of  it,  if  it  be  first  recorded.^ 

The  mortgagee  for  an  antecedent  debt  acquires  a  lien  upon  the 
property  to  the  extent  only  of  the  mortgagor's  equitable  interest 
at  the  time.  Thus,  if  the  mortgagor  has  then  contracted  to  sell 
the  land,  and  the  vendee  has  paid  a  portion  of  the  purchase-money, 
the  mortgage  is  a  lien  only  to  the  extent  of  the  unpaid  purchase^ 
money  upon  such  contract.  But  after  the  vendee  has  received  no- 
tice of  the  mortgage,  he  cannot  make  a  valid  payment  of  the  re- 
mainder of  the  purchase-money.^ 

This  rule  requiring  the  payment  of  an  actual  consideration  at  the 
time  of  the  transaction  to  constitute  a  bond  fide  purchaser,  within 
the  meaning  of  the  recording  acts,  does  not  apply  to  any  one  but  the 
original  mortgagee.  He  being  protected  by  the  recording  acts  from 
a  prior  unrecorded  conveyance,  any  one  who  takes  an  assignment 
from  him  is  entitled  to  the  same  protection,  although  the  assignee 
parts  with  no  valuable  consideration  for  the  assignment,  and  even 
though  he  has  actual  notice  of  the  prior  unrecorded  conveyance.^ 

If  the  mortgagee  upon  taking  the  mortgage  has  surrendered  any 
valuable  right,  such  as  a  vendor's  lien,  or  a  prior  mortgage,  upon 

ciple  should,  be  applied  to  oonTejances  of  *  Simons  v.  First  Nat.  Bank,  93  N.  Y. 

nal  estate  from  that  which  all  the  members  269. 

of  the  eoBrt  agree  should  be  applied  to  the  *  Steiner  v.  McCall,  61  Ala.  406 ;  Tor- 
indorsement  of  a  promissory  note.*'  ner  v.  McFee,  61  Ala.  468 ;  Machette  v. 
^  Spnrlock  v.  Snllivan,  36  Tex.  511 ;  Wan  less,  1  Colo.  SS5;  Kranert  v.  Simon,  65 
Pickett  tr.  Barron,  29  Barb.  505;  Webster  111.  344;  Smith  v.  Worman,  19  Ohio  Sl 
V.  Van  Sieenbergh,  46  Barb.  211 ;  Law-  145 ;  Paine  v.  Benton,  32  Wis.  491 ;  Brooks 
rence  v.  Clark,  36  N.  Y.  128 ;  Schnmpert  v.  o.  Owen  (Mo.),  20  S.  W.  Rep.  492. 
Dillard,  55  Miss.  848 ;  Hinds  v.  Pngh,  48  «  National  Bank  v,  Whitney,  ia3  U.  S.  99. 
Miss.  268,  272 ;  Perkins  v.  Swank,  43  Miss.  ^  Yonng  v.  Gny,  87  K.  Y.  457,  affirming 
349,  360;  Wilson  v.  Knight,  59  Ala.  172;  23  Hnn,  1. 

Bartlett  v.  Vamer,  56  Ala.  580;  Withers  >  Webster  o.  Van  Steenbergh,  46  Barb. 

V.  LitUe,  56  Cal.  370.  211 ;  Wood  «.  Cbapin,  13  N.  Y.  509,  67 

Am.  Dee.  62. 
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the  property,  the  new  mortgage  is  based  upon  a  valaable  considera- 
tion as  mach  as  if  he  had  paid  money  for  it.^  If  the  sole  considera* 
tion  of  a  conveyance  be  the  love  and  affection  of  the  grantor,  it 
will  not  hold  against  a  prior  unrecorded  mortgage  of  the  same 
property,  or  against  a  mortgage  imperfectly  recorded.^ 

But  numerous  authorities  hold  that  a  mortgagee  who  has  taken 
bis  mortgage  in  good  faith  to  secure  a  preexisting  debt,  or  a  pur- 
chaser who  has  received  a  conveyance  in  consideration  of  his  can- 
celling a  preexisting  debt,  is  entitled  to  be  regarded  as  a  purchaser, 
and  to  be  protected  as  such.^  The  weight  of  authority,  however, 
seems  to  be  against  this  position. 

461.  The  giving  of  further  time  for  the  payment  of  an  exist- 
ing debt,  by  a  valid  agreement,  for  any  period  however  short, 
though  it  be  for  a  day  only,  is  a  valuable  consideration,  and  is  sufB- 
cient  to  support  a  mortgage,  or  a  conveyance,  as  a  purchase  for  a 
valuable  consideration.^     But  the  mere  taking  of  collateral  security 

^  Lane  v,  Logue,  12  Lea,  681 ;  Constant  Mo.  App.  101 ;  Lawrence  v.  Owens,  39  Mo. 

V,  University  of  Rochester,  111  N.  T.  604.  App.  318 ;  Feder  v.  Abrahams,  28  Mo.  App. 

.   <  Aubnchon    v.    Bender,  44    Mo.    560;  454;    Heas  v.  Clark,  II  Mo.  App.  492,  he 

Bishop  V.  Schneider,  46  Mo.  472,  2  Am.  continues :    "  We  think  the  role  dedadbk 

Rep.  533.  from  these  authorities  is,  that  a  deed  made 

*  California :  Gassen  v.  Hendrick,  74  Cal.  in  consideration  of  the  absolute  discharge 
444, 16  Pac.  Rep.  242 ;  Schlater  v.  Harvey,  of  a  preexisting  debt  of  the  grantor,  or  an 
65  Cal.  158,  3  Pac.  Rep.  659 ;  Frey  v.  Clif-  adequate  portion  of  it,  will  coostitnte  the 
ford,  44  Cal.  335 ;  Robinson  v.  Smith,  14  grantee  a  purchaser  for  yaloe,  so  as  to  pnv 
Cal.  94.  See  Withers  v.  Little,  56  Cal.  370 ;  tect  him  against  a  previous  unrecorded  deed 
Partridge  p.  Smith,  2  Diss.  183.  Tti^*^^ :  of  the  same  grantor.  By  the  satisfaotioa 
Babcock  v.  Jordan,  24  Ind.  14;  Wert  v,  of  the  debt  the  creditor  divests  himself  of 
Kaylor,  93  Ind.  431 ;  Gilchrist  v,  Gough,  63  the  right  of  an  action,  or  of  securing  the 
Ind.  576, 30  Am.  Rep.  250 ;  Evans  v.  Pence,  original  liability,  and  places  himself  in  a 
78  Ind.  439.  The  doctrine  is  modified  to  the  worse  condition  than  he  would  have  done 
extent  that  such  a  mortgage  iocs  not  cat  off  by  a  definite  forbearance  of  the  debt" 
prior  secret  equities.  Busenbarke  v.  Ramey,  Horth  Carolina:  Brem  v.  Lockhart,  93  N. 
53  Ind.  499.  Kansas :  Jackson  p.  Reid,  30  C.  191 ;  Pottt  r.  Blackwell,  4  Jones  Eq. 
Kans.  10, 1  Pac.  Rep.  308 ;  Hayner  v.  Ebet-  58 ;  Branch  v.  GriflOn,  99  N.  C.  173, 5  S.  R. 
hardt,  37  Kans.  308,  15  Pac.  Rep.  168.  Rep.  393;  Bank  v.  Bridgers,  98  N.  C  67, 3 
Mississippi;  Soule r.Shofrwell,  52  Mi$s.  236.  S.  E.  Rep.  826.  Virgiaia:  Cammack  r. 
Missouri:  State  Bank  v.  Frame  (Mo.),  20  Soran,  30  Qratt.  292. 
8.  W.  Rep.  620.  Macf arlane,  J.,  says :  ^  §  610 ;  Hale  v.  Omaha  Kat.  Bank,  1 
"Whether  the  satisfaction  of  a  preexisting  J.  &  S.  40;  Cary  v.  White,  52  N.  T. 
debt  14  a  consideration  snfikient  to  protect  138;  Gilchriot  t;.  Gough,  63  Ind.  576,  19 
a  purchaser  of  real  estate  against  a  prior  Alb.  L.  J.  276,  30  Am.  Rep.  250;  Scbara- 
narecorded  deed,  of  which  he  has  no  notice,  pert  o.  Dillard,  55  Miss.  348 ;  Port  v.  Em- 
has  never  been  definitely  and  directly  passed  bree,  54  Iowa,  14,  6  N.  W.  Rep.  83 ;  Koom 
upon  by  this  court,  so  far  as  we  are  ad-  v.Tramel,  71  Iowa,  132,32  N.  W.  Rep.  243; 
vised."  After  reviewing  the  Missouri  cases,  Davis  v.  Lutkiewiez,  72  Iowa,  254,  33  N. 
the  most  important  of  which  are  Craw-  W.  Rep.  670 ;  Phelps  v,  Fockler,  61  Iowa, 
ford  V.  Spencer,  92  Mo.  498, 4  S.  W.  Rep.  840, 14  N.  W.  Rep.  729, 16  N.  W.  Rep.  210 ; 
713;  Fitzgerald  v.  Barker,  96  Mo.  661,  10  Cook  v.  Parham,  63  Ala.  456;  Thames  v. 
S.  W.  Rep.  45 ;  Redpath  v,  Lawrence,  42  Rembert»  63  Ala.  561 ;  Jones  v,  Robinson, 
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on  time  is  not  by  itself,  and  in  tbe  absence  of  any  agreement  be- 
yond it,  an  extension  of  tbe  time  of  payment  of  tbe  original  debt ; 
and  therefore  a  mortgage  taken  as  security  in  such  way  is  not  a 
parchase  for  value.^  Where  a  mortgage  is  made  in  terms  to  secure 
an  existing  note,  and  the  mortgage  declares  that  **  the  same  shall 
be  paid  in  the  manner  following,'*  giving  future  days  of  payment 
beyond  the  time  of  payment  mentioned  in  the  note,  the  mortgage 
extends  the  time  of  payment  of  the  note.  The  mortgage  in  such 
case,  by  reason  of  the  extension  of  the  time  of  payment,  is  founded 
upon  a  valuable  consideration.  The  date  of  payment  in  the  note 
and  the  date  of  payment  in  the  mortgage  being  inconsistent,  the 
latter  should  prevail.' 

A  mortgage  made  to  secure  a  loan  made  at  the  time,  as  well  as  a 
preexisting  debt,  is  based  upon  a  valid  consideration.^ 

462.  A  Judgment  creditor  is  not  a  purchaser  within  the  record^ 
ing  acts,  unless  he  is  made  so  by  statute.  He  was  not  regarded  as 
a  purchaser  at  common  law.  In  a  case  in  Peere  Williams,  *^  it  was 
granted,"  said  the  reporter,  **  that  if  Lord  Winchelsea,  the  cove> 
nantor,  had  made  a  mortgage  of  the  premises  for  a  valuable  con- 
sideration and  without  notice,  such  mortgagee,  in  regard  that  he 
might  have  pleaded  his  mortgage,  and  would  have  been  as  a  pur- 
chaser without  notice,  should  have  held  place  against  the  intended 
purchaser,  for  then  the  money  would  have  been  lent  on  the  title 
and  credit  of  the  land,  and  would  h^ve  attached  on  the  land ;  which 
wonld  not  be  so  in  the  case  of  a  judgment  creditor,  who,  for  aught 
that  appears,  might  have  taken  out  execution  against  the  person  or 
goods  of  the  party  that  gave  the  judgment ;  and  a  judgment  is  a 
general  security,  not  a  specific  lien  on  the  land."  ^  And  in  another 
case  given  by  the  same  reporter  it  was  said,  that  **  one  cannot  call  a 
judgment  creditor  a  purchaser,  nor  has  such  creditor  any  right  to 
the  land ;  Im  has  neither  ju%  in  re  nor  ad  rem,^^  ^  The  recording 
acts  do  not  change  the  common  law  in  this  respect,  unless  they  in 
terms  interpose  to  protect  a  judgment  lien ;  and  where  they  do  not 
it  stands,  as  at  common  law,  subject  to  the  prior  conveyance,  though 

77  AlA.499;F«rgaMii9.EdriDgtoB,49Ark.  thority  of  Gary  v.  White  to  the  facto  of 

207,  4  8.  W.  Rep.  763 ;  Sullivan  Sav.  Inst,  that  caw.    Dnrkee  v.  Nat.  Bank,  36  Hun, 

v.Tonng,  55  Iowa,  132;  Whitfield  v.  Rid-  565;    Hnbbard  v.  Gnrney,  64  N.  Y.  467; 

die,  78  Ala.  99.  Grocen'  Bank  v.  Penfield,  7  Han,  279,  282. 

1  Cary  v.  White,  52  N.  Y.  138,  reyening  <  Durkee  o.  Nat.  Bank,  36  Hun,  565. 

7  Laaa.  1 ;  Wood  p.  Robinson,  22  N.  Y.  >  Branch  v.  Griffin,  99  N.  G.  173,  5  S.  E. 

564 ;   the  dictum  in  the  case  of  Pratt  v.  Rep.  398 ;  Bank  v.  Bridgers,  98  N.  C.  67, 8 

Coman,  37  N.  Y.  440,  to  the  contrarj,  is  S.  £.  Rep.  826. 

denied  in  Gary  «.  White,  52  N.  Y.  138.  The  «  Finch  v.  Winchelsea,  1  P.  Wms.  277. 

courts  have  been  disposed  to  limit  the  au-  >  Brace  v.  Marlborough,  2  P.  Wms.  491. 
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this  be  not  recorded.^  If  there  be  an  existing  mortgage  at  the 
time  the  judgment  is  rendered,  the  judgment  will  bind  only  the 
equity  of  redemption,  whether  the  mortgage  be  recorded  or  not,  or 
whether  the  judgment  creditor  h&d  or  had  not  actual  notice  of  the 
mortgage  when  he  obtained  the  judgment.^  An  attachment  of  land 
upon  the  debt  of  one  holding  the  record  title  does  not  avail  at  all 
against  the  equitable  owner  of  the  estate,  or  against  one  claiming 
under  a  mortgage  or  deed  not  recorded.^  There  is  no  appreciable 
distinction  between  an  attachment  and  a  levy  of  an  execution  or  a 
judgment  lien,  except  that  which  results  from  the  amount  of  ex- 
pense incurred  in  the  latter  proceedings,  and  such  expense  cannot 
be  regarded  as  placing  the  creditor  in  the  situation  of  a  band  fide 
purchaser.^  Whether  the  lien  be  by  attachment  or  by  judgment, 
it  is  a  lien  only  upon  the  real  estate,  or  the  interest  in  it  owned  by 
the  debtor,  not  upon  that  owned  by  another,  as  is  the  case  when 
the  debtor  has  conveyed  it  or  mortgaged  it,  although  the  deed  be 
unrecorded.  The  creditor  is  entitled  to  the  same  rights  as  the 
debtor  had,  and  to  no  more.^ 

463.  A  mortgafire  reoorded  prior  to  an  entry  of  judgment 
which  is  a  lien  upon  the  property  takes  precedence  of  the  judg- 
ment lien,^  and  a  foreclosure  of  the  mortgage,  or  a  sale  of  the  prop- 
erty under  a  power  in  the  mortgage,  defeats  the  judgment  lien;' 
and  a  mortgage  recorded  prior  to  an  attachment  is  superior  to  the 
attachment  lien,  although  the  order  for  attachment  be  in  the  sher- 
iff's hands  at  the  time,  but  the  attachment  has  not  been  actually 
made.®  If  the  judgment  becomes  a  lien  only  from  the  date  of  its 
record,  then  as  against  a  deed  priority  depends  upon  the  priority  of 
record.  An  attachment  which  takes  effect  from  the  time  of  deliv- 
ering the  order  to  the  officer  takes  precedence  of  the  lien  of  a 
mortgage  executed  before  the  order  of  attachment  comes  to  the 
hands  of  the  officer,  but  not  recorded  till  afterwards.^ '  And  so  a 
judgment  which  is  a  lien  from  the  time  it  is  docketed  takes  prece- 

1  Knell  V.  Green  St.  Baildiog  Asso.  34  Bidwell,  8  Minn.  34;  Werts's  Appeal,  65 

Md.  67.  Pa.  St  306 ;  Tairer  v.  Ellison,  57  Ga.  54; 

>  Hackett  v.  Callender,  32  Vt.  97.  Goodenough  v,  McCoid,  44  Iowa,  659 ;  Lam- 

*  Hart  V.  Farmers'  &  Mechanics'  Bank,  bertville  Nat.  Bank  v.  Boss  (N.  J.),  IS  AtL 
33  Yt.  252;  Le  Clert  v,  Oallahan,  52  Cal.  Rep.  18. 

252.  «  Kennard  v.  Mabry,  78  Tex  151, 14  S. 

*  Fennsyl^aaia :  Corer  v.  Black,  1  Pa.    W.  Rep.  272. 

St.  493,  per  Chief  Justice  Gibaon ;  Rodgers  7  Qray  v.  Fatton,  13  Bnah,  625. 

V.  Gibson,  4  Yeates,  111  ;  Heister  v.  Fort-  >  Belbaze  v.  Ratto,  69  Tex.  636,  7  S.  W. 

ncr,  2  Binn.  40,  4  Am.  Dec.  417 ;  Shiyock  Rep.  501 ;  Coles  v.  Berrjhill,  87  Minn.  56, 

V.  Wagf^oner,  28  Pa.  St.  430.  38  N.  W.  Rep.  213. 

«  Jackson  v,  Dubois,  4  Johns.  216 ;  Scott  *  Cross  v,  Fombej,  54  Ark.  179, 15  S.  W. 

r.  M'Mnrran,  7  Blackf.  284;   Danwell  v.  Rep.  461. 
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denoe  of  a  mortgage  executed  and  recorded  after  the  docketing  of 
the  jadgment.^  A  creditor  having  actual  notice  of  a  prior  "unre- 
corded  mortgage  at  the  time  of  obtaining  his  judgment  lien,^  or 
before  the  debt  was  contracted,^  will  hold  his  lien  subject  to  such 
mortgage.  A  deed  or  mortgage  executed  and  recorded  after  a  judg- 
ment has  been  entered  against  the  mortgagor  is  of  course  subject 
to  the  judgment  lien,^  unless  the  mortgagor  holds  the  land  in  trust, 
such  as  a  resulting  trust  in  favor  of  his  wife.^  As  between  a  mort- 
gage and  a  judgment  rendered  in  a  county  different  from  that  in 
which  the  land  is,  priority  is  determined  by  priority  of  registration 
in  the  county  where  the  land  is  situate.^  A  mortgage  and  a  judg- 
ment entered  of  record  on  the  same  day,  the  record  not  showing 
which  was  first  recorded,  are  payable /?r(?  rata? 

Under  a  statute  which  provides  that  a  mortgage  recorded  within 
a  certain  time  after*  its  date  shall  take  effect  as  between  the  parties 
from  its  date,  a  judgment  recovered  subsequently  to  the  date  of  a 
mortgage,  and  before  the  recording  of  it,  binds  only  the  equity  of 
redemption,  and  is  subject  to  the  mortgage  without  regard  to  the 
question  of  actual  notice,  if  the  mortgage  is  subsequently  recorded 
within  the  time  prescribed  by  law.^  A  deed  or  mortgi^e  recorded 
after  the  time  prescribed  takes  priority  over  the  claims  of  all  cred- 
itors who  have  not  previously  established  a  lien.^ 

464.  An  unrecorded  deed  or  mortgage  is  in  several  States 
preferred  to  a  subsequent  judgment.  —  A  judgment  creditor  is  not 
considered  a  purchaser  within  the  recording  acts  of  these  States, 
for  a  judgment  lien  or  attachment  is  not  protected  by  them ;  and  a 
deed  or  mortgage  being  valid  without  being  recorded,  for  all  pur- 
poses except  that  of  preserving  its  lien  against  lond  fide  purchasers 
and  mortgagees,  is  valid  against  a  subsequent  judgment  lien.^^     In 

1  Galley  v.  Thanton  (N.  C),  17  8.  E.  ^  Hendrickson's  Appeal,  24  Fa.  St  368; 

Rep.  18.  Maze  v.  Bnrke,  12  Fhila.  335. 

s  Williams  v,  Tatnall,  29  HL  553 ;  Thomaa  •  See  §  544 ;  Eoell  v.  Green  St.  Bnilding 

9.  Vanlien,  2S  Gal.  616.   And  see  Gheese-  Asso.  34  Md.  67. 

broogh  V.  Millard,  1  Johns.  Gh.  409,  7  Am.  ^  South  Garolina  Loan,  &c.  Go.  v.  Mo- 
Dec.  494;   Mead  v,  N.  Y.,  Housatonic  &  Pheroon,  26  S.  G.  431,  2  S.  E.  Rep.  267. 
Northern  R.  R.  Go.  45  Gonn.  199.  ^^  Bargh  v.  Francis,  1  Eq.  Gas.  Abr.  820, 

*  Britton's  Appeal,  45  Fa.  Sc  172 ;  Lahr's  pi.  1 ;  Finch  v,  Winchelsea,  1  F.  Wms.  277  ; 
Appeal,  90  Fa.  St.  507.  Bum  v.  Burn,  3  Yes.  582.     California : 

«  Tarver  V.  Ellison,  57  Ga.  54;  Lambert-  Fixley  v.  Hoggins,  15  Gal.  127;  Plant  v. 

Tille  Nat.  Bank  v,  Bosa  (N.  J.),  13  Atl.  Rep.  Smythe,  45  Gal.  161 ;  Hoag  v.  Howard,  55 

18;  Van  Story  v.  Thornton  (N.  G.),  17  S.  Gal  564.    Indiana:   Orth  v.  Jennings,  8 

E.  Bep.  566.  Blackf.  420;  Foltz  v.  Wert,  103  Ind.  404 ; 

^  Seebergerr.  Gampbell  (Iowa),  55  N.  W.  Hays  o.  Reger,  102  Ind.  524 ;  Boyd  o.  An- 

Rep.  20.  derson,  102  Ind.  217 ;  Heberd  v.  Wines,  105 

•  Firebangh  9.  Ward,  51  Tex.  409.  Ind.  237;   Wright  v.  Jones,  105  Ind.  17. 
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Bach  case  it  makes  no  difference  that  the  mortgage  was  given  to  se- 
cure future  adyances,  which  had  not  been  made  when  the  jadgment 
was  rendered.^  It  has  even  been  held  that  lands  omitted  from  a  deed 
or  mortgage  by  mistake  may  be  regarded  as  conveyed  by  an  unre- 
corded deed  or  mortgage  so  far  as  a  subsequent  judgment  is  con- 
cerned ;  and  the  lien  of  the  judgment  will  be  subject  to  the  equity 
of  such  deed  or  mortgage.  This  decision  is  based  upon  a  statute 
which  is  held  to  accord  priority  only  to  a  lien  evidenced  by  some 
instrument  "  required  to  be  recorded."  * 

A  judgment  lien  is  subject  to  every  possible  description  of  equity 
in  favor  of  a  third  person  against  the  debtor  at  the  time  the  jodg- 
ment  lien  attached,  ^'  and  it  is  immaterial  whether  the  rights  of 
such  third  party  consist  of  an  equitable  estate  or  interest  in  the 
judgment  debtor's  land,  an  equitable  lien  on  his  land,  or  a  mere 
equity  against  the  debtor  which  attaches  to  or  affects  his  land.''' 

The  lien  of  a  mortgage  unrecorded  at  the  date  of  a  judgment, 
but  recorded  before  the  sale  upon  an  execution  thereon,  is  prior  to 
the  lien  of  the  judgment,  and  the  purchaser  buys  with  constructive 
notice  of  the  mortgage.*    But  where  a  statute  provides  that  a  mort- 

Iow»:  Firat  Nat  Bank  v.  Hajdett,  40  v.  Mcltowell,  48  Mo.  93;  Stillwdl  v.  He- 
Iowa,  659;  H07  V.  Allen,  27  Iowa,  208;  Donald,  89  Mo.  282.  Hebnika:  Witfanell 
Churchill  v.  Morse,  28  Iowa,  229,  92  Am.  v,  Coartland  Wagon  Co.  25  Fed.  Rep.  372; 
Dec.  422 ;  Welton  v.  Tizzard,  15  Iowa,  495 ;  Harral  v.  Graj,  10  Keb.  186 ;  liansfield  e. 
Bell  V.  Evans,  10  Iowa,  353;  Evans  v.  Me-  Gregory,  11  Neb.  297  ;  Galway  o.  Maldiov, 
Glasson,  18  Iowa,  150;  Norton  v,  Williams,  7  Neb.  285;  Hubbart  0.  Walker,  19  Keb. 
9  Iowa,  528 ;  Patterson  v.  Liuder,  14  Iowa,  94, 26  N.  W.  Bep.  713.  Hew  York :  Bacban 
414;  Sigworth  v.  Meriaro,  66  Iowa,  474,  24  v,  Sumner,  2  Barb.  Ch.  165,  47  Am.  Dee. 
N.  W.  Rep.  4 ;  Duncan  v.  Miller,  64  Iowa,  305 ;  Jackson  v.  Dubois,  4  Johns.  216 ; 
228,  227;  Phelps  v.  Fockler,  61  Iowa,  340.  Stevens  v,  Watson,  4  Abbott  App.  302; 
Kansas :  Plamb  v.  Bay,  18  Kans.  415  ;  Hoi-  Thomas  t;.  Kelsey,  30  Barb.  268 ;  Wilder  r. 
den  V,  Garrett,  28  Kans.  98,  where  the  sub-  Butterfield,  50  How.  Pr.  885 ;  Schmidt  r. 
ject  is  quite  fully  considered;  Wallace  v.  Hoyt,  1  Ed w. 652.  Pennsylvaaia :  Cover 9 
Mahaffey,  86  Kans.  152,  12  Pac.  Rep.  705.  Black,  1  Pa.  St.  498 ;  Shryock  9.  Waggoner, 
Htmtaoky :  Righter  0,  Forrester,  1 1  Bush,  28  Pa.  St.  480.  Tlxginta :  Cowardin  t>.  An- 
278 ;  Morton  o.  Robards,  4  Dana,  258 ;  derson,  78  Ya.  88 ;  Floyd  v.  Harding,  28 
Forepaugh  v.  Appold,  17  B.  Mon.  625,  681.  Gratt.  401. 

Maryland:    Knell  v.  Green   St.  BoUding       Otherwise  in  Ohio,  where   a  mortgage 

Asao.  34  Md.  67.    Mlmusota:  Since  G.  S.  takes  effect  only  from  the  time  it  is  re- 

1878,  c.  40,  §  21,  a  judgment  takes  prece-  corded;  §  457. 
dence  of  an  unrecorded  deed.    Dntton  v.        ^  Thomas  0.  Kelsey,  80  Barb.  368. 
M'Reynolds,  31  Minn.  66 ;  Welles  v.  Bald-       <  Galway  9.  Matehow,  7  Neb.  385. 
win,  28  Minn.  408;  Greenleaf  v.  Edes,  2        *  Snyder    v.  MarUn,   17   W.  Ya.  276; 

Minn.  264.    Misiiasippi  :   Kelly   v.  Mills,  Meier  v,  Kelly  (Oreg.),  29  Pac.  Rep.  265; 

41  Miss.  267.    Missouri :  Black  v.  Long,  60  Sweet  v.  Jacocks,  6  Paige,  355 ;  ChurcbiD 

Mo.  181 ;  Fox  v.  Hall,  74  Mo.  815;  Davis  v.  Morse.  23  Iowa,  229 ;  Peck  v.  Williami, 

r.  Ownsby,  14  Mo.  170,  55  Am.  Dec.  105;  113  Ind.  256,  15  N.  E.  Rep.  270;  Baker  v. 

Draper  v.  Bryson,  26  Mo.  108,  69  Am.  Morton,  12  Wall.  150;  Bush  v.  Bnsh,  S3 

Dec.  483;  Reed  v.  Ownby,  44  Mo.  204;  Kans.  556,  6  Pac.  Rep.  794. 
Sappington  v.  Oeschli,  49  Mo.  244;  Potter       *  Holden  v.  Garrett,  23  Kana.  98,  wbieh 
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gage  shall  not  be  a  lien  upon  the  property  until  it  shall  have  been 
recorded,  then  the  doctrine  of  notice,  it  has  been  held,  does  not 
apply  to  a  creditor,  but  to  purchasers  only.^ 

An  unrecorded  mortgage  given  by  an  ancestor  retains  its  prior- 
ity over  a  judgment  recorded  against  an  heir  at  law  during  the 
lifetime  of  the  ancestor,  although  the  judgment  creditor  had  no 
notice  of  the  mortgage  when  he  recovered  his  judgment.^ 

466.  But,  on  the  other  hand,  under  the  registry  laws  of 
many  States  it  is  held  that  the  lien  of  a  judgnient  or  attach- 
ment is  superior  to  an  unrecorded  mortgage,  or  to  a  recorded  mort- 
gage which  is  defectively  executed^  in  the  absence  of  actual  notice 
of  the  mortgage  on  the  part  of  the  judgment  or  attaching  creditor, 
or  of  the  execution  purchaser.^ 


ft>r  a  foil  diacuwioB  of  the  tnbject ;  fol-  ^4  Minn.  S81.    ViiriMippi :  Hnmphrejrs  r. 

lowed  in  Wmllace  v.  Mahafiej,  86  Kant.  153,  Merrill,  52  Min.  92 ;  Mississippi  Valley  C5o. 

1  a  Pac  Rep.  705.  „.  Chicago,  St.  L.  ft  N.  O.  R.  R.  Co.  58  Miss. 

»  Holtngt  r.  Guthrie,  4   Pa.  St.  123;  846, 88  Am.  St  Rep.  348.    Where,  however, 

Jaqnca  v.  Weeks,  7  Watte,  261.     These  the  outstanding  equity  of  a  third  person  is 

caaei  teem  to  be  oyermled  in  Solms  r.  Mc-  one  tiiat  arises  by  operation  of  law,  and  is 

CaUoch,  5  Pa.  St.  473 ;  but  the  authority  incapable  of  being  made  a  matter  of  record, 

of  the  latter  case  is  questioned  in  Uhler  v.  the  registry  lawi  have  no  application,  and 

Hntchinaon,   23   Pa.    St.    110;   Daris  ».  the  jadgmeat  creditor  remahis,  as  at  com- 

OwDflby,  14  Ma  170,  56  Am.  Dec.  105;  mon  law,  a  mere  volunteer.    Kelly  r.  Mflls, 

HoUen  v.  Garrett,  23  Kans.  98.  4I   Miss.  267  ;   Walton    v.  Hargroves,  42 

«  Voorhis  v.  Wcatervelt.  43  N.  J.  Eq.  642,  Mise.  18,  97  Am.  Dec.  429.    Hew  Jersey  : 

12  AtL  B«p.  533.    See  Vreeland  r.  Claflin,  Sharp  v.  Shea,  32  N.  J.  Eq.  65 ;  Hoag  ». 

24  N.  J.  Eq.  318.  Sayrc,  33  N.  J.  Eq.  552 ;  Westervelt  v, 

«  Taylor  ».  Miller,  13  How.  287, 292.  Ala-  Voorhis,  42  N.  J.  Eq.  1 79, 6  Atl.  Rep.  665  ; 
baaa :  Barker  9  3ell,87  Ala.  354 ;  King  ».  Howell  ».  Brewer,  5  AtL  Rep.  137.  Hew 
Paalk,  85  Ala.  186,  4  So.  Rep.  825 ;  Arinui-  Keiioo :  Mooie  v.  Davey,  1  N.  Mex.  308 ; 
warn :  Hawkins  r.  Filea,  51  Ark.  417, 11  S.  Ludlow  u.  Clinton  Line  R.  R.  Co.  1  Flipp. 
W.  Rep.  681 ;  Main  v.  Alexander,  9  Ark.  25.  Horfh  Carolina :  King  v.Portis,  77  N.  C. 
112, 47  Am.  Dec  732 ;  Cleveland  o.  Shan-  25.  Ohio :  Van  Thorniley  u.  Peters,  26  Ohio 
BOO  (Ark.),  12  S.  W.  Rep.  496.  Ooimeott-  St  471 ;  Mayham  v.  Coombs,  14  Ohio,  428 ; 
evt:  Moor  V.  Watson,  1  Root,  388.  IMstriet  White  ».  Denman,  16  Ohio,  59, 1  Ohio  St. 
of  CUiimliia:  Hita  v,  Nat.  Metropolitan  llO;  Foedick  w.Barr,  8  Ohio  St.  471;  Hoi- 
Bank.  Ill  U.  S.  722.  Ctooigia:  in  case  the  Hday  ».  Franklin  Bank,  16  Ohio,  538;  Lnd- 
debt  on  which  the  judgment  was  obtained  low  1;.  Clinton  Line  R.  R.  Co.  1  Flipp.  26 ; 
waa  antecedent  to  the  date  of  the  mortgage.  Tousley  v.  Tonsley,  5  Ohio  St.  78 ;  Paine  ». 
Andrews  v,  Mathews,  59  Qa.  466.  niiaola :  MooreUnd,  15  Ohio,  435,  45  Am.  Dec.  685. 
R.  S.  1891,  ch.  30, 1  30;  Reichert  9,  Mo-  Oiagon:  Baker  v.  Woodward,  12  Oreg.  8,  6 
Clufe.  23  111.  516 ;  Oolnmbna  Buggy  Ca  v.  Pao.  Rep.  178 ;  United  States  v,  Griswold, 
Graves,  108  111.  459;  Maasey  ».  Westcott,  7  Sawyer,  811,  882 ;  Dickey  v.  Henarie,  15 
40  HI.  160 ;  McFadden  v.  Worthington,  45  Oreg.  851, 15  Pac.  Rep.  464.  PenniylvaaU : 
HL  862;  Guitean  v.  Wisely,  47  IlL  433;  Hulings  ».  Guthrie,  4  Pa.  St.  128;  Hibberd 
Mnolord  v.  Mclntyre,  16  lU.  App.  316;  cBovier,!  Grant  Cas.  266;  Uhler  t^.Hutch- 
RoADO  V.  Baker,  120  IlL  308, 11  N.  B.  Rep.  ingon,  28  Pte.  St.  1 10 ;  Carpman  v.  Baccas- 
246.  MaMaohusetti :  Coffin  ».  Ray,  1  Met.  tow,  84  Pa.  St,  368.  Tenneaaee :  Bntler  v, 
212;  Gallagher  ».  Galledey,  128  Mass.  Maury,  10  Humph.  420.  Texas :  Ranney  v. 
367.  Ifinnewto :  Dutton  r.  McReynolds,  31  Hogan,  I  Tex.  Un.  Cas.  258 ;  Mainwaring  v. 
MinD  66 ;  lAmberton  p.  Mezchanta'  Bank,  Templeman,  51   Tex.  205 ;  Ayres  v.  Du- 
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§  465.]  BEOISTRATION  AS  AFFEGTIMG  PRIOBITT. 

The  statutes  of  these  States  in  terms  provide  that  unrecorded 
conveyances  shall  be  void  as  to  creditors,  or  subsequent  incuni- 
brancers;^  or  void  except  as  between  the  parties;^  or  not  Talid 
against  other  persons  than  the  grantors,  their  heirs  and  devisees, 
and  persons  having  actual  notice.^ 

A  purchaser  under  execution  sale  following  such  judgment  or  at- 
tachment is,  of  course,  in  like  manner  protected  against  a  prior 
unrecorded  deed  of  which  he  had  no  notice.*  It  does  not  matter 
that  the  judgment  was  for  a  preexisting  debt,^  or  that  the  subse- 
quently recorded  mortgage  was  given  to  secure  purchase-money.* 

In  Ohio,  inasmuch  as  the  statute  declares  that  mortgages  shall 
take  effect  only  from  the  time  they  are  left  for  record,  a  judg- 
ment recovered  after  the  date  of  a  mortgage,  and  before  it  is  re- 

pKy»  27  Tex.  593 ;   Grimes  t>.  Hobson,  46  >  Conaeetioat :  6.  S.  1888,  §  2961.    IbU- 

Tex.  416;  Steyenson  v.  Teziia  Rj.  Co.  105  ana:  B.  8.  1888,  §  2936.    Kaaaas:  6.  Sl 

U.  S.  703 ;  McEeen  v.  Saltenfoas,  61  Tex.  1889,  §  1125 ;  6.  S.  1885,  §  1108.    Kiiae 

325;  Arledge  v.  Hail,  54  Tex.  398.    Watt  R.  S.  1883,  cb.  73,  §  8.    Xamdhiiaatti 

Virginia :  Parkersburg  Nat  Bank  v.  Neal,  P.  8.  1882,  ch.  120,  §  4.    Hew  HampaUie 

28  W.  Va.  744;  Anderson  v.  Nagle,  12  W.  6.  8.  1891,  ch.  136,  §  4.    Bhodo  Idawl 

Va.  98.  P.  8. 1882,  ch.  178,  §  4.   Yonnont :  B.  Lava 

^  Yoiaasagainit"arediton:''AriioiiaT.:  1880,  §  193. 

R.  8.  1887,  §  2601.    Bistxiet  of  Ckdnmbia :  Gnditon  not  mmitionoa  in  thaao  BtatM*. 

R.  &  1874,  §  447.    Florida:  Dig.  of  Laws  Califomia:  Cir.  Code,  §  1214.     Gooigia: 

1881,  ch.  32,  §20.    lUinoii :  R.  8. 1889,  ch.  Code  1882,  §  2705.    Idaho:  R.  S.  1 887.  { 

30,  §  30.    Xontndky:  6.8.  1888,ch.24,  §  8001.    Iowa:  Code  1888,  §  3112.     IGsbi- 

8.    Mississippi:  R.  Code  1880,  §  1212.  Ho-  gan:  Annot.  Stats.  1882, §  5683.  Kbntaaa: 

braska:    Comp.  8tat8.  1885,  cb.  73,  f  16.  Comp.  8tat».  1888,  ch.  20,  §§  258-260.   Ho- 

Horth  Carolina:  Laws  1885,  ch.  147,  §  1.  vada:   Q.  8.  1885,  §  2594.    Hew  Xaxioo: 

Tennessee:  Code  1884,  §  2890.    Texas:  2  Laws  1887,  ch.  10.    Hortk  Dakota:  Comp. 

Rev.  CiT.  8tat8.  1889,  §  4332.    Virginia:  Laws  1887,  §  3293.    Sontli  Dakota :  Comp. 

Code  1887,  §  2465.    West  YirginU:  Code  Laws  1887, §  3293.    Hew  York:  R. 8. 1889, 

1887,  ch.  74,  §  4.  pt.  2,  ch.  3,  §  1.  Ohio :  1  R.  8.  1890,  f  4134. 

Void  as  against "  jndgment  creditors  "  in  Oregon :  2  Annot.  Laws  1887,  §  3027 ;  Laws 

Alabama:  Code  1886, §f  1810,1811.  Arkan-  1889,p.86.    Pennsylvania :  Brighdy's Pnr- 

sas :  Dig.  of  8tat8.  1884,  §  671.    Oolorado :  don  1883,  p.  565.  Utah  T. :  Comp.  Laws  1888, 

G.S.  1883,  §215;  Annot.  8tats.  1891,  §446.  §2613.  Washington:  R. Code  1881, §2314; 

Minnesota :  G.  8.  1891,  §  4131.    Hew  Jer  Laws  1887,  p.  50.  Wisooniin :  Annot  Slats, 

sey:   Re?.  1877,  p.  155;   Snpp.  1886,  pp.  1889,  §2241.    Wyoming:   R.  S.  1887,  §  17. 

133,135.  *  Looiaiaaa:  R.  Code  1889,  §2266.  IQs- 

Hot  valid  as  against  "sahseqnont  eredi-  sonri:  1  R.  8. 1889,  §  2420. 

tors:  "  Delaware :  R.  Code  1874,  p.  504.  *  McFadden  v.  Worthington,  45  BL  362; 

Xaryland :  R.  Code  1 888,  art.  24,  §  21 ;  Laws  Andrews  v.  Mathews,  59  6a.  466 ;  Jackson  9. 

1881,  ch.  520.    Oklahoma  T. :  Comp.  8tats.  Chamberlin,  8  Wend.  620,  625 ;  Garwood  v. 

1890,  §  1707.    South  Carolina :  G.  8. 1882,  Garwood,  9  N.  J.  L.  193 ;  Morrison  v.  Fimk, 

§  1776.    Under  this  statute  a  judgment  ob-  23  Pa.  St.  421 ;  Paine  v.  Mooreland,  15  Ohio, 

tained  after  the  execution  of  a  mortgage,  435,  45  Am.  Dec  585 ;  Bhle  v.  Brown,  31 

upon  a  debt  contracted  before  its  execution,  Wis.  405.   Otherwise  in  Hisafsrippi;  Kelly 

cannot  be  considered  a  subsequent  debt.  v.  Mills,  41  Miss.  267. 

Carraway  v.  Carraway,  27  8.  C.  576,  5  8.  £.  *  Uhler  v.  Semple,  20  N.  J.  Eq.  288. 

Bep.  157.    Tsxas:  Ber.  Gir.  StaU.   1889,  *  Boane  v.  Baker,  120  lU.  308,  U  N.E. 

§  4332.  Bep.  246. 
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NATURE  AXD  APPLICATION  OF  BEGISTBT   ACTS.      [§§  466,  467. 

corded,  takes  precedence  of  it*^  Yefc,  in  this  State,  a  judgment 
creditor  is  not  a  purchaser,  nor  is  he  in  any  way  entitled  to  the  priv- 
ileges of  that  position.^ 

If  a  mortgage  of  land  lying  in  two  counties  be  recorded  in  but 
one,  a  foreclosure  sale  passes  the  land  in  both,  as  against  a  pur- 
chaser under  a  judgment  docketed  in  the  county  where  the  mort- 
gage was  not  recorded  subsequently  to  the  foreclosure  proceedings. 
The  want  of  registration  does  not  disable  the  debtor  from  disposing 
of  the  property  by  a  valid  conveyance  before  the  judgment  lien 
attaches ;  nor  does  it  prevent  the  court,  in  a  proceeding  to  which 
the  debtor  is  a  party,  from  transferring  it  by  a  judicial  sale.^ 

466.  Generally,  knowledge  on  the  part  of  a  judgment  or  at- 
taching creditor  of  an  unrecorded  conveyance  of  the  debtoi''s  prop- 
erty affects  him  as  it  would  a  purchaser ;  that  is,  the  notice  is  equiv- 
alent to  a  record  of  the  deed.^  But  although  the  creditor  has  notice 
of  an  unrecorded  conveyance,  a  purchaser  at  the  sale  upon  execution 
is  not  affected  by  it,  and,  being  without  notice  himself,  he  acquires 
a  title  superior  to  the  unrecorded  mortgage.^  And,  on  the  other 
hand,  a  judgment  creditor  having  gained  priority  over  an  unre- 
corded mortgage,  a  purchaser  at  the  execution  sale  obtains  the 
same  priority,  notwithstanding  he  has  notice  of  the  mortgage.^  But 
knowledge  acquired  by  an  attaching  or  judgment  creditor  after  his 
lien  has  attached  does  not  displace  or  affect  it.^  If  a  creditor's  attor- 
ney have  actual  notice  of  a  conveyance  of  his  debtor's  land,  he  is  as 
much  debarred  from  claiming  relief,  as  a  bond  fide  creditor  without 
notice  thereof,  as  if  he  had  had  such  actual  notice  himself,  although 
the  creditor  denies  notice  in  his  answer  under  oath.^ 

467.  A  purchaser  at  an  ezeoution  sale  without  notice,  either 

1  Maybam  u.  Coombs,  14  Ohio,  428.  Un-  Strood   v,   Lockart,    4    Dall.    (Pa.)   158 ; 

der  a  itatote  of  the  State  of  KaoHW,  qatfce  Flojd  v.  Harding,  28  Gratt.  401 ;  Tonng  v. 

simUar  in  effect,  the  Snpreme  Court  of  the  Devries,  81  Gratt.  304 ;  Doyle  v.  Wade,  23 

latter  State  took  a  dififerent  view.    Holden  Fla.  90, 1  So.  Rep.  516;  Uhler  v,  Hutchin- 

V.  GarreU,  23  Kans.  98.  son,  23  Pa.  St.  110 ;  De  Vendell  v.  Doe,  27 

^  Toualey  v.  Toaalejr,  5  Ohio  St.  78.  Ala.  156.  In  Temieeiee  it  is  held  that  notice, 

s  King  V.  Portia,  81  N.  C.  382.  while  effectual  as  against  subsequent  pur- 

*  Mead  V.  N.  Y.,  Houaatonic  &  Northern  chasers,  does  not  avail  as  against  creditors. 

R.  B.  Co.  45  Conn.  199;  Priest  v.  Rice,  1  Coward  v.  Culver,  12  Heisk.  540;  Lookout 

Pick.  164, 11  Am.  Dec.  156  ;   Hutchinson  Bank  v,  Noe,  86  Tenn.  21, 5  S.  W.  Rep.  433. 

r.  Bramhall,  42  N.  J.  £q.  372,  7-  Atl.  Rep.  *  Miles  v.  King,  5  S.  C.  146. 

878 ;  Longhridge  v.  Rowland,  52  Miss.  546  ;  >  Smith  v,  Jordan,  25  Ga.  687  ;  Wait  v. 

Humphreys  v.  Merrill,  52  Miss.  92 ;  Hender-  Savage,  15  Atl.  Rep.  225. 

son  9.  Downing,  24  Miss.  106;   Swan  v.  "^  Humphreys  v.  Merrill,  52  Miss.  92; 

Moore,  14  La.  Ann.  838 ;  Wyatt  v.  Stewart,  Loughridge  v.  Rowland,  52  Miss.  546 ;  Hn- 

3^  Ala.  716 ;  Hart  v,  Eurmers'  &  Mechanics'  lings  v.  Guthrie,  4  Pa.  St.  123. 

Bank,  33  Yt.  252  ;  Goddard  v.  Prentice,  17  ^  Dickerson  v.  Bowers,  42  N.  J.  £q.  295, 

Conn.  546 ;  Britton's  App.  45  Pa.  St.  172 ;  11  Atl.  Rep.  142. 
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§  468.]  BEGISTRATION  AS  AFFECTING  PBIOBITT. 

actual  or  constructive,  of  any  interest  or  eqaity  of  a  third  peraon,  is 
a  purchaser  for  a  valuable  consideration,  and  is  entitled  to  the  pro- 
tection of  the  registry  acts,  though  the  judgment  did  not  make  the 
judgment  creditor  a  bona  fide  purchaser  entitled  to  such  protection.^ 
But  if  the  purchaser  at  the  execution  sale  had  at  the  time  actual  or 
constructive  notice  of  the  rights  or  equities  of  third  persons  in  the 
land,  he  acquires  a  title  subject  to  such  rights  and  equities.'  Pos- 
session operates  as  notice  to  the  judgment  creditor,  and  to  the  pur- 
chaser at  the  execution  sale,  of  the  purchaser's  rights,  just  as  it 
does  to  a  subsequent  purchaser.' 

If  the  judgment  creditor  himself  becomes  the  purchaser  at  the 
execution  sale,  he  is  not,  according  to  the  weight  of  authority,  enti- 
tled to  the  position  of  a  bond  fide  purchaser  for  value  aa  against  un- 
recorded conveyances.^  Yet  there  are  numerous  authorities  which 
hold  that  the  judgment  creditor  so  purchasing  is  a  purchaser  for 
value  within  the  recording  acts,  although  the  entire  parchaae  piioe 
is  applied  in  payment  of  the  debt.^ 

468.  A  mortflragre  given  at  the  time  of  the  purohaae  of  real 
eetate,  to  secure  the  payment  of  purohase-money,  haB  prefer- 
ence over  all  judgments  and  other  debts  of  the  mortgagor,  to  the 
extent  of  the  land  purchased.  It  is  so  provided  by  statute  in  sev- 
eral States.^    In  other  States  the  same  precedence  is  given  to  pnr- 

1  McNitt  17.  Tarner,  16  WaU.  352  ;  Jack-  Miss.  367;  Rotherford  v.  Green,  2  Ized.  Eq. 

son  V.  Chamberlam,  8  Wend.  620, 625 ;  Ehle  121, 127. 

V,  Brown,  81  Wis.  405 ;  Den  v.  Kichman,  IS  *  AUi%a«i> .  fash  p.  RsTesies,  32  AU.  451. 

N.  J.  L.  43  ;   Holmes  v,  Buckner,  67  Tex.  CaUfomU:  Hunter  v.  Watson,  12  Cal.363, 

107;  Lee  t;.  Bermingham,  30  Kans.  312;  73  Am.  Dec. 543.  Georgia:  Smith  v.  JordaSf 

Ayres  v.  Dnprej,  27  Tex.  593,  86  Am.  Dec.  25  Ga.  687.    Iowa  :  Gower  v.  Doheney^,  33 

657  ;  Thomas  v.  Vanlieu,  28  Cal.  617.   See,  Iowa,  36;  Frazier  v.  Crafts,  40  Iowa,  110. 

however,  Nugent  v.  Priebatsch,  61  Miss.  402.  Hew  lerw&j :  Condit  v.  Wilson,  36  N.  J.  Bq. 

'  Apperson    v.   Bnrgett,  33    Ark.  328 ;  370 ;  Sharp  v.  Shea,  32  N.  J.  Eq.  65.    Vew 

Bighter  v.  Forrester,  1  Bush.  278 ;  Black  v.  Tork :  Wood  v.  Chapin,  13  N.  Y.  509, 87  Am. 

Long,  60  Mo.  181 ;  Fox  v.  Hall,  74  Mo.  315,  Dec.  62.  See,  however,  Wright  r.  Donbass, 

41  Am.  Bep.  316;  Sappington  v.  Oeschli,  10  Barb. 97.  Texas:  Stevensoii  v. Texas Ry. 

49  Mo.  244 ;  Potter  v,  McDowell,  43  Mo.  Co.  105  U.  S.  703;  Wallace  v.  Campbell,  54 

93;  D&vis  v.  Ownsby,  14  Mo.  170,  55  Am.  Tex.  87 ;  Grace  v.  Wade,  45  Tex.  582. 

Dec.  105 ;  Hackett  v,  Callender,  32  Vt.  97 ;  *  Delaware :  R.  Code  1874,  p.  504.   Oeor 

H07  V.  Allen,  27  Iowa,  208 ;   Schroeder  v.  gia :  Act  of  1875.    Prior  to  that  act  dower 

Gumejr,  73  N.  Y.  430 ;  Priest  v.  Rice,  1  Pick,  had  preference  to  such  a  mortgage.    Wil- 

164,  11  Am.  Dec.  156.  son  v.  Peebles,  61  Ga.  218 ;  Carter  v.  Halla- 

*  Weld  V.  Madden,  2  Cliff.  584;  Glen-  han,  61  Ga.  314.    Lidiaaa:  1  R.  8.  1888. 

denning  v.  Bell,  70  Tex.  632,  8  S.  W.  Rep.  §  1089,  8  R.  8.  1876,  p.  334.    Kaassa :  1  G. 

324;    Woodson  v.  Collins,  56  Tex.  168;  S.  1889,  §  3888.    Xarylaad:  8  Fnb.  Geo. 

King  V.  Panlk,  85  Ala.  186,  4  So.  Rep.  825.  Laws  1888,  art.  66,  f  4.     XlwUppi :  R 

«  Wright  V.Douglas,  10  Barb.  97;  Orme  Code  1880,  §  1205.     Hew  Jetisf:    R  & 

V.  Roberts, 83  Tex.  768 ;  McAdow  p.  Black,  1877,  p.  167,  {  77.    Bew  Tork:  4  R.  S.  8di 

6  Mont.  601,  13  Pac.  Rep.  377 ;  (VRonrke  ed.  1889,  p.  2454.     North  Oardiiia:  I  Code 

V,  O'Connor,  39  Cal.  442 ;  Kellj  v.  Mills,  41  1883,  §  1278. 
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NATURE  AND  APPLICATION  OF  REGISTRY   ACTS.  [§  469. 

ehase-money  mortgages  without  the  aid  of  any  statute.^  A  par- 
ohas^money  mortgage  is  good  and  effectual  against  the  wife  of  the 
mortgagor,  without  her  joining  in  the  execution  of  it.  The  seisin 
of  the  husband  is  instantaneous  only ;  and  it  is  a  well-settled  rule 
that  in  such  case  no  estate  or  interest  can  intervene.^  On  the  other 
hand,^  mortgage  made  by  a  married  woman  for  the  purchase-money 
of  the  mortgaged  land,  the  mortgagee  supposing  that  she  was  un- 
married, though  invalid  because  of  the  wife's  incapacity  to  make  a 
separate  grant,  is  a  good  equitable  mortgage ;  for  the  deed  and 
mortgage  are  evidence  of  an  agreement  for  reconveyance.  The  wife 
is  affected  with  a  trust  for  a  reconyeyance,  and  a  subsequent  pur- 
diaser  with  notice  would  take  the  title  in  trust  for  the  payment  of 
the  purchase-money.^  This  rule  applies  even  where  the  mortgage 
is  made  to  a  third  person,^  who  as  part  of  the  same  transaction  ad- 
vances the  purchase-money ;  but  one  advancing  money  is  not  enti- 
tled to  be  subrogated  to  the  rights  of  the  vendor,  where  this  would 
result  in  defeating  the  vendor^s  lien  or  mortgage  for  the  unpaid 
purchase-money.^  Dower  attaches  as  against  every  one  but  the 
mortgagee  and  his  assigns.^  A  homestead  exemption  cannot  be  set 
up  against  a  mortgage  for  the  purchase-money  J  or  even  against  a 
mortgage  to  secure  money  borrowed  with  which  to  pay  the  pur- 
chase price  when  such  mortgage  is  executed  simultaneously  with  the 
deed  of  purchase.^ 

469.  A  mortgage  for  porohase-money,  to  be  entitled  to  pref- 

1  minolf :  Roane  v.  Baker,  ISO  111.  308,  Minn.  82,  30  N.  W.  Rep.  430;  Rogera  v. 

11  N.  E.  Rep.  246;  Curtia  v.  Root,  20  III.  Tucker,  94  Mo.  346,  7  S.  W.  Rep.  414; 

54.    lova:  Phelps  V.  Fockler,  61  Iowa,  340 ;  McQowan  v.  Smith,  44  Barb.  232;  Kittle 

I^udley  V.  Aikin,  80  Iowa,  112,  46  N.  W.  v.  Van  Dyck,  1  Sandf.  Ch.  76;  Jones  v. 

Rep.  384.    Haina:  Grant  v.  Dodge,  43  Me.  Parker,  51  Wis.  218,  8  N.  W.  Rep.  124; 

489.    Masianhiiietti :  Clark  v,  Munroe,  14  Kaiser  v,  Lembeck,  55  Iowa,  244,  7  N.  W. 

Mass.  351.    MianeioU:  Bolles  p.  Carli,  12  Rep.  519;  Billingsley  v,  Niblett,  56  Miss. 

Minn.  113 ;  Stewart  v.  Smith,  36  Minn.  82,  537 ;  Bradley  v.  Bryan,  43  N.  J.  Eq.  396, 

30  N.  W.  Rep.  430.     Xiaaonzi :  Rogers  v,  13  Atl.  Rep.  806 ;  Curtis  v.  Root,  20  HL  54 ; 

Tucker,  94  Mo.  346,  7   S.  W.  Rep.  414.  Mpring  v.  Dickerson,  85  N.  C.  466 ;  Co- 

Heiw  Jene^r :  Clark  v.  Butler,  32  N.  J.  Eq.  wardin  v.  Anderson,  78  Ya.  88 ;  Butler  v. 

664.    Horth  Cazdina :  Bunting  v.  Jones,  78  Thomburg,  131  Ind.  237,  30  N.  E.  Rep. 

N.  O.  242.    Tixgiaia :  Cowardin  v.  Aniler-  1073.    And  see  Strong  v.  Ehle,  86  Mich. 

SOD,  78  Ya.  88.  42, 48  K.  W.  Rep.  868. 

*  Bimie  v.  Main,  29  Ark.  591 ;  Stow  v.  *  Brower  o.  Witmeyer,  121  Ind.  83, 22  N. 
Tiff t,  15  Johns.  458,  8  Am.  Dec  266 ;  Mills  E.  Rep.  975. 

V.  Van  Voorhies,  20  N.  T.  412 ;  Tliomas  v,  ^  Young  v.  Tarbell,  87  Me.  509. 

H&naott,  44  Iowa,  651 ;  Hindi  i;.  Ballon,  44  ^  §  470 ;  Kimble  r.  Esworthy,  6  Bradw. 

N.  H.  619;  Thompson  v.  Lyman,  28  Wis.  517;  Guinn  v.  Spurgin,  1  Lea,  228. 

266;  Walters  v,  Walters,  73  Ind.  425.  *  Guinn  v.  Spurgin,  1  Lea,  228;  Middle- 

*  Ogle  V.  Ogle,  41  Ohio  St.  359.  brooks  v.  Warren,  59  Ga.  230.     See,  how- 
«  Clark  V.  Monroe,  14  Man.  851 ;  Curtis  CTer,  §  460. 

V.  Root,  20  111.  54 ;  Stewart  v.  Smith,  36 
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§  469.]  REGISTRATION  AS  APFEOTING  PBIORITT. 

erenoe,  must  be  executed  simultaneously  with  the  deed  of  ooiiTey- 
ance  from  the  vendor.  If  an  interval  of  time  is  left  between  the 
two  transactions,  during  which  the  interest  of  the  purchaser  is  liable 
to  be  seized  on  execution  upon  the  judgment,  this  preference  is  lost, 
and  the  judgment  is  entitled  to  priority.^  If  the  instruments  are 
delivered  at  the  same  time,  it  does  not  matter  that  they  weiy  exe- 
cuted on  different  days,  because  they  take  effect  only  from  the  deUv- 
ery.^  The  provision  that  a  mortgage  from  a  purchaser  to  a  vendor, 
delivered  simultaneously  with  the  deed,  to  secure  the  purchase- 
money,  shall  be  preferred  to  a  previous  judgment  against  the  ven- 
dee, does  not  imply  that  in  every  other  case  such  judgment  shall 
have  preference.  A  mortgage  from  a  lessee  to  his  lessor,  delivered 
at  the  same  time  with  the  lease,  to  secure  future  advances,  is 
within  this  provision.^ 

If  the  vendor  neglects  to  take  a  mortgage  for  purchaae-money 
until  after  the  execution  of  a  mortgage  to  a  third  person  for  value 
and  without  notice,  the  mortgage  for  purchase-money  is  subject  to 
the  prior  mortgage.^ 

A  provision  of  statute,  that  a  mortgage  for  purchase-money  shall 
be  preferred  to  any  previous  judgment  which  may  have  been  ob- 
tained against  the  purchaser,  applies  only  to  a  mortgage  made  by 
the  purchaser  to  the  vendor,  and  not  to  a  mortgage  made  to  a  third 
person  to  secure  the  payment  of  money  which  was  applied  by  the 
purchaser  to  the  payment  of  the  purchase-money  of  the  land.  The 
term  ^*  purchase-money  *'  does  not  include  money  that  may  be  bor- 
rowed to  complete  a  purchase,  but  that  which  is  stipulated  to  be 
paid  by  the  purchaser  to  the  vendor.  It  is  only  between  them  that 
it  is  purchase-money.  As  between  the  purchaser  and  a  third  party, 
it  is  simply  borrowed  money.  To  give  this  provision  any  other  con- 
struction would  be  to  assign  and  enlarge  the  vendor's  lien  without 
limit.^ 

1  Ahern  v.  White,  39  Md.  409 ;  Henialer  derson  v,  Ames,  6  Md.  52,  56 ;  Staosel  v, 

V.  Nickum,  38  Md.  270 ;  Foster's  Appeal,  3  Roberts,  13  Ohio,  148,  42  Am.  Dec  193 ; 

Pa.  St.  79.  Calmes  v.  McCracken,  8  S.  C.  87.    In  CUr 

s  Cake's  Appeal,  23  Pa.  St.  186,  62  Am.  baugh  v,  Byer\y,  7  Gill,  354,  48  Am.  Dec 

Dec  328;  May  harry  v.  Brien,  15  Pet.  21 ;  575,  it  was  decided  that  a  junior  mortga{^ 

Banning  v.  Edes,  6  Minn.  402 ;  Summers  was  entitled  to  no  preference  orer  a  prior 

V,  Dame,  31  Gratt.  791 ;  Lafayette  Build-  one  by  showing  that  the  m<mey  reoeired 

ing,  &c.  Asso.  V,  Erb  (Pa.),  8  Atl.  Rep.  npon  it  was  applied  in  payment  of  jndg- 

62 ;  Pascault  v,  Cochran,  84  Fed.  Rep.  ments  which  had  priority.     See^  bowerer, 

358.  §  484,  and  Flanagan  v,  Cnshman,  48  Tez. 

'  Ahern  v.  White,  39  Md.  409.  241,  that  a  homestead  right  does  not  in- 

*  Houston  V.  Houston,  67  Ind.  276.  tervene  in  such  case. 

6  Heuisler  v,  Nicknm,  38  Md.  270;  Al- 
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NATURE  AMD  APPLIGATIOM  OF  BE0I8TRT  ACTS.  [§  470. 

The  e£Fect  of  a  mortgage  to  secure  purchase-money,  executed 
simultaneously  with  the  deed  to  the  vendee,  is,  that  the  vendee  has 
only  an  instantaneous  seisin,  and  the  legal  title  remains  with  the 
vendor,  who  becomes  ,the  mortgagee  of  the  land.^ 

A  reservation  in  a  conveyance  of  an  annual  rent,  with  a  condi- 
tion that  the  grantor  may  enter  and  take  possession  in  case  of  non- 
payment, is  in  effect  a  conveyance  and  mortgage  back  for  the  pur- 
chase-money, and  is  superior  to  any  other  incumbrance  which  the 
grantee  can  create.^ 

470.  A  purohase-money  mortgage,  executed  sunnltaneously 
with  the  deed  of  purohase,  excludes  any  olaim  or  lien  arising 
through  the  mortgagor,  and  no  stattite  is  necessary  to  effect  this.^ 

It  is  a  principle  of  law,"  says  Chief  Justice  Caton,  of  Illinois,^ 

too  familiar  to  justify  a  reference  to  the  authorities,  that  a  mort- 
gage given  for  the  purchase-money  of  land,  and  executed  at  the 
same  time  the  deed  is  executed  to  the  mortgagor,  takes  precedence 
of  a  judgment  against  the  mortgagor.  The  execution  of  the  deed 
and  of  the  mortgage  being  simultaneous  acts,  the  title  to  the  land 
does  not  for  a  single  moment  rest  in  the  purchaser,  but  merely 
passes  through  his  hands  and  vests  in  the  mortgagee,  without  stop- 
ping at  all  in  the  purchaser,  and  during  this  instantaneous  passage 
the  judgment  lien  cannot  attach  to  the  title.  This  is  the  reason 
assigned  by  the  books  why  the  mortgage  takes  precedence  of  the 
judgment,  rather  than  any  supposed  equity  which  the  vendor  might 
be  supposed  to  have  for  the  purchase-money." 

A  purchase-money  mortgage  loses  its  priority  if  a  later  mortgage 
is  first  recorded  ;  ^  and  the  mortgagee  has  no  notice  of  the  purchase- 
money  mortgage,  or  a  mortgagee  with  such  notice  assigns  to  one  who 
purchases  for  full  value  and  without  notice  of  the  purchase-money 
mortgage ;  but  if  the  assignment  is  not  made  until  after  the  purchase- 
money  mortgage  is  recorded,  the  assignee  obtains  no  priority.® 

A  change  in  the  form  of  the  security  for  the  purchase-money,  as 
from  a  mortgage  to  a  deed  of  trust,  will  not  change  the  character 
of  the  debt.     The  consideration  continues  to  be  purchase-money .'^ 

1  Baker  v.  Clepper,  86  Tex.  689,  84  Am.  335 ;  Cornish  v.  Frees,  74  Wis.  490,  43  N. 

ec  591.  W.  Rep.  507. 

>  Stepbeuon  p.  Hainei,  16  Ohio  St.  478.  *  Curtis  v.  Root,  80  m.  54.     See  Blatch- 

<  City  Nat.  BsDk  Appeal,  91  Pa.  St.  163 ;  ford  i;.  Boydeo,  122  111.  657,  668, 13  N.  £. 

Ficts  V.  Davis,  42  III.  391 ;  Banning  v.  Edes,  Rep.  801. 

6  Minn.  402 ;  Bolles  v,  Carli,  18  Minn.  113;  ^  Jackiion  v.  Reid,  30  Kans.  10. 

Roane  v.  Baker,  120  111.  308, 11  N.  E.  Rep.  *  Brower  v.  Witmeyer,  121  Ind.  83,  22  N 

246;  Moring  v.  Dickinson,  85  N.  C.  466;  E.  Rep.  975. 

Howell  V.  Howell,  7  Ired.  491,  47  Am.  Dec.  ?  Curtis  v.  Root,  20  111.  53;  Austin  v. 
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§§  471,  472.]      BEOISTBATION  AS  AFFEOTINO  PBIOBITT. 

471.  The  record  of  a  mortfiragre  made  and  recorded  before  the 
execution  of  the  conveyance  to  the  mortfiragror,  is  not  notice  to 
the  vendor,  and  is  not  as  to  him  a  purchase-money  mortgage.  The 
lien  of  the  true  purchase-money  mortgf^e  to  the  vendor  attaches 
eo  instanti  upon  the  execution  of  the  vendor's  deed,  as  a  part  of  an 
indivisible  transaction.^  Therefore  a  mortgage  for  purchase-money 
recorded  with  the  deed  of  purchase  has  priority  of  a  mortgage  exe> 
cuted  by  the  purchaser  before  he  concluded  the  purchase,  though 
this  was  made  to  secure  a  loan  with  which  to  make  the  cash  payment, 
and  this  mortgage  was  recorded  before  the  mortgage  to  the  vendor.' 
The  purchase-money  mortgage  might  become  a  second  lien  by  the 
acquiescence  of  the  vendor  in  the  claim  of  priority  for  the  other 
mortgage.* 

A  judgment  obtained  against  the  mortgagor  before  the  purchase 
does  not  take  priority  over  the  lien  of  the  purchase-money  mort- 
gage, though  this  be  not  acknowledged  and  recorded  for  a  long 
period  after  the  recording  of  the  deed.^ 

472.  A  purchase-money  mortgage  may  be  made  to  a  third 
person  who  advances  the  purchase-money  at  the  time  the  purchaser 
receives  his  conveyance,  and  such  mortgage  is  entitled  to  the  same 
preference  over  a  prior  judgment  as  it  would  have  had  if  it  had 
been  executed  to  the  vendor  himself.^  It  is  not  essential  that  there 
should  be  a  prior  agreement  between  the  parties  to  give  the  mort- 
gages priority.  No  such  condition  is  necessary.  When  alKthe  acts 
of  the  parties  appear  to  be  parts  of  one  transaction,  *^  in  its  legal 
effect  it  is  the  same  as  though  the  purchaser  had  executed  a  mort- 

Underwood,  37  HI.  438,  87  Am.  Dec.  254;  «  Roane  v.  Baker,  120  III.  308, 11  N.  £. 

Sammere  v,  Darne,  31  Gratt.  791 ;  Jackson  v.  Rep.  246 ;  Curtis  v.  Root,  20  111.  518 ;  Dn- 

Aostin,  15  Johns.  477 ;  Haywood  v.  Nooney,  senbary  v.  Halbert,  59  N.  T.  541 ;  Ward  n. 

3  Barb.  643;  Adams  v.  Hill,  29  N.  H.  202;  Carej,  39  Ohio  St.  361. 

Clark  V.  Mnnroe,  14  Mass.  351 ;  Elaiser  v,  '  Laidley  v.  Aikin,  80  Iowa,  112,45  N. 

Lembeck,  55    Iowa,  244,  7  N.  W.  Repb  W.  Rep.  384;  Jones  v.  Tainter,  15  Biinn. 

519.  512 ;  Curtis  v.  Root,  20  HI.  54 ;  Jackson  «. 

1  Boyd  o.  Mnndorf,  30  N.  J.  £q.  545;  Austin,  15  Johns.  477 ;  Adams  v.  Hill,  29  K. 

01i?er  V,  Davy,  34  Minn.  292,  25  N.  W.  H.  202;  Clark  v.  Munroe,  14  Mass.  351; 

Rep.  629;  Tolroan  v.  Smith,  85  Cal.  280;  Kaiser  v,  Lembeck,  55  Iowa,  244,  7  N.  W. 

Schoch  V.  Birdsall,  48  Minn.  441,  51  N.  W.  Rep.  244 ;  Moring  v.  Dickemn,  85  N.  C. 

Rep.  882.  466  ;  Pearl  v.  Hervey,  70  Mo.  1 60 ;  Dwenger 

s  Rogers  v.  Tncker,  94  Mo.  846,  7  8.  W.  v.  Branigan,  96  Ind.  221 ;  Jones  v.  Paiker, 

Rep.  414 ;  Turk  v.  Funk,  68  Mo.  18, 30  Am.  51  Wis.  218,  8  N.  W.  Rep.  124 ;  Caiey  v. 

Rep.  771 ;  CHy  Nat.  Bank  Appeal,  91  Pa.  Boyle,  53  Wis.  574, 11  N.  W.  Rep.  47 ;  Wat 

St.  163;  Brower  v,  Witmeyer,  121  Ind.  83,  v.  Bamea,  78  Ky.  506. 

22  N.  £.  Rep.  975 ;  Cox  v.  Carson,  3  Head.  Otherwise  in  Ohio  and  Maiyliad,  by  tea- 

607.  son  of  the  terms  of  the  statute.    StaassI  a. 

s  Mutual  Loan  Asso.  v.  Elwell,  38  N.  J.  Roberts,  18  Ohio,  148 ;  Heuislor  a.  NickoiB» 

Eq.  18.  88  Md.  270. 
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NATURE  AND  APPLICATION  OF  BEGISTBT  ACTS.      [§§  478,  474. 

gage  to  the  vendor  for  the  purchase-money,  and  he  had  assigned  it 
to  the  party  advancing  the  money."  ^ 

473.  It  must  appear,  however,  that  the  deed  and  mortgage 
constituted  but  one  transaotion.^ — The  seisin  of  the  purchaser 
being  merely  a  transitory  one,  no  lien  can  intervene,  and  therefore 
the  same  rule  applies  to  the  exclusion  of  any  intervening  lien,  as,  for 
instance,  a  lien  for  labor  and  materials  furnished  the  purchaser,  who 
has  entered  before  the  execution  of  the  deed  and  mortgage,  which 
are  afterwards  delivered  simultaneously  ;  '  or  an  agreement  made  in 
relation  to  the  premises  by  the  purchaser  before  the  purchase;^  or 
rigbt  of  homestead ;  ^  or  right  of  dower.®  If  there  be  an  interval 
of  time  between  the  purchase  and  the  making  of  a  mortgage  to 
secure  the  purchase-money,  the  wife  is  not  barred  of  her  right  of 
dower  by  reason  of  any  recitals  made  by  the  husband  in  the  mort- 
gage deed  in  which  the  wife  does  not  join.^  In  such  case,  also,  a 
judgment  rendered  against  the  grantee  prior  to  the  purchase  takes 
precedence  of  the  mortgage.^ 

A  suit  to  foreclose  a  mortgage,  given  to  secure  the  purchase- 
money  of  land,  is  not  a  suit  for  the  enforcement  of  a  vendor's  lien. 
A  mortgage  for  purchase-money  has  priority  over  a  mechanic's  lien 
for  a  building  erected  by  the  purchaser  before  he  received  a  deed, 
and  while  he  held  a  bond  for  a  deed,  and  although  the  lien  was  filed 
before  the  making  of  the  deed.® 

474.  Of  course  the  recording  of  a  mortgage  is  not  necessary 

1  Haywood  v.  Noonej,  S  Barb.  643.  54 ;  Magee  v.  Mageo,  51  ni.  500,  99  Am. 

3  Grant  v.  Dodge,  43  Me.  489 ;  Stewart  Dec.  571 ;    Anstin  v.  Underwood,  37  111. 

V.  Smith,  36  Minn.  82,  SO  N.  W.  Rep.  430.  438,  87  Am.  Dec  254 ;  Allen  v.  Hawley,  66 

See  Hnrlbert  i;.  Weaver,  24  Minn.  30,  for  111.  164, 168;  Lane  v.  Collier,  46  Ga.  580 ; 

pecoliar  drcnmstancea  under  which  a  deed  Hopper  v.  Parkinson,  5  Ker.  233 ;  Hand  v, 

and  mortgage  executed  at  different  times  Savannah  &  C.  R.  R.  Co.  12  S.  C.  314;  Pe- 

were  regarded  as  constitnting  one  transac-  terson  v.  Hornblower,  33  Cal.  266.    See 

tion.  Pratt  v.  Topeka  Bank,  12  Kane.  570,  for  a 

*  Lamb  v.  Cannon,  38  N.  J.  L.  362 ;  case  where  a  mortgage  given  upon  a  home- 
Strong  r.  Van  Denrsen,  23  N.  J.  £q.  369 ;  stead  bj  husband  and  wife  was  partly  paid, 
Macintoah  v.  Thurston,  25  N.  J.  Eq.  242 ;  and  a  new  mortgage  for  the  balance  given 
Clark  V.  Butler,  32  N.  J.  Eq.  664 ;  Guy  v.  by  the  husband  alone,  explained  in  Greeno 
Carriere,  5  Cal.  511.  Otherwise  in  Georgia  v.  Barnard,  18  Kans.  518. 
bj  statute.  Code,  §  1979;  Tanner  o.  Bell,  *  George  v.  Cooper,  15  W.  Va.  666; 
61  Ga.  584.  Jones  v,  Parker,  51  Wis.  218;  Bnnting  v. 

«  Belles  r.  Carli,  12  Minn.  113 ;  Morris  v.  Jones,  78  N.  C.  242;  Grant  v.  Dodge,  43 

Pate,  31  Mo.  315.  Me.  489. 

^  §464;   New  England  Jewelry  Co.  v.  ^  Tibbetts  o.  Iiangley  Manuf.  Co.  12  S. 

Merriam,  2  Allen,  390 ;  Jones  v.  Parker,  51  C.  465. 

Wis.  218 ;  Carr  v.  Caldwell,  10  Cal.  380,  70  ^  Cohn  r.  Hoffman,  50  Ark.  108,  6  8.  W. 

Am.  Dec  740;   Amphlett  v.  Hibbard,  29  Rep.  511. 

Mich.  298;  Nichols  v.  Overacker,  16  Kans.  *  Virgin  v.  Bmbaker,  4  Nev.  31. 
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§  474.]  BEGISTBATION  AS  AFFECTING  PBIOBITY. 

as  afirainst  the  mortfiragor ;  ^  or  against  bis  heirs  on  whom  the  law 
casts  the  property,  and  who  are  mere  volunteers  in  accepting  it ; ' 
or  as  against  creditors  other  than  judgment  creditors  ;^  and  even  io 
those  States  where  it  is  provided  by  statute  that  a  mortgage  shall 
be  recorded  within  a  stipulated  time,  it  is  still  valid  between  the 
parties  without  registration.      The  mortgagee  by  an  unrecorded 
mortgage  will  be  protected  by  a  court  of  equity,  so  far  as  this  can 
be  done  without  infringing  upon  the   rights   of  subsequent  pur- 
chasers^  or  third  persons  who  have  in  the  mean  time  acquired  liens 
of  record  upon  the  property.*    It  is  for  their  protection,  however, 
that  a  record  is  provided  for.     As  between  the  parties  themselves, 
there  is  no  occasion  for  a  public  record  to  give  notice.     Although  it 
has  sometimes  been  said  that  the  delivery  of  a  mortgage  for  record 
is  a  part  of  the  execution  of  the  instrument,  this  is  not  true  except 
so  far  as  the  expression  has  reference  to  its  effect  upon  those  who 
are  not  parties  to  it.^    Even  the  destruction  of  the  mortgage  before 
the  recording  of  it,  whether  by  accident  or  by  the  wrongful  act  of 
a  third  person,  does  not  annihilate  the  lien  as  between  the  parties 
and  all  others  claiming  with  notice.^    The  legal  title  passes  as  be- 
tween the  parties,  and  the  interest  of  the  grantee  may  be  levied 
upon  and  sold  under  execution.^ 

1  De  Lane  o.  Moore,  14  How.  253 ;  Le-  MaxweU,  4  Ohio  St.  236.  Oregou :  Moon 
vinz  V.  Will,  1  Dull.  430.  Alabama  :  Smith  v.  Thomas,  I  Oreg.  201. 
V.  Branch  Bank,  21  Ala.  125;  Andrews  v.  ^  McLaughlin  v,  Ihmsen,  85  Pa.  St.  364 ; 
Bams,  11  Ala.  691.  Florida:  Snow  v. Lake,  Trjron  v.  Munson,  77  Pa.  St.  250;  Wester- 
20  Fla.  656,  51  Am.  Rep.  625 ;  Christy  v,  yelt  v,  Voorhis,  42  N.  J.  £q.  179,6  AtL  Rep. 
Burch,  2  So.  Rep.  258 ;  Stewart  v,  Mathews,  665 ;  Hoes  v.  Bojer,  108  Ind.  494,  9  N.  E. 
19  Fla.  752.  Illuiois:  Semple  o.  Miles,  3  Rep.  427;  Building  Asso.  v.  Clark,  43  Ohio 
111.  815 ;  Seaver  r.  Spink,  65  111.  441 ;  Roane  St.  427,  2  N.  £.  Rep.  846. 
V.  Baker,  120  HI.  308,  11  N.  E.  Rep.  246.  *  Ohio  Life  Ins.  &  T.  Co.  v.  Ledyard.S 
Indiana:  Perdue  v.  Aldridge,  19  Ind.  290.  Ala.  866;  Daniel  v,  Sorrells^  9  Ala.  436; 
Iowa:  Carleton  v.  Byington,  18  Iowa,  482;  Center  v.  P.  &  M.  Bank,  22  Ala.  743. 
Davis  V.  Lutkiewiez,  72  Iowa,  254,  33  N.  *  Wynn  v.  Carter,  20  Wis.  107 ;  Kirk- 
W.  Rep.  670.  Maryland:  Even  under  a  patrick  v.  CaldweU, 32  lud.  299. 
statute  that  "no  deed  shaU  be  valid  for  the  ^  Sidle  v.  Maxwell,  4  Ohio  St.  236,  limit- 
purpose  of  passing  title  unless  acknow-  ingHoUiday  v.  Franklin  Bank,  16  Ohio,  533. 
ledged  and  recorded."  Kassaohnsetts :  How-  <  Sloan  v.  Holcomb,  29  Mich.  153 ;  Lampe 
ard  Mut.  Loan  &  Fund  Asso.  v.  Mclntyre,  v.  Kennedy,  56  Wis.  249, 14  N.  W.  Rep.  43. 
3  Allen,  571.  Miisonxi:  Stevens  v.  Hamp-  The  rule  is  otherwise  in  Korth  CawiiBa,  be> 
ton,  46  Mo.  404.  New  Hampshire :  Stevens  cause  there  registration  is  neoessaiy  to  piss 
V.  Morse,  47  N.  H.  532.  Nev  Tork :  Wood  a  complete  legal  title.  The  surrender  or 
V.  Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62;  destruction  of  an  unregistered  deed.there' 
St.  Marks  F.  Ins.  Co.  v.  Harris,  13  How.  fore,  restores  the  title.  Fortune  v.  Wad^iBS, 
Pr.  95;  Jackson  v.  Colden,  4  Cow.  266;  94  N.  C.  304. 

Jackson  v.  West,  10  Johns.  466.  Korth  Caro-  ^  Newsom  v.  Kurtz,  86  Ky.  277, 5  &  W. 

Una :   Brem  o.  Lockhart,  93  N.  C.  191 ;  Rep.  575.    On  the  other  hand,  it  has  been 

Leggett  V.  Bullock,  Busb.  L.  283.    Ohio:  provided  by  statute  that  an  unrecorded  coa- 

Fosdick  r.  Barr,  3  Ohio  St.  471 ;  Sidle  o.  veyance  shall  be  void  as  Io  a  jndgneBt 
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If  the  grantor  makes  another  deed  of  the  same  land  to  another 
person  whose  deed  is  first  recorded,  the  latter  becomes  vested  with 
the  legal  title,  and,  in  a  contest  between  him  and  a  claimant  under 
the  destroyed  deed,  the  harden  is  upon  such  claimant  to  show  that 
the  subsequent  purchaser  had  notice  of  the  prior  conveyance,  or  did 
not  pay  a  valuable  consideration  for  the  land.^ 

An  acknowledgment  is  not  generally  essential  to  the  validity  of 
a  deed  as  between  the  parties,  but  only  requisite  to  the  recording  of 
the  instrument  so  it  may  become  valid  as  against  third  parties* 
There  may  be  a  valid  delivery  without  ftn  acknowledgment.^  A 
mortgage  without  acknowledgment  or  record  is  good  against  the 
mortgagor,  and  his  heirs  or  devisees,  and  against  others  who  have 
actual  notice  of  its  existence  before  they  acquired  title.^  If  the  title 
is  not  dependent  upon  the  time  of  recording,  and  the  record  is 
merely  to  authorize  its  introduction  as  evidence,  it  may  be  recorded 
after  action  brought  to  enforce  it,  and  at  any  time  before  trial. 
This  rule  is  equally  applicable  to  the  case  of  an  assignment  of  a 
mortgage,  which  may  be  recorded  after  the  assignee  has  brought  an 
action  to  foreclose,  and  at  any  time  before  trial  and  judgment.^ 

Only  subsequent  purchasers  for  value  without  notice  can  take 
advantage  of  the  fact  that  a  prior  mortgage  is  unrecorded.^ 

Where,  however,  recording  is  made  essential  to  the  validity  of 
the  deed  of  a  married  woman,  no  title  passes  by  her  conveyance 
until  the  instrument  is  recorded.^ 

475.  The  assignee  of  a  bankrupt  has  no  greater  rights  in  re- 
spect to  unrecorded  deeds  made  by  the  debtor  than  he  himself 
would  have.  He  therefore  takes  the  bankrupt's  estate  subject  to 
any  conveyances  he  has  made,  although  they  remain  unrecorded. 
But  one  who  purchases  of  the  assignee,  without  notice  of  an  unre* 
corded  mortgage,  takes  the  property  unincumbered  by  it.^  So  if 
an  administrator  of  an  insolvent  estate,  having  no  knowledge  of  an 
unrecorded  mortgage  on  certain  real  estate  of  the  deceased,  sells  it 
under  order  of  court  to  a  purchaser  who  was  also  ignorant  of  the 
mortgage,  and  therefore  acquired  a  title  unaffected  by  it,  the  raort- 

against  the  person  in  whose  name  the  title  *  Johnston  o.  Canby,  29  Md.  211 ;  Mar- 
appears  of  record  in  the  registry  of  the  shall  v.  Fisk,  6  Mass.  24,  4  Am.  Dec.  76 ; 
county  in  which  the  land  is  sitaated.    Min-  Dole  v.  Tharlow,  12  Met  157, 162 ;  Semple 
afl0oU:  6.  S.  1878,  ch.  40,  sec  21.    Lebsr  v.  Miles,  8  HI.  315. 
non  Say.  Bank  v.  Hollenbeck,  29  Minn.  322,  /  Wolcott  v.  Winchester,  15  Gray,  461. 
13  N.  W.  Bep.  145;  Coles  v.  Beriyhill,  37  ^  Merriman  v,  Hyde,  9  Neb.  113. 
Minn.  56,  S3  N.  W.  Rep.  213.  •  Sewall  v.  Heymaker,  127  U.  S.  719; 

^  Lampe  v.  Kennedy,  56  Wis.  249.  Borer  v.  Boanoke  Nat.  Bank,  83  Va.  589,  4 

3  Bocme  v.  Baker,  120  Bl.  308,  11  N.  E.  S.  E.  Bep.  820. 

Bep.  246;  Darst  v.  Bates*  51  Bl.  439.  "^  Hodgen  v.  Qattery,  58  Bl.  431. 
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gagee  is  entitled  to  be  reimbursed  from  the  proceeds  of  the  land  in 
preference  to  the  general  creditors.^ 

476.  Equitable  morturaffes  are  generally  held  to  be  within 
-the  recording  acts  as  much  as  are  legal  mortgages.^  At  first  a 
.different  interpretation  was  put  upon  the  acts,  and  a  mortgage  of 
An  equity  or  of  an  equitable  estate  was  not  constructive  notice  when 
(registered.^  But  at  an  early  day  in  this  country  it  was  established, 
•either  judicially  or  by  statute,  that  all  rights,  incumbrances,  or  con- 
veyances touching  or  in  any  way  concerning  land,  should  appear 
•upon  the  public  records,  and  that  conveyances  of  equitable  interests 
AS  well  as  legal  were  within  the  registry  acts.  A  mortgage,  there- 
lore,  of  such  an  interest,  if  first  recorded,  is  preferred  to  a  mort- 
<gage  of  the  legal  estate.^  A  mortgage  of  an  equitable  interest 
.under  a  contract  of  purchase,  although  no  legal  estate  passes  by  it, 
is  within  the  operation  of  the  registration  acts,  and  should  be  re- 
corded to  entitle  it  to  priority  over  a  subsequent  mortgage  of  the 
.«ame  interest ;  and  an  assignment  of  such  a  contract  as  a  security 
for  a  debt  is  regarded  as  a  mortgage.^ 

Generally  the  record  of  an  agreement  constituting  an  equitable 
mortgage  is  notice  to  a  subsequent  purchaser  of  the  legal  estate 
from  the  same  grantor.^  One  in  possession  of  lands  under  a  parol 
contract  to  purchase  them  may  mortgage  his  interest  in  them,  and 
the  xecord  of  the  mortgage  will  be  notice  to  subsequent  purchasers 
and  incumbrancers.^  The  registry  of  a  conveyance  of  an  equitable 
title  is  notice  to  a  subsequent  purchaser  of  the  same  interest  or 
ti^e  from  the  same  grantor  ;  but  it  is  not  notice  to  a  purchaser  of 
ithe  legal  title  from  a  person  who  appears  by  the  record  to  be  the 
real  owner.  Thus  a  mortgage  by  a  member  of  a  partnership  of  his 
interest  in  the  real  estate  of  the  firm,  the  title  to  which  stands  in  the 
name  of  another  member  of  the  firm,  is  properly  admitted  of  rec- 
ord ;  but  it  is  not  notice  to  a  subsequent  purchaser  or  mortgagee  of 

1  Eirkpatrick  v,  Cfddwell,  82  Ind.  299.  «  U.  8.  Ins.  Co.  v.  Shriver,  3  Md.  Cb. 

>  Hunt  V.  Johnson,  19  N.  Y.  279  ;  Pftr-  Dec  381.    And  see  White  &  Tador's  LewL 

kist  V,  Alexander,  1  Johns.  Ch.  894 ;  Crane  Cas.  in  £q.  4th  Am.  ed.  vol.  2,  part  1,  p. 

V.  Turner,  7  Ban,  357  ;  Boyce  v.  Shiver,  8  204,  where  the  cases  are  collected. 

S.  C.  515  ;  Stoddard  v.  Whiting.  46  N.  Y.  •  Bank  v,  Clapp,  76  N.  C.  4S2. 

627 ;  Tarbeil  v.  West,  86  N.  Y.  280 ;  Tefit  *  Parkist  r.  Alexander,  1  Johns.  Ch.  394  ; 

V.  Mnnson,  63  Barb.  31;   Edwards  v.  Mc-  Hnnt  v.  Johnson,  19  N.  Y.  279;   General 

Kernan,  55  Mich.  520,  524 ;  Smith  v.  Neil-  Ins.  Co.  v.  United  States  Ins.  Co.  10  Md. 

son,  13  Lea,  461 ;  O'Neal  v.  Seixas,  85  Ala.  517,  69  Am.  Dec  174;  Janris  o.  Dnteber, 

80,  4  So.  Rep.  745 ;  Pierce  v.  Jackson,  ^6  16  Wis.  307 ;   Edwards  v.  McKenao,  55 

Ala.  599.    Dictum  to  the  contrary  in  Bai-  Mich.  520,  524,  22  N.  W.  Rep.  20;  Potnam 

ley  V.  Timberlake,  74  Ala.  221,  erroneous.  v.  White,  76  Me.  551. 

*  DoBwell  i;.  Buchanan,  3  Leigh,  365, 377,  ^  Crane  t^.  Turner,  7  Han,  357. 
23  Am.  Dec.  280. 
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the  legal  title  from  such  other  pai*tner.  The  two  titles  have  ap- 
parently no  connection.^  The  record  of  a  mortgage,  or  other  con- 
yeyanoe  which  is  entitled  to  be  recorded,  operates  as  constructive 
notice  to  subsequent  purchasers  claiming  under  the  same  gnintor, 
or  through  one  who  is  the  common  source  of  title.^  The  mortgage 
of  an  equitable  title,  such  as  that  constituted  by  a  bond  for  a  deed, 
is  not  constructive  notice  to  purchasers  of  the  land  from  a  holder 
of  the  legal  title  in  possession  of  the  land,  inasmuch  as  the  pur- 
chaser's title  is  not  derived  through  the  title  of  the  mortgagor,  and 
he  will  not  take  subject  to  the  mortgage  of  the  equitable  title, 
though  this  be  recorded.' 

477.  An  equitable  mortgagee  for  a  precedent  debt  has  no 
equity  superior  to  that  of  a  creditor  having  a  valid  subsequent  judg- 
ment at  law.  Between  such  contestants  the  first  perfected  legal 
title  should  prevail.  The  rule  is  otherwise  with  regard  to  bona  fide 
purchasers  or  equitable  mortgagees,  where  the  consideration  of  the 
mortgage  is  paid  at  the  time  it  is  given.  Equity  in  the  latter  case 
regards  the  equitable  mortgagee  as  a  bond  fide  purchaser.^ 

478.  The  recordinfir  acts  apply  as  well  to  leasehold  estates 
and  to  mortgages  of  leasehold  estates,  of  such  duration  of  term  as 
to  come  within  the  recording  acts  of  the  several  States.^  Such 
mortgages  are  not  only,  as  a  general  rule,  within  the  terms  of  these 
acts,  hot  likewise  within  the  reason  and  spirit  of  them,  inasmuch 
as  they  are  equally  within  the  mischief  for  which  they  provide  a 
remedy ;  and  they  do  not  come  under  the  provisions  relating  to  the 
recording  of  mortgages  of  personal  property,  as  these  have  refer- 
ence only  to  chattels  personal.^ 

A  grain  elevator  of  permanent  structure,  built  by  a  lessee  on 
ground  held  under  a  lease  which  provides  that  the  lessor  may  ter- 
minate the  lease  on  sixty  days'  notice,  and  that  the  lessee  may 
remove  his  buildings  at  any  time  before  expiration  of  the  lease,  is, 

^  Torbell  v.  West,  86  N.  Y.  280.  873  ;  reversing  sub.  mm,  Deane  v.  Hatcb- 

>  Edwards  v.  McKernan,  55  Mich.  520,  inson,  2  Atl.  Kep.  292,  and  holding  that  the 

526.  recording  act  does  not  apply  to  lenses  for 

*  Halstead  v.  Bank,  4  J.  J.  Marsh.  554 ;  years. 

Irish  9.  Sharp,  89  HI.  261.  In  Fennsylvaiiia  a  leasehold  mortgage  is 

*  Wheeler  v.  Kirtland,  24  N.  J.  Eq.  552.      required  by  statute  to  be  recorded  with  the 


*  Decker  v.  aarke,  26  N.  J.  Eq.  163 
Spielmann  v,  Kliest,  36  N.  J.  Eq.  199 
Berry  p.  Mutual  Ins.  Co.  2  Johns.  Ch.  603 


lease ;  the  mortgage  roust  refer  to  the  rec- 
ord of  the  lease,  or,  if  it  is  not  recorded,  it 
must  be  recorded  with  the  mortgage.    Hil- 


Jobnson  v.  Stagg,  2  Johns.  510,  523 ;  Breese  ton's  App.  116  Pa.  St.  351,  9  Atl.  Kep.  342. 

V.  Bange,  2  £.  D.  Smith,  474.    The  earlier  See  First  Nat.  Bank  v.  Sheafer  (Pa.),  24 

Vew  Jeney  cases  were  in  effect  oyermled  Atl.  Rep.  221. 

by  the  recent    decision  in  Hutchinson  v.  *  Decker  v,  Clarke,  26  N.  J.  Eq.  552. 
BramhaU,  42  N.  J.  Eq.  272,  7  Atl.  Rep. 
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together  with  the  leasehold  estate,  to  be  classed  as  real  estate,  so 
that  the  holder  of  a  recorded  mortgage  thereon  has  priority  over  a 
subsequent  execution  creditor,  even  though  the  mortgagee  has  not 
taken  possession  within  two  years  after  the  date  of  the  mortgage, 
as  is  necessary  in  case  of  chattel  mortgages.^ 

An  option  of  purchasing  the  leasehold  estate  at  a  fixed  price 
within  a  limited  time  does  not  pass  by  a  mortgage  of  such  leasehold 
estate.  ^^  The  person  holding  the  right  of  option  is  not  a  purchaser. 
He  becomes  such  only  by  exercising  his  right  of  option,  and  not 
until  he  becomes  a  purchaser  does  he  acquire  anything  which  a 
court  of  law  or  equity  can  recognize.*'  * 

479.  The  registration  laws  and  the  doctrines  of  priority  by 
record  generally  extend  to  assignments  of  mortgages  as  well, 
either  by  express  provision  of  statute  or  by  judicial  construction.^ 

1  Knapp  V.Jones  (Ill.)>  32  N.  E.  Rep.  to  take  acknowledgments,  and  recorded  on 

982,  affirming  88  HI.  App.  489,  and  28  N.  such  margin,  or  in  the  mortgage  records  of 

E.  Rep.  820.  the  conntj.    Acts  1877,  ch.  58,  §  1. 

3  Sweezjr  v.  Jones,  65  Iowa,  273,  21  N<  In  Peansylvaiua  the  record  of  an  assign* 

W.  Rep.  603  ;  Conn  v.  Tonner  (Iowa),  53  ment  of  a  mortgage  is  notice  to  snbseqiient 

N.  W.  Rep.  320.  assignees  of  the  mortgage.    Neide  r.  Pen- 

*  §  S20.  Kev  Tork :  Belden  v.  Meeker,  nypacker,  9  Fhila.  86.  And  to  anbseqacat 
47  N.  Y.  307,  2  Lans.  470,  overruling  Hoyt  purchasers  and  mortgagees  as  well  Leech 
V,  Hoyt,  8  Bosw.  511 ;  Vanderkemp  v.  Shel-  v.  Bonsall,  9  Phila.  204.  These  dedaions  are 
ton,  11  Paige,  28,  Clarke,  321 ;  Fort  v,  based  on  the  Act  of  April  9,  1849,  {  14. 
Barch,  5  Den.  187 ;  St.  John  v.  Spalding,  1  So  far  as  the  general  recording  act  of  1715 
Thomp.  &  C.  483 ;  James  v.  Johnson,  6  is  concerned,  "  though  there  has  been  no  ex- 
Johns.  Ch.  417;  James  v.  Morey,  2  Cow.  press  decision  that  under  it  an  assignment 
246,  14  Am.  Dec.  475 ;  Campbell  v.  Ved-  of  a  mortgage  may  be  recorded,  ao  as  to  be 
der,  1  Abb.  App.  Dec  295 ;  Pnrdy  o.  Hunt-  notice  to  subsequent  pnrchaaeza,  jet,  taking 
ington,  46  Barb.  389,  42  N.  Y.  334.  Iowa :  the  latest  expression  of  the  Supreme  Gout 
Bowling  V.  Cook,  39  Iowa,  200 ;  Bank  on  the  subject,  we  might  so  decide  withovt 
V.  Anderson,  14  Iowa,  544,  83  Am.  Dec.  disregarding  any  binding  authority,  or  any 
390;  McClure  v.  Burris,  16  Iowa,  591;  clearly  indicated  opinion  of  that  court" 
Comog  V,  Fuller,  30  Iowa,  212.  Kew  Jest-  Per  Mr.  Justice  Mitchell  in  Neide  v.  Pen- 
■ey :  Stein  v.  Sullivan,  31  N.  J.  Eq.  409 ;  nypacker,  9  Phila.  86,  citing  Philips  v. 
Tradesmen's  Building  Asso.  r.  Thompson,  Bsink,  18  Pa.  St.  394,  401.  In  the  later 
31  N.  J.  Eq.  536.  Illinoii :  Turpin  v.  Ogle,  case  of  Pepper's  Appeal,  77  Pa.  St.  373,  it 
4  Bradw.  611 ;  Smith  v.  Eeohane,  6  Bradw.  was  distinctly  held  that  the  recording  of  an 
585.  assignment  is  notice  to  a  subsequent  assignee 

In  Indiana,  before  the  statute  providing  under  the  above  statute.    Mr.  Justice  Mer- 

for  the  record  of  assignments,  the  record  of  cur,  delivering  the  opinion  of  the  court,  said 

them  was  not  notice.    Hasselman  v.  Mc-  it  was  alleged  in  the  argument  that  it  is 

Keman,  50  Ind.  441 ;  Dixon  v.  Hunter,  57  not  customary  in  Philadelphia  to  search  the 

Ind.  278;   Reeves  v.  Hayes,  95  Ind.  521.  records  for  assignments  of  mortgages.    Be 

Now,  by  statute,  any  mortgage  of  record,  that  as  it  may,  if  any  custom  exists  not  in 

or  any  part  thereof,  may  be  assigned,  either  harmony  with  the  act,  it  must  give  way. 

by  an  assignment  entered  on  the  margin  of  MaLua  tmis  aMendus  est. 

such  record,  signed  by  the  person  making  In  Maryland  provision  was  made  for  ie> 

the  assignment  and  attested  by  the  recorder,  cording  assignments  of  mortgages  by  Act 

or  by  a  separate  instrument  executed  and  1868,  ch.  373;  R.  Code  1Q78,  art.  44,  H^* 

acknowledged  before  any  person  authorised  38 ;   but  this  does  not  affect  an  eqoiu- 
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NATURE  AND  APPLICATION  OP  BEGISTBT  ACTS.  [§  479. 

Where  the  statutes  themselves  do  not  in  terras  directly  apply  to 
assignments  of  mortgages,  the  courts  have  generally  drawn  an  in- 
ference of  intended  application.^  The  assignment  is  invalid  against 
subsequent  purchasers  without  notice  unless  it  is  recorded.  Conse- 
quently, if  a  mortgagee  transfers  the  note  secured  by  the  mortgage, 
or  makes  a  formal  assignment  of  the  mortgage  which  is  not  re- 
corded, and  afterwards  enters  a  satisfaction  of  the  mortgage  upon 
the  record,  or  if  the  mortgagee  takes  a  conveyance  of  the  equity 
of  redemption,  and  then  with  an  apparent  ample  title  conveys  the 
property  to  another,  the  mortgage  ceases  to  be  a  lien  as  against 
one  who  purchases  the  property  in  good  faith  and  without  notice.^ 
In  like  manner  an  assignee  of  the  mortgage  is  not  bound  by  an  un- 
recorded agreement  executed  between  the  parties  to  the  mortgage, 
whereby  the  mortgagee  was  bound  to  release  a  portion  of  the  prem- 
ises upon  receiving  a  certain  sum  in  payment.*  The  doctrine,  that 
the  assignee  of  a  mortgage  takes  it  subject  to  all  equities  existing 
between  the  mortgagor  or  his  grantees  and  the  mortgagee,  cannot 
be  applied  to  those  instruments  which  are  properly  designated  in 
the  recording  acts  as  conveyances,  which  both  a  release  of  a  roort- 
gi^  and  an  agreement  for  such  release  would  be,  without  nullify- 
ing the  acts  to  that  extent,  and  withholding  the  protection  they 
were  designed  to  confer  upon  purchasers.^ 

But  the  record  of  an  assignment  of  a  mortgage  is  not  construc- 
tive notice  of  it  to  the  mortgagor  so  as  to  make  invalid  a  payment 
made  by  him  to  the  mortgagee.^  It  is  desirable,  for  this  reason, 
that  personal  notice  should  be  given  him  of  the  assignment,  though 

Ue  anignment.     Bjles  v.  Tome,  39  Md.  v,  Corkins,  66  N.  T.  77 ;  Clark  v.  Mackin, 

461.                    .  95  N.  T.  346 ;   Hendenon  v.  Pilg^m,  22 

In  ^iginia  the  aaeig^ee  of  a  mortgage  Tex.  464;  Torpin  o.  Ogle,  4  Bradw.  611 ; 

is  not  regarded  as  a  parchaser,  and  the  reo  Smith  v.  Kephane,  6  Bradw.  585 ;  Bacon 

ord  of  the  assignment  is  not  notice  to  third  v.  Van  Schoonhoven,  87  N.  Y.^446, 19  Hnn, 

persons.    Gordon  v.  Rixey,  76   Va.   694,  158;  Connecticut  Mat.  L.  Ins.  Co.  v.  Tal- 

701.  hot,  113  Ind.  873,  3  Am.  St.  Rep.  655, 14 

In  IWawan  an  assignment  of  a  mort-  N.  £.  Rep.  586 ;  Lewis  v.  Kirk,  28  Kans. 

gage  attested  bj  one  credible  witness  is  Talid.  497,42  Am.  Rep.  173;  Morris  v.  Beecher 

Laws  1887,  ch.  213.  (N.  D.),  45  N.  W.  Rep.  696.    Otherwise  in 

1  Reeves  i;.  Hajes,  95  Ind.  521,  where  the  Oregon.    Watson  v,  Dundee  M.  &  T.  Co.  12 

subject  is  ablj  considered  bj  Chief  Justice  Oreg.  474,  8  Pac  Rep.  548. 

Elliott;   Bowling  v.  Cook,  39  Iowa,  200;  *  Warner  v.  Winslow,  1  Sandf.  Ch.  430; 

Summers  v.  Kilgns,  14  Bush,  449  ;  and  by  St.  John  v.  Spalding,  1  Thomp.  &  C.  483. 

Justices  Niblack  and  Zollars  in  dissenting  *  Sc  John  v.  Spalding,  1  Thomp.  &  C. 

opinions.  483. 

^  Bowling  o.  Cook,  39  Iowa,  200;  Fergu-  *  Hubbard  v.  Turner,  2  McLean,  519  ; 

son  V.  Glassford,  68  Mich.  36,35  N.  W.  Rep.  Ely  o.  Scofield,  35  Barb.  330;  N.  Y.  life 

820;  Sheldon  v.  Holmes,  58  Mich.  138,  24  Ins.  &  Trust  Co.  v.  Smith,  2  Barb.  Ch.  82. 

N.  W.  Rep.  795 ;   Glrardin  v.  Lampe,  58  So  prorided  by  statute  in  Wiieoniin.    Rev 

Wis.  267, 16  N.  W.  Rep.  614 ;  Van  Keuren  Stat.  1871,  p.  1149. 
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§  480.]  BEGISTBATION  AS  AFFECTING  PBIOBITY. 

the  assignee's  title  is  complete  without  notice  to  the  owner  of  the 
equity  of  redemption.^ 

A  purchaser  of  the  equity  of  redemption  is  charged  with  notice 
of  an  assignment  of  the  mortgage  which  has  been  recorded  prior  to 
the  purchase.^  The  record  of  the  assignment  is  a  part  of  the  record 
title  of  which  he  must  take  notice  at  the  time  of  his  purchase. 

It  has  been  held  that  a  power  of  attorney  to  assign  a  mortgage,^ 
or  one  to  collect  a  mortgage  and  discharge  it,^  is  not  within  the 
recording  acts,  and  therefore  a  record  of  them  is  not  notice. 

480.  It  is  provided  by  statute  in  severed  States  that  the  re- 
cording of  an  assignment  of  a  mortfira^ge  shall  not  in  itself  be 
deemed  notice  of  such  assignment  to  the  mortgagor,  his  heirs,  or 
personal  representatives,  so  as  to  invalidate  any  payment  made  by 
them  to  the  person  holding  the  bond  or  note.^  But  such  a  statute 
does  not  apply  to  a  purchaser  of  the  equity  of  redemption,  unless 
it  is  in  terms  made  applicable  to  him.  A  purchaser  of  land  already 
subject  to  a  mortgage  is  chargeable  with  notice  of  an  assignment  of 
the  mortgage  which  has  been  recorded  prior  to  his  purchase.^ 

On  the  other  hand,  in  two  or  three  States  the  record  of  an  as- 
signment is  notice  to  the  owner  of  the  equity  of  redemption,  as 
well  as  to  subsequent  purchasers.^ 

The  object  of  the  statutory  provision  that  the  record  of  an  as- 
signment shall  not  be  deemed  in  itself  notice  to  the  mortgagor,  his 
heirs,  or  personal  representatives,  of  such  assignment,  so  as  to 
invalidate  any  payment  made  by  him  or  them  to  the  mortgagee,  is 
to  save  the  necessity  of  examining  the  record  every  time  a  payment 
is  made.  It  is  argued,  therefore,  that  for  all  other  purposes  the 
record  of  the  assignment  is  notice  even  to  the  mortgagor.  Accord- 
ingly under  such  a  provision  it  has  been  held  that  the  record  of  an 

« 

1  Jones  V.  Gibbons,  9  Ves.  407,  410.    Ex  ^  Brewster  v.  Games,  103  N.  T.  556, 9  N. 

parte  Bamett,  1  De  Q.  194.  E.  Rep.  S23. 

s  Brewster  v.  Games,  103  N.  T.  556,  9  N.  ^  ifew  Jersey :  R.  S.  1S77,  p.  708,  {  32. 

E.  Rep.  323.  If  an  assignment  be  not  recorded,  pajmeot 

*  Williams  v.  Birbeck,  Hoffm.  359.  to  the  mortgagee  without  knowledge  of  the 

^  Jackson  v.  Richards,  6  Gow.  617.  assignment  and  a  release  by  him  are  bind- 

^  Califoniia :   Git.  Gode,  §  2935 ;   Acts  ing  upon  the  assignee.    Shotwell  v.  Mat- 

1874,  p.  261 ;  Godes  &  Statutes  1876,  §  7935.  thews  (N.  J.  Eq.),  21  Atl.  Rep.  1067. 

Kansas:  Dassler's  Stats.  1876,  ch.  68,  §  3.  Indiana:  Acts  1877,  ch.  58,  §  1;  R.  S. 

Miehigan:  Howell's  Stats.  §  5687.    Xinne-  1881,  §§  1093, 1094;  Gonnecdcnt  Mut  L 

seta:  G.  8.  1878,  ch.  40,  §  24.    Kebraska:  Ins.  Go.  v.  Talbot,  113  Ind.  373,  3  Am.  St. 

Gompiled  Stats.  1881,  p.  392.    New  Tork:  Rep.  655, 14  N.  E.  Rep.  586.    Prior  to  this 

I  R.  S.  7th  ed.  p.  763,  §  41.  Oregon :  Annot.  statute  the  record  of  an  assignment  was  not 

Laws  1887,  §  3030.   Wisconsin:  R.  8. 1878*  notice.   Reeves  v.  Hajes, 95  Ind.  521.  Fortk 

p.  641,  §2244.    Wyoming  Territory:  R.S.  Bakota  and   Bonfh  Bakota :    Civ.  Code, 

1887,  §  22.  §  1629. 
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NATURE  AND  APPLICATION  OF  BEGISTBT  ACTS.  [§  481. 

assignment  of  a  mortgage  is  constructive  notice  as  against  a  grantee 
of  the  mortgagor  that  the  mortgagee  can  no  longer  deal  with  the 
mortgage  title,  and  that  a  subsequent  discharge  or  release  of  the 
mortgage  executed  by  the  mortgagee  is  invalid.^  If  the  release  is 
obtained  by  the  mortgagor  himself  without  the  payipent  of  any 
sum  of  money  upon  the  mortgage  debt,  the  statu^  does  not  pro- 
tect him  against  the  effect  of  an  assignment  already  recorded.^ 

481.  The  effect  of  reoording  an  assigzinient  is  not  only  to  pro- 
tect the  assignee  against  a  subsequent  sale  of  the  mortgage  by  the 
apparent  holder  of  it,  but  also  to  prevent  a  wrongful  discharge  of 
it  by  the  mortgagee.'  It  is  true  that  as  against  subsequent  pur- 
chasers of  the  premises,  or  the  holders  of  subsequent  mortgages 
upon  them,  and  attaching  and  judgment  creditors,  the  record  of  a 
prior  mortgage  is  sufficient  notice  of  its  existence  without  the 
record  of  an  assignment  of  the  mortgage  to  one  who  has  purchased 
it.  The  failure  to  record  the  assignment  does  not  blot  out  the 
record  of  the  mortgage  itself.^  If  the  premises  are  conveyed  to 
the  mortgagee  after  he  has  assigned  the  mortgage,  there  is  no 
merger  of  the  mortgage  title.^  It  makes  no  difference  that  the 
assignment  is  not  recorded.  If  the  mortgagee,  in  this  condition  of 
the  title,  then  conveys  the  estate  to  one  who  purchases  without 
knowledge  of  the  assignment  of  the  mortgage,  the  question  arises 
whether  the  assignee,  having  omitted  to  record  his  assignment, 
thus  leaving,  so  far  as  the  record  shows,  a  complete  title  in  the 
mortgagee,  can  be  protected  in  his  title  as  against  the  purchaser 
from  the  mortgagee  ?  ^ 

Of  course  such  purchaser  is  charged  with  constructive  notice  of 
the  existence  of  a  mortgage,  and  of  the  continuance  of  its  lien,  by 
its  record.     Having  this  information  he  is  chargeable  in  law  with 

^  Belden  v.  Meeker,  47  N.  T.  307,8  Lans.  It  is  a  too  narrow  riew  of  the  authorities 

470 ;  Viele  v.  Jadaon,  82  N.  Y.  32.  to  say  that  the  record  of  the  assignment 

'  Belden  v.  Meeker,  47  N.  T.  307, 2  Lans.  protects  merely  against  a  subsequent  assign- 

470.  ment  by  the  mortgagee. 

'  §1  606,872,956;  Crane  v.  Tnmer,  67  '  Campbell  v.  Vcdder,  3  Keyes,  174,  1 

N.  Y.  437 ;  Van  Kenren  v.  Corkins,  66  N.  Abb.  App.  Dec.  295 ;  Furdy  v.  Huntington, 

Y.  77 ;  Ladd  v.  CampbeU,  56  Vl  529 ;  Par-  42  N.  Y.  334,  I  Am.  Rep.  532. 

menter  v.  Oakley,  69  Iowa,  388 ;  Pennsyl-  *  This,  then,  is  the  case :  "  A.  sells  and 

Yania  Salt  Co.  i;.  Neel,  54  Pa.  St.  9 ;  Hen-  conveys  land  to  B.    B.  gives  back  a  bond 

derson  v.  Pilgrim,  22  Tex.  464.  and  mortgage  for  the  purchase-money.    A. 

^  Campbell  v,  Yedder,  3  Keyes,  174,  1  sells  and  assigns  the  bond  and  mortgage  to 

Abb.  App.  Dec.  295 ;  Sprague  v*  Rockwell,  C,  and  afterwards  receives  a  conveyance  of 

51  Yt.  401 ;  Yiele  v.  Judson,  82  N.  Y.  32;  the  equity  of  redemption  from  B.,  and  then 

Fisher  V.  Cowles,  41  Kans.  418,21  PacRep.  by  a  fnll  covenant  deed  conveys  the  land, 

228;  Enoe  v.  Cook,  65  CaL  175,3  Pac  Rep.  and  all  his  estate  and  interest  in  the  land, 

632 ;  Bridges  v.  Bidwell,  20  Neb.  185, 29  N.  to  D." 
W.  Bep.  802. 
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§  482.]  BEQISTBATION  AS  AFFECTING  PBIOBITT. 

the  further  notice  that  the  mortgage  is  a  lien  in  the  hands  of  any 
person  to  whom  it  may  have  been  legally  transferred,  and  that  the 
record  of  snch  transfer  is  not  necessary  to  its  validity,  nor  aa  a 
protection  against  a  purchaser  of  the  property  mortgaged,  or  any 
other  person  than  a  subsequent  purchaser  in  good  faith  of  the  mort- 
gage itself,  OT  the  bond  or  debt  secured  by  it ;  but  rather  that  one 
purchasing  the  premises  from  the  mortgagee  would  take  them  sub- 
ject to  the  lien  of  the  mortgage  irrespective  of  the  ownership  of  it, 
unless  the  mortgagee  was  the  owner.  That  knowledge  and  notice 
make  it  his  duty,  in  the  exercise  of  proper  diligence,  to  inquire 
whether  his  vendor,  the  mortgagee,  is  still  the  owner  of  the  mort- 
gage, and  his  omission  to  make  that  inquiry  deprives  him  of  the 
protection  of  a  bond  fide  purchaser.^ 

The  rule  that  a  mortgagor  is  entitled  to  deal  with  the  mortgagee 
as  the  holder  of  the  mortgage,  until  he  has  actual  notice  of  an  as- 
signment, has  no  application  when  the  mortgage  is  given  to  secure 
a  negotiable  note,  and  this  is  transferred  before  it  is  due.^ 

A  different  rule  prevails  in  Massachusetts.^  There  the  estate  of 
a  mortgagee  of  land  is  a  legal  estate,  which  passes  by  the  same 
instruments  of  conveyance  as  other  legal  estates.  It  is  declared  to 
be  as  important  to  be  able  to  ascertain  from  the  registry  the  exist- 
ence or  continuance  of  a  mortgage  as  of  any  other  legal  title. 
*^  Not  unfrequently  the  whole  or  part  of  an  estate  held  in  mort- 
gage is  released  or  conveyed  when  the  debt  is  not  paid ;  and  in  the 
absence  of  fraud,  a  conveyance  by  the  party  who  appears  on  the 
record  to  be  the  owner  of  the  mortgage  should  be  sufficient  to  pro- 
tect a  purchaser  who  has  no  actual  or  constructive  notice  of  title  in 
any  other."  * 

482.  An  assignee  of  a  mortgasre  is  a  purohaser,  and  is  enti- 
tled to  the  protection  of  the  recording  acts  as  much  as  a  purchaser 
of  the  equity  of  redemption.^  If  he  purchases  in  good  faith,  and 
for  a  valuable  consideration,  he  is  not  chargeable  with  any  notice 

^  I  S04;  Purdj  v.  Hantington,  42  N.  T.  BInut  v.  Norria,  123  Mau.  55,  25  Am.  Rep. 

334,  oTorniliiig  46  Barb.  389,  1  Am.  Bep.  14.    So  by  statute  in  Mazylaad:  Act  1S68, 

532.    And  see  Van  Keuren  v.  Corkins,  6  cb.  373.    The  acl  does  not  affect  equitable 

Thomp.  &  C.  355,  4  Hun,  129, 66  N.  Y.  77 ;  assignments.    Byles  v.  Tome,  39  Md.  461. 

Gillig  V.  BCaass,  28  N.  Y.  191 ;  Warner  v.  So  in  Vezmont:  Ladd  v.  CampbeU,56  Vt 

Winslow,  1    Sandf.  Ch.  430;   Burhans  v.  529. 

Hutcheson,  25  Eans.  625,37  Am.  Rep.  274;  *  Welch    v.   Priest,   8  Allen,   165,  per 

Oregon  Trust  Co.  v.  Shaw,  5  Sawyer,  336,  Hoar,  J. 

quoting  and  approTing  the  text.  ^  Westbrook  v.  Gleason,  79  N.  Y.  tS ; 

3  Jones  o.  Smith,  22  Mich.  360.  Decker  r.  Boice,  83  N.  Y.  215 ;  Smyth  v. 

*  Welch  V.  Priest,  8  Allen,  165 ;  Wolcott  Knickerbocker  L.  Ins.  Co.  84  N.  Y.  589. 
V,  Winchester,  15  Gray,  461,  stated  in  §  804 ; 

410 


NATUBE  AND  APPLIOATION  OF  REGISTRY  ACTS.  [§  482. 

his  assignor  bad  of  prior  incumbrances  upon  tbe  property,  provided 
he  records  his  assignment  before  such  prior  mortgage  or  other  deed 
IB  recorded.^  He  is  then  chargeable  only  with  constractive  notice, 
such  as  is  afforded  by  record,  or  by  open  and  adverse  possession  of 
the  premises  by  another.^  The  assignee  gains  priority  in  such  case, 
not  by  the  prior  recording  of  the  assigned  mortgage,  but  by  the 
prior  recording  of  his  own  assignment.^  If  the  assignee  omits  to 
record  his  assignment,  and  an  elder  mortgage  of  which  he  had  no 
notice,  but  of  which  his  assignor  had  notice,  is  first  recorded,  he 
will  hold  subject  to  such  elder  mortgage ;  and  he  would  also  hold 
subject  to  it  if  such  elder  mortgage  had  been  recorded  before  he 
took  the  assignment,  but  after  the  recording  of  the  mortgage  as- 
signed.^ 

If  a  mortgage  be  assigned,  but  the  assignment  is  not  recorded 
until  after  the  mortgagor  makes  a  conveyance  of,  the  mortgaged 
premises  to  the  mortgagee,  and  the  latter  executes  another  mort- 
gage of  the  same,  which  deed  and  subsequent  mortgage  are  first 
recorded,  the  last  mortgage  will  take  precedence  of  the  first ;  but 
another  mortgage  after  the  recording  of  the  assignment  of  the  first 
mortgage  will  be  subject  thereto.^ 

A  second  mortgagee  assigned  his  mortgage  and  part  of  the  debt, 
but  the  assignment  was  not  recorded.  Subsequently  the  mortgagor 
conveyed  the  land  to  the  second  mortgagee,  'the  first  mortgagee 
then  released  his  mortgage,  and  took  a  third  mortgage  on  the  land 
for  the  unpaid  principal  and  interest,  without  actual  knowledge  of 
the  assignment,  and  on  the  faith  of  the  record  and  of  the  second 
mortgagee's  representation  that  his  mortgage  had  been  extinguished 
by  mei^er.  It  was  held  that  he  was  entitled  to  priority  over  the 
assignee  claiming  under  the  unrecorded  assignment  of  the  second 
mortgage,  though  such  mortgage  was  never  actually  dischai^ed  of 
record.® 

And  so,  where  there  were  two  successive  mortgages  of  the  same 
land,  and  the  mortgagor  in  the  first  mortgage  was  the  mortgagee 
in  the  second,  and  the  second  mortgage  was  first  recorded  and  was 
then  assigned  to  a  bond  fide  purchaser  for  value  before  the  first 

1  Decker  v.  Botce,  83  N.  Y.  215.  Yalkenburgh,  8  Cow.  260,  is  no  longer  in 

*  Union  CoUege  v.  Wheeler,  59  Barb.  585 ;  force.    Bank  v.  Frank,  18  J.  &  S.  404. 

Jackaon  v.  Van  Valkenbargh,  8  Cow.  260;  ^  Fort  v.  Burch,  5  Denio,  187 ;  De  Lan- 

Bnah  v.  Lathrop,  22  N.  T.  535, 549  ;  Varick  cej  v.  Stearns,  66  N.  Y.  157 ;  Brower  v. 

V.  Briggs,  6  Paige,  828;  Jackson  v.  Given,  Witmeycr,  121  Ind.  83,  22  N.  E.  Rep.  975. 

8  Johns.  137,5  Am.  Dec.  328;  Jackson  v.  *  McCormick  v.  Baaer,  122  HI.  573,  13 

Reid,  30  Eaas.  10.  N.  £.  Rep.  852. 

B  Decker  v.  Boice,  83  N.  T.  215.     The  ^  Pritchard  v.  Kalamazoo    College,    82 

contrary  mle  declared  in  Jackson  v.  Van  Mich.  587,  47  N.  W.  Rep.  31. 
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§  488.]  BE6IST£ATI0N  AS  AFFECTING  PRIORITT. 

mortgage  was  recorded,  but  the  assignment  was  not  recorded  until 
after  the  recording  of  the  first  mortgage,  the  mortgagee  in  the  sec- 
ond mortgage  could  not  claim  priority,  because  when  he  recorded 
his  mortgage  he  had  notice  of  the  prior  mortgage  which  he  had 
himself  executed.  It  was  held,  in  a  controversy  between  asaignees 
of  the  respective  mortgages,  that  the  assignee  of  the  second  mort- 
gage could  derive  no  benefit  from  the  prior  record  of  his  mortgage, 
as  he  stood  as  to  that  in  the  shoes  of  his  assignor ;  and  that  be  was 
not  entitled  to  priority  by  the  record  of  his  assignment,  because  the 
first  mortgage  was  recorded  before  the  recording  of  his  assign- 
ment. But  it  was  conceded  that  if  he  had  recorded  his  assign- 
ment before  the  first  mortgage  was  recorded  he  would  have  gained 
a  preference.^ 

If  a  mortgagee  assigns  one  of  the  notes  secured  by  a  mortgage, 
and  afterwards  assigns  another  note  secured  by  it,  together  with 
the  mortgage,  to  another  person,  the  latter  assignee  is  not  protected 
against  the  assignee  of  the  note  as  an  innocent  purchaser,  because 
the  mortgage  itself  is  notice  to  him  of  the  existence  of  such  note.* 

483.  It  is  not  often  that  the  question  of  priority  of  ricrhts 
under  different  assignments  of  the  same  mortgage  can  arise, 
because  an  assignment  is  generally  accompanied  by  a  delivery  of 
the  note  or  bond  secured  by  the  mortgage  and  of  the  mortgage 
itself ;  and  except  under  peculiar  circumstances  a  person  acting  in 
good  faith  would  not  take  a  mere  written  transfer  of  the  mortgage 
title  without  a  delivery  of  these.^  The  fact  that  the  assignor  did 
not  have  these  papers  to  deliver  would  be  enough  ordinarily  to  put 
the  purchaser  on  his  guard,  even  if  it  did  not  amount  to  notice 
to  him  of  a  prior  assignment.  At  any  rate,  the  absence  of  these 
papers  would  be  enough  to  put  in  doubt  his  good  faith  in  taking 
the  assignment;  and  would  make  him  chargeable  with  notice  of 
any  defect  there  may  be  in  the  assignor's  title.^ 

But  if  two  assignments  of  the  same  mortgage  by  any  means  are 
made  and  taken  by  different  persons  in  good  faith,  of  course  the 
assignee  who  first  records  his  assignment  would  gain  the  better  title 
to  the  mortgage,  if  he  has  paid  full  value  for  it  at  the  time  of 
taking  it.  If  he  paid  only  part  of  the  consideration,  then  he  would 
have  priority  only  to  the  extent  of  the  payment  made  by  him ;  for 

1  Westbrook  v.  Gleason,  79  N.  Y.  23,  re-  *  Porter  v.  King,  1  Fed.  Rep.  755,  qoot- 

Teraing  same  case,  14  Hun,  245.    This  case  ing  text  with  approval, 

is  stated  and  approyed  bj  Andrews,  J.,  in  *  Kellogg  v.  Smith,  26  N.  Y.  18;  Brown 

Decker  v.  Boice,  83  N.  Y.  215,  221.  v.  Bljrdenburgh,  7  N.  Y.  141,  57  Am.  I>e& 

s  Wilson  V,  Eigenbrodt,  30  Minn.  4.  506. 
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he  is  then  a  purchaser,  and  entitled  to  protection  only  to  that  ex- 
teniJ 

484.  Manner  of  recording  an  assignment.  —  When  an  assign- 
ment of  a  mortgage  is  indorsed  upon  the  mortgage  deed,  which  is 
referred  to  as  ^Hhe  within  described  mortgage,"  it  is  sufficient  to 
record  the  assignment  without  recording  the  mortgage  with  it 
anew.^  A  reference  is  usually  made  by  the  register  from  the  record 
of  one  instrument  to  the  other ;  bat  unless  required  by  law,  this  is 
not  essential.  A  recital  of  the  names  of  the  parties  to  the  mort- 
gage, and  its  date,  is  a  sufficient  identification  of  it ;  althongh  it  is 
usual  in  addition  to  this  description,  when  the  assignment  is  not 
indorsed  upon  the  mortgage,  to  refer,  in  the  description  of  it,  to 
the  book  and  page  of  the  record.  But  neither  a  reference  to  the 
record  of  the  mortgage  nor  a  description  of  the  mortgaged  lands  is 
necessary.  An  assignment  is  sufficient  which  so  identifies  the  mort- 
gage that  by  examining  the  records  the  one  referred  to  can  be  ascer- 
tained.^ 

It  is  usual  for  the  register  to  note  an  assignment  upon  the  mar- 
gin of  the  record  of  a  mortgage ;  and  in  many  States  it  is  made  by 
statute  his  duty  to  do  so.  But  in  the  absence  of  such  a  statute  the 
omission  of  the  register  to  do  so  does  not  affect  the  right  of  the 
assignee.'* 

Under  a  statute  requiring  mortgages  to  be  recorded  in  separate 
books,  an  assignment  of  a  mortgage  should  be  recorded  in  a  book 
for  mortgages,  and  the  record  of  it  in  the  book  for  deeds  is  held  to 
be  of  no  avail.^ 

486.  The  same  prinoiples  apply  equally  to  the  record  of 
any  agreement  afiBBoting  a  mortgage.  —  If  not  executed  with  the 
formalities  entitling  it  to  be  recorded,  the  record  affords  no  con- 
structive notice  of  its  contents.  If,  for  instance,  land  subject  to  a 
mortgage  is  sold,  and  mortgaged  back  for  the  purchase  price,  the 
vendor  agreeing  to  pay  off  the  elder  mortgage,  or  in  default  of  so 
doing  to  allow  the  purchaser  to  pay  it,  and  have  the  amount  of  it 
deducted  from  the  mortgage  given  for  the  price  of  the  land,  and 
this  agreement,  without  being  entitled  to  be  recorded,  is  neverthe- 
less put  upon  record,  and  the  purchaser  subsequently  pays  the  elder 

1  lickett  V,  Barron,  29  Barb.  505 ;  Fardj       >  Carli  v,  Taylor,  15  Minn.  171 ;  Soale  v. 

V,  Hnntingtou,  46  Barb.  889,  42  N.  T.  S34,  Corbley,  65  Mich.  109,  31  N.  W.  Kep.  785. 
1  Am.  Rep.  532 ;  CampbeU  v.  Vedder,  3        *  Viele  r.  Jndson,  82  N.  T.  32. 
Kejes,  174 ;  Bosh  v,  Lathrop,  22  N.  Y:  535 ;        «  Viele  o.  Jndson,  82  N.  T.  32,  overruling 

Wilej  V,  Williamson,  68  Me.  71 ;  Oregon  Moore  v,  Sloan,  50  Barb.  442. 
Trust  Co.  v.  Shaw,  5  Sawjer,  836 ;  Potter       «  Purdy  v,  Hnntington,  42  N.  T.  334, 343, 

9.  Straoaky,  48  Wis.  235.    See  J  666.  1  Am.  Rep.  532,  per  Lott,  J. 
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mortgage  as  contemplated  by  the  agreement,  an  assignee  of  the 
mortgage  for  the  purchase-money,  having  no  actual  notice  of  this 
agreement,  is  not  concluded  by  it,  but  may  hold  his  mortgage  for 
the  original  amount  of  it.^ . 

A  release  of  a  part  of  the  mortgaged  premises  is  a  conveyance 
by  which  the  title  to  real  estate  may  be  affected,  and,  unless  it  be 
recorded,  it  is  void  against  a  subsequent  assignee  of  the  mortgage 
for  value  and  without  notice.^  An  unrecorded  agreement  to  re- 
lease is  in  like  manner  void  against  an  assignee  of  the  mortgage  in 
good  faith,^ 

486.  The  registry  lawa  apply  to  sales  and  mortffages  of 
growing  orops  and  trees,  or  to  an  agreement  constituting  a  lien 
upon  them,  so  long  as  tbey  are  a  part  of  the  realty.  A  verbal 
agreement,  or  an  agreement  in  writing  not  recorded,  whereby  the 
crop  is  pledged  by  a  tenant  of  land  to  the  owner  as  security  for 
advances,  is  of  no  validity  as  against  a  mortgage  of  it  afterwards 
made  and  duly  recorded.^ 

A  parol  contract  for  the  sale  of  growing  trees  to  be  cut  and  re- 
moved from  the  land  is  ordinarily  a  contract  for  the  sale  of  a  chattel 
interest,  though  the  trees  are  a  part  of  the  realty  so  long  as  they 
remain  standing.  Therefore,  to  insure  protection  against  a  sale  or 
mortgage  of  the  land  before  the  trees  are  severed,  it  is  desirable 
that  the  sale  be  recorded.  If  the  owner  of  land  which  is  mort- 
gaged sells  'growing  trees,  and  the  purchaser  cuts  and  removes  the 
trees  without  knowledge  of  the  mortgage,  which  is  not.  recorded, 
the  mortgagee  has  no  title  to  the  timber  as  against  such  purchaser, 
and  cannot  maintain  replevin  for  it.^ 

487.  The  statutes  providing  for  meohanios'  liena  quality 
and  aiEbot  and  sometinies  destroy  the  priority  of  oonveyances 
as  established  by  the  registry  laws ;  and  it  is  therefore  important 
that  these  statutes  should  be  considered  in  connection  with  the 
registry  laws.  Such  liens  may  be  given  priority  of  mortgages  exe- 
cuted and  recorded  subsequently  to  the  date  of  the  contract  under 
which  the  lien  is  claimed,  as  is  the  case  in  Massachusetts;^  but 

^  Dutton  V.  Ives,  5  Mich.  515.  owner.    Being;  in  posseflrion,  he  was  held  to 

^  Mutual  Life  Ins.  Co.  v.  Wilcox,  55  be  entitled  to  applj  the  crops  to  the  Mtis- 

How.  Pr.  43.  faction  of  his  claim  for  wages  as  against  a 

>  St.  John  17.  Spalding,  1  T.  &  C.  483.  creditor  of  the  owner,  and  that  the  xegistia- 

*  Jones  V,  Chamberlin,  5    Heisk.    210.  tion  act  did  not  apply.    As  to  mortgages 

This  case  is  distinguished  from  Tedford  of  crops,  see  Jones  on  Chattel  MortgageB, 

V.  Wilson,  3  Head,  311,  where  it  was  agreed  §§  142-146. 

that  the  proceeds  of  a  farm  should  be  liable       ^  Banton  i;.  Shorey,  77  Me.  48. 

for  the  wages  of  a  person  who  entered  into       *  Dnnklee  v.  Crane,  103  Mass.  470. 

possession  of  it  and  carried  it  on  for  the       For  lien  laws  affecting  the  priority  of 
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more  frequently  mechanics'  liens  are  given  precedence  of  mortgages 
upon  the  property  recorded  after  the  commencement  of  the  work 
or  improvement  for  which  the  lien  is  claimed.  The  argument  in 
favor  of  such  a  provision  is,  that  one  who  takes  a  mortgage  upon  a 
building  in  process  of  erection,  or  upon  land  upon  which  any  im- 
provements for  which  a  lien  is  given  are  making,  is  bound  to  know 
that  there  may  be  a  lien  upon  the  property  for  the  work  already 
done,  and  to  assume  that  the  work  is  to  go  forward,  and  that  there 
may  be  a  further  lien  for  completing  the  work.  It  is  not  desirable, 
either,  that  the  execution  of  a  mortgage  upon  the  land  should  be 
permitted  to  arrest  the  work  and  prevent  its  completion,  as  would 
most  likely  happen  if  the  making  of  the  mortgage  had  the  effect  of 
postponing  any  lien  afterwards  filed.  It  is  regarded  also  as  just 
that  the  mechanic  should  have  the  benefit  of  the  labor  and  mate- 
rials that  go  into  the  property  and  give  it  value,  rather  than  the 
mortgagee,  who  has  taken  his  mortgage  during  the  progress  of  the 
work.^ 

Under  such  statutes,  a  mortgage  made  in  good  faith  to  secure 
future  advances  on  a  building,  if  recorded  before  the  commence- 
ment of  the  building,  is  entitled  to  priority  over  liens  for  labor  or 
materials,  although  the  advances  are  not  made  till  after  the  com- 
mencement of  the  building.^  • 

Under  still  other  statutes,  a  bond  fide  mortgagee  is  regarded  as  a 
purchaser  who  is  not  affected  by  a  mechanic's  lien  unless  he  has 
received  actual  or  constructive  notice  of  it  in  a  manner  prescribed ; 
and  the  fact  that  the  mechanic  is  at  work  upon  the  building  at  the 
time  of  the  mortgage  is  not  actual  notice  of  his  lien.^ 

This  lien  is  waived  by  taking  a  mortgage  ^  or  other  security  for 
the  amount  for  which  a  lien  might  be  claimed. 

The  commencement  of  a  building,  within  the  meaning  of  these 
statutes,  is  the  first  labor  done  on  the  ground  which  is  made  the 
foundation  of  the  building,  and  forms  part  of  the  work  suitable  and 
necessary  for  its  construction.^    It  is  some  work  or  labor  on  the 

railroad   mortgages,  aee  Jones  on  Liens,  *  Wisconsin  Planing  Mill  Co.  v.  Schuda, 

§§  1618-1675.  72  Wis.  277,  39  N.  W.  Rep.  558. 

For  a  statement  of  the  law  as  to  priority  >  Foashee  v.  Grigsby,  12  Bush,  75 ;  Gere 

between  mechanics'  liens  and  mortgages,  see  v.  Gushing,  5  Bush,  304. 

Jones  on  Liens,  §§  1457-1486.  «  TruUinger  v.  Eofoed,  7  Greg.  228,  83 

As  to  priority  of  statutory  liens  for  water  Am.  Rep.  708. 

rates,  see  Jones  on  Liens,  §  102.  ^  Brooks  v.  Lester,  36  Md.  65,  70 ;  Con- 

1  Davis  V,  Bilsland,  18  Wall.  659;  Neil-  rad  v,  Starr,  50  Iowa,  470,  13  West.  Jur. 

son  V.  Iowa  Eastern  Ry.  Co.  44  Iowa,  71 ;  210 ;  Pennock  v,  HooTer,  5  Rawle,  291. 
Equitable  Life  Ins.  Co.  v.  Slye^  45  Iowa, 
615. 
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ground,  such  as  beginning  to  dig  the  foundation,  which  eyery  one 
can  see  and  recognize  as  the  commencement  of  a  building ;  and  the 
work  moreover  must  be  done  with  the  intention  thus  formed  of  con- 
tinuing it  to  completion.^ 

When  a  building  is  changed  or  enlarged,  the  lien  attaches  from 
the  commencement  of  the  alteration  on  the  ground,  and  is  subject 
to  liens  that  had  previously  attached.^  As  against  a  mortgage  the 
lien  of  which  attached  after  such  commencement  of  a  building  or 
of  alterations  and  additions  to  it,^  a  lien  can  be  supported  for  ma- 
chinery and  fixtures  afterwards  furnished,  although  not  upon  the 
ground  at  the  time,  and  the  work  was  not  done  there,  but  at  a  dis- 
tance in  shops.  When  additions  to  an  old  building  are  in  their 
extent  and  value  significant  enough  to  give  notice  to  purchasers  and 
creditors  of  the  change  in  the  character  of  the  property,  the  addi- 
tions so  made,  the  work  and  materials  furnished  therefor,  and  the 
machinery  placed  therein,  are  subjects  of  mechanics'  liens  as  new 
buildings.^ 

In  computing  the  time  after  the  completion  of  work  done  for 
which  a  mechanic's  lien  is  claimed  for  filing  a  notice  of  the  lien,  oc- 
casional repairs  made  subsequently  to  the  completion  of  the  work 
cannot  be  added  to  the  work  done  months  before,  so  as  to  render 
the  whole  work  one  continued  performance,  for  which  a  single  lien 
can  be  claimed  within  the  time  limited  by  statute.^ 

A  mechanic's  lien  for  repairing  or  enlarging  a  building  is  not 
paramount  to  an  existing  mortgage  upon  it,  even  where  such  lien 
relates  back  to  the  commencement  of  the  work  upon  a  building, 
so  that,  when  a  mortgage  covers  a  building  partially  erected,  a  lien 
for  work  done  or  materials  furnished  in  completing  the  building 
would  relate  back  to  the  time  of  the  commencement  of  the  build- 
ing, and  would  take  precedence  of  the  mortgage.^  This  rule  pre- 
vails although  the  building  be  changed  so  that  very  little  of  the 
original  structure  remains ;  as,  for  instance,  where  there  was  a  mort- 
gage upon  a  paper-mill  which  was  out  of  repair  and  was  almost 
wholly  removed,  and  a  new  one  was  erected  in  its  place,  and  this 
was  supplied  with  new  machinery.^ 

Mechanics  and  laborers  asserting  a  lien  upon  real  property  for 

^  Mutaal  Benefit  Life  Ins.  Co.  t;.  Row-       *  Parrish  and  Huazd's  Appeal,  88  Fa. 

and,  26  N.  J.  £q.  389 ;  Brooks  v.  Lester,  36  St.  111. 

Md.  65,  70;  Jean  i;.  Wilson,  38  Md.  288,        *  Davis  r.  AlTord,  94  U.  8.  545. 
296.  0  Getcheil  v.  Allen,  34  Iowa,  559;  Neil- 

3  Norris's  Appeal,  30  Pa.  St.  122.  son  v.  Iowa  Eastern  Rj.  Co.  44  Iowa,  71. 

*  Parrish  and  Hazard*s  Appeal,  83  Pa.        ^  Equitable   Life  Ins.  Co.  v,  Slye,  45 

St.  111.  Iowa,  615. 
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their  work,  and  claiming  priority  over  mortgagees  and  others  who 
have  acquired  interest  in  the  property,  mast  make  strict  proof  of 
all  that  is  essential  to  the  creation  of  the  lien ;  such,  for  instance, 
as  proof  of  the  commencement  of  the  work,  of  its  character,  and  of 
its  completion.  The  commencement  of  the  work  must  be  shown, 
for  from  that  date  the  lien  attaches,  if  at  all.  The  character  of  the 
work  must  be  shown,  for  it  is  not  for  all  kinds  of  work  that  a  lien 
is  allowed.  The  completion  of  the  work  must  be  shown,  for  notice 
of  claiming  a  lien  must  be  filed.^  Whether  the  work  relied  on  as 
having  been  done  prior  to  the  mortgage  is  to  be  regarded  as  a  com- 
mencement  of  the  building  is  a  question  of  fact,  to  be  determined  by 
the  evidence.^  The  mortgage  must  be  recorded  before  the  building 
is  commenced  in  order  to  have  priority.^ 

Under  several  statutes,  as,  for  instance,  that  existing  prior  to 
1876  in  Iowa,  the  only  manner  of  establishing  the  priority  of  a 
mechanic's  lien  upon  a  building^  over  a  preexisting  incumbrance 
upon  the  land,  was  by  a  sale  and  removal  of  the  building ;  and 
when  the  nature  of  the  improvement  was  such  that  it  could  not  be 
removed,  the  lien  was  necessarily  postponed  to  the  prior  incum- 
brance upon  the  land.^  The  lien  of  the  mechanic  cannot  exceed 
the  right  of  the  owner  who  contracted  for  the  improvements  upon 
the  land  ;  and  therefore  where  the  owner's  interest  was  an  estate 
in  fee  of  one  undivided  third  part  of  the  property,  and  a  life  estate 
in  the  remaining  two  thirds,  the  lien  of  the  mechanic  was  limited  to 
the  same  interests.  The  owner  of  such  a  part  interest  in  the  land 
would  not  have  the  power  to  remove  a  building  erected  by  him 
upon  it,  and  a  purchaser  under  a  mechanic's  lien  would  acquire  no 
greater  right  to  remove  it.^  If  the  owner's  interest  in  the  building 
were  such  that  he  might  remove  it,  the  right  of  removal  would  pass 
by  sale  under  the  mechanic's  lien  ;  subject,  however,  to  the  qualifi- 
cation that  the  right  of  removal  depends  upon  the  fact  whether  the 
building  upon  which  the  materials  were  furnished  and  the  work 
done  is  so  far  an  independent  structure  as  to  be  capable  of  being 
removed  without  material  injury  to  that  which  would  remain.^  If 
the  building  cannot  be  removed  without  materially  injuring  or  alto- 
gether destroying  its  value,  —  if  it  be,  for  instance,  a  building  of 
brick,  three  stories  higli,  with  a  stone  foundation  ;  or  if  the  interest 
of  the  owner  be  such  that  he  had  no  right  of  removal  as  against 

^  Davis  p.  Alvord,  94  U.  S.  545.  «  Conrad  v,  Starr,  50  Iowa,  470, 13  West. 

'  Kelly  9.  Rosenstock,  45  Md.  389.  Jnr.  210. 

'  Brooks  V.  Lester,  36  Md.  65;  Meyer  o.       *  Jessup  v.  Stone,  13  Wis.  466;  Conrad 
CoDstraction  Co.  100  U.  S.  457.  v,  Starr,  50  Iowa,  470, 13  West.  Jor.  210. 

•  O'Brien  v.  Pettis,  42  Iowa,  293. 
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others,  —  the  lien  of  a  mechanic  cannot  be  enforced  through  a  re- 
moval of  the  building.^ 

A  prior  mortgage,  though  given  to  secare  future  advances,  has 
precedence.^    A  mortgage  for  purchase-money  has  priority.^ 

II.  Requisites  as  to  Execution  and  Acknowledgment, 

488.  Generally.  —  The  first  requisite  to  the  valid  record  of  any 
deed  is  that  it  shall  be  executed  according  to  law.  If  defectively 
executed,  it  is  not  generally  entitled  to  be  recorded ;  but  even  if  it 
is  recorded  it  is  not  constructive  notice,  so  as  to  vest  in  the  grantee 
or  mortgagee  any  interest  in  the  premises  as  against  subsequent 
purchasers  in  good  faith  without  notice.^  Thus  a  deed  or  mortgage 
executed  and  recorded  with  the  name  of  the  grantee  omitted  does 
not  impart  constructive  notice  of  the  existence  of  the  deed  or  mort- 
gage.^ The  record  of  a  deed,  which  appears  on  its  face  to  have 
been  properly  executed  and  acknowledged,  is  evidence  that  the  deed 
was  in  fact  so  executed,  though  tlie  deed,  by  reason  of  extrinsic 
facts,  may  be  void  or  voidable.^  As  between  the  parties^  as  already 
noticed,  equity  will  give  the  instrument  effect  according  to  the  in- 

1  Conrad  v,  Starr,  50  Iowa,  470, 13  West  law,  79  N.  C.  235.     Ohio :  White  v.  Den- 

Jur.  210.  man,  1  Ohio  St.  1 10.    Pennsylvmiiia :  Greeo 

>  Ljle  V.  Dacomb,  5  Binn.  585.  v.  Drinker,  7  W.  ft  S.  440;  McKean  r. 

<  CampbeirB  Appeal,  36   Pa.  St.  247 ;  Mitchell,  35  Pa.  St.  269,  78  Am.  Dec.  335. 

Clark  V.  Butler,  32  N.  J.  £q.  664.  TennoMoe :  Johnson  o.  Walton,  1   Sneed, 

*  Scholts    V.    Moore,   1    McLean,   520 ;  258.     Tezaf :    Hollidaj   v.  Cromwell,  26 

Strong  V,  Smith,  3  McLean,  362 ;  Lewis  o.  Tex.  188.     yemioiit :  Pope  v.  Henry,  24 

Baird,  3  McLean,  56.    Oalifimiia :  McMinn  Vt.  560 ;  Isham  v.  Bennington  Iron  Co. 

V.  O'Connor,  27  Cal.  238.  Conneotieat :  Car-  19  Vt.  230.    WiMomin :  Elj  v.  Wilcox, » 

ter  V.  Champion,  8  Conn.  547,  21  Am.  Dec.  Wis.  523,  91  Am.  Dec  436 ;   Pringle  r. 

.695;    Sumner  v.  Rhodes,   14  Conn.  135.  Dann,  37  Wis.  449, 19  Am.  Rep.  772. 

Georgia :  Herndon  v.  Kimball,  7  Ga.  432,  That,  in  Ltniriaaa,  to  create  a  oonrcn- 

50  Am.  Dec.  406.    Iowa:  Barney  r.  Little,  tional  mortgage,  two  things  are  essential, 

15  Iowa,  527 ;  Reynolds  i;.  Kingsbnry,  15  namely,  there  roust  be  an  intention  by  the 

Iowa,  238.    Kaine:  Brown  o.  Lnnt,  37  Me.  parties  to  create  a  mortgage;  and  to  give 

423;  Dewitt  v.  Moulton,  17  Me.  418.  Vary-  effect  to  that  intention  it  moat  be  exprea^ 

land :  Cockey  v,  Milne,  16  Md.  200 ;  Johns  with  sufficient  clearness  to  serre  as  notice 

V,  Reardon,  3  Md.  Ch.  57.    Vassaohnsetts :  to  third  penons  when  the  instrument  is 

Sigourncy  v.  Lamed,  10  Pick.  72  ;  Blood  p.  recorded.    Benjamin's  Sucoesaion,  39  Ls. 

Blood,  23  Pick.  80.    mdiigaa:  Galpin  v,  Ann.  612,  2    So.   Rep.   187.     See,  also, 

Abbott,  6  Mich.  17.    Minxieaoto:  Parret  v.  Howe  v.  Powell,  40  La.  Ann.  307,  4  So. 

Shaubhut,  5  Minn.  323,  80  Am.  Dec  424.  Rep.  450. 

ICississippi :  Work  v.  Harper,  24  Miss.  517;  *  Disque  v.  Wright,  49   Iowa,  538,  13 

Bass  r.  Bstill,  50  Miss.  300.     Kiisonri :  West.  Jur.  34, 158. 

Bishop  V.  Schneider,  46  Mo.  472,  2  Am.  «  Clague  v,  Waahbnm,  42  Minn.  371, 44 

Rep.  533 ;  Stevens  v.  Hampton,  46  Mo.  N.  W.  Rep.  130.    And  see  Stevens  v,  Hsmp- 

404.    Vew  Tork:  Fryer  i;.  Rockefeller,  63  ton,  46  Mo.  404;  Stevens  v.  Mone,  47  X. 

N.  T.  268 ;  Frost  v.  Beekman,  1  Johns.  (Ch.)  H.  532 ;  Chotean  v,  Jones,  11  BL  30Q,  50 

288,  300.    Horth  Carolina:  Todd  v.  Out.  Am.  Rep.  46a 
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REQUISITES  AS  TO  EXECUTION  AND  ACKNOWLEDGMENT.      [§  489. 

teotion  of  the  parties.^  If  a  conveyance  defectively  executed  be 
afterwards  reformed,  it  will  not  affect  the  interest  of  one  who  has 
in  the  mean  time  purchased  in  good  faith,  and,  according  to  some 
authorities,  will  not  affect  a  lien  obtained  in  the  mean  time  by  an 
attachment,  or  judgment,  or  a  levy  of  execution.  If  for  any  rea- 
son a  deed  be  not  executed,  acknowledged,  or  recorded  according  to 
the  statutory  requirements,  yet,  if  it  be  shown  that  a  subsequent 
purchaser  or  creditor  had  actual  notice  of  the  deed,  or  roust  be  pre- 
sumed to  have  had  such  notice  of  it,  from  the  defective  record,  he 
is  chargeable  with  notice,  as  in  other  cases.^ 

Inasmuch  as  the  registration  of  a  deed  or  mortgage  is  solely  for 
the  benefit  and  protection  of  the  grantee,  and  rests  wholly  in  his 
election,  he  cannot,  in  the  absence  of  an  agreement  express  or  im- 
plied to  the  contrary,  hold  the  grantor  liable  for  the  registration 
fees** 

489.  The  desoription  of  the  property  conveyed  or  incumbered 
by  mortgage  must  be  such  as  reasonably  to  enable  subsequent  pur- 
chasers to  identify  the  land ;  otherwise  the  record  of  the  convey- 
ance is  not  constructive  notice.^  A  conveyance  of  lands  without 
description  of  boundary  or  location,  but  merely  as  *'  all  other  lands 
owned  by  the  vendor  "  in  a  State  named,  is  inoperative  as  notice  to 
the  public  of  any  particular  tract  conveyed,  if  not  void  for  want  of 
description.^  If  a  subsequent  mortgagee  or  purchaser  has  notice  of 
a  mistake  in  the  description  of  a  prior  conveyance,  as,  for  instance, 
that  the  lot  was  described  as  number  ''  eighteen  '*  instead  of  ^'  eight," 
the  correct  number,  such  mortgagee  or  purchaser  will  take  subject 
to  the  prior  conveyance,  in  the  same  way  that  he  would  had  the 
description  been  correctly  given  ;^  and  the  subsequent  mortgagee 

1  Van  Thorniley  v.  Peters,  26  Ohio  St.  121,  89  Am.  Dec.  517;  Stewart  v.  Haff,  19 

471 ;  Schaidt  v.  Blaal,  66  Md.  141.  Iowa,  557 ;  Warren  v.  Sjme,  7  W.  Va.  474 ; 

>  HaatingB  o.  Cutler,  24  N.  H.  481;  Eema  Banks  v.  Ammon,  27  Pa.  St.  172 ;  Marphy 

V.  Swope,  2  Watto,  75,  dictam  of  C.  J.  Gib-  v.  Hendricks,  57  Ind.  593 ;  Porter  v.  Bryne, 

son.     Bat  it  would  seem  that  actual  know-  10  Ind.  146,  71  Am.  Dec.  305;  Mundy  v, 

ledge  of  the  deed  must  be  proved,  and  not  Vawter,  3  Gratt.  518;  Chamberlain  v.  Bell, 

merely  presumed.  7  Cal.  292,  68  Am.  Dec.  260 ;  Adams  t;. 

V  Simon  v.  SeweU,  64  Ala.  241.  Edgerton,  48  Ark.  419,  3  S.  W.  Rep.  628  ; 

*  f$  66,  06 ;  Bright  v.  Bnckman,  39  Fed.  Green  v.  Witherspoon,  37  La.  Ann.  751 ; 

Rep.  243;  Barrows  v.  Baughman,  9  Mich.  Waters  v,  Spofford,  58  Tex.  115;  Lally  v. 

213;   Rodgers  v.  Kavanangh,  24  III.  583;  Holland,  1  Swan,  396;  Thorp  i^.  Merri]l,21 

Eggleston  v.  Watson,  53  Miss.  339 ;  Ripley  Minn.  336  ;   Stead  v.  Grosfield,  67  Mich. 

V.  Harris,  3  Biss.  199;  Carter  v.  Hawkins,  289,  84  N.  W.  Rep.  871. 

62  Tex.  393 ;  Goodbar  v,  Dunn,  61  Miss.  ^  Green  v.  Witherspoon,  37  La.  Ann.  751; 

618;  Peters  v.  Ham,  62  Iowa,  656 ;  Nelson  Mundy  v,  yawter,3  Gratt.  518 ;  Herman  v. 

V.  Wade,  21  Iowa,  49 ;  Port  v.  Embree,  54  Deming,  44  Conn.  124. 

Iowa,  14 ;  Halloway  v»  Platner,  20  Iowa,  ^  Warburton  i;.  Lanman,  2  Greene  (Iowa), 
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§  490.]  BEGISTRATIOM  AS  AFPEOTIMG  PBIOBITT. 

has  constructiye  notice  of  the  mortgage  as  it  was  intended  to  be 
given,  when  the  premises  are  well  defined  and  well  known  to  the 
parties,  and  a  notice  on  the  margin  of  a  prior  defective  mortgage 
referred  to  a  prior  deed  in  which  the  land  was  coiTectly  described.^ 
The  mortgagee  cannot  enforce  his  mortgage  upon  the  land  actually 
described  when  he  knows  that  by  mistake  this  particular  land  was 
^lescribed  in  place  of  another  lot  intended  to  be  described.' 

But  when  the  grantee  has  no  notice  of  any  mistake,  and  there  is 
ffio  uncertainty  on  the  face  of  the  deed,  though  in  fact  the  land  de- 
scribed is,  through  mistake,  not  the  land  intended  to  be  conveyed, 
the  record  is  notice  of  a  conveyance  of  the  land  actually  described, 
not  of  that  intended  to  be  described.^ 

A  mortgage  described  certain  lots  by  a  town  plat  which  was  not 
recorded,  but  a  plat  was  subsequently  recorded  upon  which  the 
.same  lots  were  described  by  different  numbers.  It  was  held  that 
the  record  was  not  enough  to  put  a  subsequent  purchaser  upon  in- 
•quiry,  and  that  he  was  not  affected  with  constructive  notice  of  the 
mortgage.^ 

490.  Apparent  error  in  desoription.  —  When  a  description  in 
a  deed  or  mortgage  is  erroneous,  and  it  is  apparent  what  the  error 
is,  the  record  is  constructive  notice  of  the  deed  or  mortgage  of  the 
lot  intended  to  be  described,*  And  so  the  record  of  a  deed,  de- 
scribing the  premises  by  an  impossible  sectional  number,  is  suffi- 
cient to  put  a  purchaser  from  the  same  grantor  upon  inquiry,  and 
may  charge  him  with  notice  of  the  grant  actually  made  or  intended 
to   be  made;^     Parol   evidence  is  admissible  to  identify  the   land 

420 ;  Cox  V.  Esteb,  81  Mo.  393 ;  Hoopeston  land,  being  the  same  premises  convejed  to 

Bnilding  Afso.  v.  Green,  16  III.  App.  204;  me  by  a  deed  referred  to/'  the  mortgagor 

Dancan  v.  Miller,  64  Iowa,  223 ;  Peters  v,  then  owning  the  entire  tract,  thongh  odIj 

Ham,  62  Iowa,  656.  an  undivided  half  of  it  was  oonTeyed  bj  the 

1  Bent  V,  Coleman,  89  III.  364,  7  Re-  deed  referred  to,  is  a  mortgage  of  the  whole 
porter,  366.  And  see  Wallace  r.  Furber,  land,  and  not  merelj  of  an  ondiTided  half 
62  Ind.  103 ;  Newman  t;.  Ty meson,  13  Wis.  of  it,  in  the  absence  of  evidence  of  any  in- 
172,  80  Am.  Dec.  735.  tention  to  limit  the  oonvejance  in  this  waj. 

2  Northrnp  v.  Uottenstein,  38  Kans.  263,  Morse  v.  Morse,  58  N.  H.  391. 

16  Pac.  Rep.  445.  s  Sanger  v.  Craigue,  10  Vt.  555 ;  Wait  p. 

The  clause  creating  the  lien  prevails  as  Smith,  92  111.  385. 

to  the  interest  conveyed.    Thus  a  mortgage  *  Stewart  o.  Huff,  19  Iowa,  557. 

of  an  undivided  fourth  part  of  certain  lands  *  Anderson  v.  Banghman,  7  Mich.  69, 

is  not  enlarged  by  a  recital  in  the  descrip-  74  Am.  Dec.  699 ;   Tousley  v.  TojuXej,  5 

tion  as  being  one  undivided  half  part.  Ohio  St.  78;  People  v.  Storms,  97  N.  Y. 

On  the  other  hand,  the  interest  conveyed  364 ;  Wolfe  ».  Dyer,  95  Mo.  545,  8  S.  W. 

by  a  mortgage  is  not  diminished  by  an  in-  Rep.  551. 

cidental  recital  as  to  the  source  of  title.  <  Merrick  r.  Wallace,  19  111.  486,  498; 

1  bus  a  mortgage  of  "  a  certain  tract  of  Carter  v.  Hawkins^  62  Tex.  393. 
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REQUISITES  AS  TO  EXECUTION  AND  ACKNOWLEDGMENT.      [§  491. 

intended  when  there  is  an  ambigaity  or  uncertainty  in  the  descrip- 
tion.^ 

A  purchaser  who  is  able  from  his  knowledge  of  the  property 
to  interpret  an  erroneoas  description,  and  give  it  the  meaning  in- 
tended, is  chained  with  notice  from  the  record  of  it.^ 

But  although  a  mistake  in  description  be  such  that  the  convey- 
ance would  be  invalidated  as  against  a  subsequent  purchaser,  yet  it 
has  been  held  that  a  subsequent  judgment  lien  will  not  for  this  rea- 
son become  a  paramount  lien  upon  the  land  intended  to  be  described.^ 
Even  where  a  parcel  of  land  which  the  parties  intended  to  include 
in  the  conveyance  was  wholly  omitted  in  the  description,  the  deed 
may  be  reformed  in  chancery,  and  the  omitted  tract  included  in  the 
conveyance  free  from  any  judgment  lien  which  has  in  the  mean  time 
attached  to  the  debtor's  real  estate.^ 

If  the  description  is  such  as  reasonably  to  put  one  upon  inquiry 
as  to  the  property  intended  to  be  conveyed,  and  to  lead  him  to  ascer- 
tain what  that  property  is,  the  record  will  afford  constructive  notice 
of  a  conveyance  of  that  property.* 

491.  SigninfiT.  —  The  record  of  a  deed  without  the  signature  of 
the  grantor  is  not  constructive  notice;  and  this  is  so  though  the 
instrument  was  in  fact  signed,  but  the  signature  was  omitted  by 
mistake  from  the  record.^  A  signature  is  binding  if  made  at  the 
proper  time  and  duly  acknowledged,  whether  signed  by  the  person 
owning  the  name,  or  by  some  one  else  with  his  consent.*^ 

If  the  name  of  the  mortgagee  be  by  mistake  written  in  the  blank 
for  the  mortgagor,  and  the  name  of  the  mortgagor  in  that  left  for 
the  mortgagee,  but  is  signed  by  the  right  party  and  purports  to 
secure  a  debt  from  the  party  signing  to  the  other,  and  is  acknow- 
ledged by  the  party  signing,  the  mistake  in  the  transposition  of  the 
names  of  the  parties  being  palpable,  its  record  will  be  notice  to  sub- 
sequent purchasers  from  the  mortgagor  of  the  mistake.^ 

1  Tranum  v,  Wilkinson,  81  Ala.  408,  1  v.  Baagbman,  7  Mich.  69,  74  Am.  Dec.  699 ; 

So.   Rep.  201;  Salisbary  v.  Andrews,  19  Goayerneur  v.  Titus,  6  Paige,  347 ;  Toasley 

Pick.  250,  252.  v.  Tooslej,  5  Ohio  St.  78 ;  Dargin  v.  Seeker, 

<  Bright  V.  Backman,  39  Fed.  Rep.  243;  10  Iowa,  571 ;  Bent  v.  Coleman,  89  III.  364, 

Erickson  v.  Rafferty,  79  HI.  209 ;  Carter  v.  7  Am.  Rep.  366 ;  Erickson  v,  RafFerty,  79 

Hawkins,  62  Tex.  393.  111.  209;  Merrick  v.  Wallace,  19  111.  486; 

*  Welton  V.  Tizzard,  15  Iowa,  495 ;  Swarts  Roberts  r.  Baner,  35  La.  Ann.  453 ;  Nye  v. 

V.  Sfeees,  2  Eans.  236, 85  Am.  Dec.  588 ;  Gil-  Moody,  70  Tex.  434 ;  Carter  v,  Hawkins,  62 

lespie  r.  Moon,  2  Johns.  Ch.  584,  7  Am.  Dec.  Tex.  393. 

559;  per  Kent,  Chancellor;  White  o.  Wil-  *  See  §  81;  Shepherd  r.  Burkhalter,  13 

son,  6  Blackf.  448,  39  Am.  Dec.  437.  Ga.  443,  58  Am.  Dec.  523. 

«  White  V.  Wilson,  6  Blackf.  448;  §  99.  ^  Johnnon  v.  Van  Velsor,  43  Mich.  208, 

«  Citizens'  Nat.  Bank  i;.  Dayton,  116  111.  5  N.  W.  Rep.  265. 

257 ;  Partridge  v.  Smith,  2  Biss.  183;  Tra-  ^  Beaver  v,  Slanker,  94  III  175, 176. 

nam  v.  Wilkinson,  81  Ala.  408 ;  Anderson  421 


§§  492,  493.]      REGISTRATION  AS  AFFECTIMG  PRIORITT. 

A  deed  signed  in  a  wrong  name,  or  a  name  by  which  the  grantor 
is  not  castomarily  known,  imparts  no  notice.  Such  is  the  case,  if 
a  married  woman  execntes  a  deed  under  the  name  she  bore  prior  to 
her  marriage,  without  mention  of  her  married  name.^ 

492.  Requirement  of  seal.  —  Conveyances  must  generally  be 
executed  under  seal  to  entitle  them  to  be  recorded.^  In  several 
States  the  use  of  a  seal  has  been  wholly  dispensed  with  by  statute. 
In  others  a  scroll  is  given  the  same  effect  as  a  seal.^  But  where 
the  use  of  a  seal  or  of  its  equivalent  is  required,  an  instrament  pur- 
porting to  be  a  mortgage,  but  not  executed  under  seal,  is  not  enti- 
tled to  be  recorded ;  and  if  it  be  copied  into  the  records,  it  does  not 
impart  notice  to  subsequent  purchasers  or  incumbrancers.^  A  mort- 
gage without  a  seal,  however,  will  operate  as  an  equitable  mortgage, 
and  will  prevail  against  a  subsequent  agreement  to  give  a  mortgage,^ 
or  against  a  subsequent  purchaser  with  notice  of  the  existence  of 
the  unsealed  mortgage.^ 

If  the  instrument  was  sealed  at  the  time  of  its  execution,  the  sub- 
sequent detachment  of  the  seal  does  not  invalidate  it,  unless  it  be 
proved  that  the  seal  was  detached  before  the  instrument  reached 
the  clerk's  ofBce  for  record ;  and  the  burden  of  such  proof  is  upon 
the  party  who  attacks  the  validity  of  the  instrument.^ 

493.  A  seal  need  not  be  copied  into  the  record.  —  All  that  is 
necessary  is,  that  the  record  should  afford  some  indication  that  the 
instrument  was  under  seal.^  The  fact  that  the  deed  purporto  to  be 
signed  and  sealed  affords  a  presumption  that  it  was  sealed  when 
recorded.^  But  if  the  record  does  not  show  a  copy  of  the  seal,  or 
anything  to  indicate  that  there  was  a  seal  upon  the  original  deed, 
the  presumption  is  that  there  was  no  seal  to  the  deed  when  it  was 
executed.^^  The  same  rule  applies  to  copying  the  official  seal  to  the 
certificate  of  acknowledgment  All  that  is  necessary  is,  that  the 
record  should  show  in  some  manner  that  such  a  seal  was  attached 


^  Braade  v.  Rohrer  Manaf.  Co.  9  Mo.  ^  Portwood  v.  Ontton,  3  B.  Men.  247. 

App.  249.  0  Westerly  Say.  Bank  v.  Stillnuifi  Mannf. 

^  See  §  81;  Hebron  v.  Centre  Harbor,  11  Co.  16  B.  I.  497,  17  Atl.  Rep.  918;  Bar- 

N.  H.  571 ;  Bowers  v.  Oyster,  8  Pa.  239;  In  rington  v.  Fortner,  58  Mo.  468;  Mcdarg 

re  St  Helen  Mill  Co.  3  Sawyer,  88.    And  v.  Phillips,  57  Mo.  214. 

see  Woods  v,  Wallace,  22   Pa.  St.  171 ;  ^    ^  Van  Riswick  p.  Goodhae,  60  Md.  57. 

Haghes  v.  Tong,  1  Mo.  389;  Moore  v,  ^  Smith  o.  Dall,  13  Cal.  510;  Hedden  v. 

Madden,  7  Ark.  530,  46  Am.  Dec  298.  Orerton,  4  Bibb,  406;  Sneed  v.  Ward,  5 

*  Joneses  Forms  in  Conreyancing,  pp.  58,  Dana,  187. 

59.  •  Smith  v,  DaU,  13  Cal.  510;  Giowning 

^  Raoonillat  v,  Sansevain,  32  Cal.  376;  v.  Behn,  10  B.  Mon.  383. 

Racouillat  v.  Reene,  32  Cal.  450 ;  Arthur  v.  ^^  Switaer  p.  Knapps,  10  Iowa,  72, 74  Am. 

8creT<*n  (S.  C),  17  S.  E.  Rep.  640.  Dec.  375. 
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BEQUISITES  AS  TO  EXECUTION  AND  ACKNOWLEDGMENT.     [§§  494,  495. 

to  the  certificate.^  A  statement  in  the  body  of  the  certificate  that 
the  officer  had  affixed  his  seal  of  office  raises  a  presumption  that 
such  was  the  fact.^ 

494.  Requirement  of  witnesses.  —  The  record  of  a  deed  not 
executed  in  compliance  with  a  statute  requiring  that  it  shall  be  at- 
tested by  two  witnesses  is  not  constructive  notice,^  though  the  de- 
fect be  not  apparent  on  the  face  of  the  instrument,  one  of  the  wit- 
nesses being  the  grantor's  wife.^  Upon  the  same  principle  the 
record  of  a  mortgage  acknowledged  before  one  justice  of  the  peace, 
when  a  statute  required  it  to  be  made  before  two  justices,  does  not 
operate  as  notice.^  But  a  mortgage  attested  by  one  witness  under 
such  a  statute  is  good  in  equity  between  the  parties,^  and  as  against 
all  others,  whether  purchasers  or  creditors,  who  had  actual  notice 
of  the  existence  of  the  mortgage.^  When  a  statute  provides  that  a 
deed,  to  be  recordable,  shall  be  attested  by  two  witnesses,  and  a 
mortgage  so  witnessed  was  by  mistake  recorded  without  any  copy 
of  the  attestation,  it  was  held  that  the  registry  was  not  constructive 
notice.  The  recording  of  the  instrument  not  being  in  compliance 
with  the  law,  the  registration  is  a  mere  nullity  ;  and  a  subsequent 
purchaser  is  affected  only  by  such  actual  notice  as  would  amount 
to  a  f  raud.^ 

496.  Acknowledgment  or  proof.  —  The  recording  acts  gen- 
erally prescribe  certain  formalities  in  the  execution  of  a  deed  which 
must  be  complied  with  to  entitle  it  to  be  recorded.  An  acknow- 
ledgment or  proof  of  the  deed  before  some  officer  is  in  most  of  the 

^  Addis  V.  Graham,  88  Mo.  197 ;  Qeavy  *  Abbott,  6  Mich.  17,  37 ;  Batte  i;.  Stone,  4 

r.  City  of  Kansas,  61  Mo.  378;  Griffin  v,  Yerg.  168. 

Sheffield,  38  Miss.  359,  77  Am.  Dec.  646 ;  It  has  been  held,  however,  that,  under  a 

Jones  V.Martin,  16  Cal.  165;  Smith  v. Dall,  statute  which  does  not  actuallj  declare  a 

13  CaL  510;  BaUard  i;.  Perry,  28  Tex.  347,  deed  without  attestation  invalid,  a  deed  not 

364.  properly  attested,  when  actually  acknow- 

'  Addis  V,  Graham,  88  Mo.  197;  Nor-  [edged  and  recorded,  affords  constructive 

fleet  V.  Bussell,  64  Mo.  176 ;  Geary  v.  City  notice  of  the  actual  contents  of  the  record ; 

of  Kansaa,  61  Mo.  378 ;  Griffin  v.  Sheffield,  but  not  of  the  deed  as  actually  written, 

38  Miss.  359,  77  Am.  Dec.  646.  when  there  was  a  mistake  in  recording  it. 

*  See  §  82;  Thompson   v.  Morgan,  6  Brjden  t;.  Campbell,  40  Md.  331. 

Minn.  292;  Harper  v.  Barsh,  10  Rich.  Eq.  «  Carter  v.  Champion,  8  Conn.  549,  21 

149;   New  York  Life  Ins.  &  Trust  Co.  v.  Am.  Dec.  695. 

Staats,  21  Barb.  570;   Van  Thomiley  v,  •  Dufphey  v,  Frenaye,  5  St.  &  P.  215. 

Petem,  26  Ohio  St  471 ;  Gardner  v.  Moore,  And  see  Munn  v,  Lewis,  2  Port.  24. 

51  Ga.  268;  Ross  i;.  Worthington,  11  Minn.  •  Moore  v.  Thomas,  1  Oreg.  201 ;  Hast- 

438,  88  Am.  Dec.  95 ;  White  v.  Denman,  16  ings  o.  Cutler,  24  N.  H.  481. 

Ohio,  59, 1  Ohio  St.  110;  Hodgson  v.  Butts,  f  Sanborn  v,  Robinson,  54  N.  H.  239; 

3  Crancb,  140;  Frostburg  Mut.  Building  Hastings  v.  Cutler,  24  N.  H.  481;  Morrill 

AsBO.  V.  Brace,    51    Md.  508 ;   Potter   v.  v.  Morrill,  53  Vt.  74. 

Stransky,  48  Wis.  235;  Morrill  v.  Morrill,  «  Pringle  v,  Dunn,  37  Wis.  449, 19  Am. 

53  Vt.  74,  38  Am.  Rep.  659 ;   Galpin  v.  Dec.  772. 
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§  495.]  BEGISTBATION  AS  AFFECTIMQ  PBIOBITT. 

States  an  essential  prerequisite.  Withoat  an  acknowledgment^  or 
with  one  that  is  defectiye,  the  record  of  the  deed  is  unauthorized 
and  is  not  constructive  notice.^  It  has  been  held,  however,  that 
where  an  acknowledgment  is  in  due  form,  the  only  defect  in  it  be- 
ing a  latent  one,  as,  for  instance,  being  taken  by  the  oflScer  out  of 
his  jurisdiction,  the  record  of  the  mortgage  is  notice  to  subsequent 
purchasers  in  favor  of  one  holding  an  assignment  of  the  mortgage 
duly  recorded.^  The  purpose  of  this  requirement  is  to  insure  the 
authenticity  of  the  instrument  before  admitting  it  of  record.  The 
certificate  must  be  made  and  attested  substantially  in  the  form 
given  by  statute ;  or,  where  no  special  form  is  prescribed,  then  in 
accordance  substantially  with  the  provisions  of  the  statute  respect- 
ing it;  but  it  need  not  be  in  the  exact  words  of  the  form  or  of  the 
statute.^  In  aid  of  the  certificate  reference  may  be  had^  to  the  in- 
strument itself,  or  to  the  certificate  of  the  recorder,  as,  for  instance, 
to  fix  the  date  of  acknowledgment,  in  compliance  with  a  statute 
providing  that  the  certificate  of  acknowledgment  shall  contain  the 
time  when  it  is  taken.^     When  a  statute  requires  the  acknowledg- 

^  See  §  88;  AlatMuna:  Dafphej  v.  ¥re-  v,  Granitoville  Manaf.  Co.  22  S.  C.  832. 

naye,  5  St.  &  P.  215.    ArkaniM:  Jacoway  yormoiit:  Wood  v,  Ck>cbrane,  89  Vt.  544. 

V.  Gaalt,  20  Ark.  190,  73  Am.  Dec.  494.  yirginia:  Carper  v.  McDowell,  5  Gratt.  212, 

Iowa:  Jones  v.  Berkshire,  15  Iowa,  248,  83  233;  Raines  r.  Walker,  77  Va.  92.    Wait 

Am.  Dec.  412;  Willard  V.Cramer,  36  Iow%  yiTginia:  Cox  v,  Wayt,  26  W.  Va.  807. 

22.    Kansaa:  Meakimen  v.  Day,  85  Eans.  "^infcoiiiin :   Girardin  v.   Lampe,    58  Wis. 

46, 10  Pac.  Rep.  14.    Though  near  a  former  267,  16  N.  W.  Rep.  614 ;  Prindle  v.  Dqdd, 

statute,  acknowledgment  was  not  a  pre-  37  Wis.  449, 19  Am.  Rep.  772. 

reqnistte  to  registration.    Brown  v.  Simp-  In  the  foUowing  States  aeknowledgiiiflDt 

son,  4  Kans.  76;  Simpson  v.  Mundee,  8  'is  not  a  prerequisite  to  regiatratioiL :  — 

Kans.  172 ;  Fisher  v.  Cowles,  41  Kans.  418,  Alabama:  Code  1886,  §  1797.    Ookirado: 

21  Pac.  Rep.  228.    Karyland:  Sitler  o.  Mc-  Annot.  Stats.  1891,  p.  600,  §  448.    Gonaee- 

Comas,  66  Md.  135;  Johns  v.  Scott,  5  Md.  tientr  G.  S.  1888,  §  2964.    lUiiioia:  A  reo- 

81 ;  Price  v.  McDonald,  1  Md.  408,  54  Am.  ord  of  a  conveyance,  though  not  proTen  or 

Dec.  657.  Kassachnsetts :  Blood  v.  Blood,  acknowledged,  operates  as  constructive  do- 

23  Pick.  80.    mnnesota :  Parret  v.  Shaub-  tioe  to  subsequent  purchasers  and  crediton. 

hut,  5  Minn.  323,  80  Am.  Dec.  424 ;  Baze  R.  S.  1889,  ch.  30,  §  20;  Reed  v.  Kemp,  16 

V.  Asper,  6  Minn.  220.    Xississippi :  Work  111.  445;  Cboteau  v.  Jones,  11  BL  300,  50 

V.  Harper,  24  Miss.  517;  Bass  v.  Estill,  50  Am.  Dec.  460;  Morrison  p.  Brown,  83  111. 

Miss.  300.    MiMonri :  Bishop  v.  Schneider,  562 ;  Stebbins  v.  Duncan,  108  U.  S.  32, 2 

46  Mo.  472,  2  Am.  Rep.  533  ;  Stevens  v.  S.  Ct.  313.     Michigan:  2  Annot.  Stats. 

Hampton, 46  Mo. 404.    Vebraska:  Irwin  v.  1882,  .§  5727.     Washington:   Code  1881, 

Welch,  10  Neb.  479.    Hew  York :  Frost  v,  §  2323. 

Beekraan,  1  Johns.  Ch.  288.    Vorth  Garo-  ^  Heilbrnn  v.  Hammond,  13  Hun,  474. 

Una:  Todd  r.  Outlaw,  79  N.  C.  235.    Ohio:  *  Alvis  v,  Morrison,  63  111.  181,  14  Am. 

White  v.Denman,  1  Ohio  St.  110.    Oregon:  Rep.  117 ;  Merriam  v.  Harsen,  2  Barb.  Ch. 

Fleschner  v.  Sumpter,  12  Oreg.  161,  6  Pac.  232;  Duval  v.  Covenhoven,  4  Wend.  561; 

Rep.  506.    Pennsylvania:  Kenis  v.  Swope,  Allen  v,  Lenoir,  53  Miss.  321. 

2  Watts,  75 ;  Heister  v,  Fortner,  2  Binn.  ^  Carpenter  v.  Dexter,  8  WaU.  513. 

40,  44,  4  Am.  Dec.  417 ;  Barney  v.  Button,  ^  Kelly  v.  Rosenstock,  45  Md.  389. 
2  Watts,  31.    Sonth  Carolina:   Woolfolk 
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BEQUISITES  AS  TO  EXECUTION  AND  ACKNOWLEDGMENT.    [§§  496,  497. 

ment  of  a  married  woman  to  be  taken  separate  and  apart  from  her 
husband,  the  record  is  no  notice  of  a  lien  on  her  estate  nnleas  the 
acknowledgment  is  so  taken. ^ 

If  the  acknowledgment  be  by  an  agent,  the  certificate  should 
show  with  reasonable  clearness  that  the  acknowledgment  was  made 
on  behalf  of  the  constituent,  or  as  being  his  deed.^  A  mortgage 
recorded  without  haTing  been  acknowledged  creates  no  Talid  lien  as 
against  creditors  and  subsequent  purchasers,  whether  they  have 
actual  notice  of  the  mortgage  or  not ;  but  it  is  good  as  between  the 
parties,  and  on  breach  of  the  condition  of  payment  may  be  en- 
forced against  the  mortgagor,  and  on  his  death  against  his  adminis- 
trator, in  preference  to  his  general  creditors.' 

406.  The  officer  must  be  duly  appointed  and  qualified.  —  The 
registration  of  a  mortgage,  acknowledged  or  proved  before  an  officer 
who  has  not  been  duly  appointed  or  qualified,  has  no  effect  in  ren- 
dering it  operative  against  subsequent  purchasers.^  It  is  equally 
necessary  that  the  officer  should  act  within  the  limits  of  his  juris- 
diction.^ A  judge,  or  commissioner,  or  other  officer  empowered  to 
take  an  acknowledgment,  cannot  act  out  of  the  State  for  which  he 
was  appointed.^ 

When,  however,  acknowledgments  made  before  an  officer  not 
authorized  to  act  are  by  statute  declared  to  be  good  and  effectual, 
in  the  same  way  that  they  would  have  been  had  they  been  taken 
and  certified  by  an  officer  properly  qualified,  one  purchasing  after 
such  statute  has  gone  into  effect  is  bound  to  take  notice  of  the 
conveyance,  though  until  that  time  the  record  would  be  notice  to 
no  one.^ 

497.  The  taking  of  an  aoknowledgment  is  a  ministerial  aot ; 
therefore  it  may  be  done  by  one  who  is  so  related  to  the  parties  as 
to  be  disqualified  as  a  judge  or  juror.^     It  has  been  held  that  a 

1  Armstrong  v.  Row,  20  N.  J.  £q.  109 ;  the  officer  describes  himself  as  "  a  jastice  of 

AUen  V,  Lenoir,  53  Miss.  321 ;  Coleman  v.  the  peace  wiihin  uid  for  aaid  county,"  no 

Billings,  89  III.  183;  Grove  v.  Znmbro,  14  connty  being  named,  except  that  in   the 

Gratt.  501 ;  Muir  v.  Gallaway,  61  Cal.  498.  body  of  the  deed,  where  both  the  grantor 

^  McDaniels  v.  Flower  Brook  Manuf.  Co.  and  grantee  resided,  is  not  necessarily  in- 

22  Vt.  274 ;  McAdow  v.  Black,  6  Mont.  601,  valid.    Beckel  v,  Petticrew,  6  Ohio  St.  247 ; 

13  Pac  Rep.  377.  Fnhnnan  v.  London,  13  S.  &  B.  386, 15  Am. 

*  Haskill  o.  Sevier,  25  Ark.  152;  Main  Dec.  608. 

V.  Alexander,  9  Ark.  112,  47  Am.   Dec.  ^  Journeay  o.  Gibson,  56  Pa.  St.  57. 

732.  8  Lynch  v,  Livingston,  6  N.  Y.  422 ;  Tru- 

*  Snddereth  v.  Smyth,  13  Ired.  L.  452;  man  v.  Lore,  14  Ohio  St.  144;  Williamson 
Worsham  r.  Freeman,  34  Ark.  55.  v.  Carskadden,  36  Ohio  St.  664.    In  other 

^  Jackson  r.  Colden,  4  Cow.  266.  cases  it  is  declared  that  the  officer  acts  ju- 

*  Jackson  v.  Humphrey,  I  Johns.  498.    dicially.     Homoeopathic  Mat  L.  Ins.  Co. 
A  certificate  of  acknowledgment  in  which    v,  Marshall,  32  N.  J.  £q.  103 ;  Williams  v, 
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§§  498,  499.]      REGISTRATION  AS  AFFECTING  PRIORITY. 

married  woman  may  acknowledge  a  mortgi^e  of  her 
estate  before  ber  busband,  be  being  a  jastice  of  tbe  peaoe.^  Bot 
a  trustee  in  a  deed  of  trust  cannot  take  a  valid  acknowledgment 
of  it  2 

498.  In  like  manner,  when  a  statute  requires  that  a  oertifi- 
oate  of  the  offloial  character  of  the  officer  before  whom  the  ac- 
knowledgment was  made  shall  accompany  the  certificate  of  acknow- 
ledgment, tbe  filing  of  the  mortgage  for  record  without  the  latter 
certificate  does  not  constitute  a  record  of  it.  If,  however,  this  cer- 
tificate is  subsequently  obtained  and  recorded  in  the  registry  where 
the  deed  is  recorded,  the  mortgage  will  be  treated  as  recorded  from 
the  date  of  the  filing  of  this  certificate.^ 

490.  Upon  the  same  principle,  also,  when  a  statute  requires 
that  the  offloer  shall  certify  that  he  is  personally  acquainted 
with  tbe  party  making  the  acknowledgment,  the  omission  so  to  do 
renders  null  the  acknowledgment  and  the  record.^  The  require- 
ment must  be  substantially  complied  with.^  If  the  o£Boer  taUng 
the  acknowledgment  certifies  that  he  knows  the  parties  by  whom 
the  instrument  purports  to  be  executed,  when  in  fact  he  did  not, 
his  certificate,  though  primd  facie  valid,  upon  proof  of  this  fact,  is 
a  nullity,  both  as  entitling  the  paper  to  be  recorded  and  as  afford- 
ing any  proof  of  its  execution,  though  in  fact  the  instrument  was 
acknowledged  by  the  persons  who  executed  it.^  As  between  tbe 
parties  themselves  the  mortgage  would,  of  course,  be  valid  upon 
proof  of  its  execution  and  delivery. 

A  certificate  of  acknowledgment  which  simply  describes  the  per- 
sons acknowledging  as  *^  grantors  of  tbe  within  indenture,'*  without 
stating  that  they  were  known  to  the  officer  to  be  the  same  persons 
who  are  described  in  and  who  executed  it,  as  prescribed  by  the 
statute,  is  insufficient  to  entitle  the  deed  to  be  recorded.^ 

Baker,  71  Pa.  St.  476;  Heeter  r.  Glasgow,  ingston  i;.  Eettelle,  6  HI.  116,  41  Am.  Dec 

79  Pa.  St.  79,  21  Am.  Rep.  46.  166. 

1  Kimball  v,  Johnson,  14  Wis.  674.  «  Ritter  v.  Worth,  58  N.  Y.  627  ;  West 

3  Darst  V.  Gale,  83  HI.  136.  Point  Iron  Co.  v.  Reymert,  45  N.  Y.  703; 

>  Reasoner  v.  Edmundson,  5  Ind.  393  ;  Troup  v.  Haight,  Hopk.  239. 

Ely  V.  Wilcox,  20  Wis.  523,  91  Am.  Dec.  «  Watson    v.  CampbeU,  28   Barb.  421. 

436.  "This  case,"  says  Mr.  Jastice  Ingraham, 

^  Kelsey  v,  Duulap,  7  Cal.  160 ;  Peyton  "  shows  the  impropriety  of  a  commissiooer 

V.  Peacock,  1  Hamph.  135.    In  this  case,  of  deeds,  in  such  an  acknowledgment,  oer- 

although  the  improper  registration  was  not  tifying  that  he  knows  the  parties,  without 

insisted  upon  by  the  answer,  the  court  upon  any  other  knowledge  than  a  mere  introdnc- 

the  exhibition  of  the  deed  took  notice  of  tion,  or  seeing  the  signature  written.    He 

the  defect.    See,  also,  Johnson  v.  Walton,  1  thereby  endangers  the  security,  and  ezpoaes 

Sneed,  258 ;  Bone  v,  Greenlee,  1  Cold.  29 ;  himself  to  liability  for  damages  arising  tbexe- 

Thurman  v.  Cameron,  24  Wend.  87  ;  Liv-  from." 

426  ^  ^ryer  v.  Rockefeller,  63  K.  Y.  268. 


BEQUISITES  AS  TO  EXECUTION  AKD  ACKNOWLEDGMENT.      [§  600. 

600.  The  certificate  of  acknowledgment  is  not  conclusive; 
but  when  it  is  correct  in  form,  and  is  apparently  executed  by  one 
authorized  to  act  in  the  matter,  and  within  his  jarisdiction,  it  is 
snfScient  to  admit  the  deed  to  record,  and  is  primd  fade  good.^ 
It  may  be  shown  that  the  officer  who  made  the  certificate  was  not 
in  fact  authorized  to  act,  or  had  become  incompetent,  or  that  he 
acted  outside  his  jurisdiction.^  It  may  be  shown  that  the  deed  was 
never  in  fact  executed  or  delivered ;  ^  or  that  the  deed  was  void 
when  acknowledged  by  reason  of  its  containing  material  blanks.^ 
The  presumption  of  regularity  must,  however,  be  first  overcome.* 
The  officer  is  primd  facte  such  as  he  is  described  to  be,  de  facto  and 
de  jure.  He  is  like  an  officer  authorized  to  take  testimony  under 
a  special  commission.  His  return  must  stand  until  it  is  impeached 
by  collateral  proof.  Until  this  is  done  his  return  is  proof  in  itself 
of  bis  official  character,  of  his  signature,  and  of  his  acting  within 
his  jurisdiction.^  The  fact  that  he  does  not  recollect  the  trans- 
action  does  not  affect  his  certificate.^ 

A  mistake  in  the  certificate  of  acknowledgment,  whereby  the 
grantee  instead  of  the  grantor  appeared  to  be  the  person  who  made 
the  acknowledgment,  cannot  be  corrected  in  a  court  of  equity,  so  as 
to  give  the  record  of  the  deed  legal  effect  from  the  beginning,  be- 
cause it  cannot  be  determined  from  the  face  of  the  instrument 
whether  the  error  consisted  in  inserting  the  wrong  name,  or  in 
taking  the  acknowledgment  of  the  wrong  man.^  A  mistake  in  the 
date  of  an  acknowledgment  may  be  shown  and  the  true  date  estab- 
lished.^ A  mistake  arising  from  a  technical  omission  in  the  certifi- 
cate may  be  corrected.^® 

As  to  the  statements  of  fact  contained  in  a  certificate  of  ac- 
knowledgment which  is  regular  in  form,  such,  for  instance,  as  the 
fact  that  the  grantor  appeared  and  acknowledged  the  execution  of 
the  instrument,  they  can  only  be  impeached  for  fraud.  Evidence 
which  is  merely  in  contradiction  of  the  facts  certified  to  will  not  be 
received.^    Under  the  statutes  of  some  States  for  the  special  pro- 

1  Holbrook  r.  Worcester  Bank,  2  Cortis,  33  Mich.  274 ;  Cameron  v.  Cnlkins,  44  Mich. 

244 ;  Jackson  v.  Schoonmaker,  4  Johns.  161 ;  531,  7  N.  W.  Bep.  157. 

Morris  v.  Eejes,  1  Hill,  540 ;  People  v.  Snj-  *  Thnrman  v.  Cameron,  24  Wend.  87,  and 

der,  41  N.  T.  397.  cases  dted ;  Canandarqna  Academy  v.  Mc- 

>  Lynch  v.  LiTingstOD,  6  K.  T.  422.  Kechnie,  19  Hnn,  62. 

»  Jackson  v.  Perkins,  2  Wend.  808 ;  How-  ^  Tooker  r.  Sloan,  80  N.  J.  Eq.  894. 

ell  V.  McCrie,  36  Kans.  686,  59  Am.  Rep.  ^  Wood  v,  Cochrane,  39  Vt.  544. 

584, 14  Pae.  Bep.  257.  •  Hoit  v.  Bnssell,  56  N.  H.  559. 

*  Drary  v.  Foster,  1 IHU.  460.  ^  Edmnnds  w.  Leavell  (Ky.),  8  8.  W.  Bep. 

*  Johnson  v.  Van  YeSsor,  48  Mich.  208,  134. 

5  K.  W.  Bep.  265 ;  Honrtienne  o.  Schnoor,       ^^  Williamson  v.  Carekadden,  86  Ohio  St. 
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§  500.]  REGISTBATION  AS  AFFECTING  PRIOBITT. 

tection  of  the  homestead  right,  it  is  required  that  the  wife  shoald 
acknowledge  before  the  officer  that  she  had  released  the  homestead 
right.^  If,  for  instance,  the  certificate  shows  that  a  married  woman 
was  examined  separate  and  apart  from  her  husband,  and  volunta- 
rily relinquished  her  rights  of  dower  and  homestead  in  the  lands,  it 
cannot  be  impeached  by  evidence  that  there  was  no  private  exam- 
ination ;  that  she  did  not  acknowledge  the  deed  as  her  act  and  deed; 
that  the  contents  of  the  deed  were  not  made  known  to  her  ;  or  that 
she  did  not  release  her  homestead  right.  There  must  first  be  some 
allegation  and  proof  of  fraud  or  imposition  practised  upon  her;  or 
some  fraudulent  combination  between  the  parties  interested  and  the 
officer  taking  the  acknowledgment.^  There  would  be  no  certainty 
in  titles  if  the  officer's  certificate  could  be  contradicted  by  any  other 
evidence.  The  law  directs  him  to  make  his  certificate  in  writing, 
and  when  he  has  made  it  the  world  is  to  look  to  that  and  to  nothing 
else.^  Parol  evidence  can  only  be  admitted  to  show  fraud  or  duress 
connected  with  the  acknowledgment,  not  to  contradict  the  officer's 
certificate.^ 

664 ;  Rnssell  v.  Theological  Union,  73  111.  land :  Ridgely  v.  Howard.  3  Har.  &  Mctt 

337  ;  Johnston  ».  Wallace,  53  Miss.  381,388,  321 ;  Bissett  v,  Bissett,  1  Har.  ft  McH.  211. 

24  Am.  Rep.  699;  Paxton  v.  Marshall,  18  Kibhlgaii:  Johnson  t;.  Van  Velflor,  43  Mich. 

Fed.  Rep.  361,  365,  n.     In  some  States,  208,  5  N.  W.  Rep.  265.   XisdniFpi:  John- 

however,  a  certificate  of  acknowledgment  is  ston  v.  Wallace,  53  Miss.  331,  24  Am.  Rep. 

regarded  only  as prim6 facie  evidence  of  the  699.    Ohio:  Baldwin  u.  Snowden,  11  Ohio 

matters  therein  stated,  and  it  may  be  over-  St  203,  78  Am.  Dec  303.    Oragoii:  Mooie 

thrown  without  showing  fraud.     Wannell  v.  Fuller,  6  Oreg.  272,  25  Am.  Rei>.  524. 

V.  Eem,  57  Mo.  478 ;  Steffin  v.  Bauer,  70  Pennsylvania :  Heeter  v.  Glasgow,  79  Y^ 

Mo.  399.    But  the  proof,  to  have  this  effect,  St.  79, 21  Am.  Rep.  46 ;  Jamison  p.  Jamison, 

must  be  clear,  cogent,  and  convincing.    Bo-  3  Whart  457,  31  Am.  Dec  536;   Singer 

hau  17.  Casey,  5  Mo.  App.  101 ;  Insurance  Manuf.  Co.  v.  Rook,  84  Pa.  St.  442,  24  Am. 

Co.  V.  Nelson,  103  U.  S.  544,  548 ;  Young  Rep.  204;  Oppenheimer  v,  Wright,  106  Pa. 

V.  Duvall,  109  U.  S.  573 ;  Mather  v.  Jarel,  St.  569 ;  Lewars  v.  Weaver,  121  Pa.  St.268, 

33  Fed.  Rep.  366.  15  Atl.  Rep.  514.  Texas :  Hartley  v.Frosh. 

1  As  in  lUiaois,  both  under  Act  of  1857  6  Texas,  208,  55  Am.  Dec.  772;  Williams 
and  that  of  1869.  Warner  v.  Crosby,  89  v.  Ponns,  48  Texas,  141.  Wisooodn:  Le- 
m.  320,  11  Chicago  L.  N.  224.  In  Xndiaaa,  febvre  v.  Detruit,  51  Wis.  326,  37  Am.  Rep. 
under  Acts  1879,  p.  129.  833. 

2  Insurance  Co.  r.  Nelson,  103  U.  S.  544.  '  Per  Tilghman,  C.  J.,  in  Jourdan  v.  Jour- 
Alabama:  Coleman  v.  Smith,  55  Ala.  368 ;  dan,  9  &  &  IL  268, 11  Am.  Dec.  734.  And 
Miller  v.  Marx,  55  Ala.  322.  IllinoiB :  see  Graham  v.  Anderson,  42  DL  514,  92 
Graham  v.  Anderson,  42  111.  514,  92  Am.  Am.  Dec.  89. 

Dec  89 ;  McPherson  v.  Sanborn,  88  HI.  150 ;       ^  Heeter  v.  Glasgow,  79  Pa.  St.  79, 21  Am. 

Monroe  i;.  Poorman,  62  111.  523;   Kerr  o.  Rep.  46;  Jamison  v.  Jamison,  3  Whart.  457, 

Rn8sell,69lll.  666, 18Am.  Dec.634;  Crane  31  Am.  Dec.  586;  Homoeopathic  Mat.  L. 

V.  Crane,  81  111.  165 ;   Lowell  v.  Wren,  80  Ins.  Co.  v.  Marshall,  32  N.  J.  £q.  108. 
III.  238;    Russell   v.   Baptist  Theological       In  a  note  to  this  case  by  the  reporter 

Union,  73  HI.  337 ;  Blackman  v.  Hawks,  89  the  decisions  of  the  various  States  upon 

111.    512,    8   Cent.  L.  J.   196.     Xndiaaa:  the  question,  whether  the  officer's  certificate 

M'Neely  v.  Rucker,  6  Blackf.  391.    Kary-  is  conclusively  or  only  primdfaeU  correct, 
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REQUISITES  AS  TO  EXECUTION  AKD  ACKNOWLEDGMENT.      [§  501. 

Bat  it  is  held  that  the  certificate  of  a  magistrate  to  the  deed  of 
a  married  woman  that  she  was  of  full  age  is  not  conclusive,  and  that 
she  cannot  ratify  it  after  coming  of  age  except  by  acknowledgment 
separate  and  apart  from  her  husband.^ 

The  exception,  that  the  magistrate's  certificate  is  not  conchisive 
of  the  facts  stated  in  it  when  fraud  is  shown,  does  not,  however, 
extend  to  the  case  of  one  who  has  in  good  faith  purchased  without 
notice  of  the  fraud ;  he  is  protected  by  the  record  notwithstanding 
the  fraud.^  If  he  has  actual  knowledge  of  fraud  or  duress  in 
obtaining  a  wife's  acknowledgment  to  a  deed,  or  knowledge  of  such 
circamstances  as  would  naturally  lead  him  to  inquiry,  he  is  de- 
prived of  the  protection  accorded  to  an  innocent  and  h(md  fide 
holder.  Even  less  than  actual  duress  will  avoid  a  wife's  acknow- 
ledgment of  a  mortgage  in  the  hands  of  an  assignee  who  ought 
to  have  inquired  for  defences  and  did  not.  It  is  enough  if  it  be 
shown  that  she  did  it  under  moral  constraint,  as,  for  instance,  by 
threats,  persecution,  and  harshness  on  the  part  of  her  husband. 
These  facts  being  known  to  the  mortgagee,  his  assignee  is  affected 
by  them  in  case  he  is  not  entitled  to  the  protection  accorded  to 
one  who  takes  negotiable  paper  for  value  before  maturity.  He 
shoald  inquire  of  the  mortgagors  whether  the  mortgage  is  open  to 
any  defence.^ 

A  substantial  compliance  with  the  requirements  of  such  a  statute 
is  safficient.^ 

501.  Delivery  is  another  incident  necessary  to  giving  effect  to 
the  conveyance  even  as  between  the  parties  to  it.^  Although  the 
deed  be  recorded,  if  it  has  not  been  delivered,  or  the  delivery  was 
unauthorized,  a  subsequent  conveyance  by  the  grantor,  or  a  subse- 
quent judgment  against  him,  will  take  precedence.^ 

The  fact  of  the  acknowledgment  of  the  deed  at  a  certain  date  is 
not  by  itself  evidence  that  it  was  delivered  at  that  time,  or  was  ever 

1  Williams  v.  Baker,  71  Pa.   Sfe.  476;  »  Goodwin  v.  Owen,  55  Ind.  243;  Hoad- 

Ledger  Building  Aseo.  v.  Cook,  7  Reporter,  ley  v,  Uadley,  48  Ind.  452 ;   Woodbury  v. 

409,  19  Alb.  L.  J.  281.  Fisher,  20  Ind.  387,  83  Am.  Dec  325 ;  Fitz- 

'  Heeter  o.  Glasgow,  79  Pa.  St.  79,  21  gerald  v.  Goff,  99  Ind.  28 ;  Henrj  v.  Car- 
Am.  Hep.  46 ;  Hall  v.  Patterson,  51  Pa.  St.  son,  96  Ind.  412;  Freeman  v,  Peaj,  23  Ark. 
289.  439 ;  Samson  v,  Thornton,  3  Met.  275, 37 

s  McCandleaa  v.  Engle,  51  Pft.  St  309 ;  Am.  Dec.  135;  Parker  v.  Hill,  8  Met.  447 ; 

Michener  v.  Cavender,  38  Pa.  St.  334,  337,  Maynard  v.  Maynard,  10  Maaa.  456,  6  Am. 

80  Am.  Dec  486 ;  Twitchell  r.  McMurtrie,  Dec  146.    See  §  S4. 

77  Pa.  St  383.  «  Woodbury  v.  Fisher,  20  Ind.  387,  83 

^  Hombeck  v.  Mat  Building  Asso.  88  Pa.  Am.  Dec.  325 ;  Goodsell  o.  Sdnaon,  7  Blackf. 

St  64.  437. 
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deliyered,^  thoagh  this  has  been  said  to  be  presumptive  evidenoe.^ 
The  record  of  the  deed  is  said  to  be  eyidence  of  delivery  ia  a 
greater  degree,  but  it  is  not  conclusive  of  a  delivery.  It  has  some- 
times been  spoken  of  as  a  primd  fcune  evidence  of  delivery.'  It 
may  be  evidence  for  the  jury  to  consider.^ 

But  registration  itself  does  not  operate  as  a  delivery ;  nor  does  it 
supersede  the  necessity  of  proof  of  a  delivery.^  A  delivery  to  the 
register  for  record  may  be  an  effectual  delivery  to  the  grantee, 
where  such  delivery  is  made  at  the  request  of  the  grantee,^  or 
where  the  register  had  authority  from  him  to  receive  it  and  keep 
it,  or  it  is  so  delivered  pursuant  to  a  previous  agreement  between 
the  parties.^ 

Delivery  to  a  grantee  who  is  called  by  a  wrong  name  in  the  deed 
identifies  the  grantee,  and  vests  the  title  in  him.® 

A  deed  may  be  delivered  by  the  grantor's  agent.  Thus  a  no- 
tary, with  whom  a  note  and  mortgage  are  left  by  the  mortgagor, 
after  acknowledging  the  mortgage  before  him,  will  be  presumed  to 
have  authority  to  deliver  them,  in  the  absence  of  instructions  to 
the  contrary ;  and  a  delivery  by  him  to  the  mortgagee  is  a  suflSeient 
delivery.® 

Of  course  a  delivery  to  an  agent  of  the  grantee  is  a  delivery  to 
the  grantee  himself ;  as,  for  instance,  a  delivery  to  the  secretary  of 
a  railroad  company  is  sufficient.^  A  delivery  of  a  mortgage  made 
by  a  partner  upon  the  dissolution  of  the  firm  to  secure  a  note  of 
the  firm,  which  he  has  assumed,  to  the  other  partner,  who  Js  indem- 
nified by  the  mortgage,  is  sufficient.^^ 

Payment  of  the  consideration  of  a  mortgage  may  be  a  prereqoi* 
site  to  creating  a  valid  lien.  Thus,  if  one  has  notice  of  a  prior 
unrecorded  mortgage  before  he  pays   over  money  he  has   under- 

^  Freeman  v.  Schroeder,  48  Barb.  618, 29  ley  v.  Howard,  8    Iowa,  56;    Honfo  r. 

How.  Pr.  263;  Jackson  r.  Richards,  6  Cow.  Schnltze,  2  Bradw.  196,  96  111.  835;  Na- 

617.  tional  Bank  o.  Morse,  73  Iowa,  174, 5  Am. 

s  Wjckoff  V.  Renuen,  11   Paige,  564;  St.  Rep.  670,  34  N.  W.  Rep.  808. 

Portz  V.  Scbants,  70  Wis.  497,  86  N.  W.  •  Dasenbuiy  v.  Hnlbert,  2  Thomp.  ft  C 

Rep.  249 ;  Perean  v.  Frederick  (Iowa),  22  177 ;  Thayer  o.  Stark,  6  Cosh.  11, 14. 

N.  W.  Rep.  235.  7  Reld  v,  Abemethy,  77  Iowa,  488,  42  K. 

s  Kille  V,  Ege,  79  Pa.  St.  15 ;  Jackson  v.  W.  Rep.  864. 

Perking,  2  Wend.  808;  Knolls  v.  Bamhart,  >  Fisher  v.  Milmine,  94  HI.  328;  Beaver 

71  N.  Y.  474 ;  Moody  v.  Dry  den,  72  Iowa,  v,  Slanker,  94  UI.  175. 

461,  34  N.  W.  Rep.  210;  Peterson  r.  Kil-  •  Adams  v.  Adsms,  70  lowm,  253,  30  K. 

gore,  58  Tex.  88 ;  Sessions  v,  Sherwood,  78  W.  Rep.  795. 

Mich.  234,  44  N.  W.  Rep.  263.  ^^  Patterson  v.  Ball,  19  Wis.  243 ;  Trsi 

^  Jordan  v.  Famsworth,  15  Gray,  517.  man  v,  McCollam,  20  Wis.  360. 

6  Hawkes  v.  Pike,  105  Mass.  560,  7  Am.  u  Conwell  v,  McCowan,  81  111.  285. 
Rep.  554;  Parker  r.  Hill,  8  Met.  447;  Fo- 
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taken  to  loan  upon  a  mortgage,  the  fact  that  he  has  recorded  his 
own  mortgage  before  receiving  such  notice  does  not  make  his  mort- 
gage the  prior  lien.^ 

502.  Delivery  after  recording.  —  Although  a  deed  is  of  no 
effect  until  there  has  been  a  delivery  of  it  to  the  grantee,  yet  if 
it  is  made  for  a  good  consideration,  as,  for  instance,  an  existing 
debt,  and  is  filed  for  record  without  delivery,  a  subsequent  accept- 
ance of  the  deed  by  the  grantee  has  been  held  to  ratify  the  making 
and  recording  of  it,  and  to  give  it  legal  effect  from  the  time  of 
filing,  as  against  intermediate  incumbrances.^  When,  for  instance, 
one  in  debt  to  a  bank  executed  a  mortgage  to  it,  and  without  de- 
livering it  sent  it  to  the  record  ofiSce  to  be  recorded,  and  then  sent 
word  to  the  officers  of  the  bank  of  the  execution  of  the  mortgage, 
and  that  they  could  get  it  of  the  recorder,  and  they  replied  that 
^  they  were  glad  it  was  done,"  this  was  held  a  sufficient  delivery  of 
the  deed  to  the  bank  to  pass  the  title  as  against  one  to  whom  the 
mortgagor  made  and  delivered  another  mortgage  of  the  same  prop- 
erty two  days  afterwards,  but  after  such  notification  to  the  bank 
and  reply.'  There  are  cases  which  hold  that  a  delivery  may  be 
made  to  a  stranger  in  behalf  of  the  mortgagee,  and  without  his 
authority,  and  upon  his  subsequent  acceptance  of  the  mortgage  the 
title  is  regarded  as  having  vested  in  him  from  the  time  of  such 
delivery.  Such  was  held  to  be  the  case  where  one  in  failing  cir- 
camstances  made  a  mortgage  to  a  creditor  who  resided  out  of  the 
State,  without  the  knowledge  of  his  creditor,  and  delivered  it  to 
bis  own  attorney  for  the  benefit  of  the  creditor,  with  the  request 
that  the  attorney  should  cause  it  to  be  recorded  and  handed  to  the 
creditor.  The  mortgage  was  accordingly  recorded,  and  afterwards 
received  and  accepted  by  the  mortgagee ;  but  after  the  delivery  of 
it  to  the  attorney  and  the  recording  of  it,  and  before  the  attorney 
had  delivered  it  to  the  mortgagee,  the  property  was  attached  by 
another  creditor  of  the  mortgagor's.  It  was  held  that  the  mort- 
gaged estate  immediately  vested  in  the  mortgagee,  whose  title  was 
therefore  superior  to  that  of  the  attaching  creditor.^  It  has  been 
held,  moreover,  that  it  may  be  presumed  that  a  mortgagee,  in 
whose  favor  a  mortgage  has  been  executed  and  placed  on  record, 
will  assent  to  it  on  being  notified  of  its  existence ;  and  therefore, 
although  it  be  niad^  and  recorded  without  his  knowledge,  and  the 

1  Schaltse  v.  Honfes,  96  HI.  835.  «  Merrills  v.  Swift,  18  Conn.  257, 46  Am. 

*  Carnall  v.  Daval,  22  Ark.  136.  Dec.  315,  and  cases  died.    This  U  donbtfal 

*  Farmers'  &  Mechanics'  Bank  v.  Drarj,  law.    See  Johnson  v.  Farlej,  45  N.  H.  505 ; 
38  Vt.  426.  Jones  on  Chattel  Mortgages,  §§  104-1 13. 
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land  is  afterwards  attached  by  creditors  of  the  mortgagor  before 
the  mortgagee  has  notice  of  the  mortgage,  which  he  afterwards 
assents  to  and  ratifies,  he  may  hold  the  mortgage  lien  against  sach 
attachments.^ 

There  may  be  some  slight  presumption  of  delivery  arising  from 
the  record  of  a  deed ;  but  when  this  is  overcome,  the  burden  is 
upon  the  party  claiming  title  under  it  to  show  an  actual  delivery 
before  a  levy  upon  the  land  by  attachment  or  execution.^ 

603.  When  a  subsequent  delivery  becomes  operative.  —  Al- 
though a  deed  be  inoperative  at  the  time  it  is  recorded,  as  when  it 
is  recorded  before  delivery,  or  is  recorded  as  a  deed  when  intended 
as  a  mortgage,  and  the  statutes  of  the  State  where  it  is  executed 
require  that  it  shall  be  recorded  in  such  case  in  separate  mortgage 
books,  upon  a  subsequent  delivery  in  the  one  case,  and  in  the  other 
upon  a  purchase  of  the  equity  of  redemption  by  the  mortgagee, 
the  record  then  becomes  fully  operative.*  The  delivery  of  the 
deed,  or  the  purchase  of  the  equity  of  redemption,  is  equivalent  to 
a  delivery  of  the  deed  for  record  at  that  time,  in  the  same  way  as 
when  a  deed  is  recorded  in  anticipation  of  the  completion  of  a  sale. 
The  mortgage  is  effectual  only  from  the  time  of  such  delivery,  and 
any  one  who  has  in  the  mean  time  before  the  delivery  obtained  a 
lien  upon  the  property  has  a  preference  over  such  mortgagee.  His 
assent  to  the  mortgage  makes  the  mortgage  valid,  and  the  record 
of  it  notice  only  from  that  time.^  Where,  for  instance,  a  mortgage 
was  recorded  on  the  thirteenth  day  of  May,  1870,  and  was  held  by 
the  mortgagor  ready  for  delivery  when  he  should  obtain  a  loan,  and 
was  not  delivered  until  the  seventh  day  of  the  following  month,  the 
latter  date  was  held  to  be  the  date  of  its  registry,  as  against  one 
who  in  the  mean  time  had  acquired  a  mechanic's  lien  upon  the 
property. 

But  if  the  mortgage  be  executed  and  acknowledged,  and  pnt 
upon  record  by  the  mortgagor,  in  pursuance  of  a  prior  contract  for 
a  loan  upon  it,  which  is  afterwards  made  in  pursuance  of  the  con- 
tract,  and  the  mortgage  is  then  delivered  upon  the  payment  of  the 
money,  it  has  priority  in  equity  over  liens  of  mechanics  and  ma- 
terial-men for  work  and  materials  furnished,  after  the  mortgage  is 
recorded,  for  a  building  which  the  mortgagor  commenced  to  erect 

1  Ensworth  v.  King,  50  Mo.  477.    This  «  Foster  v,  Beardsley  Scjtbe  Co.  47  Barb. 

Gftse  should  not  be  relied  apon  in  any  other  505 ;  Jackson  v.  Richards,  6  Gow.  617 ;  Hood 

State.  V.  Brown,  2  Ohio,  266 ;  Mat.  Benefit  Life 

s  Harmon  o.  Myer,  55  Wis.  85.  Ins.  Co.  v.  Rowand,  26  N.  J.  Eq.  389 ; 

>  See  §§  86-87;  Warner  v.  Winslow,  1  Honfes  v.  Scholtae,  11  Chicago  L.  N.  75,  S 

Sandf.  Ch.  430.  Bradw.  196. 
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BEQUISITES  AS  TO  TIME  AND  MANNER  OF  BE00BD1N6.       [§  504. 

npon  the  premises  after  the  recording  of  the  mortgage  and  before 
its  deliveiy,  the  mortgagee  having  no  knowledge  of  this  fact.  In 
such  case  the  mortgage  upon  delivery  has  relation  to  the  agi'eement 
for  the  loan,  and  the  registry  takes  effect  and  becomes  operative  as 
constructive  notice  before  the  delivery,  and  from  the  time  the  mort- 
gage v^as  left  for  record.^ 

III.  Seguisitea  as  to  the  Time  and  Manner  of  Recording, 

604.  The  record  is  notice  from  the  time  of  filing  the  deed 
for  record.  —  It  is  sometimes  provided  by  statute  that  a  deed  shall 
be  deemed  to  be  recorded  when  it  is  filed  for  record,  or  noted  in  an 
entry  book  by  the  recorder  as  received.  But  aside  from  any  statu- 
tory provision,  the  judicial  interpretation  of  the  effect  of  the  filing 
is  the  same.^    The  record  as  notice  dates  from  the  moment  the  deed 

1  Jacobos  0.  Matnal  Benefit  Life  Ins.  Co.  Kistovri :  Harrold  v.  Simonds,  9  Mo.  323  ; 

27  N.  J.  Eq.  604.    The  doctrine  of  relation  Bishop  v.  Schneider,  46  Mo.  472,  2  Am. 

is  folly  considered  in  this  case.    See,  also,  Rep.  533. 

Fratt  V,  Potter,  21    Barb.  589;  Jndd   v.  Kontana :    Comp.   Stats.   1887,   ch.   20, 

Seekins,  62  N.  Y.  266,  3  T.  &  C.  266.    See,  }  259. 

contra,  Hoafes  r.  Schnltze,  11  Chicago  L.  N.  Vebraska :    Comp.  Suta.  1885,  ch.  73, 

75,  2  Bradw.  196.  §  15;  Perkins  v.  Strong,  22  Neb.  725,  36 

s  See  §§  550,  551.    Alabama :  Mallory  o.  N.  W.  Rep.  292. 

Stodder,  6  Ala.  801 ;  Leslie  v.  Hinson,  83  Ve^ada:  G.  S.  1885,  §  2594. 

Ala.  266, 3  So.  Rep.  443.  Hew  York :  Mutual  L.  Ins.  Co.  v.  Dake, 

Aziiona  T. :  R.  S.  1887,  }  2603.  87  N.  Y.  257 ;  Simonson  v.  Falibee,  25  Hnn, 

Arlouiias:  Dig.  of  Stats.  1884,  §  670;  570;  Bedford  v.  Tnpper,  30  Hun,  174. 

Oau  V.  Walls,  28  Ark.  244.  Vorth  Carolina:  Metts  v.  Bright,  4  Der. 

(Uifamia :  Civ.  Code,  §  12t3.  &  B.  173, 32  Am.  Dec.  683 ;  Parker  v.  Scott, 

Colorado:   Annot.   Stots.    1891,   ch.   29,  64N.  C.  118. 

i  446.  Ohio :  Mayhem  v.  Coombs,  14  Ohio,  428 ; 

JMstriet  of  Cohimbia:  R.  S.  1874,  §  446.  Magee  v,  Beatty,  8  Ohio,  396;  Brown  v. 

GbonMtieat:  6.  S.  1888,  §  2961 ;  Lewis  Kirkman,  1  Ohio  St.  116;  Fosdlck  v.  Barr, 

r.  Hinman,  56  Conn.  55;  Franklin  v.  Can-  3  Ohio  St.  471 ;  Bloom  v.  Noggle,  4  Ohio 

non,  1  Root,  500.  St.  45 ;  Tousley  v.  Toasley,  5  Ohio  St.  78 ; 

minoia :  R.  S.  1889,  ch.  30,  §  30.   Ha  worth  Bercaw  v.  Cockerill,  20  Ohio  St.  163. 

V.  Taylor,  108  111.  275;  Kiser  v.  Heuston,38  Pennsylvania:  Brooke's  Appeal,  64  Pa. 

IlL  252.  St.  127  ;  Clader  v.  Thomas,  89  Pa.  St  343  ; 

Indiana:  Kessler  v.  State,  24  Ind.  313.  Glading  v.  Frick,  88  Pa.  St  460. 

Kaaaaa:  G.  S.  1889,  p.  360;  Lee  v.  Bir-  Tennessee:  Code  1884,  §§  2887,  2888; 

mingham,  30  Kans.  312,  1  Pac.  Rep.  73;  Woodward  v,  Boro,  16  Lea,  678. 

Poplin  V,  Mnndell,  27  Kans.  138.  Texas :  R.  S.  1879,  §  4334 ;   Copelin  v. 

Kentneky:    Bank  v.  Haggin,   1  A.  K  Shnler  (Tex.),  6  S.  W.  Rep.  668;   Bel- 

Marsh.  306.  base  v.  Ratto,  69  Tex.  636,  7  S.  W.  Rep. 

Lonisiana:  R.  Cit.  Code  1889,  §  2266.  501 ;  Harrison  v.  McMurray,  71  Tex.  122, 

Xasaaahoietti :  Gillespie  v.  Rogers,  146  8  S.  W.  Rep.  612. 

Mass.  610.  16  N.  £.  Rep.  711 ;  Jacobs  v,  Virginia:  Horsley  r.  Garth,2  Gratt.471, 

Denison,  141  Mass.  117,  5  N.  £.  Rep.  526.  44  Am.  Dec.  393. 

Miehigan:  Sinclair  r.  Slawson,  44  Mich.  Washington:  R.  Code  1881,  §  2314. 

123,  38  Am.  Rep.  235.  Wisconsin :  Pringle  v.  Dunn,  37  Wis.  449, 

MisaiMippi:  Mangold  r.  Barlow,  61  Miss.  19  Am.  Rep.  772 ;  St  Croix  Land  &  L.  Co. 

593,  48  Am.  Rep.  84.  v\  Ritchie,  73  Wis.  409,  41  N.  W.  Rep.  345  ; 
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§  605.]  BEGISTBATION  AS  AFFECTING  PRIOBITT. 

was  left  for  record,  and  was  indorsed  by  the  recorder  and  entered 
upon  the  index  or  entry  book,  althougb  it  was  not  actaally  spread 
upon  the  record  for  months,  or  for  any  length  of  time  afterwards,^ 
or  was  lost  and  not  recorded  at  all.^  The  entry  in  the  entry  book  is 
constructive  notice  until  the  deed  is  spread  in  full  upon  the  record.' 
It  may  be  kept  in  the  office  and  referred  to  until  it  is  transcribed,  and 
the  original  deed  so  filed  is  notice  to  all  the  worlds  When  it  is 
spread  upon  the  record,  however,  it  is  notice  of  only  what  appears 
upon  the  record.^  A  presumption  in  favor  of  the  record  will  prevail 
against  the  testimony  of  a  subsequent  purchaser  or  mortgagee  that, 
at  the  time  of  filing  his  deed  for  record,  no  incumbrance  upon  the 
property  appeared  of  record.® 

The  record  is  not  defective  for  the  reason  that  a  portion  of  it 
was  printed  instead  of  being  written  with  pen  and  in|^J 

606.  A  deed  is  suffloiently  recorded  by  depositincr  it  with 
the  person  in  charge  of  the  registration  office,  though  such  per- 
son be  neither  the  official  recorder  nor  a  deputy  of  his,  for  the  re- 
corder is  responsible  for  the  acts  of  the  person  whom  he  has  placed 
in  charge  of  the  office,  and  the  acts  of  such  person  in  custody  of 
the  records  are  the  acts  of  the  recorder.^  The  registration  of  a 
conveyance  being  purely  a  ministerial  act,  the  recorder  is  not  dis- 
qualified from  acting  by  reason  of  his  being  a  party  to  the  deed.* 

Sbove  V,  Lareen,  22  Wis.  142.    But  in  this  remained  in  the  recorder's  hands,  bat  in  the 

State  the  mere  filing  of  the  deed,  without  last-named  cases  may  have  been  taken  tnnj 

entering  it  in  the  index  or  reception  book,  bj  the  grantees.    Webb  on  Record  of  Title, 

is  not  a  record;  International  L.  his.  Co.  §  16.    In  Georgia,  ander  the  Code,  §§267, 

V.  Scales,  27  Wis.  640;  though  the  deed  1957,  a  mortgage  is  not  recorded  until  it  k 

be  transcribed  at  length  upon  the  record,  actually  spread  upon  the  record.    Benson  «. 

Lombard  v.  Culberston,  59  Wis.  483, 18  N.  Callaway,  80  Ga.  230,  4  S.  E.  Rep.  851. 

W.  Rep.  399.  ^  Lee  v.  Bermingham,  30  Kans.  312,  1 

Wyoming:  R.  S.  1887,  §  17.  Pac.  Rep.  73;  Perkins  v.  Strong,  22  Neb. 

1  Wood's  Appeal,  82  Pa.  St.  116;  Kiser  725,36  N.  W.  Rep.  292. 

V.  Henston,  38  111.  252;  Franklin  v.  Can-  *  Sinclair  v.  Slawson,  44  Mich.  183,  38 

non,  1  Root,  500 ;  Throckmorton  v.  Price,  Am.  Rep.  235. 

28  Tex.  605,  91  Am.  Dec.  334;  Crews  v,  ^  Nichols  v.  Reynolds,  1  R.  L  30,36  Abl 

Taylor,  56  Tex.  461 ;  Brooke's  Appeal,  64  Dec.  238;  Bigdow  ».  Topliff,  25  Vt  273, 

Pa.  St.  127;  Musser  v.  Hyde,  2  W.  &  S.  60  Am.  Dec  264. 

314  ;  Bank  r.  Haggin,  1  A.  E.  Marsh.  306 ;  '  §§  548,  550;  Potter  i;.  Dooley,  55  Vt 

Sinclair  v.  Slawson,  44  Mich.  123,  38  Am.  512. 

Rep.  235 ;  Lane  v,  Duchac,  73  Wis.  646,  41  *  Vandercook  v.  Baker,  48  Iowa,  199. 

N.  W.  Rep.  962.     In  Texas  the  cases  of  ^  Maxwell  v.  Hartmann,  50  Wis.  6Ga 

Taylor  v.  Harrison,  47  Tex.  454,  26  Am.  ^  Cook  v.  Hall,  6  111.  575;  Bishop  v. 

Rep.  304,  and  Woodson  t;.  Allen,  54  Tex.  Cook,  13  Barbu  326;  Dodge  v.  Potter,  18 

551,  are  not  consistent  with  the  decisions  in  Barb.   193.     See,  howerer,   in  regard  to 

the  same  State  cited  above.     It  has  been  entry  made   by  an   unauthorised  posoo, 

suggested    that    the   apparent   conflict  in  Pearson  v.  Powell,  100  N.  C.  86,  6  S.  £. 

these  decisions  may  have  arisen  from  the  ^P*  i^* 

fact  that,  in  the  cases  first  cited,  the  deeds  *  Brockenboiongho.  Melton,  55  Tex.  493; 

484  Tearier  r.  HaU,  7  Martin,  41 1. 


REQUISITES  AS  TO  TIME  AND  MANNER  OF  RECORDING.    [§§  506,  507. 

The  recorder  is  usually  required  by  statute  to  attest  the  record  by 
his  signature,  but  in  the  absence  of  such  requirement  a  copy  of  the 
record  is  admissible  in  evidence  though  this  has  not  been  signed 
by  the  oflBcer.^ 

506.  The  payment  of  the  recording  fees  is  not  a  prerequisite 
to  a  valid  record  of  a  deed,  if  the  recorder  receives  it  for  record. 
If  he  waives  his  right  to  a  prepayment  of  such  fees,  he  is  bound  to 
make  a  proper  record  of  the  deed.^  Even  a  provision  of  statute 
that  no  deed  shall  be  admitted  to  record  until  the  fee  for  recording 
is  paid  is  regarded  as  directory  merely,  and  the  record  is  valid. 
The  recorder  in  such  case  assumes  the  fee  or  tax.^  But  if  a  deed  is 
sent  to  a  recorder  by  mail  or  otherwise  to  be  recorded,  without  the 
fee  for  recording,  and  the  recorder  in  consequence  of  not  receiving 
the  fee  ^^  pigeon-holed  "  it,  the  deed  is  not  lodged  for  record  so  as  to 
be  notice  to  a  subsequent  bond  fide  creditor  of  the  vendor.*  But  if 
the  recorder  receives  the  deed  without  the  fees  being  paid,  and 
enters,  it  as  a  deed  received,  or  indorses  such  entry  upon  the  deed, 
and  he  allows  the  entry  to  stand,  he  cannot  be  heard  to  contradict 
such  entry  upon  finding  that  his  fees  are  not  in  fact  paid.^ 

607.  A  schedule,  memoranduni,  or  map  referred  to  in  a  deed, 
and  annexed  to  it,  is  a  part  of  the  deed,  and  must  be  recorded  as  a 
part  of  it.^  If  such  schedule,  memorandum,  or  map,  be  not  annexed, 
indorsed,  or  otherwise  made  a  part  of  the  deed,  it  need  not  be 
recorded  although  referred  to  in  the  deed.'^  On  the  other  hand,  a 
schedule,  memorandum,  or  map  annexed  to  or  indorsed  upon  a  deed 
is  not  ordinarily  the  deed  or  part  of  it  unless  it  is  referred  to  in  the 
deed.^  If  an  additional  provision  or  agreement  be  indorsed  upon  a 
deed  or  mortgage  after  its  execution,  or  be  embraced  in  a  separate 
paper,  this  should  be  acknowledged  as  a  separate  deed  ;  and  it  is  not 
necessary  to  record  the  deed  or  mortgage  agaiii  in  order  to  connect 

1  Wilt  9.  Cutler,  38  Mich.  189.  tending  the  loan,  inclnding  the  fees  for  regis- 

^  People  V.  Bristol,  85  Mich.  28 ;  Bnssing  tering  the  mortgage  secaring  the  loan,  the 

V.  Grain,  S  B.  Men.  593 ;  Ridley  r.  McGehee,  mortgagee  cannot  hold  the  mortgagor  liable 

2  Der.  40.  for  such  fees  in  the  absence  of  an  agreement 

*  Lucas  V.  Clafflin,  76  Va.  269 ;  Hoffman  to  pay  them.  Simon  i;.  Sewell,  64  Ala.  241. 
V.  Mackall,  5  Ohio  St.  124,  64  Am.  Dec.  A  stipulation  in  the  mortgage,  that  the  mort- 
637.  gagor  shall  pay  such  fees,  creates  a  yalid 

^  Dickerson  v.  Bowers,  42  N.  J.  Eq.  295,  lien  for  them.  Boutwell  r.  Steiner,  84  Ala. 
II  Am.  St  Rep.  142.  307,  309,  5  Am.  St.  Rep.  375. 

•  Ridley  v.  McGehee,  2  Dev.  40.    The  reo-       «  Sawyer  v.  Pennell,  19  Me.  167. 

ord  being  for  the  protection  of  the  grantee,  ^  Shirraa  v,  Caig,  7  Cranch,  34;  Chapin 

it  is  for  him  to  see  that  the  record  is  made,*  t;.  Cram,  40  Me.  561. 

and  the  recording  fees  paid.    Even  in  case  ^  McKean    &   Elk   Land  Imp.   Co.  v. 

of  a  mortgage,  though  it  may  be  customary  Mitchell,    35  Fa.   St   269,  78  Am.  Dec 

for  a  borrower  to  pay  all  the  expenses  at-  335. 
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§  508.]  REGISTRATION  AS  AFFECTING  PRIORITT. 

it  with  such  additional  provision,  if  this  duly  refers  to  the  original 
deed  or  mortgage  which  it  affects  or  qualifies.^ 

608.  As  to  the  time  when  a  mortgage  deed  was  left  for  rec- 
ord, the  certifioate  of  the  register  is  oonolusive  as  between  the 
mortgagee  and  a  subsequent  purchaser  or  creditor  who  has  attached 
the  mortgaged  land  subsequently  to  the  time  stated  in  the  certifi- 
cate.^ If  the  recording  officer  has  failed  to  note  the  time  of  receiv- 
ing a  deed  for  record,  this  may  be  shown  by  parol  evidence.^  If  the 
mortgage  be  left  at  the  registry  in  the  absence  of  the  recorder,  and 
it  is  received  and  filed  by  a  clerk  in  charge  of  the  office,  the  filing 
is  sufficient,  though  the  clerk  has  no  authority  to  perform  the 
duties  of  the  register.  It  is  the  duty  of  the  recording  officer  to 
enter  and  number  the  ;nortgage,  and  the  rights  of  the  mortgagee 
cannot  be  impaired  by  his  omission  to  do  so.^  The  certificate  is 
not,  however,  conclusive  of  anything  beyond  the  time  of  the  receipt 
of  the  instrument  for  record,  as,  for  instance,  it  is  not  oonclusive 
that  it  is  duly  recorded.^ 

If  a  mortgage  be  left  with  a  register  with  no  directions  to  record  it,^ 
or  with  directions  that  it  shall  not  be  placed  on  record  until  further 
directions  should  be  given,  and  it  is  recorded  without  such  directions 
ever  having  been  given,  there  is  no  effectual  recording  of  it."  In 
such  case,  if  directions  should  be  subsequently  received  to  record 
the  mortgage,  the  record  should  be  made  as  of  the  time  when  such 
instructions  are  received,  and  not  as  of  the  time  when  the  deed 
was  left,  nor  of  the  time  when  it  was  recorded  without  authority,^ 

When  the  time  of  receiving  a  mortgage  for  record  as  entered  in 
the  index  book  shows  upon  its  face  that  it  was  not  made  at  the 
time  of  such  reception,  the  presumption  of  the  correctness  of  the 
register's  entry  is  lost,^  and  parol  evidence  is  admissible  to  show 
when  the  deed  was  actually  received  for  record.    The  filing  of  a 

1  Chotean  v.  Thompson,  2  Ohio  St.  114;  N.  Y.  469 ;  Thorp  v,  Merrill,  21  Minn.  836  ; 

Munson  o.  Ensor,  94  Mo.  504, 7  S.  W.  Rep.  Worcester  Nat.  Bank  v.  Cheeney,  87  BL 

108.  602 ;  Jackson  v.  Phillips,  9  Cow.  94 ;  Wing 

«  Tracy  v.  Jenks,  15  Pick.  465;  Adams  v.  Hall,  47  Vt.  182;  Bubose  ».  Young,  10 

r.  Pratt,  109  Mass.  59 ;  Fuller  v.  Cunning-  Ala.  865. 

ham,  105  Mass.  442 ;  Ames  v.  Phelps,  18  *  Horsley  v.  Garth,  2  Qrafet.  471,  44  Am. 

Pick.  314 ;  Hatch  v.  Haskina,  17  Me.  391 ;  Dec.  393. 

Edwards  v.  Barwise,  69  Tex.  84 ;  Bullock  ^  Haworth  ».  Taylor,  108  111.  275. 

i;.  Wallingford,  55  N.  H.  619.  *  Brigham  v.  Brown,  44  Mich-  59, 6  N. 

«  Boyce  v,  Stanton,  15  Lea,  346 ;  Metts  W.  Rep.  97 ;   Bowen  v,  Faasett,  37  Ark. 

V.  Bright,  4  Dev.  &  B.  173,  32  Am.  Dec.  507;  Yerger   v,  Barz,  56  Iowa,  77,  S  N. 

683.  W.  Rep.  769;  Town  v.  Griffith,  17  N.  H. 

«  Dodge  V.  Potter,  18  Barb.  193;  Hough-  165. 

ton  v.  Burnham,  22  Wis.  301.  *  Hay  o.  Hill,  24  Wis.  235 ;  Metts  o. 

ft  New  York  Life  Ins.  Co.  v.  White,  17  Bright,  4  Dey.  &  B.  173, 82  Am.  Dec  683. 
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BEQUISITES  AS  TO  TIME  AND  MANNER  OF  BEOOBDING.    [§§  509,  510. 

mortg£^  for  record  affords  no  notice  if  the  deed  be  withdrawn 
before  it  is  recorded.^ 

As  between  two  mortgagees,  whose  mortgages  are  executed  and 
recorded  on  the  same  day,  that  which  was  first  delivered  for  record 
has  priority,^  and  parol  evidence  is  admissible  to  show  which  was 
first  deposited  for  record.®  To  ascertain  which  is  prior,  the  frac- 
tional parts  of  a  day  are  considered.^  In  case  no  entry  is  made 
npon  the  record  of  the  time  of  the  recording  of  the  mortgage, 
when  the  law  of  a  State  required  no  such  entry,  and  it  appears 
from  the  record  to  have  been  recorded  at  an  early  day,  it  will  be 
presumed  that  the  record  was  made  within  the  time  required  by 
law  after  the  execution  of  it.^ 

609.  A  morterage  may  be  recorded  after  the  death  of  the 
morteragor,  if  he  has  in  his  lifetime  made  delivery  of  it.  His 
general  creditors  cannot  for  that  reason  claim  that  the  mortgage 
was  inoperative  as  against  them.^  The  recording  of  a  deed  is  no 
part  of  its  execution.  Neither  does  a  lien  attach  to  the  real  estate 
of  a  debtor  in  favor  of  his  general  creditors  immediately  upon  his 
death,  as  against  the  specific  lien  of  the  mortgage  which  was  good 
against  the  mortgagor.  His  heirs  take  the  estate  upon  his  decease 
subject  to  the  incumbrance ;  and  the  lien  of  the  general  creditors, 
which  is  merely  a  right  to  have  the  real  estate  in  the  hands  of  the 
heirs  applied  for  their  benefit  upon  a  deficiency  of  the  personal 
assets,  attaches  to  it  in  the  same  condition.'^  In  like  manner  a 
mortgage  executed  and  delivered  before  a  general  assignment  of 
the  mortgagor  for  the  benefit  of  his  creditors,  or  before  his  bank- 
raptcy,  if  valid  in  other  respects  is  valid  against  the  assignment  or 
the  bankruptcy,  though  not  recorded  until  afterwards.^ 

610.  The  registration  must  be  made  in  the  registry  district 
^^thin  which  the  Isjid  lies,  which  is  generally  a  county,  bat  in 
Connecticut  and  Vermont  is  a  town.  In  some  of  the  new  States 
and  Territories  in  which  there  is  territory  which  is  not  yet  organized 
into  counties,  special  provision  is  made  for  the  recording  of  deeds  of 
lands  lying  within  such  unorganized  territory,  as  by  providing  that 
the  record  shall  be  made  in  the  county  to  which  such  unorganized 
territory  is  attached  for  judicial  purposes.     After  the  organization 

1  Worcester  N«t.  Bank  v.  Cheenej,  87  HI.  *  Lemon  v.  Staats,  1  Cow.  592. 

602 ;  Hickman  v.  Fenin,  6  Cold.  135 ;  Cla-  ^  Hall  v.  Tnnnell,  1  Honst  320. 

morg;an  o.  Lane,  9  Mo.  442 ;  Lawton  v.  Gor-  *  Gill  v.  Pinnej,  12  Ohio  St.  38 ;  Haskell 

don,  37  Cal.  202.  v.  Bissell,  11  Conn.  174. 

*  Brookfieid  v.  Goodrich,  32  HI.  363.  ?  qju  ,;.  Pionej,  12  Ohio  St.  38. 

s  Spaalding  v,  Scanland,  6  B.  Mon.  353  ;  »  Mellon's  Appeal,  32  Pa.  St.  121 ;  Wjrck* 

Boone  v.  Telles,  2  Bradw.  539.  off  v.  Hemsen,  11  Paige,  564« 

437 
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of  a  new  county,  a  deed  properly  recorded  ander  the  law  as  it  ex- 
isted at  the  time  of  the  record  need  not  be  recorded  anew  ;^  bat  a 
deed  that  had  been  executed  but  not  recorded,  at  the  time  of  the 
organization  of  a  new  county,  should  be  recorded  in  that  county.' 

If  the  land  embraced  in  a  deed  is  situated  in  more  than  one 
county,  the  deed  should  be  recorded  in  each  county  in  which  any 
part  of  the  land  is  situated.^  It  is  intended  that  the  r^istry  laws 
shall  enable  a  person  interested  in  the  title  to  land  to  ascertain 
from  the  records  of  the  county,  or  other  registry  district  within 
which  the  land  is  situate,  what  conveyances  there  are  affecting 
that  land.  The  recording  of  a  deed  in  a  county  other  than  that  in 
which  the  land  is  situated  does  not  operate  as  constructive  notice.^ 
Thus,  where  a  new  county  had  been  created,  and  a  grantee,  not 
being  advised  of  the  change,  recorded  his  deed  in  the  old  county  in- 
stead of  the  new,  the  registration  was  declared  worthless  as  notice.^ 
A  subsequent  change  of  the  county  boundaries  by  which  the  land 
becomes  a  part  of  another  county  does  not  impose  upon  the  grantee 
the  duty  of  recording  his  deed  again  in  such  other  county.^  But 
if  the  county  lines  have  never  been  established,  the  grantee  must 
at  his  peril  ascertain  in  what  county  the  land  is  situated.^ 

When  a  deed  already  recorded  is  recorded  in  another  county,  the 
certificate  of  the  recorder  of  the  prior  record  is  not  a  part  of  the 
deed,  and  need  not  be  copied  in  the  second  record.^ 

611.  When  it  is  provided  that  mortgages  shall  be  reoorded  in 
books  kept  for  that  purpose  separate  from  other  instruments,  a 
mortgage  recorded  as  a  deed  is  not  effectual  as  against  subsequent 
bond  fide  purchasers  or  mortgagees ;  even  if  the  mortgage  be  in 
form  an  absolute  deed,  but  intended  as  security  for  a  loan  of  money.* 

1  McEissick  v.  Colqahoan,  18  Tex.  US.  Minn.  132,  41  N.  W.  Rep.  656;  Mdton  r. 

*  Astor  V.  Wells,  4  Wheat  466 ;  Garii-  Turner,  38  Tex.  81 ;  Jones  v.  Poweri,  65 
Bon  V.  Haydon,  1  J.  J.  Marsh.  222, 19  Am.  Tex.  207 ;  Garrison  v.  Hajdon,  1  J.  J. 
Dec  70.  Mareh.  222,  19  Am.  Dec.  70. 

*  Van  Meter  v.  Knight,  32  Minn.  205,  20  ?  Jones  v.  Powers,  65  Tex.  207. 

N.  W.  Rep.  142.  >  Stinnett  v.  House,  1  Tex.  Tin.  Gas.  484. 

*  Lewis  V.  Baird,  3  McLean,  56 ;  Perrin  *  Louisiana :  Colomer  r.  Morgan,  13  La. 
V.  Reed,  35  Vt.  2 ;  Adams  v.  Hayden,  60  Ann.  202 ;  GordevioUe  v.  Dawaon,  26  La. 
Tex.  223 ;  Harper  v.  Tapley,  35  Miss.  506,  Ann.  534.  Hew  York :  Warner  v.  Winslow, 
509,  per  Handy,  J. ;  Stewart  v.  McSweeney,  1  SandL  Gh.  430 ;  Brown  v.  Dean,  8  Wend. 
14  Wis.  468,  471 ;  King  v.  Portis,  77  N.  G.  208 ;  White  v.  Moore,  1  Paige,  551 ;  Grim- 
25;  Hawley  v.  Bullock,  29  Tex.  216;  Ober-  stone  v.  Garter,  3  Paige,  421,  24*Am.  Dec 
holtzer's  App.  124  Pa.  St.  583,  17  Atl.  Rep.  230;  James  v.  Morey,  2  Gow.  246,  6  Johns. 
143;  St  John  v.  Gonger,40  Bl.  535;  Hors-  Gh.  417, 14  Am.  Dec.  475;  Glute  v.  RobU 
ley  17.  Garth,  2  Gratt.  471,44  Am.  Dec  393;  son,  2  Johns.  595;  Dey  v.  Dunham,  2 
Pollard  V,  Lively,  2  Gratt  216.  Johns.  Gh.  182.  15  Johns.  555.    The  statute 

^  Astor  r.  Wells,  4  Wheat.  466.  providing  for  the  recording  of  mortgages 

*  Koerper  v.  St  Paul  &  N.  P.  Ry.  Go.  40   in  separate  books  expressly  includes,  also, 
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REQUISITES  AS  TO  TIME  AND  MANNER  OF  RECORDING.      [§  512. 

If  a  mortgage  is  not  recorded  in  the  mortgage  books,  it  cannot  be 
foand  by  means  of  the  index  to  those  books,  and  therefore  is  not 
regarded  as  properly  recorded.^  Such  a  deed  is  of  course  valid  as 
between  the  parties,^  and,  though  the  record  is  a  nullity,  it  be- 
comes operative  in  case  the  mortgagee  afterwards  acquires  the 
eqaity  of  redemption.^  A  subsequent  purchaser  or  mortgagee,  who 
has  actual  notice  of  a  mortgage  which  is  improperly  recorded  as  an 
absolute  conveyance,  of  course  takes  a  title  subject  to  such  mort- 
gage, just  as  he  would  if  the  mortgage  were  not  recorded  at  all. 
A  statute  which  is  merely  directory  to  the  recorder  in  this  respect 
would  not  invalidate  a  record  of  the  mortgage  not  made  in  the  rec- 
ord books  specially  used  for  mortgages.^ 

Except  in  States  whose  statutes  require  a  different  construction, 
the  record  of  a  conveyance  in  the  form  of  an  absolute  deed,  in  a  book 
kept  for  the  recording  of  deeds,  ought  to  be  held  to  impart  effectual 
notice  of  the  rights  or  interests  conveyed,  although  a  statute  re- 
quires mortgages  to  be  recorded  in  separate  books.^ 

512.  It  is  sometimes  provided  by  statute  that  a  power  of 
attorney,  under  whioh  a  mortgage  is  executed,  shall  bereoorded 
'with  the  deed,  which  owes  its  existence  to  the  power,  and  when 
this  is  the  case  the  record  of  the  deed  without  the  power  has  no 
l^al  effect.^  But,  aside  from  this  requirement,  it  is  not  necessary 
that  a  power  should  be  recorded  with  the  mortgage,  or  that  it 
should  be  recorded  at  all,  in  order  that  the  mortgage  deed  when 
recorded  should  he  notice  to  all  the  world.^ 

cooTeyances  absolute  in  terms,  but  intended  ought  to  be  held  to  be  affected  with  notice 

as  naortgages.     Bank's  Stats.  1889,  pt.  2,  of  every  rightjess  than  absolute  owneiship, 

ch.  3,  §§  2,  3 ;  Purdy  v,  Huntington,  42  the  person  holding  under  a  deed  so  recorded 

N.  T.  834, 1  Am.  Rep.  532.    Penniylvanis :  has.    If  the  record  shows  an  absolute  con- 

Calder  v.  Chapman,  52  Pa.  St.  859,  362,  91  Teyance,  it  gives  notice  of  the  fact  that  the 

Am.  Dec  163.     Wiaoonsin :  Knowlton  v,  vendor  has  parted  with  all  interest  he  had 

Walker,  13  Wis.  264.  in  the  land,  and  such  notice  ought  to  be 

^  Lnch's  Appeal,  44  Pa.  St.  519.  binding  on  a  subsequent  purchaser  or  mort- 

*  James  v.  Morey,  6  Johns.  Ch.  417,  2  gagee,  who  must  know  that,  as  between  the 
Cow.  846,  14  Am.  Dec.  475 ;  Swepeon  v.  parties,  on  proof  of  the  fact  that  it  was  exe- 
Bank,  9  Lea,  713.  cuted  to  secure  a  debt,  the  courts  will  hold 

*  Warner  v.  Winslow,  1  Sandf.  Ch.  430 ;  it  to  be  only  a  mortgage.  The  decisions 
Grellet  v.  Heilshom,  4  Nev.  526 ;  Parsons  v,  which  take  this  view  of  the  question  we 
Lont,  34  N.  J.  £q.  67.  think  the  better.    Clemens  v.  Elder,  9  Iowa, 

«  Smith  V.  Smith,  13  Ohio  St.  532.  272 ;  Haseltine  v.  £spey,13  Oreg.  801, 10  Pac. 

*  Kennard  t;:  Mabry,  78  Tex.  151,  14  S.  Rep.  423 ;  Nicklin  v.  Nelson  (Oreg.),  5  Pac. 
W.  Rep.  272.  Chief  Justice  Slayton  said :  Rep.  51 ;  Young  v.  Thompson,  2  Kans.  83 ; 
"  Every  person  ia  presumed  to  know  that  a  Grellet  v.  Heilshom,  4  Nev.  526 ;  Rugglea 
deed  absolute  on  its  face  may  have  been  in-  v.  Williams,  1  Head,  141." 

tended  by  the  parties  to  it  only  as  a  mort-  *  Camall  v.  Duval,  22  Ark.  136. 

gage,  and  that  the  courts  will  so  hold  it  to  ^  Wilson  v.  Troup,  2  Cow.  195,  14  Am. 

be,  if  executed  only  for  the  purposes  of  se-  Dec.  458. 

curing  a  debt.    So  knowing,  every  person  489 


§  513.]  BE6ISTRATI0N  AS  AFFECTIK6  PBIOBITT. 

The  record  of  a  power  of  attorney,  when  the  law  does  not  reqaire 
it  to  be  recorded,  does  not  amount  to  constractive  notice.^  The 
law  does  not  intend  that  to  be  known  for  the  existence  of  which 
there  is  no  legal  necessity.^ 

613.  Record  of  separate  defeasance.  —  When  an  absolute  deed 
is  given  in  the  way  of  security,  with  a  written  defeasance  back,  the 
rights  of  the  mortgagee  are  in  general  fully  protected  without  any 
record  of  the  defeasance.  The  recorded  deed  is  sufficient  notice  of 
his  interest.^  In  fact  it  is  notice  of  a  greater  interest  than  he  act- 
ually has.  But  this  does  not  matter  except  in  those  States  in 
which  the  recording  of  the  defeasance  with  the  deed  is  expressly 
required  as  a  condition  upon  which  the  mortgagee  shall  deriye  any 
benefit  from  the  record  of  the  deed.^  When  the  defeasance  is  not* 
recorded,  the  obvious  effect  of  the  record  of  the  deed  alone  is  to 
make  the  grantee  the  apparent  absolute  owner  of  the  estate,  and 
the  person  who  holds  the  defeasance  may  be  barred  of  all  right  of  re- 
demption by  a  sale  by  the  mortgagee  to  one  who  buys  in  good  faith 
and  without  notice  of  such  defeasance. 

A  judgment  creditor  of  the  grantor  in  such  case  cannot  claim 

1  Williams  v.  Birbeck,  Hoff.  859.  Owens  v.  Miller,  29  Md.  144.    Hebnakft  : 

^  James  v.  Morejr,  2  Cow.  246,  296,  6  Comp.  Stats.  1885,  ch.  73,  §  25.    In  Hev 

Johns.  Ch.  417,  14  Am.  Dec.  475.  Hampshire :   The  defeasance  must  be  em- 

'  See  §  368  ;  Ctemeotieat :  Newberry  v,  bodied  in  the  conveyance  itself.  G.  L.  1878, 

Bulklej,  5  Day,  384;   Ives  v.  Stone,  51  ch.  136,  §  2.    Hew  JeneyzR.  S.  1877.  p. 

Conn.  446.    Georgia:  Gibson  o.  Hongh,  60  706,  §  21.    Hew  York :  4  R.  S.  8tli  ed.  p. 

Ga.  588.     nUnoii :  Christie  V.  Hale.  46  HI.  247.     Vortk  Dakota:   Comp.  Laws   1887, 

117.   Iowa :  Clemens  i;.  Elder,  9  Iowa,  272.  §  4371.    South  Dakota :  Comp.  Laws  1887, 

Kansas :  Young  v,  Thompson,  2  Kans.  83.  §  4371. 

Karyland:  Ing  v.  Brown,  3  Md.  Ch.  521.  The  same  rule  is  jodiciaUy  established  in 
Ki2mesota :  Benton  v.  Kicoll,  24  Minn.  221 ;  PennsylTania :  Calder  v.  Chapman,  52  Pa. 
Marston  v.  Williams,  45  Minn.  116,  47  N.  St.  359  ;  Edwards  r.  Trumbull,  50  Pa.  Su 
W.  Rep.  644.  Kississippi :  Bank  v.  Tisho-  509 ;  Liich's  App.  44  Pa.  St.  519 ;  Corpmau 
mingo  Sav.  Inst.  62  Miss.  250.  Verada :  v.  Baccastow,  84  Pa.  St  363 ;  Friedley  v. 
Grellet  v.  Heilshom,  4  Nev.  526.  Ohio  :  Hamilton,  17  S.  &  R.  70;  Jaques  p.  Weeks, 
Kemper  v.  Campbell,  44  Ohio  St.  210,  6  N.  7  Watts,  261,  287.  "A  mortgage,"  says 
E.  Rep.  566.  Oregon :  Hasekine  o.  Espey,  Mr.  Justice  Black,  in  Hendrickson's  Ap- 
13  Oreg.  301,  10  Pac.  Rep.  423.  Tennessee :  peal,  24  Pa.  St.  363,  "  when  in  the  shape  of 
Ruggles  V.  Williams,  1  Head,  141.  Vermont :  an  absolute  conveyance  with  a  separate  de- 
Gibson  V.  Seymour,  4  Vt.  518.  Wisconsin:  feasance,  the  former  being  recorded, the  lat- 
Knowlton  v.  Walker,  IS  Wis.  264.  ter  not,  gives  the  holder  no  rigfau  against  a 

*  There  are  such  statutes  in  the  following  subsequent  incumbrancer.     It  is  good  for 

named  States :  Karyland :  2  Pub.  Qen.  Laws  nothing  as  a  conveyance,  because  it  is  in 

1888,  art.  66,  §  I.    The  deed  is  not  made  fact  not  a  conveyance;   and  it  is  equally 

void  by  neglect  to  record  the  defeasance,  worthless  as  a  mortgage,  because  it  does 

but  the  grantee  derives  no  benefit  from  the  not  appear  by  the  record  to  be  a  mort- 

record  as  against  subsequent   purchasers,  gage." 
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that  the  conveyance  is  of  the  character  of  an  unrecorded  mortgage, 
so  as  to  render  the  property  subject  to  his  judgment.^ 

Such  absolute  deed  is  in  law  regarded  as  merely  a  deed,  and  it  is 
only  in  equity  that  effect  is  given  to  the  intention  of  the  parties 
that  it  shall  operate  as  a  security  only.  But  judgments  against 
such  grantor  or  mortgagor  are  liens  upon  his  equity  of  redemption 
in  the  premises,  and  an  equitable  action  to  have  them  so  declared 
may  be  maintained  against  a  subsequent  purchaser  having  know- 
ledge of  the  facts,  and  holding  the  land  under  a  deed  direct  from 
the  grantee  or  mortgagee.^ 

As  to  third  persons,  the  absolute  conveyance  is  not  defeated  or 
affected  unless  the  defeasance  is  also  recorded ;  and  an  express  dec- 
laration to  this  effect  has  been  made  by  statute  in  several  States.^ 
The  object  of  such  statutes  is  to  protect  innocent  purchasers  from 
the  mortgagee,  who  has  apparently  an  indefeasible  title  ;  while  the 
provision  whereby  the  record  of  the  defeasance  is  enforced,  in  the 
States  before  named,  is  made  for  the  protection  of  the  mortgagor. 

These  requirements  of  statute  have  no  application  when  the  con- 

^  Mobile  Bank  v.  Tishomingo  Sav.  Inst,  can  be  snatained  as  a  valid  mortgage  against 

62  Miss.  250.  creditors,  it  will  not  only  destroy  all  the  ben- 

In  Connaetiout,  also,  unless  the  defeas-  efits  of  the  recording  system  as  respects 
ance  is  recorded  with  the  deed,  the  in-  mortgages,  bat  wiU  enable  the  parties,  by  a 
stroments  being  intended  to  operate  as  a  change  in  the  form  of  the  mortgage,  to  con- 
mortgage,  a  creditor  of  the  grantor  may  at-  vert  the  system  itself  into  an  instrument  of 
tach  the  property  as  his,  for  the  transaction  fraud."  See,  also,  Stearns  v.  Porter,  46 
is  regmrded  as  invalid  as  against  the  grant-  Conn.  313 ;  Hart  v.  Chalker,  14  Conn.  77. 
or's  creditors.  Ives  v.  Stone,  51  Conn.  446.  The  same  rule  is  adopted  in  Vortk  Carolina : 
Carpenter,  J.,  delivering  the  opinion  of  the  Gulley  v.  Macy,  84  N.  C.  434 ;  Dukes  v. 
court,  after  reviewing  the  Connecticut  de-  Jones,  6  Jones  L.  14 ;  Gregory  v.  Perkins, 
ciaioDS  which  require  the  debt  secured  to  be  4  Dev.  50. 

fully  and  accurately  described,  said :  "  This       ^  Marston  v.  Williams,  45  Minn.  116,  47 

transaction,  the  defeasance  being  unrecord-  N.  W.  Rep.  644. 

ed,is  contrary  to  the  spirit  of  all  decisions.       *  Alabama:  Code  1886,  §  1812.    Califor- 

The  record,  so  far  from  disclosing  the  true  nia :   Civ.  Code  1885,  §  2950.     Delaware  : 

state  of  the  title,  shows  it  to  be  an  absolute  Within  sixty  days.    R.  Code  1874,  ch.  83, 

deed  instead  of  a  mortgage;  it  represents  §  18.    Dakota:  Comp.  Laws  1887,  §  4371. 

the  grantee  as  the  owner  of  the  property,  Indiana  :  Within  ninety  days  from  date  of 

whereas  the  grantor  owns  it  subject  to  the  deed.    R.  S.  1888,  §  2932.    Kansas :  G.  8. 

grantee's  debt,  and  the  equity  of  redemp-  1889,  §  3885.    Kaine :    R.  S.  1883,  ch.  73, 

tion  is  concealed  and  placed  apparently  be-  §§  8,  9.  Kassaehnsetti :  P.  S.  1882,  ch.  120, 

yond  the  reach  of  creditors,  while  a  secret  §  23.    Hiehigan :    2  Annot  Stats.   1882, 

trust  exists  in  favor  of  the  grantor.    So  far  §  5686.   Minnesota :  R.  S.  1881,  ch.  40,  §  23. 

from  describing  the  debt  with  reasonable  Oregon :  Annot.  Laws  1887,  §  3029.    Penn- 

certainty,  the  record  is  entirely  silent  on  the  sylvania:  Within  sixty  days.    Laws  1881, 

subject,  and  places  it  within  the  power  of  p.  84 ;  Sankey  v.  Hawley,  118  Pa.  St.  30, 13 

the  parties,  by  collusion,  if  they  are  so  dis-  Atl.  Rep.  208.    Bhode  Island :  P.  S.  1882, 

posed,  to  set  up  any  claim,  and  for  any  ch.  176,  §§  1,  2.    Wisoontin:   R.  S.  1878, 

amount,  as  a  substitute  for  the  one  really  §  2243.    Wyoming:  R.  S.  1887,  §§  21,  22. 
intended  to  be  secured.    If  this  transaction 

441 
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yeyance  to  which  the  defeasance  relates  does  not  purport  apon  its 
face  to  be  absolute  and  unconditional.^  While  a  purchaser  in  good 
faith,  and  without  notice  from  a  mortgagee,  by  an  absolute  convey- 
ance obtains  a  title  not  subject  to  redemption,  yet  if  the  purchaser 
has  notice  of  the  original  transaction,  he  takes  only  the  mortgagee's 
title;  and  if  there  are  successive  mutations,  but  always  coupled 
with  such  notice,  the  original  conveyance  continues  as  a  mortgage.' 
The  fact  that  the  grantor  remains  in  possession  of  the  property  has 
been  held  sufficient  to  charge  the  purchaser  with  such  notice.^  The 
instrument  of  defeasance  has  full  effect  between  the  parties  vrithoat 
being  recorded.* 

614.  A  purchaser  may  rely  upon  the  le^al  title  as  it  ap- 
pears of  reoord.  —  These  provisions  of  statute  are  only  the  enact- 
ment of  a  principle  that  is  necessarily  deduced  from  the  general 
provisions  of  the  registry  system,  and  which  had  already  been  estab- 
lished by  judicial  construction.^  ^^  It  is  regarded,"  says  Chief  Jus- 
tice Redfield,  ^^  as  more  in  conformity  to  just  principles  of  equity 
and  fair  dealing,  that  the  estate  of  the  cestui  q%te  trust  should  be 
extinguished  by  the  deed  of  the  trustee,  than  that  the  equal  equity 
of  the  purchaser  should  be  defeated,  and  thus  the  free  and  fair 
transmission  of  estates  be  embarrassed  and  placed  under  a  cloud  of 
suspicion  and  doubt.  The  equities  of  the  parties  being  equal,  the 
legal  estate  is  allowed  to  prevail,  and  a  rule  of  policy  is  at  the  same 
time  subserved  by  leaving  the  transmission  of  titles  unembarrassed 
as  far  as  practicable,  thus  inspiring  confidence,  rather  than  distrust, 
in  the  transmission  of  titles  to  real  estate."  ^ 

When  the  mortgage  is  by  a  deed  absolute  in  form,  and  the  de- 
feasance is  not  recorded,  the  grantee  can  of  course  convey  a  good 
title  to  a  bond  fide  purchaser.^  The  position  of  the  parties  is  quite 
the  same  when  the  holder  of  a  mortgage  duly  recorded  has  taken 
a  conveyance  of  the  equity  of  redemption,  and  has  then  assigned 
the  mortgage  to  one  who  does  not  record  the  assignment,  and  has 
then  conveyed  the  fee  to  another.     Apparently  the  mortgagee,  at 

^  RusseU  V.  Waite,  Walk.    (Mich.)  31 ;  v.  Comstock,  5  Johns.  Ch.  214 ;    Whittk^ 

Noyes  v.  Stardivant,  18  Me.  104.  i;.  Kane,  1  Paige,  202 ;  Stoddard  v.  llotton, 

'  Brown  v.  Gaffney,  28  HI.  149 ;  ShaTer  5  Bosw.  378 ;  Columbia  Bank  v,  Jacobs,  10 

V.  Woodward,  28  HI.  277 ;  Hall  u.  Savill,  3  Mich.  349,  81  Am.  Dec.  792. 

Greene  (Iowa),  37,  54  Am.  Dec  485 ;  WiU  ^  Hart  v.  Farmers'  &  Mechanics'  Bank, 

liams  V,  Thorn.  11  Paige,  459.  33  Vt.  252. 

»  Mann  v.  Falcon,  25  Tex.  271,  274.  "^  Bailey  v.  Myrick,  50  Me.  171 ;  Pico  r. 

*  Bayley  v.  Bailey,  5  Gray,  505,  610.  GaUardo,  52  Cal.  206 ;  Tnfts  v.  Tapley,  129 

^  See  §  839 ;  Newhall  i;.  Bnrt,  7  Pick.  157 ;  Mass.  380 ;  Turman  v.  Bell,  54  Ark.  S73, 15 

Newhall  v.  Pierce,  5  Pick.  450 ;  Harrison  S.  W.  Rep.  886. 
V.  Phillips  Academy,  12  Mass.  456;  Mills 
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the  time  of  his  conveyance  in  fee,  had  the  complete  title  by  merger 
of  the  mortgage  in  the  fee,  just  as  the  mortgagee  by  an  absolute 
deed  has  it ;  and  the  prior  assignment  of  the  mortgage  by  an  assign- 
ment not  recorded  amounts  to  the  defeasance  not  being  recorded.^ 

As  elsewhere  noticed,  in  some  States  neither  an  attaching  cred- 
itor nor  a  jndgment  creditor  is  regarded  as  a  purchaser,  and  there- 
fore he  acquires  by  his  attachment  or  judgment  no  lien  upon  the 
land  in  the  hands  of  the  mortgagee  holding  the  title  absolutely,  as 
against  the  equitable  cestui  que  trusty  or  grantor  equitably  entitled 
to  the  equity  of  redemption.^ 

IV.  Errors  in  the  Record. 

616.  If  the  record  of  a  deed  be  defeotive  for  any  cause,  it  is 
constructive  notice  of  only  what  the  record  contains,  in  case  the 
record  is  not  an  accurate  transcript  of  the  instrument.^  This  is 
the  view  sustained  by  the  greater  number  of  decisions  and  by  the 
greater  weight  of  reason,  as  distinguished  from  the  view  that  the 
filing  of  the  deed  operates  as  a  record  of  it,  and  that  it  is  construc- 
tive notice  from  such  time  of  the  actual  contents  of  the  deed.^ 
These  different  views  depend  somewhat  upon  the  different  terms 
used  by  the  statutes  in  regard  to  the  effect  of  filing  or  recording 
of  deeds  as  constructive  notice ;  though  it  is  true  that  there  is  a  con- 
flict of  decisions  under  statutes  substantially  the  same. 

Of  course,  a  record  is  not  invalidated  by  a  mere  clerical  error  in 
transcribing  the  instrument  not  affecting  thcf  sense  or  obscuring  its 
meaning.^ 

Every  requirement  of  statute  in  relation  to  the  execution  and 
acknowledgment  or  proof  of  a  deed  or  mortgage  must  be  complied 
with  in  order  to  gain  priority  by  the  record  of  it.*  Moreover,  the 
deed  as  it  stands  must  be  spread  upon  the  record  correctly.  Per- 
sons interested  in  a  title  have  a  right  to  resort  to  the  records  to  find 
out  the  contents  of  a  deed,  and  can  be  considered  as  having  notice 

^  Mills  V.  Comfltock,  5  Johns.  Ch.  214.  Simonson  v.  Falifaee,  25  Han,  570;  Brad- 
See  Pnrdj  V,  Huntington,  42  N.  Y.  334,  ford  v.  Tapper,  30  Han,  174.  Karylaad : 
46  Barb.  389,  rerersed,  1  Am.  Rep.  532.  Brydon  o.  Campbell,  40  Md.  331 ;  Johns  v, 

>  Hart  V,  Farmers'  &  Mechanics*  Bank,  Scott,  5  Md.  81.    Pezmsylvania :  Schell  v. 

33  Yt.  252.  Stein,  76  Pa.  St.  398,  18  Am.  Rep.  416; 

*  Hew   York :   2  Pomerojr's    Eq.   Jar.  Heister  v.  Fortner,  2  Binn.  40,  4  Am.  Dec. 

§§  653, 654 ;  White  o.  McGarrj,  2  Flipp.  572 ;  41 7. 

N.  Y.  life  Ins.  Co.  v.  White,  17  N.  Y.  469 ;  «  See  §  517. 

Frost  0.  Beekman,  1  Johns.  Ch.  288,  18  ^  St.  Croix  Land  &  La mber  Co.  v.  Ritchie, 

Johns.  544 ;  Ford  v.  James,  4  Eejes,  300 ;  73  Wis.  409,  41  N.  W.  Rep.  409. 

Peek  p.  MaUams,  10  N.  Y.  509.    See,  how-  ^  Thompson  v.  Mack,  Harr.  (Mich.)  150; 

erer,  not  in  accord  with   these  decisions,  Weed  v,  Ljon,  Harr.  (Mich.)  863. 
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of  it  only  as  it  appears  of  record.  The  rule  that  the  deed  is  notice 
from  the  time  it  is  left  for  record  is  subject  to  the  qnalification 
that  it  is  correctly  transcribed.  When  the  record  itself  is  defective, 
it  is  notice  of  only  what  appears  upon  it.^  If,  for  instance,  a  mort- 
gage for  three  thousand  dollars  be,  by  mistake  of  the  recorder,  regis- 
tered as  for  three  hundred  dollars,  or  a  mortgage  for  four  hundred 
dollars  be  registered  as  two  hundred  dollars,  it  is  notice  to  subse- 
quent bond  fide  purchasers  of  a  lien  of  only  that  amount.^  And  so 
if  a  mortgage  for  five  thousand  dollars  be  recorded  as  for  five  hun- 
dred dollars,  although  indexed  as  a  mortgage  for  five  thousand  dol- 
lars, it  is  a  lien  as  against  a  bond  fide  subsequent  mortgagee  only  for 
the  smaller  amount ;  and  the  knowledge  of  such  subsequent  mort- 
gagee that  the  mortgage  was  indexed  as  a  mortgage  for  the  lai^r 
amount  is  not  sufficient  to  charge  him  with  knowledge  of  the  true 
amount.^  And  if  a  material  part  of  the  description  be  omitted 
from  the  record,  the  record  is  constructive  notice  of  only  what  ap- 
pears upon  it.^  It  is  no  part  of  the  purchaser's  duty  to  search  the 
original  papers  to  find  out  whether  the  recorder  has  correctly  spread 
their  contents  upon  the  record.  The  obligation  of  giving  notice 
rests  upon  the  party  holding  the  title.  If  the  recorder  occasions  a 
loss  to  the  owner  by  incorrectly  transcribing  the  deed,  he  may  re- 
cover damages  of  the  recorder  for  such  loss.^ 

616.  Third  persons  are  not  required  to  go  beyond  the  regis- 
try to  ascertain  whether  the  title  is  good.  If  there  is  any  error  or 
omission  in  the  registry  of  a  deed  or  mortgage,  the  grantee  must 
suffer  for  it  rather  than  others  who  afterwards  consult  the  records. 

^  California :  Chamberlain  v.  Bell,  7  CaL  86.    Vermont :  Potter  v.  Dooley,  55  Vk. 

292,  68  Am.  Dec.  260;  Page  v.  Rogers,  SI  512;  Sanger  i;  Craigne,  10  Vt.  555;  Saw- 

Cal.  29S.    Indiana :  Gilchrist  v.  Gough,  68  yer  v,  Adams,  8  Vt.  172,  30  Am.  Bee.  459. 

Ind.  576, 30  Am.  Rep.  250 ;  Smith  v,  Lowry,  Bat  see,  contra,  Ferris  v.  Smith,  24  Vl  27 ; 

113  Ind.  37,  15  N.  £.  Rep.  17 ;  State  v.  Da-  Bigelow  o.  Topliff,  25  Vt.  273, 60  Am.  Dec 

Tis,  96  Ind.  539.    Iowa :  Disque  v,  Wright,  264 ;  Curtis  t;.  Lyman,  24  Vt.  338,  58  Am. 

49  Iowa,  538 ;  Miller  v.  Ware,  31  Iowa,  524 ;  Dec.  174.    Wisoonsin :  Pringle  v,  Dnnn,  37 

Miller  o.  Bradford,  12  Iowa,  14 ;  Howe  v.  Wis.  449, 19  Am.  Rep.  772. 

Thayer,  49  Iowa,  154.    Kaina :  Stedman  v.  ^  Frost  v.  Beekman,  1  Johns.  Ch.  288 ; 

Perkins,  42  Me.  130;  McLarren  v.  Thomp-  Peck  v.  Mallams,  10  N.  Y.  509;  Terxell  v. 

son,  40  Me.  284 ;  Hill  v.  McNicho),  76  Me.  Andrew  Co.  44  Mo.  309 ;  Jennings  v.  Wood, 

314.    Xarylaiid :  Brydon  v.  Campbell,  40  20  Ohio,  261,  where  a  mistake  was  made  in 

Md.  331.    Mitfiigaji:  Barnard  v.  Campau,  the  grantor's  name;  Stevens  v.  Baeheider, 

29  Mich.  162.    See  People  v.  Bristol,  35  28  Me.  218;  Hill  v.  McNichol,  76  Me.  314. 

Mich.  28.   Minnesota :  Parrot  t>.  Shaabhnt,  >  Gilchrist  v.  Gongh,  63  Ind.  576. 19  Alb. 

5  Minn.  323.     See,  however,  Gorham  v,  L.  J.  276,  30  Am.  Rep.  250. 

Summers,  25  Minn.  81.    Mistonxi:  Terrell  •  Disque  v.  Wright,  49  Iowa,  588»  13 

V,  Andrew  Co.  44   Mo.  309;    Bishop   v.  West  Jnr.  34, 158. 

Schneider,  46  Mo.  472,  2  Am.  Rep.  583.  »  Terrell  v,  Andrew  Co.  44  Mo.  809. 
Hew  Jersey :  Crosby  v.  Vleet,  3  N.  J.  L.  J. 
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ERRORS  IN  THE  RECORD.  [§  517, 

He  may  in  some  cases  have  recoarse  against  the  recorder  for  dam- 
ages occasioned  by  bis  errors  or  omissions  in  recording ;  but  other- 
wise the  loss  so  occasioned  must  fall  upon  him.^ 

517.  The  other  view  prevails  under  statutes  and  oonstruc- 
tions  of  statutes  which  make  the  deed  operative  as  a  record 
from  the  time  it  is  filed  for  record,  and  holds  that  any  error  in 
transcribing  the  deed,  as,  for  instance,  in  the  date  of  the  deed  or  of 
the  acknowledgment,^  or  in  the  sum  secured  by  a  mortgage,  does 
not  prejudice  the  grantee  or  mortgagee.^  The  mortgagee  is  then 
regarded  as  having  discharged  his  entire  duty  when  be  has  deliv- 
ered his  mortgage,  properly  executed  and  acknowledged,  to  the  re- 
cording officer,  and  as  being  in  the  same  attitude  as  if  the  deed 
were  at  that  moment  correctly  spread  upon  the  record  book.  No 
subsequent  mistake  can  deprive  the  deed  of  its  operation  as  a  re- 
corded instrument.^     The  omission  of  the   name  of  the  mortgagee 

1  Taylor  v.  Hotchkiss,  2  La.  Ann.  917.  Ian,  4  Bias.  445.    Xaniaa :  Lee  v,  Berroing^ 

*  Wood's  Appeal,  82  Pa.  St.  116, 16  Am.  ham,  30  Kans.  312, 1  Pac.  Rep.  73 ;  Poplin 
Law  Reg.  255 ;  Brooke's  Appeal,  64  Pa.  St.  v.  Mnndell,  27  Kans.  138.  Kentaeky :  Bank 
127 ;  Masaer  v.  Hyde,  2  W.  &  S.  814.  v,  Haggin,  1  A.  K.  Marsh.  306.  Louidaiui : 

*  Mima  v.  Mims,  35  Ala.  23;  Dabose  v,  Payne  v.  Pavey,  29  La.  Ann.  116;  Swan  v. 
ToQDg,  10  Ala.  365;  Simonson  v,  Falihee,  VogIe,31  La.  Ann.  38;  Taylor  i;.  Hotchkiss, 
25  Han,  570;  Bedford  v.  Tupper,  30  Han,  2  La.  Ann.  917;  Falconer's  Succession,  4 
174.  Rob.  5.  MaitaolLQietto :  Gillespie  v.  Rogers, 

A  similar  view  was  taken  under  a  stat-  146  Mass.  610;   Ames  v.  Phelps,  18  Pick, 

nte  of  minois,  providing  that  deeds  ''shall  314;  Tracy  v.  Jenks,  15  Pick.  465;  Wood 

take  effect  and  be  in  force  from  and  after  v.  Simons,  110  Mass.  116;  Fuller  v.  Cnn- 

the  time  of  filing  the  same  for  record."  ningham,  105  Mass.  442 ;  Jordan  v,  Farns- 

Merrick  v.  Wallace,  19  III.  486,497;  Polk  worth,  15  Gray,  517.    Xiiiissippi :   Man. 

r.  CoBgroTe,  4  Biss.  487;  Riggs  v.  Boylan,  gold  v.  Barlow,  61  Miss.  593,  48  Am.  Rep. 

4  Bise.  445.  84.    Hebraska :  Perkins  v.  Strong,  22  Neb. 

8o,  also,  in  Ohio,  where  the  statute  pro*  725, 36  N.  W.  Rep.  292.    Hew  Hampthire : 

rides  that  a  deed  *'  shall  take  effect  and  Converse  v.  Porter,  45  N.  H.  885,  399,  per 

have  preference  from  the  time  the  same  is  Bellows,  J.    Hew  York :  Mutual  Ins.  Co.  v. 

deliTcred  to  the  recorder."  Toubley  v.  Tous-  Dake,  87  N.  T.  257,  per  Earl,  J. ;  Bedford 

ley,  5  Ohio  St.  78.  v.  Tupper,  80  Hun,  174 ;  Simonson  r.  Fali* 

So  in  Xishigan :  Sinclair  r.  Slawson,  44  hee,  25  Hun,  570.    Otherwise,  it  seems,  in 

Mich.  123,  38  Am.  Rep.  235.  the  earlier  cases  in  this  State.    Frost  t;. 

*  Alabama:  Foache  v.  Swan,  80  Ala.  151,  Beekman,  I  Johns.  Ch.  288, 18  Johns.  544 ; 
153 ;  Mims  o.  Mims,  35  Ala.  23.  Arkansas :  Peck  u.  Mallams^  10  N.  T.  509,  519.  Ohio  : 
Case  V.  Hargadine,  43  Ark.  144;  Oats  v.  Brown  v.  Eirkman,  1  Ohio  St.  116;  Tous- 
Walls,  28  Ark.  244.  Conneetieat :  Hine  v.  ley  o.  Tonsley,  5  Ohio  St.  78;  Green  u. 
Bobbins,  8  Conn.  342, 847 ;  Lewis  v.  Hinman,  Garrington,  1 6  Ohio  St.  548.  See  Jennings 
56  Conn.  55,  13  Atl.  Rep.  143 ;  Franklin  v.  v.  Wood,  20  Ohio,  261.  Oregon:  Board  of 
Cannon,  1  Root,  500 ;  Judd  v.  Woodruff,  2  Commrs.  r.  Babcock,  5  Oreg.  472.  PsnnsyL 
Root,  298.  Georgia:  Chatham  9.  Bradford,  vaaia:  Wood's  Appeal,  82  Pa.  St.  116; 
SO  Ga.  327, 15  Am.  Rep.  692.  See,  howeyer,  Glading  v.  Frick,  88  Pa.  St.  460;  Brooke's 
Shepard  v.  Burkhalter,  18  Ga.  448,  58  Am.  Appeal,  64  Pa.  St.  127 ;  Musser  v.  Hyde,  2 
Dec.  528.  lUiBols:  Polk  v,  Cosgrove,  4  W.  &  S.  314;  Schell  v.  Stein,  76  Pa.  St. 
Biss.  437 ;  Merrick  v,  Wallace,  19  111.  486 ;  398,  8  Am.  Rep.  416 ;  Clader  v.  Thomas, 

V.  Heaston,  38  111.  252 ;  Riggs  v.  Boy-    89  Pa  St.  343.    BlLode  Island :  Nichols  v. 
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§  517.]  REGISTRATION  AS  AFFECTING  PRIOBITT. 

from  the  record,  after  it  had  been  properly  entered  in  the  entry 
book,  does  not  defeat  the  mortgage  as  to  subsequent  parchasers.^ 
A  mistake  of  the  officer  in  transcribing  a  mortgage,  by  which  it 
is  made  to  appear  to  be  a  security  for  a  smaller  amount  than  is 
actually  provided  for  by  it,  does  not  impair  the  mortgage  as  a  se- 
curity for  the  amount  for  which  it  was  actually  given,  although 
subsequent  purchasers  and  creditors  relying  upon  the  record  have 
taken  the  incumbrance  to  be  only  the  amount  there  disclosed.  The 
lien  of  a  deed  or  mortgage  begins  when  it  is  left  for  record  and 
entered  in  a  proper  entry  book,  required  to  be  kept  for  the  pur- 
pose of  showing  what  deeds  or  mortgages  are  left  for  record.  The 
grantee  is  under  no  obligation  to  supervise  the  work  of  the  recorder, 
and  see  that  he  spreads  the  deed  upon  record,  or  that  he  puts  it 
upon  the  index.^ 

If,  however,  the  record  is  such  that  it  suggests  a  probable  mis- 
take in  recording,  it  puts  purchasers  upon  inquiry  and  charges  them 
with  notice  of  what  the  deed  contains.^ 

Moreover,  if  the  grantee  is  himself  guilty  of  any  negligence  or 
irregularity  with  reference  to  the  recording  of  his  deed,  whereby 
his  deed  does  not  appear  of  record,  he  cannot  claim  priority  as 
against  a  subsequent  bond  fide  purchaser.  Thus,  where  a  grantee 
took  his  deed  out  of  the  recorder's  office  before  it  was  recorded, 
without  noticing  that  it  did  not  contain  the  recorder's  certificate  of 
recording  required  by  law,  the  loss  was  held  to  fall  on  him  whose 
want  of  care  and  caution  made  it  possible.^ 

McReynolds,  1  R.  L  30,  36  Am.  Dec  238.  mislead  and  deceive  sabfleqaent  parchaflert. 

Teonetaee :  Woodward  v.  Boro,  16  Lea,  678 ;  By  the  exercise  of  slight  care  and  caodon 

Swepson  v.  Bank,  9  Lea,  718,  723 ;  Flowers  he  could  have  ayerted  sach  a  pooaihilitj, 

V,  Wilkes,   1   Swan,  408.      See,  however,  but,  if  he  fails  to  do  it,  persona  ignoiant  of 

Lallj  v.  Holland,   1   Swan,  396.    Texas :  the  deed,  who  have  examined  the  records, 

Freiberg  v.  Magale,  70  Tex.  116,7  S.  W.  may  be  induced  to  purchase,  when  they  hare 

Bep.  684 ;  Throckmorton  i;.  Price,  28  Tex.  exhausted  all  usual  means  of  inquiry  and 

606,  91  Am.  Dec  334 ;  Woodson  v,  Allen,  information.    If  they  do  thus  poxchase,  a 

54  Tex.  551.     See,  however,  McLonth  v,  loss  must  be  borne.    Where  should  it  £iilt 

Hurt,  51  Tex.  115.    Virginia:  Beverley  v.  Upon  him  whose  care  and  caution  did  not 

Ellis,  1  Rand.  102.  prevent  it,  or  upon  him  whose  slight  care 

1  Sinclair  v.  Slawson,  44  Mich.  123,  38  and  caution  would  have  prevented  it  ?    The 

Am.  Rep.  235.  question  implies  its  own  answer."    Oats  9. 

s  Wood's  Appeal,  82  Pa.  St.  1 16 ;  Payne  Walla,  28  Ark.  244,  holding  that,  when  the 

V.  Pavey,  29  la.  Ann.  116.  deed  is  once  placed  in  the  hands  of  the  re- 

*  Lewis  V.  Hinman,  56  Conn.  55,  13  Atl.  corder,  the  grantee  has  no  fbrtber  respon- 
Rep.  143.  sibility,  is  referred  to  at  length  and  dis- 

*  Turman  v.  Bell,  54  Ark.  273,  15  S.  W.  poeed  of  as  follows :  "  In  so  far  aa  that  cass 
Rep.  886.  Hemmingwsy,  J.,  said  :  "  If  holds  that  a  deed  is  notice  of  its  provisions 
the  grantee  remove  his  deed  before  it  is  re-  from  the  time  it  is  filed  for  record,  and  that 
corded,  he  places  it  in  the  power  of  the  the  effect  of  such  notice  cannot  be  impaired 
grantor  to  exhibit  a  clear  title,  and  thus  to  by  the  misconduct  of  the  officer,  it  ia  ap- 
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EBBOBS  IK  THE  BEGOBD.  [§  518. 

518.  The  index  is  no  part  of  the  reoord,  and  a  mistake  in  it 
does  not  invalidate  the  notice  afforded  by  a  record  otherwise  prop- 
erly made.^  Although  a  deed  be  omitted  from  the  index,  there  is 
constructive  notice  of  it  which  affects  all  subsequent  purchasers  from 
the  time  it  was  left  for  record.^  The  general  policy  of  the  record- 
ing acts  is  to  make  the  filing  of  a  deed,  duly  executed  and  acknow- 
ledged, with  the  proper  recording  officer,  constructive  notice  from 
that  time  ;  and  although  it  be  provided  that  the  register  shall  make 
an  index  for  the  purpose  of  affording  a  correct  and  easy  reference  to 
the  books  of  record  in  his  office,  the  index  is  designed,  not  for  the 
protection  of  the  party  recording  his  conveyance,  but  for  the  con- 
venience of  those  searching  the  records ;  and  instead  of  being  a  part 
of  the  record,  it  only  shows  the  way  to  the  record.  It  is  in  no  way 
necessary  that  a  conveyance  shall  be  indexed,  as  well  as  recorded, 
in  order  to  make  it  a  valid  notice.^ 

proved  ;  but  in  so  far  as  it  holds  that  the  >  Mutual  Life  Ins.  Co.  v.  Dake,  87  N.  Y. 

notice  continues  as  against  those  who  in  257,  I  Abb.  N.  C.  381.    Mr.  Jastice  Smith, 

good  faith  and  for  value  acquire  adverse  in-  delivering  the  opinion  of  the  Supreme  Court, 

terests  alter  the  deed,  unrecorded  and  with-  said :  "  It  is  not  a  little  surprising  to  find 

oat  a  certificate  of  record,  is  withdrawn  that  a  question  so  likely  to  come  up  fre- 

from  the  files,  it  is  overruled."  qnently  has  not  arisen  in  any  reported  case 

^  Green  v.  Garrington,  16  Ohio  St.  548,  in  this  State.    I  suppose  the  usual  practice 

91  Am.  Dec  103 ;  Chatham  v,  Bradford,  50  in  searching  the  records  in  the  clerk*s  office 

Ga.  327,  15  Am.  Rep.  692;  Lincoln  Build-  is  to  consult  the  index,  and  to  rely  upon  it. 

ing  &  Saving  Asso.  v,  Hass,  10  Neb.  581 ;  That  is  obviously  the  most  convenient  way ; 

Gilchrist  v.  Gongh,  63  Ind.  576,  30  Am.  and  if  the  index  is  full  and  accurate,  it  saves 

Rep.  250 ;  Barrett  v.  Prentiss,  57  Vt.  297 ;  the  necessity  of  going  through  the  records 

Cnrtis  v.  Lyman,  24  Vt.  338 ;  Nichol  v.  themselves.    But  if  the  index  is  imperfect 

Henry,  89  Ind.  54 ;  Mutual  L.  Ins.  Co.  v.  and  misleads  the  searcher,  as  appears  to 

Dake,  87  N.  Y.  257;  Bedford  r.  Tupper,  have  been  the  case  here,  who  is  to  suffer,— 

30  Hun,  174;  Mnsgrove  v,  Bonser,  5  Oreg.  the  party  who  duly  transcribed  his  mort- 

313 ;  Board  of  Commrs.  v.  Babcock,  5  Oreg.  gage  in  the  record  book,  or  the  party  who, 

472 ;  Bishop  v.  Schneider,  46  Mo.  472,  2  relying  on  the  index,  omitted  to  look  at  the 

Am.  Hep.  533 ;  Stockwell  v,  McHenry,  107  record  ?    The  question  is  to  be  answered  by 

Pa.  Sc  237,  52  Am.  Rep.  475 ;  Semon  v.  determining  whether  the  index  is  an  essen- 

Terhune,  40  N.  J.  £q.  364,  2  Atl.  Rep.  18;  tial  part  of  (he  record,  —  that  is  to  say, 

Ely  V.  Wilcox,  20  Wis.  523,  91  Am.  Dec  whether  it  is  necessary  to  the  completeness 

436;  Fallass  r.  Fierce,  80  Wis.  443 ;  Oconto  and  efficiency  of  the  record  as  a  notice  to 

Co.  V.  Jerrard,  46  Wis.  31 7 ;  Swan  v.  Vogel,  after  purchasers."  After  examining  the  stat- 

81  La.  Ann.  38.  utes,  and  reaching  the  conclusion  that  the 

*  Cnrtis  V.  Lyman,  24  Vt.  338,  58  Am.  index  is  no  part  of  the  record,  he  bon tin ues: 
I>ec.  174;  Sawyer  u,  Adams,  8  Vt.  172,  30  "In  reaching  this  conclusion,  I  have  not  over- 
Am.  Dec.  459;  Schell  v.  Stein,  76  Pa.  St.  looked  the  practical  inconveniences  that  may 
398,  18  Am.  Rep.  416;  Stockwill  v.  Mo-  result  from  it  in  searching  records.  But  the 
Henry,  107  F^  St.  237,  52  Am.  Rep.  475 ;  duty  of  the  court  is  only  to  declare  the  law 
Board  of  Commrs.  v.  Babcock,  5  Oreg.  472 ;  as  the  legislature  has  laid  it  down.  Argn- 
Throckmorton  v.  Price,  28  Tex.  605, 91  Am.  ments  ab  inconvenienti  may  sometimes  throw 
Dec.  334 ;  Bishop  v,  Schneider,  46  Mo.  472,  light  upon  the  construction  of  ambiguous  or 
2  Am.  Rep.  533 ;  Chatham  v,  Bradford,  50  donbtf ul  words ;  bat  where,  as  here,  the  Ian- 
Ga.  327,  15  Am.  Rep.  692 ;  Perkins  v,  gnage  of  the  law  makes  it  plain,  they  are 
Strong,  22  Neb.  725,  36  N.  W.  Rep.  292.  447 
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When  a  grantee  has  delivered  his  deed  to  the  recorder,  notice  of 
its  contents  is  imparted  from  that  time,  if  it  is  correctly  spread 
upon  the  record.  He  has  done  all  the  law  requires  of  him  for  his 
protection.  The  purpose  of  the  index  is  only  to  point  to  the  record, 
but  constitutes  no  part  of  it.^ 

In  Pennsylvania,  however,  under  statutes  not  materially  differ* 
ent  from  those  in  New  York,  the  reasoning  of  Mr.  Chief  Justice 
Woodward  in  a  late  case  was,  that  the  mortgage  not  duly  indexed 
was  not  constructive  notice  to  third  persons ;  that,  as  a  guide  to  in- 
quirers, the  index  is  an  indispensable  part  of  the  recording  ;  and  that 
without  it  the  record  affects  no  party  with  notice.^  In  this  case 
the  purchaser  had  actual  notice  of  the  existence  of  the  mortgage, 
and  therefore  could  not  complain  of  the  want  of  record ;  and  in 
that  view  what  was  said  by  the  court  as  to  the  sufficiency  of  the 
record  was  not  material  to  the  result. 

619.  'The  recording  officer  is  liable  in  dainafires  for  errors  and 
omissions  made  in  recording  or  indexing  a  deed ;  but  whether  his 
liability  is  to  the  grantee  in  the  deed,  or  to  any  third  person  who  is 
injured  by  the  error  or  omission,  is  a  question  that  has  given  rise  to 
some  discussion.  In  those  States  in  which  the  rule  is  adopted  that 
a  deed  is  constructive  notice  from  the  time  it  is  left  for  record, 
whether  it  is  in  fact  recorded  or  not,  and  is  notice  of  the  contents 
of  the  deed  itself,  the  grantee  could  not  ordinarily  be  injured  by 
the  omission  or  error,  and  consequently  the  liability  of  the  recorder 
would  be  to  the  subsequent  purchaser,  who  has  purchased  relying 
upon  the  correctness  of  the  record.  But  without  reference  to  this 
rule,  the  recorder  should  be  liable  to  any  third  person  injured  by 
his  negligence.^ 

out  of  place.  Inconveniences  in  practice  the  mortgagee,  bj  filing  and  depositing  his 
will  resalt  whichever  waj  the  question  shall  mortgage  with  the  derk,  did  all  that  he 
be  decided.  The  power  to  remedy  them  is  could  do,  and  all  that  he  was  required  to 
in  the  legislature,  and  not  in  the  courts,  do,  in  order  to  perfect  his  claim,  and  that 
Even  as  the  law  now  stands,  the  party  in-  the  omission  of  the  mortgage  from  the  in- 
jured by  the  omission  of  the  clerk  is  not  dex,  being  without  his  fault  or  knowledge, 
without  remedy,  for  he  has  his  action  did  not  prejudice  him. 
against  the  clerk."  Affirmed  by  the  Court  ^  Bishop  v.  Schneider,  46  Mo.  472, 2  Am. 
of  Appeals,  87  N.  Y.  257,  and  the  first  part  Rep.  533. 

of  this  section  quoted  with  approval.     See  ^  Speer  v,  Evans,  47  Pa.  St.  141.     See 

this  case  commented  upon  and  approved,  4  Scliell  v.  Stein,  76  Pa.  St.  898, 18  Am.  RefK 

Cent.  L.  J.  340.    And  see  Bishop  v.  Schnei-  416. 

der,  46  Mo.  472,  2  Am.  Rep.  533.  >  Hunter  v.  Windsor,  24  Vt  327;  Man- 

The  same  rule  was  applied  under  anal-  gold  v.  Barlow,  61  Miss.  593, 48  Am.  Bep. 

ogous  statutes  in  New  York  relating  to  the  84 ;  Bishop  v.  Schneider,  46  Mo.  472, 2  Am. 

filing  of  chattel  mortgages.    Dodge  o.  Pot-  Rep.  533;  Crews  v,  Taylor,  56  Tex.  461, 

ter,  18  Barb.  193;  Dikeman  v.  Puckhafer,  465;  Gilchrist  r.  Gough,  63  Ihd.  576 ;  Staie 

1  Abb.  Pr.  N.  S.  32.    These  cases  hold  that  v,  Davis,  96  Ind.  539 ;  Fox  9.  Thibanlt,  33 
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The  recorder  is  not  liable  for  recording  a  forged  deed  anless  he 
knew  it  was  forged.^  It  is  not  reqaired  of  the  recorder  that  he 
shall  determine  the  genuineness  or  validity  of  an  instrument  be- 
fore recording  it.^ 

One  who  in  good  faith  has  taken  a  subsequent  deed  or  mortgage 
of  the  property,  on  the  faith  of  finding  no  incumbrance  upon  the 
index,  ha&  a  remedy  for  damages  against  the  register,  whose  duty 
it  was  under  the  law  to  make  the  index.'  In  Missouri  a  statute 
provides  that  a  recorder  who  neglects  or  refuses  to  keep  an  index 
to  the  books  of  record  shall  pay  to  the  party  aggrieved  double  the 
damages  which  may  be  occasioned  thereby ;  but  the  court  has  sug- 
gested that  before  a  purchaser  can  recover  for  the  failure  of  the 
recorder  to  index  a  prior  mortgage  upon  the  property,  he  must  show 
that  the  damage  arose  from  the  recorder's  neglect,  and  not  from 
other  causes ;  as,  for  instance,  his  own  reliance  upon  false  outside 
representations  as  to  the  title  without  an  examination  of  the  index, 
or  from  his  mistaken  reliance  upon  the  covenants  of  the  grantor.^ 

620.  In  Iowa  the  index  is  an  essential  part  of  the  reoord, 
and  a  deed  filed  but  not  indexed,^  or  even  copied  into  the  repord 
bat  not  indexed,®  does  not  impart  constructive  notice. 

The  laws  require  a  descriptive  index  to  be  kept,  and  prescribe 
the  requisites  of  the  index,  and  the  index  is  regarded  as  an  inte- 
gral part  of  a  complete  and  valid  registration.^ 

But  the  omission  of  the  description  in  such  index  is  cured  by  the 
recording  of  the  deed  at  length  in  the  proper  record.^ 

A  recital  in  a  mortgage  for  purchase-money,  that  the  premises 
are  the  same  conveyed  to  the  mortgagor  by  the  mortgagee  by  deed 
of  even  date,  is  generally  sufficient  notice  of  the  mortgage  when 
recorded,  although  by  mistake  the  lot  described  is  an  entirely  dif- 
ferent lot.  Yet  in  Iowa  this  recital  is  held  to  be  an  insufficient  no- 
tice of  the  conveyance  of  the  lot  referred  to  in  the  recital,  inas- 
much as  the  lot  described  would  appear  in  the  index,  and  not  the  lot 
referred  to  in  the  recital.^    If,  however,  a  deed  recites  the  existence 

La.  Ann.  32;  Board  of  Commn.  v.  Bab-  ^  Whallej  v.  Small,  25  Iowa,  184. 

cock,  5  Greg.  472 ;  Mutual  Life  Ins.  Co.  v.  *  Barney  v.  McCarty,  15  Iowa,  510,  88 

Dake,  87  N.  Y.  257,  264,  1  Abb.  N.  C.  381,  Am.  Dec.  427. 

perEari,  J.;  Lee  r.  Bermingbam,  30  Kaos.  ^Barney  v.   McCarty,  15    Iowa,   510; 

312;  Poplin  r.  Mundell,  27  Kans.  138,  Greenwood  o.  Jenswold,  69  Iowa,  53,  28  N. 

1  Ramsey  v,  Riley,  13  Ohio  St.  157.  W.  Rep.  433. 

s  Sacerdotte  v.  Dnralde,  1  La.  482.  b  gt.  Croix  Land  &  L.  Co.  v.  Ritchie,  73 

s  Mutual  Life  Ins.  Co.  v.  Dake,  87  N.  T.  Wia.  409, 41  N.  W.  Rep.  345 ;  Oconto  Co.  v. 

257,  1  Abb.  N.  C.  381,  per  Smith,  J.  Jerrard,  46  Wis.  317 ;  Pringle  v,  Donn,  37 

«  Bishop  V.  Schneider,  46  Mo.  472, 2  Am.  Wis.  449, 19  Am.  Rep.  772. 

Rep.  533.  •  Scolet  v.  Wilsey,  11  Iowa,  261 ;  Breed 
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of  a  prior  mortgage  of  the  same  land,  the  grantee  is  charged  with 
constructive  notice  of  such  prior  mortgage,  though  it  is  not  indexed 
on  the  records.^  It  is  not  necessary,  however,  that  the  descriptive 
part  of  the  index  should  contain  more  than  a  reference  to  the  rec- 
ord ;  and  where  a  description  by  plan  or  survey  is  impracticable,  a 
reference  to  "certain  lots  of  land,"^  or  "see  record,*'^  has  been 
held  sufficient ;  but  where  the  mortgage  covered  two  lots  of  land, 
but  the  description  of  one  of  them  only  was  entered  in  the  de- 
scriptive column  of  the  index,  it  was  held  that  the  record  did  not 
impart  constructive  notice  of  the  lot  not  described,  and  that  the  con- 
sequences of  the  recorder's  error  should  fall  upon  the  mortgagee, 
rather  than  upon  subsequent  purchasers.^  The  record,  though  com- 
plete in  every  other  respect  except  that  it  is  not  properly  indexed, 
does  not  operate  as  constructive  notice.^ 

Yet,  while  an  index  is  insufficient  if  it  would  mislead  an  inquirer 
by  giving  a  totally  wrong  description,  a  mistake  in  the  index  ref- 
erence to  the  page  of  the  book  where  the  instrument  is  recorded, 
the  names  of  the  grantor  and  the  grantee  being  correctly  given,  does 
not  prevent  its  operating  as  constructive  notice  of  the  acts  which 
would  be  disclosed  by  an  examination  of  the  record.  The  record 
book  and  the  index  book  are  not  considered  detached  and  indepen- 
dent books,  but  are  related  and  connected,  and  a  party  is  affected 
with  notice  of  the  contents  of  the  record  when  an  ordinarily  dili- 
gent search  will  bring  him  to  a  knowledge  of  such  contents.  To  a 
competent  examiner  of  the  records,  finding  the  name  of  one  en- 
tered upon  the  index  as  having  made  a  mortgage,  it  would  occur 
that  it  was  much  more  likely  that  the  recorder  should  make  an 
error  in  entering  the  page  of  the  record  than  that  he  should  mis- 
take the  name  of  the  mortgagor,  or  should  enter  his  name  at  all  if 
he  had  not  recorded  the  deed.^ 

621.  A  register  may  correct  an  error  in  the  record  at  any  time^ 
subsequent  to  the  registration.  If  he  has  omitted  to  indicate  the 
seal  or  scroll  opposite  the  grantor's  signature,  he  may  afterwards 
supply  the  omission,  or  may  record  the  deed  anew.^  Where  the 
doctrine  prevails  that  the  record  is  notice  of  only  what  appears  of 

V.  Conley,  14  Iowa,  269,  81  Am.  Dec.  485 ;  *  Noyes  v,  Horr,  13  Iowa,  570. 

Whalley  v.  Small,  25  Iowa,  184;  Calvin  p.  *  Gwynn  v.  Turner,  18  Iowa,  1 ;  Howe  v. 

Bowman,  10  Iowa,  529.  Thayer,  49  Iowa,  154. 

1  ^tna  L.  Ins.  Co.  v.  Bishop,  69  Iowa,  ^  Barney  v.  Little,  15  Iowa,  527.     See 

645,  29  N.  W.  Rep.  761.  comments  npon  this  and  other  Iowa  cases, 

3  Bostwick  V.   Powers,  12    Iowa,  456 ;  4  Cent.  L.  J.  S87. 

American  Emigrant  Co.  v.  Call,  22  Fed.  ?  Sellers  v.  Sellers,  98  N.  C.  IS,  3  S.  E. 

Rep.  765.  Rep.  917. 

*  White  V.  Hampton,  13  Iowa,  259. 
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record,  thoagh  this  be  defective,  a  correction  of  a  mistake  in  the 
record  made  by  the  register  cannot  affect  the  rights  of  a  parchaser 
without  notice  of  the  mistake  who  has  become  such  after  the  rec- 
ord was  made,  but  before  the  making  of  the  correction.^ 

522.  A  deed  or  xnortgc^e  defectively  reoorded,  or  not  re- 
corded at  all,  is  in  some  States  a  good  equitable  lien,  so  that, 
while  it  has  no  effect  as  against  subsequent  purchasers  in  good 
faith,  yet  it  is  superior  to  the  claims  of  creditors  under  subsequent 
judgments ;  ^  and  is  superior  to  the  claims  of  general  creditors  who 
were  such  at  the  date  of  the  mortgage ;  ^  and  is  superior  to  a  sub- 
sequent voluntary  assignment  by  the  mortgagor  for  the  benefit  of 
creditors.^  In  like  manner  a  mortgage  defectively  executed,  as,  for 
instance,  attested  by  only  one  witness  when  two  are  required,  is  a 
good  equitable  mortgage.^  According  to  the  authorities  in  some 
States,  however,  a  mortgage  defectively  recorded,  or  not  recorded 
at  all,  is  subject  to  the  lien  of  a  judgment  or  attaching  creditor.^ 
As  against  third  parties  having  notice,  such  mortgage  is  also  a  good 
specific  lien  which  will  be  enforced  in  equity.^ 

Such  an  equitable  mortgage  has  been  held  to  be  superior  to  the 
claims  of  the  mortgagor's  general  creditors.  This  was  the  rule  in 
South  Carolina  before  the  Act  of  1843,  now  embodied  in  the  Re- 
vised Statutes  of  that  State.  A  legal  mortgage  not  recorded,  or 
an  equitable  mortgage  incapable  of  record,  was  preferred  to  a  sub- 
sequent creditor  without  notice.  The  consequence  of  imparting 
validity  to  unrecorded  mortgages  is  said  to  have  wrought  much 
injury  by  impairing  confidence  in  titles,  and  thereby  depreciating 
the  value  of  real  estate.  The  act  above  referred  to  placed  subse- 
quent creditors  and  purchasers  upon  the  same  footing.^ 

1  Chamberlain  v.  Bell,  7  Csl.  292, 68  Am.  «  Nice's  Appeal,  54  Pa.  St  200. 

Dec.  260;  Harrison  v.  Wade,  3  Cold.  505;  ^  Abbott  v.  Godfroy,  1  Mich.  178. 

Baldwfn  r.  Marshall,  2  Humph.  116.  *  Henderson  v.  McGhee,  6  Heisk.  55. 

>  See  §  464.  ^  Raconillat  v.  Sansevain,  32  Cal.  876 ; 

*  Lake  v.  Dond,  10  Ohio,  415;  Bank  v.  Bassum  v.  Wanser,  53  Md.  92;  Dyson  v. 

Carpenter,  7  Ohio,  21,  28  Am.  Hep.  616;  Simmons,  48  Md.  207. 

otherwise,  however,  under  later  cases   in  '  Boyce  9.  Shiver,  3  S.  C.  515.    "There 

Ohio:  White  t^.  Den  man,  1  Ohio  St.  110;  is  not  a  single  modem  writer,  whose  opin- 

Bloom   17.  Noggle,  4  Ohio  St.  45  ;  Sixth  ion  carries  weight,  who  does  not  regret  that 

Ward  Baild.  Asso.  v.  Willson,  41  Md.  506.  the  courts  ever  favored  the  introdnction  of 

And  see  Price  v.  McDonald,  1  Md.  403»  54  secret  liens." 
Am.  Dec.  657 ;  Phillips  v,  Pearson,  27  Md. 
242;  Bibb  v.  Baker,  17  B.  Mon.  292. 
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V.  The  Effect  of  a  Record  duly  made. 

623.  The  record  of  a  deed  or  mortgage  is  constructive  no- 
tice to  all  subsequent  purchasers  and  mortgagees.^  As  to  them  the 
instrument  takes  effect,  not  because  of  its  prior  execution,  but  by 
reason  of  its  prior  record.  Subsequent  purchasers  are  bound  conclu- 
sively by  the  record  of  a  deed,  or  other  conveyance  in  the  line  of 
their  title,  as  much  as  the  mortgagor  himself.^  It  is  notice  only  to 
subsequent  purchasers  and  incumbrancers  under  the  same  grantor, 
or  through  one  who  is  the  common  source  of  title  in  the  line  of 
title  to  which  the  recorded  deed  belongs.^  It  is  not  notice  to  a  pur- 
chaser of  the  legal  title  from  a  person  who  appears  by  the  record 
to  be  the  real  owher.^    It  is  not  notice  to  those  who  have  prior 

1  California :  DeDnis  v.  Burritt,  6  Cal.  9  Ga.  23.  Slinoia :  Doolittle  o.  Cook,  75 
670 ;  McCabe  o.  Grej,  20  Cal.  509 ;  Meaick  111.  354 ;  Iglehart  v.  Cram,  42  BL  261 ; 
V,  Sunderland,  6  Cal.  298 ;  Eager  v.  Spect,  Kerfoot  v.  Cronin,  105  111.  609.  Hainfl : 
52  Cal.  579.  Tilton  v.  Hanter,  24  Me.  29 ;  Bobeits  v. 

Conneetioat :  BoUes  V.  Channcey,  8  Conn.  Boune,  23    Me.   165,  39   Am.  Dec  614. 

3 89 ;  Peters  v.  Goodrich,  3  Conn.  146 ;  Or-  Kasaaohnsetto :  George  o.  Wood,  9  Allen, 

ris  t*.  Newell,  17  Conn.  97 ;  Bush  v.  Golden,  80,  85  Am.  Dec  741 ;  Bates  v,  Norcross,  14 

17  Conn.  594.  Pick.  224.    Kiehigan:  Jamet  v.  Brown,  11 

niinoia :  Buchanan  v.  International  Bank,  Mich.  25 ;  Cooper  v,  Bigly,  13  Mich.  463. 

78  111.  500.  Miaiiasippi :  Baker  v.  Griffin,  50  Mias.  158 ; 

Kansas :  Ogden  v.  Walters,  12  Kans.  282.  Harper  tr.  Hopkins,  34  Mi«.  472.    KisMiiri : 

Maine:  Humphreys  v.  Newman,  51  Me.  Odle  v.  Odle,  73  Mo.  289 ;  Draade  r.  Rohier 

40;  Hall  v,  McDuff,24  Me.  311 ;  Banton  v.  Manuf.  Co.  9  Mo.  App.  249.     Hahraska: 

Shorey,  77  Me.  48.  Traphagen  v.  Irwin,  18  Neh.  195.     Vev 

Maryland:  Ciabangh  v.  Byerly,  7  Gill,  Jeraey:  Hoy  ».  Bramhall,  19  N.  J.  £q.  563. 

354,  48  Am.  Dec  575.  97  Am.  Dec  687  ;  Hill  v.  McCarter,  27  K 

Miehigan:  Doyle  v,  Stevens,  4  Mich.  87.  J.  Eq.  41 ;  Ward  o.  Hague,  25  N.  J.  £q. 

Kew  Tork :  Johnson  v,  Stagg,  2  Johns.  397 ;  Blair  v.  Ward,  10  N.  J.  £q.  119 ;  Yan- 

510;  Parkist  v.  Alexander,  1  Johns.  Ch.  orden  v.  Johnson,  14  N.  J.  £q.  376;  Loeey 

394 ;  Youngs  v,  Wilson,  27  N.  Y.  351 ;  Mc-  v,  Simpson,  11  N.  J.  Eq.  246.     Hew  Tork: 

Pherson  v.  Rollins,  107  N.  Y.  316, 14  N.  E.  Tarbell  t;.  West,  86  N.  Y.  280 ;  Wheelwright 

Rep.  411,  1  Am.  St.  Rep.  826.  v.  De  Peyster,  4  Edw.  Ch.  232,  3  Am.  Dec. 

Pennsylyania :  Souder  v.  Morrow,  33  Pa.  345 ;  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 

St.  83;  Hetherington  v,  Clark,  SO  Pa.  St.  271.  59  Am.  Dec  478;  Stuyvesant  o.  Hall. 

393.  2  Barb.  Ch.  151 ;  Page  v.  Waring,  76  N.  T. 

Rhode  Island:  Barbour  v.  Nichols, 3 R. L  463.     Ohio:  Leiby  v.  Wolf,  10  Ohio,  83; 

187.  Kyle  v.  Thompson,  1 1  Ohio  St  616 ;  Blake 

Texas :  Edwards  v.  Barwise,  69  Tex.  84,  v.  Graham,  6  Ohio  St  580,  67  Am.  Dec 

6  S.  W.  Rep.  677.  360.    Pennsylvaiiia :  Maul  v.  Rider,  59  Pa. 

UtahT.:  Wells  v.  Smith,  2  Utah,  89.  St.  167;  Keller  v.  Nuts,  5  S.  &  R.  246; 

2  Tripe  v.  Marcy,39  N.  H.439;  Grandin  Woods  v.  Farmeze,  7  Watts,  382;  Kingr. 
V,  Anderson,  15  Ohio  St.  286.  And  see  Leiby  McCarthy,  38  Pa.  St.  76 ;  Taylor  v.  Maris, 
V,  Wolf,  10  Ohio,  83 ;  North  v.  Knowlton,  5  Rawle,  51 ;  Calder  o.  Chapman,  52  Ps. 
23  Fed.  R^p.  168.  St.  359.    Tennessee;  Simpkinscm  r. McGee, 

8  California:  McCabe  v.  Grey,  20  Cal.  4  Lea,  432.     WisoonsiB:  Helms  v.  Chad- 

509 ;  Dennis  v.  Burritt,  6  CaL  670;  Long  v.  bourne,  45  Wis.  60. 

DoUarhide,  24  Cal.  218  ;  Hager  v.  Spect,  52  «  Tarbell  v.  West,  86  N.  Y.  280;  Odle  r. 

Cal.  579.    Georgia :  Whittington  v,  Wright,  Odle,  73  Mo.  289. 
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rights  of  record,  or  even  to  those  vrhose  rights  are  contemporaneous 
with  those  of  the  grantor,  as,  for  instance,  to  his  cotenants ;  there- 
fore a  mortgage  by  one  tenant  in  common,  though  duly  recorded,  is 
no  notice  to  his  cotenant  of  its  existence,  or  of  the  claim  of  the 
mortgagor  to  the  exclusive  ownership  of  the  land.^ 

When  a  mortgage  is  recorded  prior  to  another  conveyance  from 
the  miortgagor,  it  does  not  matter  that  this  conveyance  was  made 
in  pursuance  of  a  contract  entered  into  after  the  execution  of  the 
mortgage,  and  before  the  record  of  it,  if  nothing  had  been  done 
towards  carrying  the  contract  into  execution  at  the  time  of  the 
filing  of  the  mortgage  for  record.^  From  that  time  it  is  construc- 
tive notice  to  all  who  may  afterwards  acquire  any  interest  in  the 
same  property. 

624.  A  mortgrage  duly  recorded  is  notioe  not  only  of  the 
ezistenoe  of  the  mortga.ge,  but  of  all  its  contents,  so  far  as  these 
fall  within  the  line  of  the  chain  of  title.^  It  is  notice,  too,  of  the 
covenants  contained  in  it.^  It  is  notice  of  any  easements  or  privi- 
leges created  by  the  deed,  or  referred  to  in  it.^  It  is  notice  that 
trustees  in  a  trust  deed  .should  have  an  estate  in  fee-simple  in  order 
to  execute  its  provisions,  and  therefore  that  an  estate  in  fee  passes 
although  words  of  inheritance  have  been  inadvertently  omitted.^ 
Although  the  debt  or  the  property  be  not  fully  described,  the  record 
is  notice  of  all  that  is  said  about  it,  and  a  purchaser  is  bound  by  the 
statements  made,  and  by  the  information  he  is  put  upon  the  in- 
quiry to  find  out.7  It  is  notice  of  the  statements  in  it  regarding 
the  debt,  whether  the  description  be  fiiUy  set  out,  or  consists  of 
references  to  other  instruments.^  It  is  notice  not  only  to  pur- 
chasers, but  to  subsequent  creditors  as  well.  They  cannot  com- 
plain that  the  transaction  is  fraudulent,  unless  they  can  show  that 
the  object  of  the  conveyance  was  to  avoid  subsequent  indebted- 
ness.^ 

The  record  of  a  mortgage  containing  a  power  of  sale  puts  sub- 
sequent purchasers  upon  inquiry  whether  any  proceedings  have 

1  Leach  v,  Beattie,  33  Vt.  195.  *  Morris  v.  Wadsworth,  17  Wend.  103. 

9  Kyle  V,  Thompson,  11  Ohio  St.  616.  «  Bellas  v.  Lloyd,  2  Watts,  401. 

s  Thomson  v.  Wilcox,  7  Lans.  376 ;  Mc-  *  Randolph  v.  N.  J.  West  Line  B.  B.  Co. 

Pherson  v.  Rollins,  107  N.  Y.  316,  14  N.  £.  28  N.  J.  £q.  49. 

Rep.  411, 1  Am.  St  Rep.  826;  Grandin  v.  '^  Toangs  v,  Wilson,  27  N.  Y.  351,  revers- 

Anderson,  15  Ohio  St.  286;  Kyle  v,  Thomp-  ing  24  Barb.  510;  Bright  v.  Bnckman,  39 

son,  11  Ohio  St.  616;  Leiby  v.  Wolf,  10  Fed.  Bep.  243. 

Ohio,  83 ;  Bancroft  v,  Couaen,  13  Allen,  ^  Dimon  v.  Dann,  15  N.  Y.  498. 

50;  George  v.  Kent,  7  Allen,  16 ;  Harrison  >  Hickman  v,  Ferrin,  6  Coldw.  135. 
V,  Cacbelin,  23  Mo.  117;  Sowden  v.  Craig, 
26  Iowa,  156,  96  Am.  Dec.  125. 
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been  had  thereunder ;  so  that  if  there  has  been  a  sale  under  the 
power,  although  the  deed  has  not  been  recorded,  a  subsequent  pur- 
chaser from  the  mortgagor,  instead  of  acquiring  an  equity  of  re- 
demption, may  find  that  this  has  been  cut  off  by  sale  under  the 
power.^  The  deed  executing  the  power  of  sale  relates  back  to  the 
execution  of  the  mortgage ;  and  when  the  mortgage  is  recorded,  it 
is  not  necessary  to  record  the  deed  under  the  power  in  order  to 
protect  the  grantee  against  attaching  creditors  of  the  mortgagor.^ 

526.  Priority  once  grained  cannot  be  lost.  The  registry  of  a 
deed  or  mortgage  is  equivalent  to  a  notice  of  it  to  all  persons  who 
may  subsequently  become  interested  in  the  property,  and  fully 
protects  the  grantee's  rights.  A  mortgage  having  once  obtained 
priority  by  record  does  not  lose  its  place  by  being  held  by  any  one 
under  an  unrecorded  assignment.^  And  although  the  mortgagee 
had  notice  of  a  prior  unrecorded  mortgage,  or  there  are  equities 
such  that  his  own  mortgage  is  in  his  hands  subject  to  them,  yet 
if  he  assigns  his  mortgage  for  a  valuable  consideration  to  one 
who  has  no  notice  of  the  earlier  mortgage  or  of  such  equities,  the 
assignee  is  entitled  to  hold  the  mortgage  as  a  prior  lien  upon  the 
land,  solely  upon  the  ground  that  it  was  first  recorded.^ 

Having  recorded  his  mortgage,  the  mortgagee  is  not  bound  to 
give  personal  notice  of  his  mortgage  to  one  who  purchases  of  the 
mortgagor ;  and  a  delay  of  ten  years,  or  for  any  other  period  less 
than  the  statute  period  of  limitation,  to  make  any  claim  of  the 
purchaser  under  the  mortgage,  does  not  impair  his  rights  under  the 
mortgage  either  at  law  or  in  equity  ;  and  the  fact  that  the  mortgagor 
has  in  the  mean  time  become  insolvent  does  not  prejudice  his  claim 
upon  the  property.^ 

A  mortgage  being  duly  recorded,  the  subsequent  dealings  of  the 
mortgagor  and  others  claiming  under  him  have  no  effect  whatever 
upon  it.  If,  for  instance,  the  mortgagor  subsequently  sells  the  land 
and  reserves  a  right  of  way,  this  right  remains  subject  to  the  title 
of  the  mortgagee,  and  a  sale  under  a  mortgage  destroys  this,  aa 
well  as  the  title  to  the  remainder  of  the  land.^ 

In  accordance  with  these  principles,  it  follows  that  a  junior  deed 
or  mortgage  duly  recorded,  without  notice  of  a  prior  unrecorded 

1  Heaton  v.  Frather,  84  ni.  830.  Clarke,  563 ;  Johnson  v,  Stagg,  2  Joba^. 

«  Farrar  w.  Payne,  73  111.  82.  510. 

>  Brinckerhoff  v,  Lansing,  4  Johns.  Ch.  *  Corning  v,  Murray,  3  Barb.  652. 

65,  8  Am.  Dec.  538;  Jackson  v,  Dubois,  4  ^  Dick  v.  Balch,  8  Pet  30 ;  Ricec.  Dewej, 

Johns.  216;  Parkist  v.  Alexander,  1  Johns.  54  Barb.  455;  Mason  v.  Phil  brook,  69  Me. 

Ch.  394 ;  Campbell  v.  Vedder,  3  Keyes,  174,  57. 

1  Abb.  Dec.  295.  And  see  Douglass  v,  Peele,  «  King  v.  McCnllj,  38  Pa.  St  76. 
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deed  or  mortgage,  has  precedence  of  it ;  ^  in  other  words,  deeds  and 
mortgages  take  precedence  in  the  order  of  the  record.  This  pre- 
cedence follows  them  through  any  subsequent  transfer,  or  through 
any  proceedings  to  enforce  the  liens.  When  the  mortgage  first 
recorded  is  foreclosed,  a  purchaser  at  the  foreclosure  sale  obtains  a 
complete  and  absolute  title.  But  a  purchaser  at  a  foreclosure  sale, 
under  the  mortgage  recorded  next  in  order  of  time,  obtains  only  an 
equity  of  redemption  of  the  prior  mortgage.^ 

626.  The  deatruction  of  the  record  in  no  manner  affeots  the 
oonstruction  notice  afforded  by  the  recording  of  the  deed.^  If 
the  deed  itself  has  been  preserved,  the  recorder's  certificate  of  its 
having  been  duly  recorded  is  of  the  highest  class  of  evidence.^  So, 
also,  the  index  book  in  which  the  deed  is  described,  and  its  record 
certified  in  the  proper  book,  are  good  evidence  of  the  fact  that  the 
deed  was  recorded.^  Other  secondary  evidence  may  show  that  the 
deed  was  filed  for  record ;  ^  and  when  this  is  the  case,  the  testimony 
of  an  attorney  of  a  purchaser,  that  he  examined  an  abstract  of  the 
title  to  the  property,  which  purported  to  be  a  full  and  complete 
abstract,  and  did  not  find  a  prior  deed  of  trust  upon  the  premises, 
is  not  sufficient  to  show  that  there  was  no  record  of  it,  as  it  does 
not  follow  that  the  abstract  was  what  it  purported  to  be.^ 

Where  the  registry  office  and  its  records  have  been  destroyed  by 
fire,  evidence  of  the  execution  of  a  mortgage  and  of  its  loss,  with 
slight  circumstances  in  regard  to  the  recording  of  it,  have  been  held 
enough  to  sustain  a  presumption  that  it  was  recorded,  as  against  a 
prior  mortgagee  who  claims  priority  on  the  ground  that  such  mort- 
gage was  never  recorded.^ 

A  land-owner,  in  order  to  protect  his  rights,  need  not,  unless  he 

^  Taylor  t;.  ThomaSi  5  N.  J.  £q.  831 ;  Armentrout  v.  Gibbons,  30  Gratt.  632 ;  Mj- 

Gnmt  V.  Biasett,  I  Caines  Gas.  112;  Pomet  era  v,  Bachanan,  46  Miss.  397;  Addis  v. 

V.  Scranton,  1  Walk.  406 ;  Harrington  v.  Graham,  88  Mo.  197 ;  Fitch  v,  Boyer,  51 

Allen,  48  Miss.  492 ;  South  v.  Spencer,  38  Tex.  336 ;  Hyatt  v,  Cochran,  69  Ind.  436. 

Ind.  393;  Feychaud  v.  Citizens'  Bank,  21  *  Alvis  v,  Morrison,  63  HI.  181, 14  Am. 

La.  Ann.  262 ;  Harang  v.  Plattsmier,  21  La.  Rep.  117. 

Ann.  426;  Bums  v,  Beriy,  42  Mich.  176,  3  ^  Aivis  v.  Morrison,  63  HL  181,  14  Am. 

N.  W.  Rep.  924;  Cook  v.  Stone,  63  Iowa,  Rep.  117;  Smith  i7.  Lindsey,  89  Mo.  76,  1 

352,  19  N.  W.  Rep.  280;  Ramsey  v.  Jones,  S.  W.  Rep.  88. 

41  Ohio  St.  685.  ^  Stebbins  v.  Duncan,  108    U.  S.  32 ; 

3  Tice    V.  Annin,    2    Johns.    Ch.   125;  Cowles  v,  Hardin,  91  N.  C.  231;  Smith  i;. 

Mathews  v,  Aikin,  1  N.  Y.  595 ;  Vander-  Lindsey,  89  Mo.  76, 1  S.  W.  Rep.  88. 

kemp  V.  Shelton,  11  Paige,  28;  Gilbert  v,  ?  gteele  v,  Boone,  75  lU.  457. 

Arerill,  15  Barb.  20 ;  Buchanan  v.  Intemar  >  Alston  r.  Alston,  4  S.  C.  116  ;  Harrison 

tional  Bank,  78  HL  500.  v.  McMurray,  71  Tex.  122,  8  S.  W.  Rep. 

*  Steele  v.  Boone,  75  HI.  457;  Gammon  612;   Heacock  v.   Lubuke,   107  lU.  396; 

V.  Hodges,  73  HI.  140 ;  Heaton  v.  Prather,  Hunt  v.  Innis,  2  Woods,  103. 
84  HI.  330;  Curyea  v.  Berry,  84  IlL  600; 
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choose,  incur  the  trouble  and  expense  of  restoring  the  record  under 
an  act  providing  for  the  restoration  of  burnt  records.^  A  mort- 
gagee may  foreclose  his  mortgage,  although  in  the  mean  time  the 
mortgagor  has  sold  and  conveyed  the  mortgaged  premises  to  one 
who  had  no  knowledge  of  the  existence  of  the  mortgage,  and  who 
took  possession  and  retained  it  several  years  with  the  knowledge 
of  the  mortgagee,  who  did  not  file  his  bill  to  foreclose  his  mortgage 
for  six  years  afterwards.^  A  restoration  of  the  record  may  be  had, 
if  desired,  upon  proof  of  proceedings  for  foreclosure  of  a  mortgage, 
in  a  court  of  general  jurisdiction,  a  decree  of  sale,  a  sale  under  it, 
and  its  approval  by  the  court,  and  the  delivery  of  a  certificate  of 
purchase ;  and  the  court  will  thereupon  order  the  execution  of  a 
deed  to  the  purchaser,  and  a  surrender  of  possession  to  him.' 

527.  Any  one  purohasinff  land  in  grood  faith,  withont  notioe 
of  an  unrecorded  mortffa.ge,  takes  it  discharged  of  the  lien ;  ^ 
and  he  can  convey  a  good  title  to  it,  although  the  mortgage  is 
recorded  before  he  conveys  and  his  vendee  has  notice  of  it.^  Hav- 
ing no  actual  notice  of  the  mortgage,  the  purchaser  is  not  bound 
to  look  beyond  the  line  of  title  in  his  grantor,  and,  finding  that 
he  acquired  a  good  title,  he  is  not  bound  to  look  further ;  he  ac- 
quires all  the  right  and  title  that  his  grantor  acquired.  His  grantor 
being  entitled  to  protection  against  a  prior  unrecorded  mortgage, 
he  is  entitled  to  the  same  protection,  notwithstanding  the  notice  he 
himself  has  of  such  mortgage,  and  although  he  is  not  a  purchaser 
for  a  valuable  consideration.^ 

Not  only  is  a  purchaser  without  notice  of  a  prior  unrecorded 
mortgage,  or  of  other  equitable  daim  to  the  property,  entitled  to 
protection,  even  though  he  takes  the  title  from  one  who  had  actual 
notice  of  such  claim,  but  also  a  purchaser  with  notice  from  one  who 
was  entitled  to  protection  as  a  hand  fide  purchaser  without  notice  is 
himself  entitled  to  protection  against  the  previous  equitable  claim 

^  Gammon  p.  Hodges,  73  HI.  140;  Evans  Hon,  114 ;  Westbrook  v.  Gleason,  89  N.  T. 

V.  Templeton,  69  Tex.  375,  6  S.  W.  Rep.  641 ;  Nealin  v.  Wells,  104  U.  &  428. 

843.  *  Jackson  v.  McChesney,  7  Cow.  360, 17 

<  Shannon  v.  Hall,  72  111.  354,  22  Am.  Am.  Dec  521 ;  Jackson  p.  Van  Yalkea- 

Rep.  146;  Hall  v.  Shannon,  85  HI.  473.  borgh,  8  Cow.  260;  Bnah  v.  Lathrop.  SS 

*  Cnryea  v.  Beny,  84  III.  600.    See,  as  to  N.  Y.  535,  549 ;  Jackson  r.  GiTen,  8  Johns, 

effect  of  decree  reestablishing  a  record  under  137,  5  Am.  Dec.  328 ;  Cook  v.  Travis,  20 

a  statute,  Hunt  v.  Innis,  2  V^oods,  103.  N.  Y.  400;  Taitell  v.  West,  86  N.  Y.  280; 

«  Huebsch  v,  Scheel,  81  III.  281 ;  Hoi-  Loaey  v.  Simpeon,  11  N.  J.  Eq.  246. 

brook  v.  Dickenson,  56  111.  497 ;  Hodgen  v,  •  Wood  v.  Chapin,  13  N.  Y.  509,  67  Am. 

Guttery,  58  IlL  431 ;  Ohio  Life  Ins.  &  Tmst  Dec.  62 ;  Webster  v.  Van  Steenbergh,  46 

Co.  V,  Ledyard,  8  Ala.  866 ;  Bnrke  v.  Allen,  Barb.  211 ;  Crane  v.  Tamer,  7  Hon,  357 ; 

3  Yeates,  351 ;  Bnms  v.  Berry,  42  Mich.  Clark  o.  Mackin,  SO  Hon,  411.  . 
176,  3  N.  W.  Rep.  924 ;  Riley  v.  Hoyt,  29 
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upon  the  estate;  for  otherwise  a  bond  fide  purchaser  might  be 
deprived  of  the  power  of  selling  his  property  for  its  full  valae. 
This  protection  extends  to  all  persons  claiming  through  the  mort- 
gage, whether  they  had  notice  at  the  time  of  the  purchase  or  not.^ 

628.  If  one  having  no  title  to  land  conveys  it  in  mortgage 
"With  covenants  of  warranty,  and  this  is  duly  recorded,  and 
afterwards  the  mortgagor  acquires  title  to  the  land,  the  estoppel 
by  which  he  is  bound  under  the  covenants  is  turned  into  a  good 
estate  in  interest  in  the  mortgagee,  so  that  by  operation  of  law 
the  title  is  considered  as  vested  in  him  in  the  same  manner  as  if 
it  had  been  conveyed  to  the  mortgagor  before  he  executed  the 
mortgage.  The  mortgagor  is  estopped  to  say  he  was  not  then 
seised.  Then,  if  the  mortgagor  executes  another  mortgage,  and 
this  and  the  deed  by  which  the  mortgagor  acquired  his  title  are 
both  recorded  together,  which  mortgagee  has  the  better  title  ?  The 
estoppel  binds  not  only  the  mortgagor  and  his  heirs,  but  his  as- 
signs as  well.  A  seccHid  mortgagee  is  therefore  estopped  to  aver 
that  the  grantor  was  not  seised  at  the  time  of  his  making  the  first 
mortgage,  and  that  mortgage  being  first  recorded  must  have  pri- 
ority.^ 

But  if  a  mortgagor  has  title  at  the  time  of  executing  two  mort- 
gages, the  fact  that  one  contains  covenants  of  warranty  does  not 
give  it  priority  over  the  other  which  contains  no  such  covenants, 
if  the  latter  be  first  filed  for  record.^ 

A  quitclaim  deed  or  other  deed  without  warranty  does  not  have 
the  efifect  of  estopping  the  grantor  from  setting  up  a  superior  right 
and  title  subsequently  acquired  from  another  source.^ 

529.  To  sustain  a  deed  made  before  the  grantor  acquires 
title  is  certainly  a  violation  of  the  spirit  of  the  registry  system, 
under  which  a  record  is  notice  only  to  subsequent  purchasers  and 

^  Yarick  9.  Briggs,  6  Paige,  323 ;  Cook  Hew  Jersey :  Semon  v.  Terhune,  40  N.  J.  £q. 

V.  Travii,  22  Barb.  338,  20  N.  Y.  400  364, 2  AU.  Rep.  18 ;  Cooke  v,  Wateon,  30  N. 

s  §S  478»  679,  782,  826, 1488, 1666, 1671.  J.  Eq.  345.  Hew  York :  Teffb  v.  Mnnson, 
Califoniia :  Kirkaldie  r.  Larrabee,  31  Cal.  57  N.  Y.  97 ;  Farmers'  Loan  &  Trust  Co.  v. 
455,  89  Am.  Dec  205;  Christy  v.  Dana,  34  Maltby,  8  Paige,  361 ;  Doyle  v.  Peerless 
Cal.  548,  42  Cal.  174.  OoimaotieBt :  Salis-  Petrolenm  Co.  44  Barb.  239 ;  Crane  r.  Tar- 
buy  Say.  Soc  v.  Catting^  50  Conn.  113.  ner,  67  N.  Y.  43.  Qhio :  Philly  v.  Sanders, 
ladiana:  Boone  v.  Armstrong,  87  Ind.  168.  11  Ohio  St.  490,  78  Am.  Dec.  316.  Ver- 
lowa:  Warburton  v.  Biattox,  Morris,  367.  mont:  Jarris  r.  Aikens,  25  Vt.  685.  See, 
■alne :  Pike  v.  Galnn,  29  Me.  183.  Mas-  howeyer,  White  &  Todor's  Lead.  Cases  in 
iMirasetU :  White  v.  Patten,  24  Pick.  324 ;  £q.  4th  Am.  ed.  yoL  2,  pt  1,  p.  212. 
Somes  V.  Skinner,  3  Pick.  52.  Hew  Hamp-  *  Vandercook  v.  Baker,  48  Iowa,  199. 
■hin:  Gotham  v.  Gotham,  55  N.  H.  440;  *  Smith  v.  Pollard,  19  Vt  272 ;  Doswell 
Wark  V.  Willard,  13  N.  H.  389 ;  Kimball  v.  v,  Bachanan,  3  Leigh,  365,  23  Am.  Dec. 
BUusdell,  5  N.  H.  533,  22  Am.  Dec.  476.  280. 
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§  530.]  REOISTBATIOM  AS  AFFECTING  PBIORTTT. 

incumbrancers,  in  the  line  of  the  title  to  which  the  recorded  deed 
belongs.  It  has  been  insisted  therefore,  with  much  force,  that  a 
second  grantee,  under  a  deed  made  after  the  grantor  had  acquired 
title  and  recorded  his  deed  to  himself,  should  be  preferred  to  the 
first  grantee,  whose  deed  the  second  grantee,  in  following  the  title 
back  to  the  time  his  grantor  acquired  title,  would  not  find  of  record. 
There  are  some  decisions  to  the  effect  that  a  subsequent  purchaser 
or  creditor  is  not  bound  to  take  notice  of  a  conveyance  not  lying  in 
the  line  of  the  title,  though  actually  recorded  ;  and  that  he  is  not 
bound  to  search  for  conveyances  as  against  his  grantor  previous  to 
the  time  when  the  grantor  obtained  his  title  to  the  land.^  But  not- 
withstanding the  objections,  the  title  by  estoppel  in  such  cases  is 
generally  sustained  ;  and  if  a  purchaser  fails  to  examine  the  record, 
to  ascertain  whether  the  grantor  had  made  a  conveyance  prior  to 
the  time  of  receiving  and  recording  the  conveyance  to  himself,  he 
runs  the  risk  of  acquiring  an  imperfect  title.^ 

530.  After  the  mortffa.ge  is  made  and  recorded,  the  record 
of  any  deeds  subsequently  made  by  the  mortgaffor  is  not  no- 
tice to  the  mortgc^ee ;  ^  and  if  he  has  no  actual  knowledge  of  any 
such  subsequent  deed,  he  may,  without  receiving  anything  upon 
the  mortgage  debt,  release  any  portion  of  the  mortgaged  property 
to  the  mortgagor  without  impairing  his  security  upon  the  remainder 

1  Calder  v.  Chapman,  52  Fa.  St.  359  ;  '  thire :  Brown  v.  Simons,  44  N.  H.  475.  Hmt 
Woods  V,  Farmers,  7  Watts,  382 ;  M'Lana-  Jersey :  Cogswell  v.  Stoat,  32  N.  J.  Eq.240 ; 
han  V.  Reeside,  9  Watts,  508,  510,  36  Am.  Kipp  v.  Merselis,  30  N.  J.  £q.  99;  HiU  v. 
Dec.  186 ;  Farmers'  Loan  &  Trust  Co.  v.  McCarter,  27  N.  J.  £q.  41 ;  Bliur  p.  Ward, 
Maltby,  8  Paige,  361 ;  Salisbury  Say.  Soc.  v.  10  N.  J.  £q.  119,  126 ;  Yanorden  p.  John- 
Cutting,  50  Conn.  118,  and  note  122;  Prince  son,  14  N.  J.  £q.  376,  82  Am.  Dec  254; 
V,  Case,  10  Conn.  375,  381 ;  Waj  v.  Arnold,  Hoy  o.  Bramhall,  19  N.  J.  Eq.  563,  97  Am. 
18  6a.  181.  See,  also,  Rawle  on  Covenants,  Dec.  687.  Hew  Tork:  King  p.  McVickar, 
4th  ed.  428 ;  Bigelow  on  Estoppel,  331 ;  3  Sandf.  Ch.  192 ;  Westbrook  p.  Gleason, 
McCusker  p.  McEvey,  9  R.  I.  528, 10  B.  I.  14  Hun,  245 ;  Truscott  p.  King,  6  Barb.  346 ; 
606.  Stayvesant  p.  Hall,  2  Barb.  Ch.  151  ;  Ray- 

3  Digman   v.  McCoUnm,  47   Mo.  372;  nor  r.  Wilson,  6  Hill,  469 ;  Howard  Ins.  Co. 

Buckingham  p.  Hanna,  2  Ohio  St.  551,  and  p.  Halsey,  8  N.  Y.  271,  59  Am.  Dec  478 ; 

cases  cited  in  §  561 .  Wheelwright  p.  De  Peyster,  4  Edw.  Ch.  232, 

*  §  728 ;   Bright  p.  Bnckman,  39  Fed.  8  Am.  Dec  232 ;   Talmadge  p.  Wilgen,  4 

Rep.  243.    Arkaasai :  Bimie  p.  Main,  29  Edw.  Ch.  239,  n. ;  Stuyresant  p.  Hone,  1 

Ark.  591.    niinds:  Doolittle  p.  Cook,  75  Sandf.  Ch.  419.    North  Bakoto:  Sarlcs  r. 

III.  354;   Heaton  p.  Prather,  84  HI.  330;  McGee,  1  N.  Dak.  365,  48  N.  W.  Rep.  231. 

Iglehart  v.  Crane,  42  111.  261 ;  Meacham  p.  Ohio :  Ranney  p.  Hardy,  43  Ohio  St.  157 ; 

Steele,  93  111.  135 ;  Small  p.  Stagg,  95  111.  Leiby  p.  Wolf,  10  Ohio,  83.   PenasylTtaia : 

39.    Xentneky :   Halstead  p.  Bank,  4  J.  J.  Taylor  p.  Maris,  5  Rawle,  51.    Boath  Oazv- 

Marsh.  555,  558.    Maisachmetts ;  George  Una:  Lake  p.  Shumate,  20  S.  C.  S3.    Ycr- 

p.  Wood,  9  Allen,  80,  85  Am.  Dec  316.  mont :  Johnson  p.  Yalido  Marble  Co.  (Vt.) 

Miehigan:  James  p.  Brown,  11  Mich.  25;  25  Atl.  Rep.  441.    WisoMigiB:  Straight  r. 

Cooper  p.  Bigly,  13  Mich.  463.  Hew  Hamp-  Harris,  14  Wis.  509. 
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EFFECT  OF  A  BEOOBD  DULY  MADE.  [§  531. 

for  the  whole  mortgage  debt ;  although,  if  he  had  notice  of  a  sale 
of  any  part  of  the  remaining  land,  he  might  be  obliged  to  abate  a 
proportionate  pdrt  of  the  mortgage  debt  in  order  to  protect  the  pur- 
chaser.^ The  equity  which  entitles  a  subsequent  mortgage  incum- 
brancer to  the  benefit  of  such  a  release  arises  only  when  the  first 
mortgagee  gives  it  with  knowledge  at  the  time  of  the  existence  of 
the  subsequent  incumbrance.  If  the  subsequent  incumbrance  be  a 
mechanic's  lien,  the  mere  fact  that  the  building  was  commenced 
after  the  mortgage  was  given,  and  that  the  mortgagee  knew  this,  is 
not  sufficient  to  charge  him  with  knowledge  of  the  lien.^ 

An  agreement  between  a  prior  mortgagee  and  the  mortgagor,  by 
which  insurance  money  received  by  the  former  was  used  by  the 
latter  in  rebuilding,  does  not  affect  the  priority  of  his  lien  as  against 
a  subsequent  mortgage  of  which  he  had  no  actual  knowledge.^ 

Whatever  may  be  the  equities  of  the  subsequent  mortgagee,  a 
prior  mortgagee  is  not  bound  by  them  unless  he  has  actual  no- 
tice, or  such  notice  as  should  put  him  upon  inquiry.^  There  can 
be  no  retrospective  effect  to  the  record.  A  mortgagee,  having  re- 
corded his  deed,  secures  the  protection  of  the  registry  laws,  and  he 
is  not  required  to  search  the  record  from  time  to  time  to  see  whether 
other  conveyances  have  been  put  upon  the  record.  While  the  law 
requires  every  man  to  deal  with  his  own  so  as  not  to  injure  another, 
it  imposes  a  greater  obligation  on  the  second  mortgagee  to  take  care 
of  his  own  interests  than  upon  the  first  mortgagee  to  take  care  of 
them  for  him.  To  make  it  the  duty  of  the  first  mortgagee  to  in- 
quire before  he  acts,  lest  he  may  injure  some  one,  would  be  to 
reverse  this  rule,  and  make  it  his  duty  to  do  for  the  second  mort- 
gagee what  the  latter  should  do  for  himself.^ 

In  like  manner,  the  recording  of  a  mortgage  affords  no  notice 
whatever  to  a  prior  purchaser  of  the  land,  who  is  in  possession 
under  a  bond  for  a  deed,  so  that  the  mortgagee  had  constructive 
notice  of  his  rights,  and  without  actual  notice  he  may  lawfully  com- 
plete his  payments  to  his  vendor  without  becoming  liable  to  such 
mortgagee.® 

631.  The  extent  of  the  lien.  —  The  record  of  the  mortgage  is 
notice  of  an  incumbrance  for  the  amount  specified  in  it,  or  so  re- 

^  Hall  V.  Edwards,  43  Mich.  473,  5  N.  W.       «  Daester   v.  McCamos,   14  Wis.  307  ; 

Rep.  652;  Cogswell  v,  Stx>ne,  32  N.  J.  Eq.  Straight  v.  Harris,  14  Wis.  509 ;  Dewey  v. 

240.  Ingersoll,  42  Mich.  17,  3  N.  W.  Rep.  235. 

^  Ward  V.  Hague,  25  N.  J.  Eq.  397  ;  Mc-       ^  James  v.  Brown,  11  Mich.  25 ;  Birnie  v. 

Ilvain  V.  Mat.  Asso.  Co.  93  Pa.  St.  30.  Main,  29  Ark.  591.    See  §  873. 

*  Johnson  v.  Valido  Marble  Co.  (Vt.)  25       «  Doolittle  v.  Cook,  75  III.  354. 
Atl.  Rep.  441. 
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§§  582,  533.]        REGISTBATION  AS  AFFECTING  PBIOBITT. 

ferred  to  as  tOsput  sabaeqiient  purchasers  upon  inquiry  as  to  the  ex- 
tent of  the  lien.^  It  is  not  notice  of  any  claim  which  is  not  so  speci- 
fied or  referred  to.^  Subsequent  purchasers  are  bound  by  nothing 
more  than  is  disclosed  by  record,  unless  express  notice  is  proved. 
As  against  them,  if  the  mortgage  debt  is  not  payable  with  interest, 
they  cannot  be  prejudiced  by  any  change  of  interest,  although,  in 
case  there  be  other  security  for  the  debt,  they  cannot  object  to  the 
application  of  that  to  the  payment  of  interest  in  the  first  place.' 
But  actual  notice  of  the  amount  secured  by  a  mortgage  is  bind- 
ing upon  a  subsequent  purchaser,  although  there  be  a  mtistake  in 
the  record.* 

632.  Extension  of  mortfirage.  —  An  agreement  for  farther  time, 
and  a  higher  rate  of  interest,  is  not  binding  upon  the  property,  or 
upon  subsequent  purchasers,  unless  duly  executed  and  recorded. 
It  is  merely  a  personal  obligation  between  the  parties,  and  the  in- 
creased indebtedness  cannot  operate  as  a  lien  upon  the  l&nd.^  An 
agreement  for  extension  duly  recorded,  but  which  does  not  identify 
the  mortgage  by  any  sufficient  reference,  has  no  greater  effect  by 
reason  of  the  record.^ 

533.  Bate  of  interest. — The  mortgage  is  a  lien  only  for  the 
rate  of  interest  specified  in  it,  or  for  the  rate  established  by  lav 
when  it  is  simply  made  payable  with  interest.*^  If  the  parties 
to  the  mortgage  subsequently  agree  upon  an  advanced  rate,  this 
agreement  is  not  binding  upon  subsequent  purchasers,  unle^  it  is 
executed  with  the  formalities  which  entitle  it  to  be  recorded,  and  it 
is  in  fact  duly  recorded  before  others  acquire  any  interest  in  the 
property. 

In  like  manner,  where  a  mortgage  was  given  without  interest, 
but  with  a  verbal  agreement  that  the  mortgagee  should  reoeive  ce^ 
tain  rents  in  lieu  of  interest,  he  cannot,  as  against  a  subsequent 
mortgagee  who  had  no  notice  of  this  agreement,  enlarge  his  demand 
beyond  what  appeared  of  record,  and  claim  a  lien  upon  the  prop- 
erty for  the  payment  of  interest  as  well  as  principal.^ 

After  the  making  of  a  mortgage,  the  parties  to  it  cannot  make 
an  agreement  for  the  payment  of  a  higher  rate  of  interest  than  that 
stipulated  for  in  the  mortgage,  that  will  be  a  lien  upon  the  prem- 

^  Youngs  V.  Wilson,  27  N.  Y.  351 ;  Dean  (Iowa),  226 ;  Qardner  r.  Emexton,  40  III 

V.  I>e  Lezardi^  24  Miss.  424.  296. 

>  Hinchman  o.  Town,  10  Mich.  508.  «  Baseett  r.  Hathawaj,  9  Mich.  28. 

s  Laah  v,  Edgerton,  13  Minn.  210.  ?  See  §  S61 ;  Whittacre  v.  FoUer,  5  Mins. 

*  Frost  V.  Beekman,  1  Johns.  Ch.  288.  508. 

*  See  §  861 ;  Davis  v.  Jewett,  8  Greene  ^  gt.  Andrew's  Charch  v.  Tompkios,  7 

Johns.  Ch.  14. 
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«  EFFECT  OF  A  BECOBD  DULY  MADE.  [§  584. 

ises  as  against  a  purchaser  of  the  property  before  each  agreement 
was  made,  or  after  it  was  made  but  without  notice  of  it.^ 

But  in  case  of  a  mortgage  for  the  purchase-money,  the  wife  hav- 
ing no  right  of  dower  except  in  the  surplus  above  the  mortgage,  an 
agreement  to  pay  a  higher  rate  of  interest  in  consideration  of  an 
extension  of  time  may  be  enforced  against  the  property,  so  far  as 
the  wife*s  dower  is  concerned.* 

634.  The  recording  acts  have  no  application  to  mortgafires 
executed  and  recorded  simultaneously.'  Neither  have  they  any 
application  to  mortgages  executed  at  the  same  time  and  held  by  the 
same  person,  for  he  has,  of  necessity,  notice  of  both.^  The  record 
of  one  before  the  other  is  in  such  case  without  effect.  Mortgages 
executed  and  recorded  simultaneously  are  concurrent  liens,  whether 
in  the  hands  of  the  mortgagee  or  in  the  hands  of  assignees.  Nor 
have  they  any  application  when  the  mortgages  expressly  declare 
that  neither  is  to  have  precedence  of  the  other,  but  are  to  be  alike 
security  for  the  several  debts.^  Nor  have  they  any  application  as 
between  two  mortgages  given  for  purchase-money  at  the  same 
time ;  and  when  this  fact  appears  upon  the  face  of  the  deeds,  the 
prior  record  of  one  gives  it  no  priority  over  the  other.*  The  rights 
of  the  parties  in  such  cases  may  sometimes  be  controlled  by  other 
considerations ;  and  if  there  be  any  priority  of  one  over  the  other, 
that  priority  is  determined  by  considerations  of  equity.  Equitable 
rights  and  agreements  as  to  priority  are  recognized  and  enforced 
only  in  courts  of  equity.'' 

When  two  mortgages  executed  at  different  dates  are  recorded  on 
the  same  day,  and  there  is  nothing  to  show  which  was  in  fact  first 
recorded,  the  presumption  of  law  is  that  the  recording  of  them  was 
concurrent,  and  each  party  stands  charged  with  notice  of  the  equi- 
ties of  the  other  on  that  day,  at  the  same  moment ;  though  in  such 
case  the  mortgage  which  is  prior  in  execution  is  regarded  as  having 
the  superior  equity.^ 

^  Bassett  v.  McDond,  IS  Wis.  444.  41  HI.  227.    In  Alabama,  howerer,  the  jn- 

*  Tbompsoii  V.  Lyman,  28  Wis.  266.  nior  mortgage  is  given  priority.    This  re- 
'  Stafford  v.  Van  Rensselaer,  9  Cow.  316,    suit  is  based  upon  the  provision  of  the  Code, 

affirming  Hopk.  569;   Douglass  v.  Peele,  §  1811,  declaring  all  mortgages  to  be  void 

Clarke,  563.  as  to  purchasers  for  a  valuable  considera- 

*  Gansen  v.  Tomlinson,  23  N.  J.  Eq.  405 ;  tion  and  mortgagees  without  notice,  nn- 
Vredenbargb  v.  Burnet,  31  N.  J.  Eq.  229.  less  recorded    before  the  accrual  of   the 

'  Howard  r.  Chase,  104  Mass.  249.  rights  of  such  purchasers  or  mortgagees. 

*  Greene  v.  Deal,  N.  Y.  W.  Dig.,  rovers-    In   the  case  of  mortgages  simultaneously 
ing  4  Hun,  703.  recorded,  though  the  execution  of  one  was 

7  Jones  9.  Phelps,  2  Barb.  Ch.  440.  prior  to  the  execution  of  the  other,  it  is  said 

'  Houfes  V.  Schultze,  2  Bradw.  196,  11    that,  at  the  time  of  the  accrual  of  the  right 

Chicago  L.  N.  75 ;  Deininger  v.  McConnel,    of  the  junior  mortgagee,  the  prior  mortgage 
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§  535.]  REGISTRATION  AS  AFFECTING  PRIORITT. 

The  chief  effect  of  recording  an  assignment  of  a  mortgage  is 
to  protect  the  assignee  from  a  subsequent  sale  of  the  mortgage.^ 
The  assignment  when  not  recorded  is  void  as  against  a  subsequent 
purchaser  of  the  mortgage.  Therefore,  when  two  simultaneous 
mortgages  of  the  same  land  are  made  under  an  agreement  that 
they  shall  be  equal  liens,  the  prior  record  of  one  gives  it  no  prefer- 
ence over  the  other.  Such  a  mortgage  is  not  within  the  terms  of 
a  statute  declaring  an  unrecorded  conveyance  void  against  a  BubMe- 
quent  conveyance  first  recorded.  A  simultaneous  conveyance  is  not 
a  subsequent  conveyance.  An  assignment  is  a  conveyance  of  a 
mortgage,  and  if  it  be  not  recorded  it  is  void  against  a  subsequent 
purchaser  of  the  mortgage.^  There  is  a  further  use  in  recording  an 
assignment  in  the  indirect  protection  that  the  record  affords  the 
holder  of  the  mortgage  as  against  innocent  subsequent  purchasers 
of  the  mortgaged  land;  for  there  may  be  grounds  for  the  pur- 
chaser's  believing  that  the  mortgage  had  been  paid,  and,  the  assign- 
ment not  being  recorded,  the  purchaser  would  be  prevented  from 
making  inquiries  of  the  real  owner  of  the  mortgage.^ 

If  an  assignee  of  one  of  two  simultaneous  mortgages  be  regarded 
as  a  subsequent  purchaser  of  some  interest  in  the  real  estate,  then 
he  is  affected  by  the  record  of  the  other  mortgage,  as  well  as  that 
of  which  he  has  taken  an  assignment ;  and  if  either  or  both  con- 
tain a  recital  showing  that  they  are  simultaneous,  or  that  both  were 
given  for  the  purchase-money  of  the  same  land,  then  the  prior  rec- 
ord of  one  can  give  it  no  preference  over  the  other.^ 

If  one  of  two  simultaneous  mortgages  made  to  the  same  person 
be  assigned  with  the  representation  that  it  is  a  first  lien  upon  the 
premises,  this  representation  will  make  it  so  as  against  the  assignor. 
But  as  against  a  subsequent  assignee  of  the  other,  without  notice, 
such  representation  is  a  secret  equity  by  which  he  is  not  bound.^ 

536.  Simultaiieoua  mortsraffes  for  purchase-money.  —  Where 
two  or  more  mortgages  are  made  simultaneously  to  different  per- 

was  inoperative  and  Toid  as  to  him,  unless  10  So.  Bep.  240,  per  Coleman,  J ;  Cotter  r. 

he  bad  notice  of  it.    Wood  v.  Lake,  6S  Bank,  24  Ala.  87. 

Ala.  489.    "  The  fact  that  both  mortgages  ^  §  474. 

were  filed  for  record  at  the  same  time  does  >  Greene  v.  Wamick,  64  N.  T.  220. 

not  change  the  effect  of  the  statute  of  regis-  >  Brownback  o.  Osias,  117  Pa.  St.  S7, 11 

tration.    It  does  not  require  the   second  Atl.  Rep.  301. 

mortgage  to  be  recorded  before  the  first  is  *  Greene  v,  Wamick,  64  N.  Y.  220 ;  Van 

recorded  in  order  to  preserve  its  preference.  Aken  v.  Gleason,  34  Mich.  477. 

It  simply  declares  the    unrecorded    prior  *  Vredenbnrgh  r.  Burnet,  31  N.  J.  Eq. 

mortgage  inoperative  and  Toid  as  against  229.    In  Lane  v.  Nickerson,  17  Hun,  ]4B,it 

the   subsequent    mortgaigees,    when   their  was  held  such  representation  would  gite 

mortgage  is  executed  and  received  without  priority  even  as  against  the  purchaser  of 

notice  of  the  first"   Steiner  v.  Clisby  (Ala.),  the  other  mortgage. 
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EFFECT  OF  A  BECORD  DULY  MADE.  [§  586. 

sons,  and  are  so  connected  with  each  other  that  they  may  be  re- 
garded as  one  transaction,  each  mortgagee  having  notice  of  the 
other  mortgage,  they  will  be  held  to  take  effect  in  sach  order  of 
priority  or  succession  as  shall  best  carry  into  effect  the  intention 
and  best  secure  the  rights  of  all  the  parties.^  When  the  equities 
of  the  two  mortgages  are  equal  in  point  of  merit,  the  oldest  in 
point  of  time  will  prevail.*  If  there  be  no  intention  to  give  any 
preference  to  either,  no  preference  as  between  the  mortgagees  can 
be  obtained  by  priority  of  record,^  The  recording  acts  in  such 
case  have  no  application.  But  if  one  of  such  mortgages  be  assigned 
to  a  purchaser  in  good  faith  withont  notice  of  any  superior  equity 
in  the  holder  of  the  other  mortgage,  such  assignee  is  entitled  to 
the  priority  gained  by  an  earlier  record  of  his  mortgage,  even  if 
the  other  mortgage  was  superior  in  equity.^  Upon  a  foreclosure 
sale  ander  such  mortgage  the  purchaser  would  be  entitled  to  the 
same  priority  which  the  assignee  would  have.^ 

If  two  mortgages  be  made  to  the  same  person  to  secure  purchase- 
money,  though  in  the  mortgagee's  hands  one  has  no  priority  over 
the  other,  he  may  assign  one  in  snch  a  way  as  to  give  it  priority 
over  the  other  subsequently  assigned  by  him. 

A  foreclosure,  under  a  power  of  sale,  of  one  of  two  mortgages 
designed  to  be  simultaneous,  is  not  effectual  to  settle  the  relative 
rights  of  the  purchaser  and  the  holder  of  the  other  mortgage,  a  bill 
in  equity  being  necessary  to  determine  them  and  to  marshal  the 
assets.  To  effect  this  a  sale  is  necessary,  unless  one  of  the  parties 
take  ap  the  other's  mortgage.^ 

536.  Sixaultaneous  mortgages  of  which  one  is  for  purchase- 
money. —  If  a  purchaser  of  land,  at  the  instant  of  receiving  his 
deed,  executes  and  delivers  two  mortgages  of  it,  one  to  his  grantor 
to  secure  a  payment  of  a  part  of  the  purchase-money,  and  the 
other  to  a  third  person,  and  all  the  deeds  are  entered  for  record  at 
the  same  moment,  the  mortgage  to  his  grantor  takes  precedence. 
The  deed  and  the  mortgage  for  the  purchase-money  are  parts  of 
one  transaction,  and  give  the  purchaser  only  an  instantaneous  seisin. 
Moreover,  the  deed  and  mortgages  being  all  delivered  at  the  same 
f 

^  Pomeroj  v.    LattiDg,   15   Gray,   435;  v.  Schmitz,  71  Iowa,  175,  82  N.  W.  Rep. 

Jones  V.  Phelpa,  2  Barb.  Ch.  440 ;  Douglass  320. 

V.  Pecle,  Clarke  (N.  Y.),  563.  *  Corning  v.  Murray,  3  Barb.  652 ;  Deck- 

>  Houfes  V.  Schnltze,  2  Bradw.  196.  er  v.  Boice,  19  Hud,  152,  83  N.  Y.  215; 

*  Rhoades   v.  Canfield,    8  Paige,    545;  Westbrook  v.  Gleason,  79  N.  Y.  23. 

Sparks  v.  State  Bank,  7  Blackf.  469 ;  Van  ^  Decker  v.  Boice,  19  Hau,  152,  83  N.  Y. 

Aken  v,  Gleason,  34  Mich.  477 ;  Koevonig  215. 

0  Van  Aken  v,  Gleason,  34  Mich.  477. 
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time,  the  several  grantees  most  be  considered  as  knowing  all  that 
took  place  concerning  them,  and  the  third  person,  therefore,  as 
knowing  of  the  mortgage  for  the  purchase-money,  to  which  his 
own  became  sabject  as  effectually,  by  his  knowledge  of  its  exist- 
ence, as  it  would  have  been  if  it  had  been  posterior  in  time  of  entry 
for  record.^ 

A  vendor  of  real  estate  who  records  his  mortgage  at  the  same 
instant  that  the  deed  from  him  is  recorded  has  no  occasion  to  ex- 
amine the  records  for  incumbrances  created  by  his  vendee  upon  the 
property  prior  to  the  recording  of  his  deed.  If  there  be  delay  in 
recording  such  deed  and  mortgage,  and  the  vendee  executes  another 
mortgage  of  the  same  property  to  a  stranger,  and  this  is  recorded 
before  the  deed  to  the  vendee  and  his  mortgage  for  the  purchase- 
money  are  recorded,  the  recording  of  the  mortgage  to  such  third 
person  is  not  notice  to  the  vendor,  because  at  that  time  the  deed  to 
the  vendee  had  not  been  recorded.^ 

For  the  same  reason,  a  purchase-money  mortgage  has  precedence 
of  mechanics*  liens  placed  upon  a  building  between  the  execution 
of  the  contract  of  purchase  and  the  conveyance,  although  the  con- 
veyance and  mortgage  are  made  when  the  building  is  almost  fin- 
ished.® 

But  if  a  purchase-money  mortgage  and  another  mortgage  be 
executed  and  delivered  at  the  same  time,  so  that  they  take  effect 
upon  the  estate  at  the  same  instant,  and  the  recording  of  the  pur- 
chase-money mortgage  is  delayed  and  the  other  is  first  recorded,  the 
latter  will,  in  the  absence  of  any  notice  of  the  purchase-money 
mortgage,  be  held  to  be  superior  in  right.^ 

537.  The  English  doctrine  of  tacking^  has  no  application  to 
registered  mortgages.  These  are  payable  according  to  the  priority 
of  their  record.^  Another  kind  of  tacking  arises  when  the  mort- 
gagee attaches  to  the  mortgage  lien  other  debts  not  included  in  the 

1  Clark  V.  Brown,  3  Allen,  509 ;  Brasted  the  Vendor  and  Parchaaer  Ad  of  1874. 

V,  Sutton,  29  N.  J.  £q.  513 ;  Heffron  v.  Flan-  The  dimenaions  to  which  the  learning  on 

igan,  37  Mich.  274 ;  City  Nat.  Bank  App.  this  subject  had  grown  may  be  gathered 

91  Fa.  St.  163.  from  the  fact  that  in  Mr.  CoTentry'a  edition 

3  Boyd  V.  Mundorf,  30  N.  J.  £q.  545 ;  of  Powell  on  Mortgages,  pubUshed  in  1822, 

Losey  v.  Simpson,  11  N.  J.  £q.  246.  it  occupies  one  hundred  and  ti^nty-five 

'  Gibbs   v.   Grant,  29  N.  J.  £q.  419;  pages. 
Paul  V,  Hoeft,  28  N.  J.  Eq.  11 ;  Lamb  v.       «  See  §§  867,  860;  Grant  v.  U.  S.  Bank, 

Cannon,  38  N.  J.  L.  382;  Strong  v.  Van  1   Caines  Cas.  112;   Wing  v.  McDowell, 

Deursen,  23  N.  J.  Eq.  369;  Macintosh  v.  Walk.  (Mich.)  175;  Chandler  v.  Dyer,  37 

Thurston,  25  N.  J.  Eq.  242.  Vt.  845. 

«  Dusenbury  v.  Hulbert,  2  Thomp.  &  C.       It  is  prohibited  by  atatnte  in  Geoigia. 

177 ;  Houaton  r.  Houston,  67  Ind.  276.  Code  1873,  f  1962.    See  §  lOtt. 

^  Tacking  in  England  was  abolished  by 
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mortgage.  This  be  may  do,  so  far  as  the  mortgagor  is  concerned, 
irhen  an  express  or  implied  agreement  exists  allowing  him  to  do  so ; 
bat  he  cannot  tack  other  debts  to  his  mortgage  as  against  interven- 
ing mortgagees  and  judgment  creditors.^ 

^  OrriB  V.  Newell,  17  Conn.  97;  Col-  WeUs,  8  Ohio,  180;   Hnghes  v,  Worlej, 

qahonn  v.  AtkinsonB,  6  Munf.  550;   Siter  1  Bibb,  200;  Chase  v.  M'Donald,  7  Har.  & 

V.  McClanachan,  2  Gratt.  280;  Towner  r.  J.  160;  Aveiill  v,  Gatbrie,  8  Dana,  82. 
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I.  Notice  as  affecting  Priority  under  the  Registry  Acts, 

538.  The  dootrine  of  notice  as  affecting  priority  is  srenerally 
adopted  in  this  country.  Subsequent  purchasers,  who  have  notice 
of  a  prior  unrecorded  mortgage,  are  affected  by  their  knowledge  of 
it  in  the  same  way  that  the  prior  record  of  the  mortgage  would 
affect  them.^  Judgment  creditors  having  such  notice  stand  in  a 
like  position.^  The  doctrine  is  the  same  under  statutes  which  de- 
clare without  qualification  that  an  unacknowledged  or  unrecorded 
deed  shall  be  voi4  as  against  purchasers,  or  as  against  all  persons 
who' are  not  parties  to  the  conveyance.^  The  record  is  constructive 
notice  only ;  but  it  is  notice  to  all  the  world  that  comes  after.  Any 
other  notice  must  in  the  nature  of  things  be  limited  in  the  extent  of 
it,  bui,  so  far  as  it  goes,  its  effect  is  equitably  not  any  less,  certainly, 
than  that  of  the  record.  Having  notice  of  a  mortgage  defectively 
recorded,  or  not  recorded  at  all,  a  subsequent  purchaser  cannot 
claim  priority  for  his  own  deed.^  As  between  him  and  the  mort- 
gagee, it  is  the  same  as  if  the  prior  mortgage  had  been  dnly  re- 
corded.^   Therefore  priority  among  mortgagees   and  grantees  de- 

^  Vow  Jersey:  Conoverv.  Von  Mater,  18  >  Wallis  v.  Rhea,  10  Ala.  451,  IS  Ala. 

N.  J.  Eq.  481 ;  Hendriclcson  v.  WooIIey,  39  646 ;  Jordan  i;.  Mead,  12  Ala.  247. 

N.  J.  L.  307.    Iowa:   Bell  r.  Thomas,  2  >  Westerly  Say. Bank  v.  Stillman  Manaf. 

Iowa,  384 ;  Peters  v.  Ham,  62  Iowa,  656,  18  Co.  16  R.  1. 497, 17  Atl.  Rep.  918 ;  Ballock 

N.  W.  Rep.  296.    New  York:  Butler  v.  v.  Whipp,  15  R.  L  195,  2  Atl.  Rep.  309. 

Yiele,  44  Barb.  166;  Fort  v.  Bnrch,  5  Den.  *  Johnston  v,  Canby,  29  Md.  211 ;   Coe 

187 ;  Jackson  v.  Van  Valkcnburgh,  8  Cow.  r.  Winters,  15  Iowa,  481 ;  Forepangh  v, 

260.    Vermont :  Morrill  v,  Morrill,  53  Vt.  Appold,  17  B.  Mon.  625;  Jobnaou  r.  Badger 

74,  38  Am.  Rep.  659.    Tennafaee:  Kirk-  M.  &  M.  Co.  13  Nev.  351. 

Patrick  V.  Ward,  5  Lea,  434.    Wiioonfin:  «  Hill  v.  McNichol,  76  Me.  314;  Cope- 

Rowell  17.  Williams,  54  Wis.  636, 12  N.  W.  land  v.  Copeland,  28  Me.  525;  Sroallwood 

Rep.  86 ;  Mueller  v.  Brigham,  53  Wis.  173,  v.  Lewin,  15  N.  J.  Eq.  60;  Ohio  Life  Ins. 

10  N.  W.  Rep.  866.  &  Trust  Co.  v.  Ross,  2  Md.  Ch.  Dec  25; 
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pends  not  only  upon  the  date  of  tbeir  deeds  and  the  date  of  their 
record,  bat  also  upon  the  knowledge  they  have  of  the  true  state  of 
the  facts  as  to  the  title,  and  of  the  rights  and  equities  of  those 
who  have  not  fixed  their  priority  by  duly  recording  their  deeds.^ 

Notice  of  an  invalid  deed  does  not  affect  a  purchaser.  Thus, 
under  the  statutes  of  New  York,  a  deed  in  fee  of  a  freehold  estate  • 
not  duly  acknowledged  or  attested  does  not  take  effect  as  against  a 
subsequent  purchaser ;  and  consequently  a  purchaser  with  notice  of 
a  prior  deed  which  is  void  under  this  statute  may  treat  such  prior 
deed  as  void.^  But  a  purchaser  may  have  actual  notice  of  a  valid 
deed  from  a  record  of  it  which  does  not  operate  as  constructive 
notice  by  reason  of  its  not  having  been  executed  according  to  the 
statute.^ 

There  is  a  presumption  that  the  first  recorded  mortgage  has 
priority;  and  the  burden  of  proving  that  the  mortgagee  in  such 
mortgage  had  knowledge  of  the  existence  of  a  mortgage  of  prior 
execution  rests  upon  the  party  who  makes  this  claim.^ 

The  notice,  however,  may  lose  its  effect  through  the  agreement 
of  the  mortgagee  of  the  unrecorded  mortgage.  Thus  where  a  mort- 
gagee agreed  to  keep  his  mortgage  off  the  record  in  order  to  enable 
the  mortgagor  to  borrow  money  on  the  property  by  giving  a  first 
mortgage,  and  such  agreement  was  made  known  to  the  mortgagee 
taking  the  mortgage  second  in  date,  at  or  before  its  execution,  and 
his  mortgage  was  first  recorded,  such  notice  will  not  give  the  unre- 
corded mortgage  priority.^ 

Undoubtedly  it  was  the  purpose  of  the  laws  providing  for  the 
registry  of  conveyances  of  land  to  enable  every  one  by  this  means 
to  determine  fully  the  title  to  the  land,  without  depending  upon  the 
possession  of  the  title  deeds,  or  upon  inquiry  or  notice  outside  of 
the  registry.  The  symmetry  of  the  registry  system  has  been  dis- 
turbed and  broken  in  upon  by  judicial  construction,  in  order  to 
prevent  a  fraudulent  use  of  the  statute,  which  it  is  to  be  presumed 
the  statute  did  not  intend.  To  allow  one  who  has  actual  or  implied 
notice  of  a  prior  unrecorded  deed  of  the  same  property,  or  such 

Smith  V.  Nettles,  13  La.  Ann.  241 ;  Pike  *  Masfi^rove  v,  Bonser,  5  Oreg.  313,  20 

V.  Armstead,  1  Dev.  Eq.  110 ;  Solma  v.  Mc-  Am.  Hep.  737  ;  HasUDgs  i;.  Cutler,  24  N.  H. 

Callocb,  5  Pa.  St.  473;  Jackson  v.  Van  481. 

Valkenburgh,  8  Cow.  260.  *  Hendrickson  v.  Woollej,  39  N.  J.  Eq. 

1  La  Farge  Fire  Ins.  Co.  v.  Bell,  22  307;  Sheffej  v.   Bank  of  Lewisbnrg,  33 

Barb.  54;  Vredenbargh  v.  Bnrnet,  31  N.  J.  Fed.  Hep.  315. 

Eq.  229.  *  HendrickBon  v,  Woolley,  39  N.  J.  Eq. 

*  Chamberlain  v.  Spargar,  86  N.  T.  603 ;  307. 
Nellifl  V.  Munson,  108  N.  Y.  453,  15  N.  E. 
Rep.  739 ;  Erwin  v.  Shuej,  8  Ohio  St.  509. 
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notice  of  eqaitable  rights  of  other  persons  in  the  property,  to  obtain 
priority  by  recording  j^is  own  deed,  would  be  to  enable  him  to  take 
advantage  of  the  registry  laws  to  obtain  an  unfair  or  fraadulent 
advantage  by  means  of  them*  Exceptions  to  the  literal  applica- 
tion of  the  law  have  therefore  been  engrafted  upon  it  to  meet  the 
eqaitable  consequences  of  such  notice.^ 

639.  Exceptions  as  regards  mortgages  in  Arkansas,  North 
Ceurolina,  and  Ohio.  —  As  already  noticed,  it  has  been  questioned 
whether  the  courts  ought  ever  to  have  sufiFered  the  question  of  actual 
notice  to  be  agitated  against  one  whose  conveyanee  is  duly  regis- 
tered.^ The  basis  of  the  doctrine  of  notice  is,  that  it  is  uncon- 
scientious and  fraudulent  to  permit  a  junior  purchaser  to  defeat  a 
prior  conveyance  or  incumbrance  of  which  he  has  knowledge.'  Bat 
it  has  been  doubted  whether  this  doctrine  does  not  give  occasion 
to  more  fraud  than  it  prevents ;  and  whether  vigilance  in  record- 
ing a  mortgage  sliould  not  be  rewarded  as  much  as  vigilance  in 
obtaining  it.^  Accordingly,  as  regards  mortgages,  the  statutes  of  a 
few  States  make  the  recording  of  them  essential  to  their  validity 
as  against  third  persons.  Thus  in  Arkansas  it  is  provided  that  a 
mortgage  shall  be  a  lien  from  the  time  the  same  is  filed  in  the 
recording  office,  and  not  before ;  and  actual  notice  does  not  avail  to 
give  it  validity  as  against  third  persons.^ 

Under  the  registration  law  in  North  Carolina  it  is  held  that  no 
notice,  however  full  and  formal,  will  supply  the  place  of  registra- 
tion of  a  deed  of  trust  or  mortgage ;  the  statute  declaring  that 
they  shall  not  be  valid  at  law  to  pass  any  property  as  against  cred- 
itors or  purchasers  for  a  valuable  consideration  but  from  their  regis- 
tration.^ But  if  a  mortgage  states  that  the  land  conveyed  had 
previously  been  conveyed  in  trust  to  secure  the  payment  of  a  cer- 
tain debt,  although  such  first  mortgage  was  not  recorded  till  after 
the  second  'mortgage  was  recorded,  and  therefore  was  inoperative  as 

1  See   Hart  v.  Farmers'  &   MechaDics*  ^  Dig.   of    Stats.    §    474S;  Jacowa/  r. 

Bank,  33  Vt.  252,  per  Chief  Jastice  Red-  Gauh,  20  Ark.  190,  73  Am.  Dec  494;  F17 

field.  V.  Martin,  33  Ark.  203 ;  Dodd  v.  Ftoker,40 

«  Per  Sir  Wm.  Grant,  in  Wyatt  r.  Bar-  Ark.  536. 

well,  19  Ves.  485,439;  Behham  v.  Keane,  «  Code  1883,  §  1254;  Robinson  r.  Wil- 

1  Johns.  &  H.  685 ;  Ford  v.  White,  16  Beav.  loughby,  70  N.  C.  358 ;  Fleming  r.  Bnrgin, 

120;  per  Colcock,  J.,  in  Price  v.  White,  Bai-  2  Ired.  Eq.  584;  Leggett  v.  BaMoek,  Basb. 

ley  Kq.  240;  Canal  Co.  v.  Rnssell,  68  111.  L.  283;  King  r.  Portis,  77  N.  C.  25;  Deal 

426 ;  Donahue  v.  Mills,  41  Ark.  421 ;  Allen  v.  Palmer,  72  N.  C.  582;  Todd  v.  Outlaw, 

V.  Cadwell,  55  Mich.  8, 20  N.  W.  Rep.  692;  79  N.  C.  235  ;  Htnton  v.  Leigh,  102  N.  C 

Moore  v,  Thomas,  1  Oreg.  201.  28,  8  S.  £.  Rep.  890;  Traders'  Nat.  Bank 

'  Harrington  v,  Allen,  48  Miss.  492.  v.  Manuf.  Co.  96  N.  C.  398,  3  S.  E.  Bep. 

^  Per    Hitchcock,    J.,    in    May  ham    v.  363;  Traders'  Nat,  Bank  r.  Hanoi  Co* 

Coombs,  14  Ohio,  428.  100  N.  C.  345, 5  S.  S.  Rep.  81. 
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to  the  aecond  mortgage,  yet  the  holder  of  the  first  mortgage  is 
entitled  to  satisfaction  out  of  the  land  in  preference  to  the  holder  of 
the  second  mortgage ;  for  the  latter  mortgage  is  regarded  as  creat- 
ing a  trust  for  the  payment  of  the  prior  mortgage  in  preference  to 
the  second  mortgage.^ 

Under  the  recording  acts  of  Ohio,  the  doctrine  of  notice  has  no 
place,  inasmucli  as  all  mortgages  take  effect  from  the  time  they  are 
deliyered  to  the  recorder.^  A  judgment  recovered  after  the  date  of 
the  mortgage,  and  before  it  is  recorded,  takes  precedence  of  it.^ 
The  admission  of  evidence  of  actual  notice  of  a  prior  unrecorded 
deed,  as  affecting  a  mortgagee's  right  of  priority,  is  attended  ^ith 
all  the  danger  and  uncertainty  incident  to  parol  evidence,  when 
used  for  the  purpose  of  affecting  written  instruments  and  disturbing 
titles,  and  for  this  reason  the  policy  has  been  adopted  in  this  State 
of  allowing  the  whole  question  of  priority  to  be  settled  by  the 
simple  fact  of  prior  registry.  This  furnishes  a  clear  and  certain 
standard  of  (^cision  incapable  of  variation,  and  thus  avoids  a  very 
fruitful  source  of  litigation.^ 

640.  The  right  of  the  first  purchaser  or  mortgagee  to  pre- 
serve his  title  by  reoording  his  deed  continues  after  any  number 
of  subsequent  conveyances  in  the  chain  of  title  derived  from  the 
second  grantee  from  the  original  grantor,  although  the  deeds  in 
this  chain  of  title  have  all  been  duly  recorded,  provided  that  such 
subsequent  purchasers,  one  and  all,  have  bought  either  with  know- 
ledge of  the  prior  unrecorded  deed  or  without  paying  valuable  con- 
sideration. So  long  as  this  state  of  things  continues,  the  prior  title 
will  hold,  and  may  be  perfected  by  record.  But  so  soon  as  any  one 
in  the  chain  of  title  under  the  second  conveyance  purchases  in  good 
faith  for  a  vahiable  consideration,  and  places  his  deed  on  record,  the 
title  under  the  first  unrecorded  deed  is  gone  forever,^  unless  it  be 

1  Hinton  r.  Leigh,  102  N.  C.  28,  8  S.  E.    Ohio  St.  427,  2  N.  E.  Hep.  846 ;  Kemper 
Rep.  890.  V,  Campbell,  44  Ohio  St.  210,  6  N.  E.  Rep. 

*  R.  S.  1890,  f  4183;  Holliday  v.  Prank-    566. 

lin  Bank,  16  Ohio,  533 ;  Stansell  v.  Roberts,  *  This  point  is  fully  illnstrated  in  the  case 

13  Ohio,  148, 42  Am.  Dec.  193 ;  Mayham  v,  of  Fallass  v.  Pierce,  30  Wis.  443,  which  was 

Coomfae,  14  Ohio,  428 ;  Bloom  v.  Noggle,  several  times  argued  before  the  court,  and 

4  Ohio  St.  45 ;  Bercaw  v.  Cockerill,  20  Ohio  was  finally  decided    In   a  well-considered 

Sl  163,  and  cases  there  cited ;  Home  Build-  opinion  by  Chief  Justice  Dixon.   Using  the 

ing  Asso.  V.  Clark,  48  Ohio  St.  427,  2  N.  E.  same  illustration  given  above,  he  says :  "  If, 

Rep.  846 ;  Erwin  v.  Shney,  8  Ohio  St.  509.  for  example,  in  the  case  supposed,  C  took 

And  see  Astor  v.  Wells,  4  Wheat.  466.  his  deed  with  knowledge  of  the  prior  con- 

*  Mayham  v.  Coombs,  14    Ohio,  428 ;  veyance  to  B.,  and  had  then  conveyed  to 
Holliday  v,  Franklin  Bank,  16  Ohio,  533.  D.,  who  had  like  knowledge,  and  D.  should 

*  Per  Ranney,  J.,  in  Bloom  v.  Noggle,  4  convey  to  E.,  and  so  on,  conveyances  should 
Ohio  St.  45 ;  Bailding  Asso.  v.  Chirk,  48  be  executed  to  the  end  of  the  alphabet,  each 
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conveyed  to  a  former  owner  who  was  charged  with  notice  of  the 
prior  equity. 

This  class  of  cases  very  frequently  presents  questions  of  the  great- 
est difficulty ;  and  the  language  of  Lord  Chancellor  Northington  is 
generally  applicable  to  any  ope  of  them :  **'  This  is  one  of  those 
cases  which  are  always  very  honorably  labored  by  the  counsel  at 
the  bar,  and  determined  with  great  anxiety  by  the  court,  as  some 
of  the  parties  must  be  shipwrecked  in  the  event."  ^ 

541.  As  a  general  rule  a  purchaser  is  not  bound  to  search 
the  records  for  incumbrances  as  against  a  title  that  does  not 
appear  of  record.^  Generally,  therefore,  the  record  of  any  mort- 
gage prior  to  the  conveyance  by  which  the  mortgagor  took  his  title 
is  no  notice  of  the  incumbrance  to  a  subsequent  purchaser.'  The 
whole  object  of  the  registry  acts  is  to  protect  subsequent  purchasers 
and  incumbrancers  against  previous  conveyances  which  are  not  re- 
corded, and  to  deprive  the  holder  of  previous  unregistered  oonvey- 

• 

sabaequent  grantee  having  knowledge  of  from  two  persons  daring  the  same  period. 

B.'s  prior  right,  and  all  of  their  convey-  The  authorities  cited  in  support  of  this 

ances  being  recorded,  yet  then,  if  B.  shonld  view  are  the  earlier  cases  in  Masaachnsetts 

record  his  deed  before  the  last  grantee  with  and  Wisconsin. 

knowledge,  and  Z.  should  make  conveyance,  In  Day  r.  Clark,  25  Vt.  397, 402,  the  rule 
the  purchaser  from  Z.  would  be  bound  to  is  laid  down  that  the  record  of  the  prior 
take  notice  of  B/s  rights,  and  of  the  rela-  deed  after  the  second  is  notice  to  a  por- 
tions existing  between  them,  and  all  the  chaser  from  the  vendee  in  the  second  that 
subsequent  purchasers  from  C.  to  Z.  inclu-  there  is  such  a  prior  deed ;  but  the  record 
sive.  And  in  the  same  case,  if  Z.  should  of  it  is  no  notice  that  the  vendee  in  the 
sell  to  a  purchaser  in  good  faith  for  value  second  deed,  at  the  time  he  secnred  it,  bad 
from  him,  yet  if  B.  shonld  get  his  convey-  notice  of  the  first  deed,  and  without  such 
ance  recorded  before  that  of  such  purchaser,  notice  the  title  of  the  purchaser  from  the 
his  title  would  be  preferred  because  of  such  vendee  in  the  second  bat  first  recorded  deed 
first  record.  And  it  is  manifest  that  the  would  not  be  affected  by  the  fraud  or  know- 
same  result  would  follow  if  in  the  case  sup-  ledge  of  his  vendor, 
posed  none  of  the  subsequent  grantees,  from  The  doctrine  of  the  text  is  alao  supported 
C.  to  Z.  inclusive,  paid  any  valuable  consid-  by  English  v,  Waples,  13  Iowa,  57 ;  Sims  0. 
oration  for  the  land  ;  or  if,  in  the  case  of  Hammond,  S3  Iowa,  368 ;  Bayles  p.  Yoon^^, 
each  successive  grantee,  his  title  was  de-  51  111.  127 ;  Mahoney  v.  Middleton,  41  CsL 
fective  and  invalid  as  against  B.,  either  by  41 ;  Hill  v.  McNichol,  76  Me.  814,  316. 
reason  of  his  knowledge  of  B.'s  title,  or  be-  ^  See  Stanhope  v.  Verney,  2  Eden,  81. 
cause  he  was  a  mere  volunteer,  paying  no  ^  Ck)ok  v.  Travis,  20  N.  Y.  400,  40S; 
consideration  whatever  for  the  conveyance."  Losey  v.  Simpson,  11  N.  J.  Eq.  3,  246; 
The  case  of  Ely  v.  Wilcox.  20  Wis.  523,  91  Clark  v.  Mackin,  30  if nn,  41 1 ;  Stockwell  v. 
Am.  Dec.  436,  is  overruled.     Fallass    v.  State,  101  Ind.  1. 

Pierce,  30  Wis.  443,  is  followed  in  Girardin  *  §  469;  Calder  v.  Chapman,  52  Pa  St 

V.  Lampe,  58  Wis.  267,  16  N.  W.  Bep.  614;  359,  91  Am.  Dec.  163;  Wing  v.  McDoveU, 

Erwin  v.  Lewis,  32  Wis.  276.  Walk.  (Mich.)  1 75 ;  Farmers'  Loan  &  Trust 

See  White  &  Tudor's  Lead.  Cas.  in  Eq.  Co.  v.  Maltby,  8  Paige,  361 ;   Montgomoy 

4th  Am.  ed.  vol.  2,  pt.  1,  p.  212,  for  a  dis-  v,  Keppel,  75  Cal.  128, 19  Pac  Bep.  178; 

sent  to  this  line  of  decisions,  because  they  Bingham  v.  Eirkland,  34  N.  J.  Eq.  229 ; 

make  :t  requisite  to  search  for  conveyances  Tarbell  t;.  West,  86  N.  Y.  280. 
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ances  of  his  right  of  priority  which  he  would  have  at  thetsommon 
law.  The  title  upon  record  is  the  purchaser'^  protection.  The 
registry  of  a  deed  is  notice  only  to  those  who  claim  through  or 
under  the  grantor  by  whom  the  deed  was  executed.  When  one  link 
in  the  chain  of  title  is  wanting,  there  is  no  clue  to  guide  the  pur- 
chaser in  his  search  to  the  next  succeeding  link  by  which  the  claim 
is  continued.  When  the  purchaser  has  traced  the  title  down  to  an 
individual,  out  of  whom  the  record  does  not  carry  it,  the  registry 
acts  make  that  title  the  purchaser's  protection.^ 

Yet  the  circumstances  may  be  such  that  a  purch|,ser  will  be 
bound  to  search  the  records  for  incumbrances  as  against  a  title 
which  does  not  appear  upon  the  records ;  as,  for  instance,  when 
he  has  actual  notice  of  the  existence  of  a  mortgageable  estate  in 
another  prior  to  the  date  of  the  conveyance  to  himself.  One  hold- 
ing an  executory  contract  of  purchase,  or  one  in  possession  of  land 
under  a  contract  of  sale,  though  the  contract  be  by  parol,  has  a 
mortgageable  interest,  and  a  mortgage  of  it  may  be  legally  and 
properly  recorded,  so  as  to  take  precedence  of  a  subsequent  convey- 
ance of  the  property,  if  the  subsequent  purchaser  had  actual  notice 
of  the  existence  of  the  mortgageable  estate  in  the  mortgagor  prior 
to  his  receiving  his  own  deed.^ 

A  recital  in  a  deed  that  the  grantee  had  been  in  possession  of  the 
granted  farm  since  a  given  date,  several  months  prior  to  the  deed, 
under  a  contract  for  the  purchase  of  it,  is  actual  notice  to  one  claim- 
ing under  the  title  of  such  deed  that  the  grantee  had  been  in  pos- 
session before  he  received  a  deed  of  the  land  ;  and  the  law  charges 
him  with  notice  that  such  grantee  had,  during  such  possession,  a 
mortgageable  interest  in  the  land;  and  he  is  bound  to  search  the 
records  for  incumbrances  against  the  title  from  the  time  the  grantee 
entered  into  possession  under  the  contract,  and  he  is  bound  by  a 
mortgage  made  by  such  grantee  while  in  possession  under  the  con- 
tract of  sale  and  before  receiving  a  deed.^ 

^  Pel  Chancellor  Williamson,  in  Losey  v.  and  reciting  that  it  is  confirmatory  of  a 

Simpson,  11  N.  J.  Eq.  246 ;  Roll  v.  Rea,  50  deed  dated  January  first,  under  which  he 

N.  J.  L.  264, 12  Atl.  Rep.  905.    And  see  has  been  in  possession  since  that  date,  and 

Cook  V.  Travis,  20  N.  Y.  400;  Parkist  v,  whidh  deed  has  been  lost,  it  would  not  be 

Alexander,  1  Johns.  Ch.  394,  398.  held  that  a  search  back  to  the  date  of  the 

'  See  §  409;  Crane  v.  Turner,  7  Hun,  confirmatory  deed  was  due  diligence  in  a 

357.  person  who  had  actual  notice  of  the  recital, 

'  Crane  v.  Turner,  7  Hun,  357.    Mr.  Jus-  even  though  accompanied  by  inquiry  of  the 

tice  Follett,  by  way  of  illustration,  said :  "  If,  grantee;  and  if  he  should  take  a  mortgage 

January  first,  a  grantee  receives  a  deed  and  and  record  it,  it  would  not  have  precedence 

enters  into  possession,  but  neglects  to  record  over  a  duly  recorded  mortgage  given  be- 

the  deed,  or  it  is  destroyed,  and  subsequently  tween  the  dates  of  the  first  and  second 

he  receives  a  new  deed  bearing  a  later  date,  deeds." 
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642.  Notice  of  a  secret  traet.  —  It  is  frequently  the  case  that 
an  estate  which  appears  by  the  record  to  be  absolutely  the  prop- 
erty of  the  grantee  is  in  fact  h^ld  by  him  in  trust  for  anoth^  per- 
son. In  such  case,  any  one  who  deals  with  him  in  respect  to  this 
estate,  with  knowledge  of  the  trust,  takes  it  subject  to  the  trust, 
and  will  be  required  to  perform  it  and  discharge  the  lien.^  If  the 
conyeyance,  though  absolute  in  form,  be  in  fact  a  mortgage,  a  par^ 
chaser  with  knowledge  of  this  fact  takes  the  estate  subject  to  the 
mortgage.  **  Though  a  purchaser  may  buy  in  an  incumbrance,  or 
lay  bold  on  any  plank  to  protect  himself,  yet  he  shall  not  protect 
himself  by  the  taking  a  conveyance  from  a  trustee  after  he  had 
notice  of-  the  trust,  for,  by  taking  a  conveyance  with  notice  of  the 
trust,  he  himself  becomes  the  trustee,  and  must  not,  to  get  a  plank 
to  save  himself,  be  guilty  of  a  breach  of  trust."  ^ 

One  who  acquires  the  legal  title  to  land  with  notice  of  an  equi- 
table mortgage  in  another  will  be  decreed  to  hold  the  legal  title  for 
the  benefit  of  the  equitable  mortgagee.^ 

II.  Actual  Notice. 

643.  There  are  three  kindB  of  notioe,  —  actual,  implied,  and 
constructive.  As  the  doctrine  of  notice  as  affecting  the  priority 
of  incumbrances  arises  from  the  equitable  view  that  it  is  fraud  in 
one,  who  has  notice  of  an  adverse  claim  in  another,  to  attempt  to 
acquire  a  title  to  the  prejudice  of  the  interest  of  which  he  has  been 
made  aware,  it  is  obvious  that  the  actual  culpability  involved  by 
the  notioe  must  depend  altogether  upon  the  kind  and  degree  of 
notice  received.  Yet  the  legal  consequences  are  the  same,  whatever 
the  kind  and  degree  of  the  notice  may  be,  provided  the  notioe  is 
imputed  at  all.  Notice,  however,  is  not  necessarily  or  commonly 
knowledge,  though  in  legal  effect  it  may  be  equivalent  to  know- 
ledge. 

644.  Actual  notice  literally  means  direct  personal  knowledge.^ 

1  Feiran  v.  Cherry,  9  Vera.  384 ;  Corj  v.  geraoll,  7  Pa.  St.  S40 ;  Jonei  p.  Shaddock, 

Eyre,  1  De  G.,  J.  &  S.  149 ;  Anon.  S  Freem.  41  Ala.  262;  Smith  v.  Walser,  49  Mo.  SdO; 

137,  pi.  yii. ;  Wormley  v,  Wormley,  8  Wheat.  Learned  v.  Tritch,  6  Colo.  43S ;  Dixod  v. 

431;  Caldwell  i;.  Carrington,  9  Pet.*  86;  Caldwell,  15  Ohio  St.  413,  S6  Am.  Tkc 

Boone  v.  Chiles,  10  Pet.  177 ;  Oliver  o.  487 ;  Jackeon  o.  Blackwood,  4  McAr.  188; 

Piatt,  8  How.  833 ;  Wright  o.  Dame,  28  Wetheredr.  Boon,  17  Tex.  143. 

Pick.  55;  Harwood  v.  Pearson,  122  Mass.  ^  Saunders  v.  Dehew,  2  Yem.  271. 

425 ;  Smith  i;.  Bowen,  35  N.  T.  83 ;  Sadler's  *  Qale  v.  Morris,  29  N.  J.  £q.  232 ;  Looas- 

App.  87  Pa.  St.  154;  Lyons  «.  Bodenhamer,  bury  v,  Norton,  59  Conn.  170. 

7  Kane.  455 ;  Murray  v.  Ballon,  1  Johns.  *  Story's  Eq.  Jnr.  f  399 ;  Lamb  v,  Fieree, 

Ch.  566;  James  v.  Cowing,  17  Hnn,  256;  113  Mass.  72;  Crassen  v.  SwoT6land,22lBd. 

Dillaye  v.  Commercial  Bank,  51  N.  T.  345 ;  427 ;  Bogers  n.  Jones,  S  N.  H.  864;  WO- 
West  V.  Fitz,  109  111.  425;  Sergeant  v.  In- 
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Tet  the  term  is  often  used  in  a  broader  sense  as  including  notice 
implied  from  indirect  or  circumstantial  evidence.^  Whether  it  ex- 
ists in  any  particular  case,  and  whether  it  is  sufficient  to  charge  the 
party  whom  it  is  sought  to  affect  by  it,  is  a  question  of  fact  to  be 
considered  and  determined  upon  the  eyidence  in  each  particular 
case.  It  is  deemed  effectual  and  sufficient  when  the  evidence  shows 
that  the  matters  relating  to  the  prior  cliura  or  interest  of  another, 
constituting  notice  of  it,  are  brought  distinctly  to  the  knowledge 
and  attention  of  the  person  it  is  sought  to  affect.^ 

Whether  **  actual  notice "  means  actual  knowledge  or  includes 
constructive  knowledge,  in  statutes  requiring  actual  notice  to  affect 
a  purchaser,  is  a  question  upon  which  the  decisions  are  not  in  har- 
mony. In  Massachusetts  it  is  held  that,  although  a  purchaser  has 
knowledge  that  the  lands  had  been  sold  and  purchased  by  another 
person,  yet  if  no  deed  had  been  recorded,  and  the  purchaser  had  no 
knowledge  that  a  deed  had  been  made,  he  is  not  chargeable  with 
actual  notice.^  Therefore  proof  of  open  and  notorious  occupation 
and  improvement,  or  of  other  facts  which  would  reasonably  put  a 
purchaser  upon  inquiry,  is  not  sufficient ;  ^  but  one  claiming  under 
an  unrecorded  deed  must  prove  that  the  subsequent  purchaser  had 
actual  knowledge  of  some  claim  or  right  of  the  person  holding  posr- 
seasion,  or  actual  knowledge  or  notice  of  the  unrecorded  deed.  It 
is  competent,  however,  to  present  to  the  jury  evidence  of  implied 
or  constructive  notice  to  the  purchaser  of  an  unrecorded  deed  in 
connection  with  direct  evidence  that  he  had  actual  notice  of  such 
deed.^  Moreover,  actual  knowledge  of  an  unrecorded  deed  does 
not  mean  that  the  purchaser  shall  have  positive  and  certain  know- 
ledge of  its  existence,  or  such  knowledge  as  he  would  acquire  by 


V.  Brown,  15  N.  Y.  354 ;  Baltimore  168, 166 ;  Pomroy  v.  Sterena,  11  Met.  244 ; 

V.  WiUiams,  6  Md.  235.  Doolej  v.  Woloott,  4  Allen,  406 ;  Sibley  v. 

Tho  lUtates  of  Maaaachoietts  proTtda  LefiSngwell,  8  Allen,  584. 

that  no  nnreeorded  deed  shaU  be  Talid  aave  ^  Kaapp  v,  Bailey,  79  Me.  195,  9  Atl. 

as  ac^ainat  the  grantora  and  peraona  haTing  Bep.  122. 

**  aetoal  notice  tbereol."    By  actual  notice  >  Robinaon's   Law  ol   Priority,  p.  27 ; 

ia  not  meant  neceaaarily  that  a  peraoa  mnat  Michigan  Mat.  I*  Ina.  Co.  v.  Conant,  40 

aetnally  have  aeen  or  been  told  of  the  deed  Mich.  530;  Veat  v,  Michie,  81  Gratt.  149; 

by  the  grantor,  but  it  means  any  inteUigible  Jackson,  L.  ib  8.  R.  Go.  v.  Davison,  65 

infonnation  of  it,  either  verbal  or  in  writing,  Mich.  437,  37  N.  W.  Rep.  537. 

eoming  from  a  sonrce  which  a  party  ought  *  Lamb  v.  Pieioe,  113  Maaa.  72. 

to  give  heed  to.    Cords  «.  Mnndy,  8  Met.  *  White  v.  Foster,  102  Mass.  375 ;  Sibley 

405;  Georgev.  Kent,7  Allen,  16.  This  pro-  v,  Leffingwell,  8  Allen,  684;  Parker  i;.  Os. 

vision  was  first  adopted  in  the  Rev.  Stat,  of  good,  3  Allen,  487 ;  Mara  v.  Pierce,  9  Gray, 

1886,  before  which  time  implied  or  oonstroo-  806 ;  Pomroy  o.  Stevens,  1 1  Met.  244.   Also 

tire  notice  waa  held  to  be  sufficient,  bnt  now  in  Indiana:  Crassen  v.  Swoveland,  22  Ind. 

haa  no  effect    Parker  v.  Oagood,  3  Allen,  427,  434. 

487.    And  aee  Lawrence  o.  Stration,  6  Cuah.  <  Sibley  v,  Lefl&ngwell,  8  Allen,  584. 
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seeing  the  deed,  or  being  told  of  it  by  the  grantor.  It  is  sach 
knowledge  as  men  usnally  act  upon  in  their  ordinary  affairs.^ 
This  construction  of  the  requirement  of  actual  notice  to  affect  a 
subsequent  purchaser  gives  full  effect  to  the  words,  and  is  in  accord- 
ance with  the  definition  of  them  given  by  the  best  writers.  This 
construction,  moreover,  gives  full  effect  to  the  registry  laws,  and 
enables  purchasers  to  rely  upon  them  fully  and  implicitly  without 
searching  the  outside  world  to  ascertain  the  true  state  of  the  title. 
It  simply  requires  of  all  persons  who  hold  or  claim  any  interest  in 
real  estate,  that  they  shall  use  due  care  and  diligence  in  placing 
their  rights  beyond  all  danger  by  obtaining  and  putting  upon  record 
proper  deeds. 

It  is  true,  however,  that  in  most  other  States  in  which  there  are 
statutes  requiring  "  actual  notice  "  or  "  knowledge  "  to  affect  a  par- 
chaser,  a  less  strict  interpretation  of  the  word  is  adopted,  and  actual 
notice  does  not  imply  actual  knowledge.  While  actual  notice  of 
an  unrecorded  deed  is  distinguished  from  mere  notice  such  as  would 
be  imputed  from  actual,  open,  and  visible  occupation,  whether 
known  to  the  purchaser  or  not,  yet  the  words  are  held  to  include 
constructive  knowledge  imputed  from  actual,  open,  and  visible  occu- 
pation, where  such  occupation  is  in  fact  known  to  the  purchaser,' 
or  from  other  facts  which  constructively  charge  him  with  notice. 
Notice  is  regarded  as  actual  when  the  purchaser  either  knows  of 
the  existence  of  the  adverse  claim  of  title,  or  is  conscious  of  hav- 
ing the  means  of  such  knowledge.^ 

1  In  Cartis  v.  Mundy,  3  Met.  405.  Fat-  Ohio,  408;  McKinzie  v.  Perrin,  15  Ohio  St 

nam,  J.,  said :  "  We  think  the  notice  shoald  162.    Oregon :  Miugroye  v.  Bonser,  5  Oreg. 

be  60  express  and  satisfactory  to  the  party  313,  26  Am.  Rep.  737 ;  Bohlman  v.  Coffin, 

as  that  it  would  be  a  fraud  in  him  snbse-  4  Oreg.  313 ;  Manaudas  v.  Mann,  14  Oreg. 

quently  to  purchase,  attach,  or  levy  upon  450, 13  Fac  Rep.  449.     l^aoonjrin :  Brink- 

the  land,   to   the    prejudice   of    the   first  man  v.  Jones,  44  Wis.  498,  521.    Theoomt 

grantee."  say :  "  We  recognize  the  obligation  to  give 

^  §  268;  Vattier  v.  Hinde,  7  Pet.  252.  some  effect  to  the  term  'actual  notioe,'a8 
Iowa :  Allen  v,  McCalla,  25  Iowa,  464,  96  distinguished  from  mere  '  notice,'  and  mast 
Am.  Dec.  56;  Wilson  v.  Miller,  16  Iowa,  therefore  hold  that  no  constractiTe  know- 
Ill.  Kansas:  Greer  v.  Higgins,  20  Eans.  ledge  shall  be  imputed  to  the  parchaser  u 
420;  Johnson  v.  Clark,  18  Kans.  157.  a  ground  of  notice.  For  example,  this  court 
Kaine  :  Enapp  v.  Bailey,  79  Me.  195 ;  has  held  that  actual,  open,  and  visible  ooca- 
Webstcr  v.  Maddoz,  6  Me.  256 ;  Porter  v,  pation,  whether  known  to  the  parchaser  or 
Sevey,  43  Me.  519.  Karylaad :  Ringgold  v.  not,  shall  be  deemed  sufficient  notioe  to  the 
Bryan,  3  Md.  Ch.  488 ;  Price  v.  McDonald,  purchaser  of  the  rights  and  equities  of  such 
1  Md.  403,  54  Am.  Dec  667.  Kissonri :  occupant.  This  rule  could  not  be  applied 
Vaughn  v.  Tracy,  22  Mo.  415,  25  Mo.  to  a  case  like  the  one  at  bar,  unless  soch 
318,  69  Am.  Dec.  471;  Speck  v.  Riggin,  actual  occupation  was  known  to  the  pnr- 
40  Mo.  405 ;  Maupiu  v.  Emmons,  47  Mo.  chaser."  See,  also,  Cnnningham  v.  Brown, 
304 ;  State  Bank  v.  Frame  (Mo.),  20  S.  W.  44  Wis.  72. 

Rep.  620.     Ohio:  Eelley  v.  Stanbery,  13       *  Speck  o.  Riggin, 40 Mo. 405;  Michigan 
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ACTUAL  HOTICE.  [§§  645,  546. 

In  other  States,  under  statnteB  that  speak  of  *^  notice  "  instead  of 
actual  notice,"  for  stronger  reasons,  actual  knowledge  or  actual 
notice  is  not  meant,  but  such  notice  only  as  might  be  charged  upon 
a  purchaser  if  he  had  used  the  means  of  knowledge  he  actually 
possessed.^ 

646.  Notioe  implied  by  oirciunstances  has  been  called  actual 
notice  in  the  second  degree.^  Most  of  the  courts  have  construed 
the  statutes  requiring  actual  notice  or  knowledge  so  as  to  include  this 
species  of  actual  notice  as  well  as  notice  by  direct  evidence.  Actual 
notice  under  this  broader  use  of  the  term  includes  all  instances  of 
actaal  notice  established  by  circumstantial  evidence.  '^  If  a  party 
has  knowledge  of  such  facts  as  would  lead  a  fair  and  prudent  man, 
using  ordinary  caution,  to  make  further  inquiries,  and  he  avoids  the 
inquiry,  he  is  chargeable  with  notice  of  the  facts  which  by  ordinary 
diligence  he  would  have  ascertained.  He  has  no  right  to  shut  his 
eyes  against  the  light  before  him.  He  does  a  wrong  not  to  heed  the 
*  signs  and  signals '  seen  by  him.  It  may  be  well  concluded  that 
he  is  avoiding  notice  of  that  which  he  in  reality  believes  or  knows. 
Actual  notice  of  facts  which,  to  the  mind  of  a  prudent  man,  indi- 
cate notice,  is  proof  of  notice."^  In  the  words  of  Mr.  Justice 
Strong,  **  Means  of  knowledge,  with  the  duty  of  using  them,  are  in 
equity  equivalent  to  knowledge  itself.^ 

646.  The  degrees  and  kinds  of  actual  notice  are  of  course 
without  number,  ranging  from  a  formal  written  statement  of  the 
lien,  giving  all  its  detail,  to  a  mere  verbal  declaration  of  the  fact 
of  its  existence ;  it  may  be  one  given  expressly  as  a  notice,  or  it 
may  have  come  in  an  accidental  way.  But  neither  the  manner  of 
the  notice  nor  the  purpose  of  it  is  material.*  The  degree  of  the 
notice,  however,  is  material.  *' Flying  reports  are  many  times 
fables  and  not  truth."  ^  A  mere  rumor  or  suspicion  that  some 
other  person  claims  an  interest  in  the  property  will  not  affect  a 
person  with  notice  of  such  interest.^     Formerly  the  rule  was,  that 

1  Trajlor  v.  Townsend,  61  Tex.  144.  pi.  67,  per  Lord  Keeper  Egerton.    And  see 

3  Knapp   V.  Bailey,  79   Me.  195,  204;  Butler  v.   Stevens,  26   Me.  484;  Doyle  v. 

Speck  u.  Riggin,  40  Mo.  405 ;   Manpin  v.  Teas,  5  HI.  202 ;    Wilson  v.  McCullougfa, 

Emmona,  47  Mo.  304 ;  Wilson  v.  Miller,  16  23  Fa.  St  440 ;  Bnttrick  v,  Holden,  13  Met 

Iowa,  111.  355. 

«  Knapp  V.  Bailey,  79  Me.  195,  204,  per  ^  Jolland  v.  Stainbridge,  3  Yes.  Jr.  478 ; 

Peters,  C.  J.,  denying  the  views  expressed  Satterfield  v,  Malone,  35  Fed.  Rep.  445 ; 

in  Spofford  v.  Weston,  29  Me.  140.  Farkhurst  v.  Hosford,  21   Fed.  Rep.  827  ; 

*  Cordova  v.  Hood,  17  Wall.  1.  Hardy  v.  Harbin,  1  Sawyer,  194 ;  Flagg  v. 

*  Smith  V.  Smith,  2  Compt  &  M.  231 ;  Mann,  2  Somn.  486.  Alabama :  Lambert 
North  British  Ins.  Co.  v.  Hallett,  7  Jnr.  N.  v.  Newman,  56  Ala.  623.  Delaware :  Hall  v, 
S.  1263 ;  Wailes  V.  Cooper,  24  Miss.  208, 228.  Livingston,  3  Del.  Ch.  348.    Georgia :  Rat- 

*  Wildgoose  v.  Wayland,  Gonldab.  147,  teree  v.  Conley,  74  Ga.  153.    minoii :  Chi- 
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§  547.]  NOTICE  AS  AFFE0TIN6  PBIOBITT. 

•uch  notice,  to  be  binding,  must  proceed  from  Bome  person  inter- 
ested in  the  property.^  Of  course,  formal  and  technical  notice  can 
be  given  only  by  the  person  directly  interested ;  bat  a  stranger  can 
give  information  which  will  affect  a  purchaser  by  putting  him  upon 
inquiry  as  to  the  fact.  Information  from  a  person  directly  inter- 
ested in  the  property  is  entitled  to  more  weight  than  the  statements 
of  a  stranger  are  entitled  to;  but  it  may  be  stated  as  a  genend 
proposition  that,  if  the  information  be  derived  from  any  other  sooroe 
entitled  to  credit,  and  it  be  definite,  it  will  be  equally  binding  as 
if  it  came  from  the  party  himself.^  Thus,  if  one  about  to  purchase 
land  is  informed  by  the  recorder  that  the  vendor  had  already  given 
a  deed  of  the  same  property  to  another  person  who  had  deposited 
his  deed  for  record,  but  had  withdrawn  it  before  it  was  recorded, 
this  information,  being  from  a  trustworthy  source,  and  being  definite 
as  regards  the  existence  of  the  prior  deed,  and  affording  the  means 
of  pursuing  the  inquiry,  operates  as  notice  to  the  purchaser  of  such 
prior  unrecorded  deed.^ 

647.  What  is  sufBcient  to  put  a  purohaser  upon  inquiry,  and 
affect  him  with  the  facts  which  the  inquiry  might  lead  to,  it  is  diffi- 
cult to  state  in  the  form  of  a  rule  universally  applicable.  In  each 
case  it  must  be  determined  whether  the  facts  and  circumstances  dis- 
closed are  such  as  to  charge  the  conscience  of  the  purchaser  with 
the  duty  of  following  up  the  inquiry.^    In  general,  a  notice  of  a 

eago  p.  Witt,  75  111.  211;  Pittman  v.  So-  Co.  5  Leitch,  627.    msooosiii:   Parker  p. 

fley,  64  111.  155 ;  Otis  i;.  Spencer,  102  111.  Kane,  4  Wis.  1,  65  Ara.  Dec.  2S3;  Lamont 

622,  40  Am.  Rep.  617.    Kaine:  Butler  v.  v.  StimBon,  5  Wis.  443. 

Stevens,  26  Me.  484.    Maaaaehnsetti :  Bat-  ^  Natal  Land  Co.  v.  Good,  2  L.  R.  P.  C 

trick  v.  Holden,  13  Met.  355.    Kiehigaa:  121 ;  Bambart  ti.  Greenabields,  9  Moore  P. 

Shepard  v.  Shepard,  36  Mich.  173.    Miisis-  C.  18,  36  ;  Rogers  v.  Hoskins,  14  Ga.  166; 

sippi :    Wailes  v.  Cooper,  24  Miss.  208 ;  Lamont  v.  Stimson,  5  Wis.  443,  62  Am. 

Loughridge  r.  Bowland,  52  Miss.  546 ;  Brick  Dec.  696 ;  Van  Duvne  v.  Vreelahd,  12  N.  J. 

V.  Paine,  50  Miss.  648.    Vew  J«n«7 :  Con-  Eq.  142,   155 ;  P^Ues  v.   Reading,  8  S. 

dlt  i;.  Wilson,  36  N.  J.  £q.  370;  Green  v.  &  R.  484,  496;  Ripple  v.  Riffle,  1  Rawk^ 

Morgan  (N.  J.  Eq.), 21  Atl.  Rep. 857.    Vow  386. 

York :  Jackson  v.  Van  Valkenburgh,  8  Cow.  ^  MuIIiken  v.  Graham,  72  Pa.  St.  484, 

260.    Ohio  :  Wood  worth  v.  Paige,  5  Ohio  490;  Butcher  tJi  Tocnm,  61  Pa.  St.  148,100 

St.  70 ;  Jaeger  v.  Hardy,  48  Ohio  St.  335,  Am.  Rep.  625 ;  Philips  v.  Bank  of  Lewis- 

97  N.  £.  Rep.  863,  per  Williams,  C.  J.  ton,  18  Pa.  St.  394;  Curtis  o.  Mundj,  9 

PMmaylvaiiia :   Manl  v.  Rider,  59  Pa.  St  Met.  405,  407 ;  Lawton  v.  Gordon,  87  CaL 

167  ;  Bugbee's  App.  110  Pa.  St.  331 ;  Kerns  202 ;  Martel  v.  Somers,  26  Tex.  551 ;  Bart- 

V.  Swope,  2  Watts,  75 ;  Churcher  v.  Gnem-  ktt  v.  Glassock,  4  Mo.  62 ;  Tucker  v.  Coa- 

pey,  39  Pa.  St.  84,  86 ;  Hotten stein  o.Lerch,  suble,  16  Oieg.  407,   19    Pac  Rep.  19; 

104  Pa.  St.  454,  460 ;  Jaques  v.  Weeks,  7  Jackson  v.  Van  Valkenburgh,  8  Cow.  260 ; 

Watts,  261,  267 ;  Wilson  v.  McCullough,  23  Jaeger  v.  Htady,  48  Ohio  St.  835,  27  N.  E 

Pa.  St.  440,  62  Am.  Dee.  347.  Tttas  :  Haw-  Rep.  868. 

ley  V.  Bullock,  29  Tex.  216,  222;  Martel  v.  *  Lawton  v.  Goedon,  37  Cal.  202. 

Somers,  26  Tex.  551 ;  Wethered  v.  Boon,  «  Baker  r.  BUss,  39  N.  T.  70;  William- 

17  Tex.  143.    Tixginia:  French  v.  Loyal  son  v.  Brown,  15  K  T.  854;  Fsssett  v. 
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AOTUAL  NOTICE.  [§  547* 

claim,  right,  or  interest  affecting  a  title  is  sufficient  if  it  is  such  a 
notice  as  a  man  of  ordinary  intelligence  would  act  upon  if  it  af- 
fected his  ordinary  business  affairs.^  A  very  brief  and  general 
statement  by  an  adverse  claimant  is  sufficient  to  chaise  a  purchaser 
with  the  duty  of  further  investigation.*  Notice  may  be  inferred 
from  slight  circumstances  when  it  is  shown  that  the  purchaser  and 
the  vendor,  who  has  made  a  prior  conveyance  or  incumbrance  of  the 
same  property,  are  intimately  associated  in  business,  or  intimately 
related  by  blood  or  connected  by  marriage.^ 

But  in  general  it  may  be  said  that  a  mere  want  of  caution  does 
not  charge  a  purchaser  with  notice.^  It  is  not  enough  that  he 
might  entertain  a  mere  suspicion  of  an  unknown  equity  or  interest* 
It  is  not  enough  that  an  over-prudent  and  cautious  man,  if  his  at*- 
tention  had  been  called  to  the  suspicious  circumstance,  would  have 
been  likely  to  seek  an  explanation  of  it.  There  roust  be  some  clear 
neglect  to  inquire,  after  having  some  notice  of  some  definite  equity 
or  interest  in  another. 

The  mere  fact  that  a  purchaser  knows  of  the  existence  of  a  debt 
for  unpaid  purchase-money  does  not  make  him  chargeable  with 
notice  of  an  unrecorded  mortgage  securing  such  purchase-money.^ 
But  a  purchaser  of  land  with  notice  that  his  vendor  holds  under  a 

Smith,  23  N.  Y.  252 ;  Chicago  v,  Witt,  75  for  example,  after  he  had  witnesaed  the  con- 

lil.  211;  Famumpic  Sar.  Bank  v.  First  NaL  veyance  he  had  gone  with  great  haste  and 

Bank,  53  Vt.  82 ;   Deason  v.  Taylor,  53  pat  an  attachment  upon  the  estate  before 

Mtas.  697  ;  Wilson  v.  Hnnter,  SO  Ind.  466 ;  the  giMitee,  with  ordinary  diligence,  had 

Harrison  v.  Boring,  44  Tex.  255.  time  to  put  his  deed  npon  record.     The 

^  Booth  I*.  Bamnm,  9  Conn.  286,  28  Am.  statute,  which  is  declaratory  of  the  prind- 

Dec.  339 ;  Bradlee  v.  Whitney,  108  Pa.  St.  pies  of  the  common  law,  considers  such 

862 ;  Barnes  v.  M'CIinton,  3  Pa.  67 ;  Mus*  conduct  to  be  fraudnlenti  and  will  protect 

grore  o.  Bonser,  5  Oreg.  313,  20  Am.  Rep.  the  party,  who  was  thus  intended  to  be  de- 

737  ;  Bohlman  v.  Coffin,  4  Oreg.  313 ;  Will-  prived  of  his  estate,  as  completely  as  if  his 

cox  V.  Hill,  11  Mich.  256;   Ringgold  v.  deed  had  been  recorded  before  the  attach- 

Waggoner,  14  Ark.  69 ;  Harrison  v.  Boring,  ment.'* 

44  Tex.  25i ;  Hrims  v.  Chadboame,45  Wis.  *  Russell  v.  Petree,  10  B.  Mon.  184. 

60;  State  Bank  v.  Frame  (Mo.),  20  S.  W.  *  Trefts  v.  King,  18  Pa.  St.  157. 

Rep.  620 ;  Meier  v.  Blnme,  80  Mo.  1 79, 1 83  ;  *  Ware  v.  Egmont,  4  De  G.,  M .  &  G.  460 ; 

Drej  V.  Doyle,  99  Mo.  467,  12  8.  W.  Rep.  Briggs  v.  Rice,  130  Mass.  50;  Bnttrick  v. 

287.    In  Curtis  v,  Mundy,  3  Met  405,  Pnt-  Holden,  13  Met.  355 ;  Woodworth  v.  P^ige,  6 

nam,  J.,  said :  "  Information  of  the  giving  Ohio  St.  70 ;  Willis  v.  Yallette,  4  Met.  (Ky.) 

of  a  deed  brought  home  to  a  party  with  as  186;  Cavin  v.  Middleton,  63  Iowa,  618,  19 

mneh  anthority  as  the  fact  of  the  marriage  N.  W.  Rep.  805 ;   Pftrker  v.  Conner,  93  N. 

or  death  of  a  friend  in  the  newspaper  would  Y.  118,124,  45  Am.  Rep.  178.    Some  of 

be,  as  we  think,  actual  notice  within  the  these  cases  probably  go  too  far  in  stating 

sMitttte.    And  if  such  actoal  notice  or  in-  that  the  purchaser's  negligence  must  go  to 

formation  should  prove  to  be  true,  the  party  the  extent  of  being  gross  or  culpable  in 

receiving  it  would  be  affected  by  it  as  mnch  order  to  affect  h!m  with  notice, 

as  if  he  had  seen  the  transaction,  and  so  *  Bell  v.  Tyson,  74  Ala.  353 ;  PoUak  v. 

had  actual  knowledge  of  the  fact;  as  if,  Davidson,  87  Ala.  551,  6  So.  Rep.  312. 
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§  548.]  NOTICE  AS  AFFECTING  PRIORITY. 

bond  for  title,  and  that  one  of  the  purchase-notes  mentioned  in  the 
bond  is  not  paid,  is  not  a  bond  fide  purchaser  for  value  as  against 
the  assignee  of  such  note  by  assignment  previously  made.^ 

The  mere  fact  that  one  who  was  a  witness  to  an  unrecorded 
mortgage  afterwards  became  the  purchaser  of  the  land  from  the 
mortgagor  is  not  sufficient  to  affect  him  with  notice  of  the  mort- 
gage.2 

If  an  assignee  of  a  mortgage  has  notice  that  it  was  made  to  his 
assignor  without  consideration  for  the  purpose  of  raising  money  by 
its  sale,  he  is  put  upon  inquiry  whether  any  liens  intervened  be- 
tween its  date  and  his  purchase  of  it ;  and  the  fact  that  the  mort- 
gagor offers  it  for  sale  is  a  circumstance  to  put  the  purchaser  upon 
inquiry.^ 

A  purchaser  may  be  charged  with  notice  by  the  fact  that  he  is 
paying  a  very  inadequate  price  for  the  property.*  He  may  also  be 
charged  with  notice  from  any  suspicious  circumstances  affecting  the 
transaction.^  Thus,  where  a  debtor,  under  circumstances  showing 
great  embarrassment,  and  otherwise  suspicious,  gave  to  a  creditor 
an  assignment  of  a  mortgage  covering  the  amount  of  the  debt,  it 
was  held  that  there  was  enough  in  the  circumstances  of  the  trans- 
action to  put  the  creditor  upon  inquiry  as  to  a  prior  assignment  by 
the  same  debtor  to  another  person,  and  he  was  therefore  charged 
with  notice  thereof.® 

548.  Notice,  to  supply  the  pla.oe  of  registry,  must  be  suffi- 
cient to  make  inquiry  upon ;  it  must  be  more  than  what  is  barely 
sufficient  to  put  the  party  upon  inquiry.*^  In  some  cases  it  is  even 
said  that,  to  break  in  upon  the  registry  acts,  the  notice  must  be  such 
as  will,  with  the  attending  circumstances,  affect  the  party  with 
fraud.® 

The  notice  must  be  clear  and  undoubted ;  ^  and  when  that  is  the 

1  Lytle  V.  Turner,  12  Lea,  641 ;  Payne  v.       ^  Dey  v.  Danhani,  2  Johns.  Cb.  188; 

Abercrombie,  10  Heisk.  161 ;  Dishmore  v.  Jackson  v.  Van  Valkenbargh,  8  Cow.  260; 

Jones,  1  Coldw.  555.  Williamson  v.  Brown,  15  N.  T.  354;  Beed 

>  Vest  V,  Michie,  31  Gratt.  149,  31  Am.  v.  Gannon,  50  N.  Y.  345;  Webster  0.  Van 
Bep.  722;  Goodwin  v.  Dean,  50  Conn.  517.  Steenbergh,  46  Barb.  211 ;    Tompkins  r. 

>  Mallison's  Est.  68  Pa.  St.  212.  Henderson,  83  Ala.  391, 3  So.  Rep.  774. 

4  Durant  v,  Crowell,  97  N.  C.  367  ;  Hop-  ^  Jones  v.   Smith,  1  Hare,  43 ;  Vest  v. 

pin  V.  Doty,  25  Wis.  573;  Runkle  v.  Gay.  Michie,  31  Gratt.  149,  31  Am.  Rep.  72S; 

lord,  1   Ney.   123;    Hume  v.  Franzen,  73  Goodwin  v.  Dean,  50  Conn.  517;  Hall  r. 

Iowa,  25 ;  Lounsbnry  v,  Norton,  59  Conn.  Livingston,  3  DeL  Ch.  348  ;  Woodwoith  r. 

170,  22  Atl.  Rep.  153,  per  Andrews,  C  J.  Paige,  5  Ohio  St.  70;  Pittman  17.  SoAej,  64 

A  £ck  V.  Hatcher,  58  Mo.  235;  Tilling-  III.  155;  Mundaj  v,  Vawter,  3  Gratt  518; 

hast  V.  Champlin,  4  R.  I.  173,  67  Am.  Dec.  Dey  v.  Dunham,  2  Johns,  Ch.  182;  Holmes 

510.  V,  Stout,  10  N.  J.  £q.  419. 

«  Hoytv.  Hoyt,  8B0SW.  511.  »  Uine  v.  Dodd,  2  Atk.  275;  Westr. 
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case  it  is  regarded  as  per  se  evidence  of  fraud  for  one  to  attempt  to 
defeat  a  prior  incumbrance  by  setting  up  a  subsequent  deed.^ 

It  is  sufficient  if  it  comes  within  the  rule,  Id  certum  est^  quod 
eertum  reddi  potest.  In  general  it  may  be  said  that  the  facts  dis- 
closed amount  to  notice  when  they  are  such  as  render  it  incumbent 
on  the  purchaser  or  mortgagee  to  inquire,  and  at  the  same  time 
enable  him  to  prosecute  the  inquiry  successfully.^  If  in  such  case 
be  wilfully  closes  his  eyes  and  remains  ignorant  of  facts  he  would 
ascertain  by  a  reasonable  inquiry,  he  is  affected  with  notice  of  them 
just  as  much  as  he  would  be  had  he  made  the  inquiry.^ 

Reid,  2  Hare,  249 ;  Riley  v.  Hojt,  29  Hun,  Emmons,  47  Mo.  804.    Nebraska :  Eiseman 

114;  Condit  v,  Wilson,  36  K.  J.  £q.  370;  t;.   Gallagher,  24    Keb.  79.    Hew   Eamp. 

Smith  V.  Yule,  31  Cal.  180,  89  Am.  Dec.  ahire:  Nute  v.  Knte,  41  N.  H.  60;  Rogers 

167;    Wilson  p.  McCullou^h,  23  Pa.   St.  i;.  Jones,  8  N.  H.  264;  Janvrin  v.  Janvrin, 

440,  62  Am.  Dec.  347 ;  Rogers  v.  Wiley,  14  60  N.  H.  169.    Hew  Jersey  :  Hoy  v.  Bram- 

III.  65,  56  Am.  Dec.  491.  hall,  19  N.  J.  Eq.  563,  97  Am.  Dec.  687. 

^  Danham  v.  Dey,  15  Johns.  554,  8  Am.  Hew  Tork:  Baker  v.  Bliss,  39  N.  Y.  70; 

Dec.  282;  Loughridge  v.  Bowland,  52  Miss.  Williamson  v.  Brown,  15  N.  Y.  554;  Acer 

546 ;  Acer  v.  Wescott,  46  N.  Y.  384,  7  Am.  v.  Westcott,  46  N.  Y.  384,  7  Am.  Rep.  355 ; 

Rep.  255 ;  Cambridge  Valley  Bank  v.  De-  Cambridge  Bank  v.  Delano,  48  N.  Y.  326 ; 

lano,  48  N.  Y.  326 ;  Morris  v.  White,  36  Ellis  v.  Horrman,  90  N.  Y.  466.    North 

K.  J.  Eq.  324 ;  Pittman  n.  Soiley,  64  111.  1 55.  Carolina :  Blackwood  v.  Jones,  4  Jones  Eq. 

*  Alabama:  Webb   v.  Bobbins,  77   Ala.  54.    Oregon:  Carter  r.  Portland,  4  Oreg. 

176;  Tompkins  i;.  Henderson,  83  Ala.  391,  339.    PennsyWania :  Maul  v.  Rider,  59  Pa. 

3  So.  Rep.  774.    California:  Thompson  r.  St.  167,  171;   Wilson  v.  McCuIlough,  23 

Piocbe,  44  Cal.  508 ;  Galland  t;.  Jackman,  Pa.  St.  440,  62  Am.  Dec.  347 ;  Bradlee  v. 

26  Cal.  80,  85  Am.  Dec.  172.    Conneotioilt :  Whitney,   108   Pa.  St.  362;   Mulliken    v. 

Booth  V.  Barnum,  9  Conn.  286,  23  Am.  Graham,  72  Pa.  St  484.    Tennessee :  Paine 

Dec.  339;  Boswell  v,  Goodwin,  31  Conn.  v.  Abercrombie,   10  Heisk.    161.     Texas: 

74,  81  Am.   Dec.   169.    Georgia:  Hunt  v.  Powell  v.  Haley,  28  Tex.  52;   Traylor  v. 

Dunn,  74  Ga.   120.    Blinoii:  Chicago  v.  Townsend,  61  Tex.  144.    Vermont:  Stevens 

Witt,  75  III.  211;   Heaton  v.  Prather,  84  o.  Goodenongh,  26   Vt.  676;  BlaisdeU  v. 

111.830;  Hankinson  &.  Barbour,  29  111.  80 ;  Stevens,  16   Vt.  179.    Virginia:  Long  v. 

Rupert  V.  Mark,   15  III.  640;  Stokes    v.  Weller,  29  Gratt.  347;  Wood  v.  Krebbs, 

Riley,  121    111.   166,   11   N.  E.  Rep.  877;  30  Gratt.  708;  Effinger  v.  Hall,  81  Va.  94 ; 

Hnnter  v.  Stoneburner,  92  111.  75.    Indi-  Robinson  v.  Crenshaw,  84  Va.  348.    West 

ana:  Indiana  B.  &  W.  Ry.  Co.  o.  Mc  Broom,  Virginia:  Cain  v.  Cox,  23  W.  Va.  594; 

114  Ind.  198.    Iowa:  Leas  v.  Garverich.  77  Cruralish  v.  Railroad  Co.  32  W.  Va.  244. 

Iowa,  275,  42  N.  W.  Rep.  194;  Wilson  r.  Wiseonsin:  Helms  v.  Chadboume,  45  Wis. 

Miller,  16  Iowa,  HI.    Maine:  Spofford  v.  60;  Parker  v.  Kane,  4  Wis.  1,65  Am. Dec. 

Weston,  29  Me.  140;  Hull  v.  Noble,  40  Me.  283. 

459.    Maryland:  Stockett  v.  Taylor,  3  Md.  ^  Bunting  v.  Ricks,  2  Dev.  &  Bat.  Eq. 

Ch.   537.     Michigan:    Converse  v.  Blum-  130;  White  &  Tudor's  Lead.  Cas.  4th  Am. 

rach,   14    Mich.   109,   90  Am.  Dec.  230;  ed.  vol.  ii.  pt.  1,  pp.  152-155;  Blaisdell  u. 

Michigan  Mut.  L.  Ins.  Co.  v.  Conant,  40  Stevens,   16  Vt.  179,   186;  Williamson  v, 

Mich.  530;  Allen  v.  Cadwell,  55  Mich.  8,20  Brown,  15  N.  Y.  554;  Bumham  v.  Bren- 

N.  W.  Rep.  692.    MississLpid :  Longhridge  nan,  10  J.  &  S.  49 ;  Baker  v.  Bliss,  39  N.  Y. 

p.  Bowland,  52  Miss.  546 ;  Buck  v.  Paine,  70 ;  Brinkman  o.  Jones,  44  Wis.  498 ;  Allen 

50  Miss.  648 ;  McLeod  v.  First  Nat.  Bank,  v.  McCalla,  25  Iowa,  464,  96  Am.  Dec.  56 ; 

42  Miss.  99 ;  Plant  v.  Shryock,62  Miss.  821.  Musgrove  t\  Bonser,  5  Oreg.  313,  20  Am. 

Missouri:  Meier  v.  Blume,  80  Mo.   179;  Rep.  737  ;  Hankinson  v.  Barber,  29  111.  80; 

Bartlett  r.  Glasscock,  4  Mo.  62;  Maupin  t*.  Montgomery  v.  Keppel,  75  Cal.  128, 19  Pac 
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§§  549--561.]  NOTICE  AS  AFFECTING  PRIORITY. 

649.  Notice  of  cm  intention  on  the  part  of  tiie  owner  of 
property  to  execute  a  lien  upon  it  does  not  prevent  the  person 
having  fluch  notice  from  taking  a  valid  inenmbrance  apon  it.  Bat 
where  a  prior  mortgage,  which  was  intended  to  be  a  conveyance  in 
fee,  was  by  mistake,  as  'executed,  only  a  conveyance  for  life,  and  a 
second  mortgagee  had  such  actual  notice  of  it  as  induced  him  to 
believe  that  the  mortgage  was  in  fee,  it  was,  as  against  him,  held  to 
be  a  mortgage  in  fee.^ 

Moreover,  notice  of  an  intention  to  execute  a  deed  is  not  notice 
of  the  contents  of  the  deed  as  executed.'  A  creditor  may  by  his 
vigilance  secure  his  demand,  if  possible,  by  taking  a  mortgage  from 
his  debtor,  just  as  he  might  by  an  attachment,  although  he  knev 
that  another  creditor  intended  to  make  an  attachment  in  the  one 
case,  or  to  take  a  mortgage  in  the  other,  and  had  taken  steps  for 
effecting  this.^ 

550.  A  puroheuser  is  not  put  upon  inquiry  by  notice  of  a  deed 
not  in. the  line  of  title  under  which  he  claims.^  He  is  not  put 
upon  inquiry  by  notice  of  a  deed  which  does  not  necessarily  affect 
the  property  in  question,  especially  if  he  is  at  the  same  time  told 
that  in  fact  it  does  not  affect  it,  but  relates  to  other  property.^  But 
if  the  notice  be  of  an  instrument  that  actually  does  affect  the  land, 
though  there  may  be  some  doubt  on  the  information  obtained 
whether  the  land  is  included  or  not,  the  purchaser  will  be  charged 
with  full  notice  of  the  instrument  if  he  fails  to  make  suitable  in- 
quiry.® 

If  a  purchaser  buys  either  the  legal  estate  or  an  equitable  interest 
in  land,  having  knowledge  of  an  outstanding  equitable  interest, 
he  is  chargeable  with  notice  of  any  record  of  a  conveyance  or  in- 
cumbrance of  that  interest.  Knowledge  of  an  equitable  interest 
carries  with  it  notice  of  the  condition  of  sudi  interest  as  it  appears 
upon  the  public  records.^ 

651.  The  inquiry  should  be  prosecuted  by  recourse  to  reliable 
and  disinterested  sources  of  information.  It  is  not  safe  to  rely 
upon  the  statements  of  the  vendor,  or  of  one  who  has  a  motive  for 

Rep.  178 ;  Bonner  v.  Stephens,  60  Tex.  616 ;  Woods  v,  Fannere,  7  Wetts,  3S8 ;  Hetho- 

Ejle  V.  Ward,  81   Ala.  120,  1  So.  Rep.  ington  v.  Clark,  30  Pa.  St  S98 ;  Elyo-WH- 

468.  cox,  20  Wis.  523 ;  St  John  v.  Conger,  40 

1  Gale  v.  Morris,  SO  N.  J.  Eq.  285, 7  Re-  HI.  535. 

porter,  436.  *  Jones  o.  Smith,  I  Phillips,  844, 1  Hate, 

s  Fonder  v.  Scott,  44  Ala.  241.  43. 

*  Warden  v.  Adams,  15  Mass.  233 ;  Cnsh-  «  Price  v.  McDonald,  1  Md.  403, 419, 54 
ing  V.  Hurd,  4  Pick.  252,  16  Am.  Dec.  Am.  Dec.  657;  Hudson  v.  Warner,  2  H.  ft 
335.  0. 415. 

*  Satterfield  v.  Malone,  35  Fed.  Rep.  445 ;  ^  Jones  r.  Lapham,  15  Kans.  540. 
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ACTUAL  NOTICE.  [§  652. 

mialeading  the  inqnirer.^  If  the  claimant  of  an  adverse  interest  be 
questioned  by  a  purchaser  regarding  such  interest,  and  he  refuses  to 
answer  or  is  unable  to  do  so,  he  should  not  be  allowed  to  allege  that 
the  purchaser  was  put  upon  inquiry  and  is  chargeable  with  notice.' 
The  purchaser  in  such  case  can  hardly  be  charged  with  bad  faith  in 
not  prosecuting  the  inquiry,  and  not, obtaining  information  which 
was  peculiarly  within  the  knowledge  of  such  adverse  claimant.  On 
the  contrary,  the  adverse  claimant  might  under  some  circumstances 
be  chargeable  with  bad  faith  in  attempting  to  mislead  the  pur- 
chaser.^ By  merely  examining  the  records,  a  purchaser  put  upon 
inquiry  as  to  a  prior  unrecorded  deed  does  not  discharge  his  duty  in 
following  up  the  inquiry,  for  the  records  can  give  him  no  informa- 
tion respecting  an  unrecorded  deed.^ 

552.  If  a  purchsBer  put  upon  inquiry  fisuls  to  prosecute  it 
with  due  diligenoe,  he  is  conclusively  presumed  to  have  notice  of 
the  facts  that  a  due  inquiry  would  have  disclosed.^  When  it  is 
shown  that  a  purchaser  had  knowledge  of  facts  sufficient  to  put 

^  BUtchlej  V.  Osborn,  83   Conn.  226;  Chicago,  K.  I.  &  P.  R.  R.  Co.  v.  Kennedy, 

Price  9.  McDonald,  1  Md.  403, 54  Am.  Dec  70  HI.  850 ;  Stokes  v.  Riley,  121  Hi.  166, 11 

657;  Bussell  o.  Petree,  10  B.  Moo.  184;  N.  £.  Rep.  877.    Iowa:  Wilson  v.  Miller, 

Littleton  v.  Giddings,  47  Tex.  109 ;  Singer  16  Iowa,  111.   Kentnoky :  Kassell  v.  Petree, 

V,  Jacobs,  11  fed.  Rep.  559.  10  B.  Mon.  184.    Karylaad :  Mayor  v.  Wil- 

2  McGehee  v.  GincU'at,  20  Ala.  95.  liams,  6  Md.  235 ;  Price  v.  McDonald,  1  Md. 

*  Broome  v.  Been,  6  Conn.  198;  Can  403,  54  Am.  Dec.  657.  Miehigan:  Schweiss 
V,  Wallace,  7  Watts,  394 ;  Epley  v.  With-  v.  Woodruff,  73  Mich.  473,  41  N.  W.  Rep. 
exow,  7  Watts,  163;  Lesley  v,  Johnson,  41  511 ;  Converse  v,  Blumrich,  14  Mich.  109, 
Barb.  359;  Brinckerhoff  v.  Lansing,  4  90  Am.  Dec.  230;  Oliver  v.  Sanborn,  60 
Johns.  Ch.  65,  8  Am.  Dec.  528;  Fay  v.  Mich.  346,  27  N.  W.  Rep.  527.  Kiiais- 
Valentine,  12  Pick.  40,  22  Am.  Dec.  397 ;  sippi :  Longhridge  v.  Bowland,  52  Miss. 
Piatt  V.  Squire,  12  Met  494;  Miller  o.  546 ;  Back  v.  Paine,  50  Miss.  648 ;  McLeod 
Bingham,  29  Vt.  82 ;  Stafford  v.  Ballon,  17  v.  First  Nat  Bank,  42  Miss.  99.  Nebraska : 
Yc.  329.  Eiseman  v.  Gallagher,  24  Neb.  79, 37  N.  W. 

«  Blatchley    v.  Osborn,  33  Conn.  226;  Rep.  941.    Hew  Hampshire :  Nute  v.  Nute, 

Monroe  v,  Eastman,  31   Mich.  283 ;  Shot-  41  N.  H.  60 ;  Warren  v.  Swett,  31  N.  H. 

weU  V.  Harrison,  30  Mich.  179;  Reck  v.  332.    HewTork:  Cambridge  Valley  Bank 

Clapp,  98  Pa.  St.  581.  v.  Delano,  48  N.  Y.  326 ;  Howard  Ins.  Co. 

*  Whitbread  v.  Buulnois,  1  Tonngft  Coll.  v.  Halsey,  4  Sandf.  577, 8  N.  T.  271, 59  Am. 
Ex.  303;  Hanbury  v.  Litchfield,  2  Myl.  &  Dec.  478;  Parker  v.  Conner,  93  N.  T.  118, 
Keene,  629;  Kennedy  v.  Green,  3  Myl.  &  124,45  Am.  Rep.  178.  Pennsylyania :  Maul 
Keene,  699;  Mazfield  v,  Bnrton,  17  L.  R.  o.  Rider,  59  Pa.  St.  167;  Jaqnes  v.  Weeks, 
£q.  15;  Hozie  v,  Carr,  1  Somn.  173.  Ala-  7  Watts,  261.  Sonih  Carolina:  Maybin  v. 
baatft :  Foeter  v.  Stallworth,  62  Ala.  647.  Eirby,  4  Rich.  Eq.  105.  Texas :  Traylor  i;. 
Calif onda:  Montgomery  v.  Keppel,  75  Cal.  Townsend,  61  Tex.  144;  Bacon  v.  O'Con- 
128,  19  Pac  Rep.  178;  Bryan  v.  Tormey,  nor,  25  Tex.  213.  Vermont:  Blaisdell  v. 
84  Cal.  126,  21  Pac  Rep.  725,  24  Pac.  Stevens,  16  Vt.  179.  Virginia:  Efflnger  i;. 
Rep.  319.  Colorado :  Filmore  v.  Reithman,  Hall,  81  Va.  94.  Tlf^soonBin :  Fringle  v. 
6  Colo.  120.  Georgia:  Hunt  v.  Dunn,  74  Dunn,  87  Wis.  449,  19  Am.  Rep.  772; 
Ga.  120.  liliiioif:  Doyle  v.  Teas,  5  111.  Helms  v.  Chadboume,  45  Wis.  60 ;  Brink- 
202;   Hankinson  v.  Barbour,  29  III.  80;  man  v.  Jones,  44  Wis.  498. 
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§§  558,  554.]         NOTICE  as  affecting  priority. 

'him  on  inquiry  as  to  the  existence  of  some  right  or  title  in  conflict 
with  the  title  or  interest  he  is  about  to  purchase,  he  is  preeomed  to 
have  made  the  inquiry,  and  ascertained  the  extent  of  sach  prior 
right,  or  to  have  been  guilty  of  a  degree  of  negligence  equally  fatal 
to  his  claim  to  be  considered  a  bond  fide  purchaser.^  He  is  charge- 
able with  notice  of  all  facts  tl^at  he  might  have  learned  by  the  exer- 
cise of  reasonable  diligence,  prosecuting  the  inquiry  in  the  right 
direction.^  Having  notice  of  the  existence  of  an  unrecorded  deed, 
he  has  notice  of  all  its  contents.^ 

A  description  of  land  which  is  ambiguous  or  inconsistent  may  be 
sufficient  to  put  the  purchaser  upon  inquiry  as  to  the  land  intended 
to  be  conveyed.^  The  purchaser  is  certainly  chargeable  with  notice 
if  he  knows  that  the  description  is  erroneous,  and  from  his  know- 
ledge of  the  property  is  able  to  interpret  the  deed  as  it  was  intended 
to  be  made.^ 

663.  A  purchcusier  put  upon  inquiry  may  rebut  the  preeump- 
tion  of  notice  by  showing  that  he  made  due  investigation  without 
discovering  the  prior  right  or  title  he  was  bound  to  investigate.^ 
The  question  whether  he  has  made  due  inquiry  is  one  of  fact,  to  be 
investigated  by  the  jury;  and  consequently  the  results  of  the  in- 
quiry, including  the  statements  made  in  reply  to  the  inquiry,  may 
be  given  in  evidence,  though  such  evidence  is  not  competent  upon 
the  question  of  the  evidence  of  the  prior  right  or  title  in  regard  to 
which  the  inquiry  was  madeJ 

664.  The  burden  of  proof  is  upon  the  person  who  claims 
priority,  and  charges  another  with  notice,  to  make  out  affirma- 
tively that  the  other  has  such  notice.®    But  in  case  fraud  has  been 

1  WiUiamson  v.  Brown,  15  N.  Y.  354,  Schweiss  v.  WoodrafF,  73  Mich.  478, 41  K. 

per  Selden,  J. ;  Maul  v.  Rider,  59  Fa.  St.  W.  Rep.  511 ;  Wilson  v.  Williams,  25  T^z. 

167.  54;  BeU  v,  Paris,  75'Ind.  314;  Tbomp- 

^  Passnmpsic  Say.  Bank  v.  First  Nat.  son  v.  Pioche,  44  Cal.   503;  McGebee  p. 

Bank,  53  Yl  82 ;   Seymour  v,  Darrow,  81  Gindrat,  20  Ala.  96. 

Vt.  122, 131.  7  Nute  v.  Knte,  41  N.  H.  SO;  Parker  r. 

s  Jones  V,  Williams,  24  Bea7.47  ;  George  Conner,  98  N.  Y.  118,  124,  45  Am.  Bep. 

V.  Kent,  7  Allen,  16 ;  Martin  v.  CauUe,  72  178;  Schutt  v.  Large,  6  Barb.  373;  Chilei 

Ind.  67  ;  Willink  o.  Morris  Canal  &  B.  Co.  v,  Conlej,  2  Dana,  21 ;  Bt^rs  v.  Wilejr,  14 

4  N.  J.  £q.  377 ;  Hill  r.  Uxanj,  56  Vt.  LI.  65,  56  Am.  Dec  491 ;  M'Mechan  v. 

177.  Griffing,  8  Pick.   149,   15  Am.  Dec.  19& 

*  Carter  v.  Hawkins,  62  Tex.  393.  That  the  question  of  dae  diligence  is  om  oI 

'  Carter  v,  Hawkins,  62  Tex.  393.  law,  see  PoUak  r.  Davidson,  87  Ala.  551, 6 

^  Rogers  v.  Jones,  8  N.  H.  264 ;  Gregory  So.  Rep.  812;  Morris  v.  Daniels,  35  Ohio 

V.   Sarage,  32  Conn.  250 ;  Williamson  v.  St.  406. 

Brown,  15  N.  Y.  354;  Acer  r.  Westcott,  46  ^  Rjder  v.  Rash,  102  HI.  338;  Brown  v. 

K.  Y.  384,  7  Am.  Rep.  355 ;  Parker  v.  Con-  Welch,  18  UL  343,  68  Am.  Dec  549 ;  Rog^ 

ner,  93  N.  Y.  118,  124,  45  Am.  Rep.  178;  ers  v,  Wiley,  14  HI.  65,  56  Am.  Dee.  491; 

Barnard  v.   Campau,  29  Mich.  162,  165 ;  Port  v.  Bnrch,  6  Barb.  60,  78 ;  Center  r. 
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proYed,  the  party  claiming  tbroagh  the  fraadalent  transaction  has 
the  burden  of  proving  his  owft  good  faith  and  want  of  notice.^ 
Even  where  no  fraud  is  shown,  it  is  held  in  some  cases  that  the 
harden  of  proof  is  upon  the  party  claiming  under  the  second  deed 
that  he  is  a  purchaser  in  good  faith  and  for  a  valuable  consideration 
wiihout  notice.^  A  recital  in  the  purchaser's  deed  that  he  had  paid 
the  purchase-money  is  not  sufficient  evidence  to  establish  that  fact 
80  as  to  constitute  him  an  innocent  purchaser  for  value.' 

566.  Notioe  has  effect  if  received  at  any  time  before  the 
trade  is  completed  by  the  payment  of  the  consideration.  A  subse- 
quent purchaser  is  bound  by  notice  of  a  prior  unrecorded  convey- 
ance, or  of  any  other  right  or  title  to  the  property,  although  not 
reoeiyed  till  after  he  has  agreed  upon  the  terms  of  the  trade,  if  it 
be  received  before  he  has  actually  paid  the  consideration,  or  in  any 
way  put  himself  to  disadvantage  by  a  partial  completion  of  the 
transaction.^   If  a  mortgagee  has  notice  of  a  prior  unrecorded  mort- 

PUnten*  &  Merchants'  Bank,  22  Ala.  74S ;  Dec.  136.    Kiohigaii :  Fftlmer  v.  Williams, 

Lambert  v,  Navman,  56  Ala.  623 ;  Bartlett  24  Mich.  828 ;  Blanchard  v.  Tjler,  12  Mich. 

V.  Vainer,  56  Ala.  580 ;  PoUak  v.  Davidsoif,  829, 86  Am.  Dec.  57 ;  Warner  v.  Whittaker, 

87  Ala.  551,  6  So.  Rep.  312;  McCormick  v,  6  Mich.  133,  72  Am.  Dec.  65;  Dixon  v. 

Leonard,  38  Iowa,  272;  Miles  &.  Blanton,  3  Hill,  5  Mich.  404.    Minnesota:   Minor  v. 

Dana,  525 ;  Van  Wagenen  v.  Hopper,  8  N.  Willonghbjr,    8    Minn.    239.    lOf sisalppi : 

J.  Bq.  684,  707 ;  Marshall  v.  Danham,  66  Kilcrease    r.  Lnm,    36    Miss.  569.     Mis- 

Me.  539 ;  Batler  v.  Stevens,  26  Me.  484 ;  loazi :  Bishop  v.  Schneider,  46  Mo.  472,  2 

Veat  V.  Michie,  81  Gratt.  149,  31  Am.  Rep.  Am.  Rep.  533 ;  Anbnchon  v.  Bender,  44 

722.  Mo.  560;    Paul  v.   Falton,   25    Mo.    156. 

1  DaTis  V.  Nolan,  49  Iowa,  683 ;  Letson  Hew  Hampihire :  Patten  v.  Moore,  32  N.  H. 

V.  Reed,  45  Mich.  27,  7  N.  W.  Rep.  231 ;  382.    Hew  Jersey:  Haaghwort  v.  Murphy, 

Beny  V.  Whitney,  40  Mich.  65.  21  K.  J.  £q.  118;  Dean  v.  Anderson,  34 

s  SiUyman  V.  King,  36  Iowa,  207.  N.  J.  Eq.  496;  Losey  v.  Simpson,  11  N.  J. 

s  Bremer  v.  Case,  60  Tex.  151 ;  Watkins  Eq.  246.    Hew  York:  Pen  field  v,  Dunbar, 

v.  Edwards,  23  Tex.  443.  64  Barb.  239 ;  Farmers'  Loan  Co.  v,  Maltby, 

^  Beckett  v.  Cordley,  1  Bro.  C.  C.  353 ;  8  Paige,  361 ;  Murray  v.  Ballon,  1  Johns. 

Wormley  v.  Wormley,  8  Wheat  421 ;  Wood  Ch.  566 ;  Heatley  v,  Finster,  2  Johns.  Cb. 

V.  Mann,  1  Sumn.  506;  Flagg  v.  Mann,  2  159;  Jewett  p.  Palmer,  7  Johns.  Ch.  65, 

Snmn.  486;  Hoxie  v.  Carr,  1  Sumn.  173.  11  Am.  Dec.  401;  Weaver  v,  Barden,  49 

:  Wells  V.  Morrow,  38  Ala.  125.  N.  Y.  286.    Ohio:  Morris  v.  Daniels,  85 

:   Duncan  v,  Johnson,  13  Ark.  Ohio  St.  406.    Oregon:  Musgrove  v.  Bon- 

190.    XUinois :  Baldwin  v.   Sager,  70  HI.  ser,  5  Oreg.  813,  20  Ana.  Rep.  737 ;  Wood 

508;  Keys  v.  Test,  33  HI.  316 ;  Schnltzc  v.  v.  Raybnm,  18  Oreg.  3,  22  Pac  Rep.  521. 

Hovilea,  96  111.  335 ;  Moshier  v.  Knox  Col-  PennsylTania :  Henry  v.  Raiman,  25  Pa. 

lege,  32  111.  155;  Brown  v.  Welch,  18  111.  St.  354,  64  Am.  Dec.  703;   Hoffman  v. 

348,  68  Am.  Dec.  549.    Indiana :  Wilson  v.  Strohecker,  7  Watts,  86,  82  Am.  Dec.  740. 

Hunter,  80  Ind.  466 ;  Rhodes  v.  Green,  36  Bouth  Candina :  Bush  v.  Bush,  3   Strobh. 

Ind.  7, 10;  Lewis  v.  Phillips,  17  Ind.  108,  Eq.   181,  51  Am.  Dec.  675.     TenneHee : 

79  Am.  Dec  457 ;  Anderson  v.  Hubble,  98  Otis  v.  Payne,  86  Tenn.  663,  8  S.  W.  Rep. 

Ind.  570,  47  Am.  Rep.  394.    Iowa :  Eng-  848.    Texas :  Bonner  v.  Stephens,  60  Tex. 

lish  V.  Waples,   13  Iowa,  57;  Kitteridge  616;    Fraim  v.   Frederick,  32  Tex.  294. 

V.  Chapman,  86   Iowa,  348.     Kentnoky :  Wisooniin :  E?erts  v,  Agnes,  4  Wis.  843,  65 

Blight  V,  Banks,  6  T.  B.  Mon.  191, 17  Am.  Am.  Dec.  314. 
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gage  before  paying  over  the  money  secured  by  his  mortgage,  he 
takes  subject  to  the  unrecorded  mortgage,  though  his  own  mortgage 
has  already  been  recorded.^  But  after  the  sale  is  completed  by  the 
payment  of  the  consideration,  notice  of  a  prior  mortgage  is  without 
eflfect.2 

656.  A  purchaser  who  hcusi  paid  a  part  of  the  purohaae- 
money  before  receiving  notice  of  prior  equities  or  rights  is  pro- 
tected to  the  extent  of  such  payment,  but  no  further.^  He  is  en- 
titled to  invoke  the  aid  of  the  equitable  principle,  that  he  who  asks 
equity  must  do  equity,  and  therefore  the  adverse  claimant  should 
reimburse  the  amount  actually  paid  by  the  purchaser  before  receiv- 
ing notice  of  the  claim>  But  he  is  not  protected  in  any  payment 
made  by  him  after  receiving  notice  of  any  prior  right  or  equity  in 
another.^  -  A  payment  by  giving  a  mortgage  for  a  part  of  the  pur- 
chase-money, after  the  purchaser  had  received  notice  of  a  prior  un- 
recorded conveyance,  does  not  protect  the  purchaser,  and  any  pay- 
ment made  by  him  upon  such  mortgage  is  made  in  his  own  wrong.^ 

Even  if  the  purchaser  has  given  a  mortgage,  receiving  a  bond  or 
a  note  not  negotiable,  before  receiving  notice  of  a  prior  unrecorded 
deed,  but  receives  such  notice  afterwards,  before  making  payment 
of  the  note  and  mortgage,  he  is  not  entitled  to  claim  the  protection 
of  a  hond  fide  purchaser,  and  a  subsequent  payment  of  the  note  is 
in  bis  own  wrong.^  This  is  upon  the  ground  that  it  is  in  the  power 
of  the  purchaser  to  resist  the  payment  of  his  mortgage,  in  whose- 
soever hands  it  may  be.  But  if  the  purchaser  has  given  a  negotia- 
ble note  secured  by  mortgage  for  a  part  of  the  purchase-money,  the 
assignee  of  such  mortgage  takes  it  free  from  all  prior  equities,  and 
it  is  not  in  the  power  of  the  mortgagor  to  resist  the  payment ;  and 

1  Schnltzc  V.  Honfes,  96  III.  335  ;  Otis  o.  Zeigler,  58  Ala.  221,  225;  ICaichbanks  v. 

Payne,  86  Tenn.  663.  Banks,  44  Ark.  48 ;  Hardin  v.  Harriagtoo. 

*  Syer  v.  Bundy,  9  La.  Ann.  540;  Jami-  11  Bash,  367. 

son  V,  Gjeroenson,  10  Wis.  411 ;  Lynch  r.  *  Toast  v.  Martin,  3  S.  &  R.  423;  BeQss 

Hancock,  14  S.  C.  66;  Redden  v.  Miller,  95  v,  McCarty,  10  Watts,  13;  latteridge  9. 

111.  336.  Chapman,  36  Iowa,  348. 

s  Redden  v.  Miller,  95  111.  336 ;  Baldwin  ^  Warner  v.  Whittaker,  6  Mich.  133,  It 
i;.  Sager,  70  111.  503 ;  Moshier  ?;.  Knox  Col-  Am.  Dec.  65 ;  Wells  o.  Morrow,  38  Ala  125. 
lege,  32  111.  155;  Lewis  v,  Phillips,  17  Ind.  «  Losey  o.  Simpson,  11  N.  J.  £q.  246; 
108,  79  Am.  Dec.  457 ;  Kitteridge  v.  Chap-  Quirk  v.  Thomas,  6  Mich.  76 ;  March- 
man,  36  Iowa,  348 ;  Stalker  v.  McDonald,  6  banks  v.  Banks,  44  Ark.  48 ;  Jewett  r. 
Hill,  93,  40  Am.  Dec.  389 ;  Tuits  tf.  Tufts,  Palmer,  7  Johns.  Ch.  65,  11  Am.  Dec  401. 
18  Wend.  621 ;  Dixon  v.  Hill,  5  Mich.  404;  ?  Blanchard  v,  Tyler,  12  Mich.  339.  86 
Thomas  v.  Stone,  Walk.  Ch.  117;  Fessler's  Am.  Dec  57;  Lewis  v.  Phillips,  17  Ind. 
App.  75  Pa.  St.  483,  502 ;  Juvenal  v.  Jack-  108,  79  Am.  Dec.  457  ;  Rhodes  o.  Qreen,36 
son,  14  Pa.  St.  519;  Losey  v,  Simpson,  11  Ind.  7, 10;  Haughwont  9.  Murphy,  21  N.J. 
N.  J.  Eq.  246;  Haughwout  v.  Murphy,  £q.  118;  Green  v.  Green,  41  Kans.472,21 
22  N.  J.  £q.  531 ;  Florence  S.  M.  Co.  v.  Pac.  Rep.  586. 
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therefore  the  giving  of  each  a  mortage  for  a  part  of  the  purchase- 
money  is  a  payment  which  protects  the  purchaser  against  any 
eqaities  of  which  he  had  no  notice  before  the  giving  of  the  mortgage, 
though  he  may  have  received  notice  while  the  mortgage  is  still  out- 
standing.^ 

567.  A  purchaser  with  notice  may  acquire  a  good  title  firom 
one  who  was  a  purchcuser  for  value  without  notice.  The  rale 
that  a  purchaser  of  property,  with  notice  of  some  prior  adverse 
claim  to  or  interest  in  such  property,  takes  subject  to  such  interest, 
is  SEubject  to  the  limitation  that,  if  a  person  with  such  notice  acquires 
a  legal  title  to  the  property  from  one  who  is  without  such  notice, 
he  is  entitled  to  the  same  protection  as  his  vendor,  as  otherwise 
it  would  very  much  clog  the  sale  of  estates.^  A  purchaser  without 
notice  would  otherwise  be  deprived  of  the  full  measure  of  protec- 
tion to  which  he  is  entitled,  that  is,  a  free  right  of  disposal,  —  the 
right  to  sell  and  transfer  a  perfect  title  to  any  purchaser. 

Therefore,  if  a  person  takes  a  mortgage  or  other  conveyance 
with  notice  of  a  prior  incumbrance,  but  takes  it  from  one  who 
purchased  for  value  without  -such  notice,  and  therefore  acquired  a 

1  Hall  V.  Hall,  38  Ala.  131 ;  Digby  v.  Am.  Dec.  326 ;  Glidden  v.  Hnnt,  24  Pick 

Jones,  67  Mo.  104.  231.    Miohigan:  Shotwell  v.  Harrison,  22 

>  Lowther  v,  Carlton,  2  Atk.  242 ;  Brand-  Mich.  410.  Miiiiiiippi :  Lusk  v.  McNamer, 
lyn  V.  Ord,  1  Atk.  571 ;  Harrison  o.  Forth,  24  Miss.  58.  Kiisoiixi :  Fankhouser  v.  Lay, 
Prec  Ch.  5] ;  Sweet  v.  Sonthcote,  2  Bro.  Ch.  78  Mo.  458.  How  Hampshire :  Bell  v.  Twi- 
66,  1  Bro.  C.  C.  3.'S3 ;  Piatt  v.  Vattier,  1  Mc-  light,  18  N.  H.  159, 45  Am.  Dec.  367.  Hew 
Lean.  146;  Bean  v.  Smith,  2  Mason,  252;  Jersey:  Roll  v.  Rea,  50  N.J.  L.  264,  12 
Wood  V,  Mann,  1  Samn.  506;  Boone  v.  Atl.  Rep.  905;  Holmes  v.  Stout,  10  N.  J. 
Chiles,  10 Pet.  177,209.  Alahama :  Bartlett  Eq.  410.  Hew  York:  Cook  v.  Tr>ivis,  i2 
V,  Yamcr,  56  Ala.  580 ;  Cahalan  v.  Monroe,  Barb.  338, 20  N.  Y.  400 ;  Varick  v,  Bri^rgs,  6 
.56  Ala.  303 ;  Whitfield  v.  Riddle,  78  Ala.  99.  Paige,  323 ;  Webster  v.  Van  Steenbergh,  46 
AxksiiHf:  Fargason  v.  Edrington,  49  Ark.  Barb.  211 ;  Demarest  r.  Wynkoop,  3  Johns. 
207, 4  S.  W.  Rep.  763.  California  :  Abadie  Ch.  147,  8  Am.  Dec.  467 ;  Bumpas  t^.  Plat- 
er. Lobero,  36  Cal.  390.  Conneetieiit :  Blatch-  ner,  1  Johns.  Ch.  213 ;  Lacnstrine  Fer.  Co. 
ley  V.  Oflborn,  38  Conn.  226.  Florida :  Doyle  v.  Lake  Gnano  &  F.  Co.  82  N.  Y.  476  ; 
r.  Wade,  23  Fla.  90,  1  So.  Rep.  516;  El-  Wood  o.  Chapin,  13  N.  Y.  509,  67  Am. 
dridge  v.  Post,  20  Fla.  579.  Georgia:  Lee  Dec  62.  Nevada :  Allison  v.  Hagan,  12 
V.  Cato,  27  Ga.  637,  73  Am.  Doc  746 ;  Col-  Nct.  38.  North  Carolina :  Taylor  v.  Kelly, 
quitt  V.  Thomas,  8  Ga.  258.  Illinois :  Shinn  3  Jones  Eq.  240.  Ohio :  Card  v,  Patterson, 
r.  Shinn,  15Bradw.  141 ;  St.  Joseph  Man af.  5  Ohio  St  319.  Pomuylvania:  Ashton's 
Co.  V. Daggett,  84 III.  556.  Indiana:  Trent-  App.  73  Pa.  St.  153;  Church  t7.  Raland, 
man  v.  Eldridge,  98  Ind.  525;  Sharpe  v.  64  Pa.  St  432;  Bracken  v.  Miller,  4  W. 
Darts,  76  Ind.  17;  Evans  v.  Kealis,  69  Ind.  &  S.  102;  Hood  v.  Fahnestock,  8  Watts, 
148 ;  McShirley  v.  Birt,  44  Ind.  382.  Iowa :  489,  34  Am.  Dec.  489.  Vermont :  Barber 
East  v.Pngh,  71  Iowa,  162.  Kaine:  Pierce  v.  Richardson,  57  yt408;  Day  v,  Clark, 
V.  Fannee,  47  Me.  507 ;  Bracket t  v.  Ridlon,  25  Vt.  397.  l^rginia :  Rorer  Iron  Co.  v. 
54  Me.  426;  Hill  v.  McNichol,  76  Me.  314.  Tront,  83  Ya.  397.  Wisooniin:  Pringle 
Kaanehmetts :  Dana  v.  Newhall,  13  Mass.  r.  Dunn,  37  Wis.  449,  467,  19  Am.  Rep. 
498 ;  Tmll  v.  Bigelow,  16  Mass.  406, 8  Am.  772. 
Dec  444 ;  Boynton  v,  Rees,  8  Pick.  329, 19 
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title  good  against  such  incumbrance,  such  subsequent  purchaser 
with  notice  may  shelter  himself  under  the  protection  which  the  law 
affords  his  grantor ;  he  takes  the  latter's  rights.^  The  grantor 
must,  however,  have  been  a  purchaser  for  yalue,  and  not  merely  a 
volunteer  who  took  a  title  subject  to  equities,  as  in  such  case  the 
purchaser  from  him  would  take  subject  to  the  same  equities.'  When 
the  party  without  notice  is  only  a  nominal  party,  and  the  real  party 
in  interest  has  notice,  neither  can  be  considered  a  purchaser  with- 
out notice.^  One  who  takes  a  mortgage,  with  notice  of  a  prior 
unrecorded  mortgage,  is  not  the  less  a  purchaser  with  notice,  and 
subject  to  such  mortgage,  because  he  is  at  the  same  time  informed 
that  the  debt  secured  by  such  mortgage  is  usurious.^ 

A  judgment  creditor  who  has  notice  of  an  unrecorded  mortgage 
holds  his  lien  subject  to  the  mortgage.^ 

It  is  no  defence  to  one  who  takes  a  deed  of  land,  with  actaal 
knowledge  on  his  part  of  a  previous  mortgage  upon  it,  that  the  par- 
ties to  the  mortgage  agreed  that  it  should  not  be  recorded,  and  the 
mortgagee  received  a  written  guaranty  *^  to  hold  him  harmless  from 
any  loss  by  reason  of  not  recording  the  deeds."  ^ 

658.  But  the  title  of  a  purchaser  without  notice  oannot  be 
transferred  firee  from  equities  back  to  a  pribr  grantor  who  was 
charged  with  notice  at  the  time  he  acquired  his  former  title,  for 
a  purchaser  cannot  be  allowed  to  clear  off  the  existing  equities,  of 
which  he  had  notice,  by  transferring  the  title  to  an  innocent  pur- 
chaser, and  tben  repurchasing  the  property.  The  existing  equities 
of  which  he  had  knowledge  revive  and  attach  to  the  property  to 
the  same  extent  that  they  formerly  attached  to  it  in  his  bands.' 
Thus,  a  second  mortgage,  which  in  the  hands  of  the  mortgagee  is 
subject  to  a  prior  subsisting  mortgage  by  reason  of  his  notice  thereof, 
it  not  being  a  lien  of  record,  becomes,  in  the  hands  of  an  assignee 
for  value  and  without  notice,  free  of  such  prior  equitable  lien. 
But  the  priority  of  the  second  mortgage  is  lost  if  it  be  again  as- 
signed to  the  former  owner,  who  had  notice  of  the  prior  equity  of 

1  Harrington    v.  Allen,  4S    Miss.  492;  >  Lord  v.  Dojie,  1  Cliff.  453. 

Chanoev.  McWhirter,  26  6a.dl5.  '  7  Trentman  v.  Eldridge,  98  Ind.  525; 

^  Johns  V.  Sewell,  33  Ind.  1.  Bninpns   i;.  Plainer,  1    Johns.    Ch.  213; 

s  Rankle  v.  Gaylord,  1  Nev.  123;  Mur-  Clark  v.  McNeal,  114  N.  Y.  287,  21  K.E. 

phy  V.  Nathans,  46  Fa.  St.  508.    See,  also.  Rep.  405  ;    Schatt  v.  Lai^^e,  6  Barb.  373 ; 

Chance  v.  McWhorter,  26  Oa.  315.  Church  v.  Charch,  25  Pa.  St.  278 ;  Cbuth 

^  Beverley  v.  Brooke,  2  Leigh,  425.  v.  Baland,  64  Pa.  St.  432 ;  Allison  tr.  Ha- 

^  See  §  461 ;  Williams  v.  Tatnall,  29  111.  gan,  12  Ner.  38 ;   EIj  v,  Wiioox,  26  Wis. 

553 ;  Thomas  o.  Vanlien,  28  Cal.  616.    But  91 ;    Troy  City  Bank  v.  WOcoz,  24  Wis. 

see  Smith  v.  Jordan,  25  Ga.  687 ;  Condi  t  v.  671 ;  Mitchell  v.  A  ten,  37  Kans.  33, 14  Pu. 

Wilson,  36  N.  J.  £q.  370.  Rep.  497. 
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the  first  mortgage ;  and  it  is  also  lost,  and  the  equity  of  the  first 
mortgage  reattaches,  in  case  there  is  a  foreclosure  sale  under  the 
second  mortgage,  and  the  second  mortgagee,  who  had  notice  of  the 
prior  equity  of  the  first  mortgage,  becomes  the  purchaser  at  such 
foreclosure  sale.^ 

559.  A  person  without  notice  may  in  good  faith  acquire  a 
lege!  title  from  one  who  has  notice  of  a  prior  equitable  right.^ 
The  last  purchaser's  '^  own  bona  fides  is  a  good  defence,  and  the  mala 
fides  of  his  vendor  ought  not  to  inyalidate  it."  Therefore,  al- 
though one  who  has  notice  of  a  prior  unrecorded  mortgage  cannot 
himself  purchase  the  land,  or  take  a  mortgage  upon  it,  without  its 
being  subject  to  such  unrecorded  mortgage,  yet  if  he  sells  the  land 
or  the  mortgage  to  a  purchaser  in  good  faith,  before  the  record  of 
the  prior  mortgage,  the  purchaser  from  bim  will  acquire  a  title 
superior  to  the  unrecorded  mortgage;  but  should  such  purchaser 
omit  to  record  his  deed  or  assignment  until  the  mortgage  is  recorded, 
be  would  stand  in  no  better  position  than  his  assignor.^ 

In  like  manner  an  attaching  creditor  without  notice  of  an  un- 
recorded deed  will  hold  the  estate,  although  the  debtor  had  notke 
of  it.* 

III.  Implied  Notice. 

660.  Implied  notice  euises  out  of  the  legal  relation  of  a  per- 
son who  has  no  notice  with  cmother  who  has  notioe.  Thus 
notice  to  the  principal  is  implied  from  notice  to  his  agent.  When 
an  agent  acquires  a  knov^ledge  of  any  matters  or  instruments  affect- 
ing the  title  of  any  lands,  about  the  purchase  or  mortgage  of  which 

^  Clwrk  V.  McNeal,  114  N.  T.  287,  21  N.  Am.  Dec  867;   Hoit  v.  RasseU,  56  N.  H. 

E.  Be|>.  405.  559.    VewJenej:  Smith  v.  Vreeland,  16 

*  Mertins  v.  Joliffe,  Amb.  311,  313 ;  At-  N.  J.  £q.  198;  Danbary  v.  Robioflon,  14  N. 

tornej-General  v.  Wilkins,  17  Bear.  285,  J.  Eq.  213,82  Am.  Dec.  244.    Hew  York: 

293 ;   Harrison   v.   Forth,  Free.    Ch.  51 ;  Varick  v.  Bilggs,  6  Paige,  323 ;  Demarest 

M'Qneen  v,  Farquhar,  11  Yes.  467,  478 ;  v»  Wjnkoop,  3  Johns.  Ch.  129,  8  Am.  Dec. 

Bean  v.  Smith,  2  Mason,  252.    Alabama :  467 ;  Jackson  v.  Van  Valkenburgfa,  8  Cow. 

Malloiy  V.  Stodder,  6  Ala.  801.    Georgia:  260.    Sonth  Caroliaa:  Jones  v.  Hudson,  23 

Lee  V.  Cato,  27  Ga.  637,  73  Am.  Dec  746.  S.  C.  494.    Tezaa :  Moore  v.  Cnrry,  36  Tex. 

Oliiioia :  Paris  v.  Lewie,  85  BL  597.    Ken-  668.    Wiioonain :  Priogle  t;.  Dunn,  37  Wis. 

tiftbky:   Hardin  v,  Harrington,   11    Baeh.  449, 19  Am.  Eep.  772. 

367;  Willis  9.  Valletta,  4  Met.  186.  Kaine:  "  §475;   Fort  v.  Burch,  5  Denio,  187; 

Knox  V,  Silloway,  10  Me.  201 ;  Hill  v.  Mc-  Jackson  v.  Van  Valkenburgh,  8  Cow.  260; 

Nichol,  76  Me.  314.    MaiMMkufetts :  Glid-  Stroud  o.  Lockhart,  4  Dall.  153 ;  Herring- 

den  9.  Hant,  24  Pick.  221 ;  Connecticat  v.  ton  v.  Allen,  48  Miss.  492 ;  Westbrook  v, 

Bradish,  14  Mass.  296;  Somes  v.  Brewer,  Gleason,  79  N.  Y.  23,  reversing  14  Hun, 

2  Pick.  184, 13  Am.  Dec.  406.   Hisaissippi:  245;   Doherty    v.    Stimmel,  40  Ohio  St. 

Price  V.  Martin.  46  Miss.  489.    Vew  Hamp-  294. 

sbixe  :   Bell  v.  Twilight,  18  N.  H.  159, 45  «  Coffin  v.  Baj,  1  Met.  212. 
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he  is  employed,  and  this  knowledge  is  such  that  it  is  his  daty  to 
communicate  it  to  his  principal,  the  law  imputes  this  knowledge  to 
the  principal ;  or,  in  other  words,  notice  to  the  principal  of  sach 
matters  or  instruments  is  implied.^  Such  notice  is  sometimes  called 
constructive,  but  it  is  really  implied  from  the  identity  of  principal 
and  agent,  and  not  imputed  by  virtue  of  a  construction  placed  upon 
their  conduct  or  relation. 

Notice  to  an  agent,  to  bind  the  principal,  must  be  brought  home 
to  the  agent  while  engaged  in  the  business  and  negotiation  of  the 
principal,  and  when  it  would  be  a  breach  of  trust  in  the  former  not 
to  communicate  the  knowledge  to  the  latter.^  The  agency  must 
also  be  established.^  The  knowledge  or  notice  of  facts  acquired  by 
an  attorney,  while  engaged  in  the  business  of  his  client,  is  know- 
ledge or  notice  of  them  by  the  client  himself.^  Notice  to  one  inter- 
ested in  the  purchase  of  land,  though  his  name  does  not  appear  in 
the  conveyance,  this  being  made  to  another,  is  notice  to  the  latter.^ 
Notice  to  a  trustee  is  generally  notice  to  the  cestui  que  tntsL^ 

Where  a  solicitor  induced  a  client  to  take  a  mortgage  upon  the 

^  Fuller  i;.  Bennett,  2  Hare,  394 ;  Smith  Smith  o.  Dunton,  42  Iowa,  48,    Kentoflky: 

9.  Ajer,  101  U.  S.  320 ;  May  v,  Le  Claire,  1 1  Willis  v.  Vallette,  4  Met.  186.    Kew  Haap- 

Wall.  217.    California  :  Donald  t;.  Beala,  57  ihire :  Tucker  v.  Tilton,  55  N.  H.  223.  Vev 

Cal.  399.    Conneetioat :  Clark  v.  Fuller,  39  York :  Weiaser  v,  Denison,  10  N.  Y.  68, 61 

Conn.  238 ;  First  Nat  Bank  v.  New  Milford,  Am.  Dec.  731 ;  Hodgkins  o.  Montgomery  Co. 

36  Conn.  93.  Iowa :  Walker  v.  Schreiber,  47  Ins.  Co.  34  Barb.  213 ;  New  York  Cent  Ina 

Iowa,  529;  Smith  v.  Dun  ton,  42  Iowa,  48;  Co.  v,  Nat  Protection  Ins.  Co.  20  Barh. 

Yerger  v.  Barz,  56  Iowa,  77,  8  N.  W.  Kep.  468 ;  Haywood  v,  Shaw,  16  How.  Pr.  1 19. 

769.    Kentnoky:  Willis  v,  Vallette,  4  Met  Peuiiylvaaia :  Barbour  r.  Wiebel,  116  P^ 

186.    MiMiiiippi:  Allen  o.  Poole,  54  Miss.  St  308,  9   Atl.  Rep.  520;    Houseman  v. 

323.    KiMoari :  Meier  v.  Blume,  80  Mo.  Girard  Loan  Asso.  81  Pa.  St  256.  Viigiiiia : 

179.    Hehraska :   Coggswell  v.  Griffith,  23  Morrison  r.  Bansemer,  32  Gratt  225.  Wt- 

Neb.  334,  36  N.  W.  Rep.  538.    Hew  Hamp-  ooniin :  Pringle  v.  Dunn,  37  Wis.  449,  19 

•hire :  Hovey  ir.  Blanchard,  13  N.  H.  145.  Am.  Rep.  772. 

Vow  Jertej;  Stanley  v.  Chamberlin,  39  N.  *  Caughnuin  v.  Smith,  28  8.  C.  605,  5  S. 

J.  L.  566 ;  Losey  v.  Simpson,  11  N.  J.  Eq.  E.  Rep.  362. 

246.    Hew  York;  Jackson  v.  Van  Valken-  *  Maxfield  t;.  Burton,  17  L.  R.  Eq.  15; 

burgh,  8  Cow.  260 ;  Williamson  v.  Brown,  Smith  v.  Ayer,  101  U,  S.  320 ;  May  v.  Le 

15  N.  Y.  354,  359;  Bank  of  U.  S.  v,  Davis,  Claire,  11  Wall.  217.   Iowa:  Sowlerr.Day, 

2  Hill,  451 ;  Josephthal  v.  Heyman,  2  Abb.  58  Iowa,  252,  12  N.  W.  Rep.  297 ;  Shoe- 

N.  C.  22 ;  Josephthal  v.  Steffen,  8  N.  Y.  make  v.  Smith,  80  Iowa,  655,  45  N.  W. 

Weekly  Dig.  61.    Pennajlyaaia :  Bigley  v.  Rep.  744 ;  Jones  v,  Bamford,  21  Iowa,  217. 

Jones,  1 14  Pa.  St.  510,  7  Atl.  Rep.  54 ;  Far-  Kaine  :  Bunker  v,  Gordon,  81  Me.  66, 16 

rington  p.  Woodward,  82  Pa.  St.  259.    Ton-  Ad.  Rep.  341.    Kew  York :  Jackson  r.  Van 

noisoe:  Myers  v.  Roas,  3  Head,  59;  Tagg  Valkenburgh,  8  Cow.  260;  Josephthal  r. 

V.  Tenn.  Nat.  Bank,  9  Heisk.  479.  Heyman,  2  Abb.  N.  C.  22,  4  Cent  L.  J. 

3  Satterfield  u.  Malone,  35  Fed.  Rep.  445.  368. 

Alabama:  Pepper  v.  George,  51  Ala.  190.  *  Littleton  v.  Giddings,  47   Tex.  109; 

Galiforaia:  May  p.  Borel,  12  Cal.  91.    Con-  SUnley  v.  Green,  12    Cal.  148;   Wiser, 

neotient :   Clark  v.  Fuller,  39  Conn.  238.  Tripp,  IS  Me.  9. 

Georgia :  Fry  v,  Shehee,  55  Ga.  208.  Iowa :  ^  Pope  v.  Pope,  40  Miss.  516. 
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lands  of  a  third  persoo,  sitaate  in  the  county  of  Middlesex,  in 
England,  and  soon  afterwards  indaced  a  second  client  to  advance 
money  on  a  mortgage  of  the  same  lands,  without  informing  him  of 
the  existence  of  the  first  mortgage,  and  the  second  mortgage  was 
registered  before  the  first  mortgage  was  registered,  it  was  held  that 
the  holder  of  the  second  mortgage  must  be  taken  to  have  had, 
through  the  solicitor,  notice  of  the  first  mortgage,  and  could  not  by 
the  prior  registration  obtain  priority.^  Lord  Chancellor  Hatherley 
said  :  **  It  has  been  held  over  and  over  again  that  notice  to  a  solici- 
tor of  a  transaction,  and  about  a  matter  as  to  which  it  is  part  of 
his  duty  to  inform  himself,  is  actual  notice  to  the  client.  Mankind 
would  not  be  safe  if  it  were  held  that,  under  such  circumstances,  a 
man  has  not  notice  of  that  which  his  agent  has  actual  notice  of. 
The  purchaser  of  an  estate  has,  in  ordinary  cases,  no  personal  know- 
ledge of  the  title,  but  employs  a  solicitor,  and  can  never  be  allowed 
to  say  that  he  knew  nothing  of  some  prior  incumbrance  because  he 
was  not  told  of  it  by  his  solicitor." 

561.  ^*  It  is  a  moot  question  upon  what  principle  this  doc- 
trine rests,"  says  Vice-Chancellor  Kindersley.'  ^^  It  has  been  held 
by  some  that  it  rests  on  this :  that  the  probability  is  so  strong 
that  the  solicitor  would  tell  his  client  what  he  knows  himself,  that 
it  amounts  to  an  irresistible  presumption  that  he  did  tell  him; 
and  so  you  must  presume  actual  notice  on  the~  part  of  the  client.  I 
confess  my  own  impression  is,  that  the  principle  on  which  the  doc- 
trine rests  is  this:  that  my  solicitor  is  alter  ego^ — he  is  myself;  I 
stand  in  precisely  the  same  position  as  he  does  in  the  transaction, 
and  therefore  his  knowledge  is  my  knowledge ;  and  it  would  be  a 
monstrous  injustice  that  I  should  have  the  advantage  of  what  he 
knows  without  the  disadvantage.  But  whatever  be  the  principle 
upon  which  the  doctrine  rests,  the  doctrine  itself  is  unquestion- 
able." 

^*  In  such  a  case,"  said  Lord  Chancellor  Brougham,^  ^^  it  would 
be  most  iniquitous  and  most  dangerous,  and  give  shelter  and  en- 
couragement to  all  kinds  of  fraud,  were  the  law  not  to  consider 
the  knowledge  of  one  as  common  to  both,  whether  it  be  so  in  fact 
or  not." 

562.  The  notioe  must  be  in  the  same  transaotion.     Notice 

« 

to  the  agent  binds  the  principal  only  when  it  is  given  to  or  ac- 
quired by  him  in  the  transaction  in  which  the  principal  employs 

1  Holland  v.  Hart,  L.  R.  6  Ch.  App.  678.       '  Kennedy  p.  Green,  3  Myl.  ft  K.  699, 
'  Boanot  v.  Savage,  L.  B.  2  £q.  134,    719.    And  see  Bradley  v.  Biches,  L.  B.  9 
142.  Ch.  D.  189. 

489 
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him.^  The  reason  for  this  limitation  has  been  stated  to  be,  that 
an  agent  cannot  stand  in  the  place  of  the  principal  until  the  rela* 
tion  is  constituted ;  and  that,  as  to  all  the  information  which  he 
has  previously  acquired,  the  principal  is  a  mere  stranger.^  Another 
explanation  commonly  made  of  the  rule  is,  that  the  agent  may 
have  forgotten  the  former  transaction.  Under  this  latter  view  of 
the  doctrine,  the  criticism  of  Lord  Eldon  ^  might  well  be  r^arded 
as  shaking  it ;  but  it  is  suggested  in  later  cases  that  it  was  not  the 
purpose  of  his  dictum  to  question  the  general  doctrine  itself.  At 
any  rate  this  has  been  insisted  upon  ever  since  his  time,  and  may 
be  regarded  as  settled.^ 

When  the  agent  or  attorney  is  employed  by  a  person  in  several 
mortgage  transactions,  and  he  acts  for  the  mortgagees  also  in  all 
of  them,  although  the  transactions  are  distinct,  the  later  mort- 
gagees are  said  to  be  afiEected  with  notice  of  the  earlier  mortgages, 
on  the  ground  that  the  transactions  follow  each  other  so  closely 
that  they  amount  to  a  continuous  dealing  with  the  same  title.^ 
This  exception  would  remain  good  only  when  the  mortgagor  was 
the  same  in  all  the  transactions,  and  the  same  attorney  is  employed 
in  all. 

^  Warrick  v,  Warricki  3  Atk.  291,  294,  most  practice  and  gntXest  eminence  would 

per  Lord  Hardwicke ;  Fitzgerald  v.  Fan-  then  be  the  most  dangerous  to  emploj." 

conberg,  Fits  G.  207 ;  2  White  &  Tndor's  *  Monntford  v.  Scott,  3  Madd.  40.    And 

Lead.  Cas.  in  £q.  4th  Am.  ed.  pt.  1,  pp.  170,  eee  Fnller  v.  Benett,  2  Hare,  394,  per  ^  J. 

173;  Holland  v.  Hart,  L.  R.  6  Ch.  App.  Wigram;  Morrison  v.  Banaemer,  32  Qratt. 

678 ;  Blnmenthal  v.  Brainerd,  38  V t  402,  225.    See,  however,  Sowler  u.  Day,  58  Iowa, 

91   Am.  Dec.  350;  Houseman  o.  Girard  252, 12  N.  W.  Rep.  297. 

Mnt.  B.  &L.  Aaso.  81  Pa.  St.  256 ;  Roach  v.  '  When  the  caae  of  Moantford  v.  Soott 

Earr,  18  Kans.  529,  26  Am.  Rep.  788;  Mo-  was  on  appeal  before  Lord  Eldon,  L  C. 

Cormick  t;.  Wheeler,  36  III.  114;  Fnller  v.  (Turn,  ft  R.  274),  he  remarked  that  "it 

Benett,  2  Hare,  394,  404 ;  Howard  Ins.  Co.  might  fall  to  be  considered  whether  ooe 

V.  Haleey,  8  N.  Y.  271,  59  Am.  Dec.  478 ;  transaction  might  not  follow  so  doee  epoa 

Weisser  v.  Denison,  10  N.  T.  68,  61  Am.  the  other  as  to  render  it  impossible  to  give 

Dec  731 ;  New  York  Central  Ins.  Co.  v,  a  man  credit  for  having  foi^tten  iL    I 

National  Ins.  Co.  20  Barb.  468 ;  Barnes  u.  shonld  be  nnwilling  to  go  to  far  as  to  saj 

M'Clinton,  3  Pa.  67,  23  Am.  Dec.  62 ;  that,  if  an  attomej  has  notice  of  a  tnnss^ 

Bracken  v.  Miller,  4  W.  ft  S.  102 ;  Hood  v.  tion  in  the  morning,  he  ahall  be  held  in  a 

Fahnestock,  8  Watts,  489,  34  Am.  Dec.  court  of  equity  to  have  foi^tten  it  in  Ae 

489;  Willis  v.  Vallette,  4  Met.  186.  erening.*'  And  see  Haigreares  v.  Rothwdl, 

"  It  was  said  in  substance  by  Lord  Hard-  1  Eeen,  154 ;  Brotherton  v.  Hatt,  2  Ven. 

wicke,  in  Warrick  v.  Warrick,  3  Atk.  291,  574 ;  Constant  p.  Am.  Bap.  Soc.  21J.  &  S. 

294,  that  notice  to  the  agent  or  counsel,  170. 

who  was  employed  in  the  business  by  an-  *  Fnller  v.  Benett,  2  Hare,  394. 

other  person,  or  in  another  business,  and  at  ^  Brotherton  v.  Hatt,  2  Vem.  574;  Hsr- 

another  time,  is  no  notice  to  his  client  who  greaves  v,  Rothweil,  1  Eeen,  154;  Winter 

employs  him  afterwards.    It  would  be  very  v,  Anson,  1  Sim.  ft  St.  434,  3  Ross.  488, 

mischievous  if  it  was  so;  for  the  man  of  493.    And  see  Distilled  Spirits,  11  Wsfl. 

356. 
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663.  The  notioe  must  be  of  some  matter  material  to  the 
transaction ;  of  some  thing  which  it  is  the  duty  of  the  agent  to 
make  known  to  the  principal.^  If  the  agent  acts  merely  in  a  min- 
isterial capacity,  as,  for  instance,  in  obtaining  the  execution  of  a 
deed,  the  principal  is  not  affected  with  the  agent's  knowledge.^  In 
like  manner,  a  mortgagor  to  whom  a  mortgage  is  intrusted  for 
reoord  is  not  such  an  agent  of  the  mortgagee  that  notice  to  him  of 
an  incumbrance,  or  his  knowledge  of  it,  is  constructive  notice  to 
the  mortgagee.^  As  pointed  out  by  Lord  Westbury,^  a  solicitor 
whose  notice  affects  his  client  must  be  a  solicitor  ^^  for  the  confiden- 
tial parpose  of  advising ; "  otherwise  there  is  no  duty  on  his  part 
to  communicate  the  knowledge  to  the  client,  and  the  doctrine  of 
implied  notice  has  no  application. 

Notice  of  the  existence  of  an  unrecorded  mortgage  upon  the 
property  to  an  officer  employed  to  make  an  attachment  is  notice  to 
the  plaintiff,  and  is  equivalent  to  a  record  in  protecting  it  against 
the  attachment.^  But  such  knowledge  on  the  part  of  an  attorney 
who  makes  the  writ,  but  has  no  agency  in  procuring  the  attachment, 
has  been  held  not  to  affect  the  plaintiff.^ 

664.  When  the  same  agent  or  attorney  is  employed  by  both 
parties  in  the  same  transaction,  his  knowledge  is  then  the  know- 
ledge of  both  the  vendor  and  vendee,  of  both  the  mortgagor  and 
mortgagee.^  In  such  case,  moreover,  the, rule  that  the  agent's  no- 
tice must  be  in  the  same  transaction  is  less  strictly  adhered  to.^ 
Thus,  where  a  person  made  two  successive  mortgages  of  the  same 
property,  and  then  gave  a  further  charge  to  the  first  mortgagee, 
and  the  same  solicitor  was  employed  in  all  three  transactions,  it  was 
held  that  the  first  mortgagee  had  implied  notice  of  the  second  mort- 
gagee's incumbrance,  and  that  the  latter  was  entitled  to  priority 
over  the  further  charge  to  the  first  mortgagee.^ 

665.  When  the  attorney  himself  is  the  mortgagor,  the  rule, 
that  the  knowledge  of  the  attorney  is  the  knowledge  of  the  client, 
does  not  apply  ;  it  does  not  follow  in  such  case  that  the  mortgagee 
has  constructive  notice  of  facts  connected  with  the  title  which  are 

1  WjlUe  V.  Pollen,  32  L.  J.  (N.  S.)  Ch.  •  Tacker  v.  Tilton,  55  N.  H.  S3S. 

782.  7  Sheldon  p.  Cox,  Amh.  624;  Lose/  v. 

s  Wyllie  v.  PoUen,  32  L.  J.  (N.  S.)  Ch.  Simpeon,  UN.  J.  £q.  246.     See  Astor  v. 

782.  Wells,  4  Wheat.  466 ;  Constant  v.  Am.  Bap. 

■  Anketel  v.  Converse,  17  Ohio  St.  11,91  Soc.  21  J.  &  S.  170. 

Am.  I>ec.  1  IS ;  Hoppock  v.  Johnson,  14  Wis.  ^  Fuller  v,  fienett,  2  Hare,  403 ;  Brother- 

303.  ton  V.  Hatt,  2  Vem.  574. 

*  In  WjlJie  V,  Pollen,  32  L.  J.  (N.  S.)  Ch.  >  Hargreares  v.  Roth  well,  1  Keen,  154. 

782.  See  Jamison  v.  Gjemenson,  10  Wis.  41 1. 

ft  Tucker  v,  Tilton,  55  N.  H.  223. 
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known  to  the  mortgagor.^  Therefore,  where  one  was  attorney  for 
two  persons,  and  executed  to  one  of  them  a  mortgage,  which  was 
not  recorded,  and  afterwards  executed  another  mortgage  of  the 
same  premises  to  the  other,  and  this  mortgage  was  recorded,  it  was 
held  that  the  priority  of  the  latter  mortgage  was  not  affected  by 
the  attorney's  knowledge  of  the  mortgage  first  executed.*  When- 
ever the  agent  is  **  the  contriver,  the  actor,  and  the  gainer  of  the 
transaction,"  the  reason  for  charging  the  principal  with  notice  of 
the  facts  no  longer  exists.^ 

666.  In  like  manner,  when  the  agent  is  gruilty  of  any  fraud, 
for  the  carrying  out  of  which  it  is  necessary  that  he  should  conceal 
it  from  his  principal,  notice  of  it  cannot  be  imputed  to  the  latter.* 
^^  It  must  be  made  out  that  distinct  fraud  was  intended  in  the  very 
transaction,  so  as  to  make  it  necessary  for  the  solicitor  to  conceal 
the  facts  from  his  client,  in  order  to  defraud  him."  ^  The  frand 
must  exist  independently  of  the  question  whether  the  act  was  com- 
municated to  the  principal  or  not.* 

Applying  these  principles,  the  High  Court  of  Justice  of  England 
in  a  recent  case,  where  a  trustee  who  was  a  solicitor  used  trust 
funds  in  purchasing  an  estate  which  was  conveyed  to  his  brother, 
and  afterwards  acted  as  solicitor  for  the  mortgagee  in  raising  money 
on  the  estate,  held  that  the  frand  of  the  solicitor  ran  through  the 
whole  transaction,  and  prevented  the  imputation  of  noticeJ 

In  other  words,  if  the  act  done  by  the  agent  is  such  as  cannot  be 
said  to  be  done  by  him  in  the  character  of  agent,  but  is  done  by 
him  in  the  character  of  a  party  to  an  independent  fraud  on  his 
principal,  it  is  not  to  be  imputed  to  the  principal  as  an  act  done  by 
his  agent.®  Or,  to  state  the  matter  somewhat  differently,  notice  is 
imputed  to  the  principal  by  reason  of  the  agent's  knowledge,  unless 
there  are  such  circumstances  in  the  case,  independent  of  the  fact 

1  Hewitt  V,  LooFomore,  9  Hare,  449  ;  Es-       '  Kennedy  v.  Green,  3  Myl.  &  K.  G99. 
pin  V.  Pemberton,  3  De  G.  &  J.  547 ;  Hope       *  Kennedy  v.  Green,  3  Myl.  &  K.  699; 

F.  Ins.  Co.  V.  Cambrelling,  1  Hnn,  493.  In  re  European  Bank,  L.  B.  5  Ch.  App. 

Bat  Sheldon  v.  Cox,  Amb.  624,  is  regarded  358 ;  Fnlton  Bank  v,  N.  T.  &  Sharon  Canal 

as  an  authority  to  the  contrary,  followed  in  Co.  4  Paige,  127. 

Majoribanks  v.  Hovenden,  6  Ir.  Eq.  238 ;       *  Bolland  v.  Hart,  L.  R.  6  Ch.  App^  678, 

Horke  v.  Lloyd,  13  Ir.  Ch.  273;  Tacker  v.  682. 
Henzill,  4  Ir.  Ch.  513.  «  Atterbary  v.  Wallis,  8  De  G.,  BiL  ft  6. 

8  Hope  F.  Ids.  Co  v,  Cambrelling,  1  Hnn,  454,  466 ;  Sharpe  v.  Foy,  L.  B.  4  Ch.  App. 

493.    And  see  Bolland  V.  Hart,  L.  R.  6  Ch.  35;   Hewitt   v.  Loosemore,  9   Hare,  449, 

App.  678,  683,  per  Lord  Hatherley;  Ken-  455. 

nedy  v.  Green,  3  Myl.  ft  K.  699 ;  McCormick        ^  Cave  v.  Cave,  L.  R.  15  Ch.  D.  639. 
V.  Wheeler,  36  111.  114,  85  Am.  Dec.  388;        «  Cave  v.  Cave,  L.  B.  15  Ch.  D.  639,  per 

Winchester  v,  Balto.  ft  S.  R.  R.  Co.  4  Md.  Fry,  J. ;  Espin  v.  Pemberton,  3  De  G.  &  J. 

231.  547. 
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under  inquiry,  as  to  raise  an  inevitable  conclusion  that  the  notice 
had  not  been  communicated.^ 

567.  Notioe  is  not  neoessarily  implied  out  of  the  relationship 
of  husband  and  wife.  A  married  woman  is  not  chargeable  with 
knowledge  of  facts  affecting  the  title  to  real  estate  purchased  by 
her,  because  her  husband  has  knowledge  of  such  facts,  in  case  the 
purchase  is  not  made  through  his  agency,  and  he  takes  no  part  in 
the  negotiations.^ 

568.  A  purchaser  from  one  of  two  joint  owners  is  charge- 
able with  notice  of  the  interest  of  the  other,  when  this  interest 
is  shown  by  the  conveyance,  to  which  he  must  look  for  his  vendor's 
title.^  Thus,  if  the  deed  to  his  grantor  shows  that  the  land  was 
bought  with  partnership  funds  or  for  partnership  purposes,  the  pur- 
chaser from  one  of  the  joint  owners  is  chargeable  with  notice  of 
the  partnership  equities.^  The  purchaser  is  not  chargeable  with 
notice  that  the  land  is  partnership  property  merely  from  knowledge 
that  the  owners  are  partners,  and  that  they  use  the  lands  for  part- 
nership purposes,  in  case  there  is  nothing  in  the  purchase-deeds  of 
such  owners  to  indicate  that  it  was  bought  for  partnership  pur- 
poses.^ 

569.  But  if  a  purchaser  has  knowledge  that  the  land  is  part- 
nership property,  and  he  attempts  to  purchase  the  individual  in- 
terest of  one  partner,  he  buys  subject  to  the  equitable  rights  of  the 
other  partners.  The  purchaser  is  put  upon  inquiry  by  such  know- 
ledge as  to  the  equitable  rights  of  the  other  partners,  and  takes 
subject  to  such  rights.^  The  purchaser  with  such  knowledge  is 
also  bound  by  the  equities  of  the  partnership  creditors.  Thus, 
where  one  purchased  of  a  surviving  partner  the  undivided  half  of 
a  parcel  of  land  upon  which  there  was  a  planing  mill,  knowing  that 
the  land  was  purchased  and  the  mill  built  with  partnership  funds, 

1  Thompson  v,  Cartwright,  S3  Beav.  178.  been  used  to  purchase  it,  nnless  it  was  put 

2  Snyder  v.  Sponable,  1  Hill,  567,  7  Hill,  in  originally  as  a  part  of  the  joint  estate. 
427;  Satterfield  v,  Malonc,  35  Fed.  Rep.  But  generally  the  fact  that  two  or  more 
445 ;  Pringle  v.  Dunn,  37  Wis.  449, 19  Am.  persons  make  use  of  property,  in  which  their 
Uep.  772.  interests  are  apparently  several  for  partner* 

*  Campbell  v.  Roach,  45  Ala.  667.  ship  purposes,  is  very  far  from  indicating  an 

*  Brewer  v.  Browne,  68  Ala.  210.  understanding  that  it  is  partnership  estate, 
^  Tillinghast  v.  Champlin,  4  R.  I.  1 73,  67    much  less  any  such  conclusive  understand- 

Am.  Dec.  510 ;  Kepler  v.  Erie  Dime  Sav.  &  ing  that  others  would  be  bound  to  take  no- 

Lt.  Co.  101  Pa.  St.  602 ;  Leferre's  App.  69  tice."  See,  however,  Bergeron  v,  Richardott, 

Fa.  SL  122,  8  Am.  Rep.  229;  Reynolds  v.  55  Wis.  129, 12  N.  W.  Rep.  384. 

Buckman,  35  Mich.  80,  81.    Cooley,  C.  J.,  ^  Hoxie  v.  Carr,  1  Sumn.  173;  Dyer  i;. 

said :  "  Real  estate  held  by  partners  may  or  Clark,   5  Met.   562,   580 ;    Tillinghast    v. 

may  not  be  partnership  property,  but  usually  Champlin,  4  R.  L  173,67  Am.  Dec.  510; 

it  is  not  so  unless  partnership  assets  have  Sigourney  v.  Munn,  7  Conn.  324. 
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and  had  always  been  applied  to  partnership  uses,  that  the  firm  was 
largely  indebted,  if  not  insolvent,  and  that  none  of  its  debts  had 
been  paid  by  the  surviving  partner,  who  condacted  the  sale  secretly, 
and  absconded  with  the  proceeds  of  the  sale  immediately  upon  its 
completion,  the  purchaser  was  held  to  be  affected  by  his  knowledge, 
and  by  the  circumstances  of  the  transaction,  so  that  he  took  the 
title  subject  to  the  trust  with  which  it  was  affected  in  the  hands  of 
his  vendor.^ 

670.  Notice,  to  affect  a  corporation,  must  be  brought  home  to 
the  president  and  directors,  or  to  some  officer  to  whom  the  matter 
to  which  the  notice  relates  has  been  specially  given  in  chai^. 
Thus,  to  affect  a  bank,  which  is  about  to  take  a  mortgi^e,  with  no- 
tice of  a  prior  unrecorded  deed,  it  is  not  sufficient  to  show  that  the 
cashier  had  such  notice.^  Even  a  notice  to  an  individual  director, 
who  has  no  duty  to  perform  in  relation  to  such  notice  or  the  matter 
to  which  the  notice  relates,  cannot  be  considered  notice  to  the  cor- 
poration.^ Notice  to  an  agent  of  a  corporation  has  the  same  effect 
as  notice  to  an  agent  of  an  individual.  The  agent  is  not  affected 
by  notice  except  while  he  is  acting  in  the  matter  to  which  the  no- 
tice relates.  Notice  to  an  individual  director  is  not  notice  to  the 
corporation,  unless  the  director  at  the  time  is  officially  eng^ed  in 
the  business  of  the  corporation.^  Notice  to  a  director,  while  he  is 
acting  solely  for  himself  and  not  for  the  corporation,  is  not  notice 
to  the  corporation,  and  cannot  affect  its  rights.^  When,  however, 
the  director  has  official  duties  to  perform  in  respect  to  the  matter, 
and  the  faithful  performance  of  these  duties  renders  it  incumbent 
upon  him  to  communicate  the  information  to  the  other  officers  of 
the  corporation,  then  the  corporation  stands  affected  with  the  direc- 
tor's knowledge  in  the  same  manner  as  if  he  had  acquired  it  while 
in  the  discharge  of  his  official  duties.^  A  corporation  taking  a 
mortgage  of  land  is  not  chargeable  with  constructive  notice  of  a 
prior  conveyance  of  it  by  the  mortgagor,  because  the  latter  was,  at 
the  date  of  the  deed  and  of  the  mortgage,  a  director  of  the  com- 
pany, for  in  such  a  transaction  the  mortgagor  deals  with  the  com- 

1  Tillinghast  v,  Champlin,  4  R.  I.  178,  67  *  Fulton  Bank  v,  N.  Y.  ft  Sharon  Caoel 

Am.  Dec.  510.    The  circnrastsnce  that  a  Co.  4  Paige,  127,  136. 

mortgage  was  executed  to  three  persons  *  Bank  v.  Dayis,  2  Hill,  451. 

does  not  create  a  mntaal  agency,  so  that  ^  Barnes  v.  Trenton  Gas  Light  Co.  S7  N. 

notice  to  one  will  affect  the  others.   Snyder  J.  Eq.  33 ;  Winchester  v.  Baltimore  ft  S.  B> 

V.  Sponahle,  I  Hill,  567  ;   Steiner  v.  Clisby  B.  Co.  4  Md.  231 ;  La  Farge  F.  Ins.  Co.  r. 

(Ala.),  10  So.  Rep.  240.  Bell,  22  Barb.  54. 

<  Wilson  V.  McCnllough,  23  Pa.  St.  440,  •  Fnlton  Bank  v.  K.  Y.  ft  Sharon  Canal 

60  Am.  Dec.  347.  Co.  4  Paige,  1 27. 
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pany  as  a  third  party  on  his  own  behalf,  acting  for  himself  with 
and  i^inst  the  company,  and  not  for  it.^ 

IV.  CofiBtriictive  Notice, 

571.  In  general.  —  Constructive  notice  is  that  which  is  imputed 
to  a  person  upon  strictly  legal  inference  of  matters  which  he  neces- 
sarily ought  to  know,  or  which,  by  the  exercise  of  ordinary  dili- 
gence, he  might  know.  It  excludes  actual  notice.  It  cannot  be 
controverted.^  The  most  familiar  instance  of  constructive  notice  is 
that  which  under  the  registry  laws  is  afforded  by  the  record  of  a 
deed.  Every  subsequent  inquirer  is  bound  to  know  the  existence 
and  contents  of  such  deed,  and  it  is  not  admissible  for  him  to  show 
that  his  attorney  examined  the  records  and  failed  to  find  the  deed 
of  record.'  But  there  are  various  other  kinds  of»  constructive  no- 
tice, and  a  purchaser  or  mortgagee  is  as  much  bound  by  the  know- 
ledge thus  imputed  to  him,  of  matters  and  instruments  affecting  the 
title  to  property,  as  he  would  be  if  he  were  informed  of  them  by  a 
deed  properly  recorded.  Whether  the  person  charged  with  such 
notice  actually  had  knowledge  of  the  facts  affecting  the  property  in 
question,  or  might  have  learned  them  by  inquiry,  or  whether  he 
studiously  abstained  from  inquiry  for  the  very  purpose  of  avoiding 
notice,  he  is  alike  presumed  to  have  had  notice.^ 

672.  Constructive  notice  is  imputed  either  upon  the  ground 
of  fraud  or  of  negligence.  It  does  not  exist  without  one  or  the 
other.     *^  If,  in  short,  there  is  not  actual  notice  that  the  property  is 

^  1a  Farge  F.  Ins.  Co.  v.  Bell,  22  Barb.  449 ;  Espin  v.  Femberton,  3  De  G.  &  J. 

54,  62.    "  If  hiB  pofition   as  «  director,"  547 ;  Hiern  v.  Mill,  13  Yes.  121 ;  Townsend 

says  Mr.  Justice  Emoit,  "  could  make  him  v.  Little,  109  U.  S.  504 ;  Griffith  v.  Griffith, 

the  agent,  or  rather  identify  him  entirely  HofE.  153;  Weilder  v.  Farmers'  Bank,  11 

with  the  plaintiffs  in  snch  sort  as  to  charge  S.  &  R.  134;  Enapp  r.  Bailey,  79  Me.  195, 

them  with  constructive  notice  of  all  the  9  Atl.  Rep.  122;  Rogers  o.  Jones,  8  N.  H. 

facts  with  which    he  was    personally  ao-  264.  '  See  article  on  ConstmctiTe  Notice, 

qnainted  as  to  the  title  to  lands  in  which  by  William  L.  Scott,  17  Am.  Law  Rev. 

they  had  any  interest,  in  any  case,  it  could  849. 

not  be  so  when  he  did  not  become  con-  As  to  the  term  ordinary  diligence,  see  Pas- 

cemed  as  their  especial  agent,  or  transact  sumpsic  Say.  Bank  v.  Nat.  Bank,  53  Vt.  82, 

business  in  their  behalf.     Most  clearly  it  90. 

cannot  be  the  case  where  the  facts  con-  '  Edwards  v.  Barwise,  69  Tex.  84,  6  S. 

cerned  his  private  affairs,  and  the  transac-  W.  Rep.  677. 

tion  was  one  in  which  he  was  dealing  with  *  Whitbread  v.  Jordan,  1  T.  &  C.  Exch. 

the  company  as  a  third  party  on  his  own  303,  328 ;  Jones  v.  Smith,  I  Hare,  43,  55 ; 

behalf,  and  acting  for  himself  with  and  Bisco  v.  Banbury,  I  Ch.  Ca.  287, 291;  Ware 

against  them."  v.  Egmont,  4  De  G.,  M.  &  G.  460,  473.  And 

3  Plumb  V.  Flnitt,  2  Anst.  432,  436,  per  see  cases  collected  in  2  White  &  Tudor's 

Eyre,  C.  B.;  Kennedy  v.  Green,  3  Myl.  &  Lead.  Cas.  4th  Am.  ed.  p  121;  Jackson  i;. 

K.  699,  719;  Hewitt  v.  Loosemore,  9  Hare,  Blackwood,  4  McAr.  188. 
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in  some  way  affected,"  says  Vice-Chancellor  Wigram,^  ^^and  no 
fraudulent  turning  away  from  a  knowledge  of  facts  which  the  ret 
ffestcB  would  suggest  to  a  prudent  mind ;  if  mere  want  of  caution, 
as  distinguished  from  fraudulent  and  wilful  blindness,  is  all  that  can 
be  imputed  to  a  purchaser, — there  the  doctrine  of  constructive  notice 
will  not  apply ;  there  the  purchaser  will  in  equity  be  considered,  as 
in  fact  he  is,  a  bond  fide  purchaser  without  notice."  In  another 
case  Vice-Chancellor  Turner  said :  ^  ^*  When  this  court  is  called 
upon  to  postpone  a  legal  mortgage,  its  powers  are  invoked  to  take 
away  a  legal  right,  and  I  see  no  ground  which  can  justify  it  in 
doing  so,  except  fraud,  or  gross  and  wilful  negligence,  which  in 
the  eye  of  this  court  amounts  to  fraud." 

673.  Notice  of  the  exiatenoe  of  an  adverse  riffht,  title,  or 
lien,  without  the  partioulars,  of  it  is  sufficient.  One  who  has 
knowledge  of  a  prior  unrecorded  mortgage  upon  some  portion  of 
the  premises  of  which  he  is  about  to  purchase  a  part  is  bound  by 
such  knowledge  to  ascertain  the  extent  of  that  mortgage,  and 
whether  it  covers  the  portion  of  the  property  he  is  about  to  acquire 
an  interest  in,  and  he  will  be  postponed  to  such  prior  mortgage, 
even  if  this  proves  to  be  an  incumbrance  upon  the  whole  property.^ 
Having  notice  of  its  existence,  he  is  chargeable  with  constructive 
notice  of  all  its  contents.^  One  having  notice  of  the  existence  of  a 
mortgage  can  only  acquire  an  interest  subordinate  to  it,  though  the 
mortgage  fails  to  recite  the  amount  of  the  note  which  it  was  given 
to  secure,^  or  it  recites  that  it  was  given  to  secure  '^  any  indebted- 
ness "  of  the  mortgagor  to  the  mortgagee,  and  these  words  referred 
only  to  a  future  indebtedness.^ 

One  having  notice  that  an  estate  is  incumbered  is  not  justified  in 
assuming  that  the  incumbrance  is  one  already  known  to  him ;  he  is 
bound  to  inquire  into  the  nature  and  extent  of  the  chaise  referred 
to.^  A  notice  of  a  lease  is  notice  of  all  the  covenants  and  pro- 
visions contained  in  it.^ 

674.  Notice  from  reciteds.  —  When  a  person  claims  under  a 

1  Jones  V,  Smith,  1  Hare,  43,  affirmed  on  Goodnow,  12  Allen,  472, 474;  Ban  &.  Kin- 
appeal,  1  Pb.  244.  ard,  3  Strobh.  73 ;  Webb  v,  Robbins,  77  Ala. 

^  Hewitt   V.   Looeemore,  9   Hare,  449,  176;  Martin  v.  Canble,  72  Ind.67;  Ijames 

458.  V.  Gaither,  93  N.  C.  358,  362. 

>  2  White  &  Tador*8  Lead.  Cas.  in  Eq.  «  Wilson  p.  Vanghan,  61  Mias.  472. 

4th  Am.  ed.  pt.  1, 190;  Jones  v,  Williams,  *  Simons  v.  First  Nat.  Bank,  93  N.  Y. 

24  Bear.  47 ;  Hall  v.  Smith,  14  Yes.  426 ;  269.    See,  however,  §  3M;  Morris  v.  Mnr- 

Willink  V.  Morris  C.  &  B.  Co.  4  N.  J.  £q.  raj,  82  Ey.  36. 

377 ;  Gaion  v.  Knapp,  6  Paige,  35,  27  Am.  ?  Jones  v.  Williams,  24  Bear.  47. 

Dec.  741.  8  Tajlor  v,  Stibbert,  2  Yes.  Jan.  437. 

*  George  v.  Kent,  7  Allen,  16;  Pike  v, 
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deed  which  by  its  recitals  leads  him  to  other  facts  affecting  the  title 
to  the  property,  he  is  presamed  to  know  such  facts ;  for  it  would 
be  gross  negligence  in  him  not  to  make  inquiry  as  to  the  facts  he  is 
thus  put  in  the  way  of  ascertaining.^  A  recital  or  description  in  a 
deed,  to  have  this  effect,  roust  be  in  the  course  of  tlie  title  under 
which  the  purchaser  claims.^  Recitals  in  collateral  and  immate- 
rial deeds  incidentally  referred  to,  not  as  relating  in  any  way  to  the 
title  of  the  property,  or  to  the  consideration  paid  for  it,  do  not  affect 
the  purchasers.*  It  must  be  sufficiently  clear  to  put  the  purchaser 
upon  inquiry,  and  to  lead  him  to  the  requisite  information.^    If 

1  Bactti  «.  Bacon,  Tothill,  133;  Moort  WampihiTe ;  Buchanan  v,  Balkam,  60  N. 
r.  BeniMU,  2  Ch.  Ca.  246;  Pilcher  v.  Raw-  H.  406;  Brown  v.  Eastman,  16  N.  H.  588. 
Itna,  L.  R.  11  £q.  53 ;  Rafferty  v.  Mallory,  3  Vew  Jeney :  Jennings  v.  Dixej,  36  N.  J. 
Bias.  362;  Reeves  v.  Vinacke,  1  McCrary,  £q.  490;  Sea  Grove  Build.  Asso.  v.  Par- 
213 ;  Cordora  v.  Hood,  17  Wall.  I ;  Lipae  v.  aona,  17  Atl.  Hep,  884.  Vew  York :  Acer  v. 
Spear,  4  Hnghes,  535.  Alabama:  Corbitt  Westcott,  46  N.  Y.  384,  7  Am.  Rep.  355 ; 
0.  Clenny,  52  Ala.  480;  Barch  v.  Carter,  44  Cambridge  Valley  Bank  v.  Delano,  48  N.  Y. 
Ala.  115.  California:  Hassey  p.  Wilke,  55  326;  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 
Cal.  596.  Coimeatieat :  Hamilton  v.  Nutt,  271,  59  Am.  Dec.  478 ;  Dnnbam  v,  Dey,  15 
34  Conn.  501 ;  Sigoumey  v.  Munn,  7  Conn.  Johns.  554,  8  Am.  Dec.  282 ;  Qibert  o, 
324.  IHstriet  of  Columbia :  Shoemaker  v.  Peteler,  38  Barb.  488.  Ohio :  Bonner  v. 
Cbappell,  4  Mack.  413.  Georgia :  Rosser  r.  Ware,  10  Ohio,  465 ;  Reeder  v.  Bar,  4  Ohio, 
Cheney,  61  Ga.  468.  Hlinoii:  JEtna  Life  446, 22  Am.  Dec.  762.  Pennsylrania :  Parke 
Ins.  Co.  V.  Ford,  39  111.  252, 1 1  Chic.  L.  N.  v.  Neeley,  90  Pa.  St.  52 ;  Kerr  v.  Kitchen,  17 
47;  United  States  Mortgage  Co.  v.  Gross,  Pa.  St.  433;  Knouff  v.  Thompson,  16  Pa. 
98  Bl.  483;  Dean  v.  Long,  122  111.  447,  U  St.  357;  Bellas  v.  Lloyd,  2  Watts,  401. 
N.  B.  Bep.  34;  Foster  v.  Strong,  5  Bradw.  Temiaiaee:  Payne  a.  Abercrombie,  lOHeibk. 
223;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Ken-  161 ;  McGavrock  v.  Deery,  1  Coldw.  265  ; 
nedy,  70  111.  350 ;  Morris  v.  Hoyle,  37  IlL  Land  Co.  v.  Hill,  87  Tenn.  589,  608. 
150,  87  Am.  Dec.  243.  Indiana:  Smith  v.  Taxaa:  Renick  v.  Frazier,  55  Tex.  102; 
Lowry,  118  Ind.  37, 15  N.  E.  Rep.  17 ;  Wise-  Polk  v,  Chaison,  72  Tex.  500.  '^iOMiaia : 
man  v.  Hotchinaon,  20  Ind.  40.  Iowa :  Clark  Dailey  v.  Kaatell,  56  Wis.  444 ;  Weir  v. 
V.  Holland,  72  Iowa,  34,  33  N.  W.  Rep.  350,  Simmons,  55  Wis.  637;  Pringle  v.  Dann, 
2  Am.  8t.  Rep.  230;  JEtna  Life  Ins.  Co.  v.  37  Wis.  449,  19  Am.  Rep.  772. 
Bishop,  69  Iowa,  645,  29  N.  W.  Rep.  761.  >  Boggs  v,  Vamer,  6  W.  &  S.  469 ;  Bellas 
Zmtaekf :  Anderson  v.  Lay  ton,  3  Bnsh,  87 ;  v,  Lloyd,  2  Watts,  401  ;  McCrea  v,  New- 
Bakewell  v.  Ogden,  2  Buab,  265.  Maine:  man  (N.  J.  Eq.),  19  Ad.  Rep.  198;  Cole- 
Pike  V.  Collins,  33  Me.  38.  Xarylaad :  man  v.  Barklew,  27  N.  J.  L.  357 ;  Burke  v, 
Bryan  v,  Harvey,  18  Md.  118.  Masaaahn^  Beveridge,  15  Minn.  205;  Corbin  v.  Snlli- 
•atti:  Sargent  0.  Hnbbard,  102  Maas.  380;  van,  47  Ind.  856;  Hazlett  i;.  Sinclair,  77 
George  v.  Kent,  7  Allen,  16.  Miahlgan :  Ind.  488,  40  Am.  Rep.  254 ;  Borch  v.  Car- 
Wait  a.  Baldwin,  60  Mich.  622,  27  N.  W.  ter,  44  Ala.  115;  Ty dings  v.  Pitcher,  82 
Rep.  697;  Baker  v.  Mather,  25  Mich.  51.  Mo.  379;  Dingman  v.  McCoUum,  47  Mo. 
Wlimaarta  :  Roes  v.  Worthington,  11  Minn.  372 ;  Polk  v.  Coagrove,  4  Bias.  437 ;  Maaon 
438,  88  Am.  Dec.  95.  Ifiasisaippi :  Deaaon  v»  Black,  87  Mo.  329 ;  Knox  Co.  v.  Brown, 
r.  Taylor,  53  Miss.  697 ;  Wailes  v.  Cooper,  103  Mo.  223, 15  S.  W.  Rep.  382 ;  Mueller  a. 
24  Miss.  208.  Xiiaonri:  Maaon  v.  Black,  Engein,  12  Bnah,  441. 
87  Ma  329;  Bronson  t;.  Wanser,  86  Mo.  >  Land  Co.  v.  Hill,  87  Tenn.  589,  11  8. 
408;  Central  Trust  Co.  r.  Wabash,  St  L.  W.  Rep.  797. 

&  P.  Ry.  Co.  29  Fed.  Rep.  546 ;  Poage  v.  «  Briggs  v.  Rice,  130  Mass.  60 ;  Raconillat 

Wabash  Ry.  Co.  24  Mo.  App.  199.    Vaw  v,  Rene,  82  Cal.  450. 
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the  recital  does  not  explain  itself,  it  must  refer  to  some  deed  or  fact 
which  will  explain  it,  to  make  it  constrnctiye  notice.^  Notice  flow- 
ing from  matters  of  record  can  never  be  more  extensive  than  the 
facts  stated  or  referred  to.' 

A  recital  of  a  moi-tgage  which  defectively  describes  the  land  in 
a  deed  ander  which  a  purchaser  from  the  mortgagor  claims  title 
charges  him  with  notice  of  it.' 

A  purchaser  by  a  deed  which  refers  to  a  recorded  mortgage  of 
the  same  land  by  his  grantor  has  notice  of  a  statement  in  such 
mortgage  that  the  grantor  reserved  the  trees  growing  on  the  land, 
the  same  having  been  sold  to  a  third  person.^ 

A  description  of  a  portion  of  the  land  described  in  a  deed  as 
*^land,  the  title  to  which  is  in  A.,  given  as  collateral  security  to 
pay  certain  notes,"  is  sufficient  notice  to  the  purchaser  of  an  un- 
recorded mortgage  to  A.  to  preserve  the  priority  of  the  mortgage.^ 
But  a  purchaser  from  one  who  has  covenanted  to  pay  all  legal  mort- 
gages and  incumbrances  of  whatever  nature  and  description  on  the 
premises  is  not  put  upon  inquiry  as  to  any  incumbrance  not  of 
record,  when  there  is  a  mortgage  of  record  to  which  the  covenant 
could  properly  refer.  Neither  could  he  be  charged  with  construc- 
tive notice  of  a  mortgage  improperly  recorded,  as,  for  instance^one 
without  seal.^ 

A  note  secured  by  a  mortgage  or  deed  of  trust,  and  referring 
to  such  mortgage  or  deed  by  a  statement  that  the  note  is  secured 
by  a  mortgage  or  deed  of  trust,  as  the  case  may  be,  gives  notice 
of  the  terms  of  the  mortgage  or  deed  of  trust,  so  far  as  these 
terms  in  any  way  qualify  the  terms  of  the  note,  and  the  holder  of 
the  note  is  bound  by  such  provisions  of  the  mortgage;^  thus,  he 
is  bound  by  a  provision  in  the  mortgage  that  the  non-payment  of 
interest  on  the  note  shall  have  the  effect  of  making  the  note  due 
and  payable  at  once.^ 

1  White   V.    Carpenter,   S   Paige,   217;  >  Oftlet7.Morrifl,S9N.J.£q.822;  Briggs 

Cambridge  Valley  Bank  v.  Delano,  48  N.  v.  Rice,  130  Mass.  50;  Norman  v.  Towne, 

Y.  326 ;  Bell  p.  Twilight,  22  N.  H.  500,  45  ISO  Mass.  52 ;  Branch  v.  Griffin,  99  N.  C 

Am.  Dec  367 ;  Kaine  v.  Denniston,  22  Fa.  173,  5  S.  £.  Rep.  393. 

St.  202;  Van  Slyck  v.  Skinner,  41  Mich.  *  Knox  Co.  v.  Brown,  lOS  Mo.  223. 

186 ;  Morris  v,  Murray,  82  Ey.  36 ;  French  *  White  9.  Faster,  102  Blass.  375. 

V.  Loyal  Land  Co.  5  Leigh,  627.    In  San-  *  Dnnham  v.  Dey,  15  Johns.  555,  8  Am. 

bom  V.  Robinson,  54  N.  H.  239,  at  the  close  Dee.  282. 

of  the  description  in  a  mortgage,  the  follow-  *  Racouillat  v.  Rene,  32  CaL  450. 

ing  words  were  inclosed  in  parentheses : —  ?  Orrick  v.  Durham,  79  Mo.  174. 

/     Of  six  hundred  dollars                  said\  "  Noell  v.  Gaines,  68  Mo.  649,  8  Cent. 

\  premises  are  snbject  to  a  former              /  L.  J.  3.*^ ;  Clark  v.  Bnllard,  66  Iowsl,  747. 

It  was  held  that  this  was  notice  of  a  prior 
mortgage  of  that  amount. 
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OONSTBUOTIVE  NOTICE.  [§§  575,  576 

676.  One  who  purohases  land  by  a  deed,  whioh  expressly 
recites  that  the  premises  are  subjeot  to  a  mortgage,  has  notioe 
of  the  mortgage  from  the  recital,  and  cannot  claim  against  it,  al- 
though it  be  not  recorded.^  In  like  manner,  and  for  stronger  rea- 
sons, one  who  has  purchased  land  subject  to  a  mortgage,  which  he 
agrees  to  pay,  takes  a  title  subject  to  the  mortgage,  although  it  be 
not  recorded,  or  be  recorded  in  such  a  way  that  it  is  not  Jiotice.^ 

A  mortgagee,  whose  mortgage  recites  that  another  mortgage  is  a 
first  lien  upon  the  property,  cannot  claim  that  his  mortgage  takes 
precedence  of  a  new  mortgage  afterwards  executed  and  recorded, 
to  correct  a  mistake  in  the  description  of  the  property  in  the  first 
mortgage.^  Where  two  mortgages  made  by  the  same  person  upon 
the  same  land,  as  parts  of  one  transaction,  though  dated  on  differ- 
ent days,  refer  to  each  other,  the  question  of  priority  depends  apon 
the  intention  of  the  parties  as  determined  by  the  terms  in  which 
the  references  are  made.^ 

Where  a  mortgage  takes  effect  only  from  its  delivery  for  record, 
and  its  priority  is  not  affected  by  notice  of  a  prior  unrecorded  mort- 
gage, of  course  the  mere  mention  of  a  prior  mortgage  in  the  deed, 
as,  for  instance,  excepting  it  from  the  covenants  of  warranty,^  does 
not  affect  the  priority  given  by  the  record  ;  yet,  if  the  mortgage  be 
expressly  made  subject  to  another,  priority  of  record  will  avail  no- 
thing.^ Moreover,  one  taking  a  mortgage  made  expressly  subject 
to  a  prior  mortgage  cannot  avoid  it  and  acquire  a  larger  lien  than 
contracted  for,  although  that  mortgage  be  invalid  as  against  the 
mort^agor.7  When  a  mortgage  is  expressly  excepted  from  a  cove- 
nant of  warranty  in  a  deed,  this  exception  charges  the  purchaser 
with  notice  of  the  mortgage,  although  the  mortgage  be  not  re- 
corded.^ 

676.  Where  there  is  a  recital  in  a  prior  deed  that  the  sale 
was  made  upon  credit,  a  subsequent  purchaser  is  bound  to  in* 
quire  whether  the  purchase-money  has  been  paid,  or  whether  the 
vendor  has  a  lien  for  it ;  and  the  mere  fact  that  the  time  of  pay- 

1  §S  786,  7M;  Beeves  v.  Vinacke,  1  Mo-  *  Iowa  College  v.  Fenno,  67  Iowa,  244,  25 

Crary,  213 ;  Westenrelt  v.  Wjckoff,  32  N.  N.  W.  Rep.  152. 

J.  Eq.  188;  Hall  o.  Sallivan,  63  Ga.  126;  «  Bercaw  v.  Cockerill,  20  Ohio  St.  163. 

Garrett  v.  Packett,  15  Ind.  485 ;  George  v.  «  Coe  v.  Col.,  P.  &  Ind.  R.  R.  Co.  10  Oliio 

Kent,  7  AUen,  16;   Howard  v.  Chase,  104  St.  372,  406,  75  Am.  Dec.  518. 

Idaas.  249 ;  Kitchdl  v.  Madgett,  87  Mich.  7  Hardin  v.  Hyde,  40  Barb.  435 ;  Free* 

81 ;  Baker  v.  Mather,  25  Mich.  51 .  man  v,  Anld,  44  N.  T.  50,  reversing  44  Barfo. 

>  Roes  V,  Worthington,  11  Minn.  438,  88  14,  37  Barb.  587. 

Am.  Dec.  95.  *  Morrison  v.  Morrison,  38  Iowa,  73. 

'  Coancil  Blaffs  Lodge  v.  BiUaps,  67 
Iowa»  674,  25  N.  W.  Rep.  846. 
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§§  677,  578.]         NOTICE  as  affecting  pbiobitt. 

inent  of  the  purchase-money,  as  recited  in  the  deed,  has  elapsed 
does  not  authorize  him  to  presume  that  it  was  paid.^  No  more 
than  ordinary  prudence  and  diligence  is  required,  however,  on  the 
part  of  a  purchaser,  and  therefore,  if  the  reference  be  to  an  in- 
cumbrance which  has  been  discharged  of  record,  it  does  not  charge 
him  with  notice  of  the  existence  of  another  and  entirely  different 
incumbrance.^ 

The  reservation  by  deed  of  a  vendor's  lien  is  a  substantial  charge 
upon  the  land  and  affects  all  subsequent  purchasers ;  ^  and  a  reserva- 
tion of  such  a  lien  in  a  final  decree  of  a  court  of  record  has  the 
same  effect.^ 

677.  As  elsewhere  shown,  where  the  mortgr^ged  premise 
have  been  sold  in  parcels  to  difl^erent  persons  at  different  times, 
in  the  absence  of  any  intervening  equities,  tlie  several  parcels  are 
subject  to  the  mortgage,  and  are  to  be  resorted  to  in  the  inverse 
order  of  alienation.^  When,  however,  the  first  purchaser  expressly 
takes  subject  to  the  mortgage,  he  has,  of  course,  no  equity  as  against 
the  mortgagor  that  the  portion  still  held  by  the  latter  shall  be  first 
applied  to  the  payment  of  the  incumbrance ;  and  having  no  equity 
against  him,  he  has  none  against  his  grantee.  By  taking  such  a 
deed  he  consents  that  the  land  shall  remain  subject  to  its  pro  rata 
share  of  the  debt.^ 

678.  A  purchaser  having  actual  notice  of  a  mortgage  is  af- 
fected with  any  other  incumbrances  which  are  referred  to  in 
that  mortgage,  or  in  other  deeds  to  which  the  deeds  first  referred 
to  may  in  turn  refer.^  Having  notice  of  the  mortgage  the  pur- 
chaser is  bound  to  know  the  contents  of  it,  and  that  would  lead 
him  to  other  deeds,  in  which,  pursued  from  one  to  another,  the 
whole  case  would  be  discovered  to  him.^  Though  the  contents  of 
a  deed  be  stated  to  a  purchaser,  and  he  relies  upon  such  statement, 
and  the  statement  be  erroneous,  he  is  bound  by  its  real  contents ;  ^ 

^  Deason  i\  Tajlor,  53  Mus.  697 ;  Cor-  «  Brifiooe  v.  Power,  47  III.  447. 
dova  V,  Hood,  17  Wall.  1;  Tjdinga  v,  "^  Bisco  i?.  Banbuiy,  1  Ch.  Ca.  287;  Cop- 
Pitcher,  82  Mo.  379 ;  Orrick  v.  Darbam,  pin  v.  Ferny  hough,  2  Bro.  C.  C.  291 ;  Hope 
79  Mo.  174 ;  Willis  v.  Gay,  48  Tex.  463,  26  v.  Liddell,  21  Beav.  183 ;  Howard  Ine.  Co. 
Am.  Rep.  328;  Lytle  v.  Turner,  12  Lea,  v.  Halsey,  8  N.  T.  271,  59  Am.  Dec.  475; 
641 ;  Wiseman  v.  Hutchinson,  20  Ind.  40.  Green  v.  Slayter,  4  Johns.  Ch.  38.    See 

^  Cambridge  Valley  Bank  v,  Delano,  48  Cumbridge  Valley  Bank  v.  Delano,  48  N. 

N.  Y.  326.  Y.  326.    And  eee  Bent  v.  Coleman,  89  Hi. 

*  Lincoln  r.  Purcell,  2  Head,  142, 73  Am.  364,  7  Reporter,  366 ;  Fidelity  Ins.  Co.  9. 

Dec  196.  Shenandoah  Val.  R.  R.  Co.  32  W.  Va.  244, 

«  Martin  v,  Neblett,  86  Tenn.  383,  7  S.  9  S.  £.  Rep.  180. 

W.  Rep.  123.  •  Bisco  v,  Banbary,  1  Ch.  Ca.  287,  per 

'  Iglehart  v.  Crane,  42  HI.  261 ;  McKin-  Lord  Chancellor, 

ney  v.  Miller,  19  Mich.  142.    See  §  1680.  *  Jones  v.  Smith,  1  Hare,  43,  on  app^ 
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and  in  like  manner,  if  he  haa  knowledge  of  an  unrecorded*  mort- 
gage, and  rests  upon  the  vendor's  assurance  that  the  debt  secured 
by  it  has  been  satisfied,  he  does  so  at  his  peril.^ 

679.  A  general  description  of  the  debt  is  sufficient  to  put 
all  parties  interested  upon  inquiry,  and  to  charge  them  with  notice 
of  all  facts  that  could  be  obtained  by  the  exercise  of  ordinary  dili- 
gence and  the  prosecution  of  the  inquiry  in  the  right  direction.'  A 
party  wilfully  dosing  his  eyes  against  the  lights  to  which  his 
attention  has  been  directed,  and  whicb»  if  followed,  would  lead 
to  a  knowledge  of  all  the  facts,  is  chargeable  with  notice  of  every 
fact  that  he  could  have  obtained  by  the  exercise  of  reasonable 
diligence.^  It  is  sufficient  notice  of  an  incumbrance  to  put  a  pur- 
chaser upon  inquiry,  that  the  mortgage,  duly  recorded,  names  a 
sum  of  $500  in  addition  to  a  note  secured.^ 

In  like  manner,  where  a  mortgage  secured  several  notes,  but  in 
the  record  the  description  of  one  of  them  was  omitted,  though  the 
aggregate  amount  of  the  notes  was  given  correctly,  it  was  held 
that  the  mortgage  was  notice  to  a  purchaser  for  the  full  amount  of 
the  mortgage  notes.^  Where  a  deed  was  made  subject  to  *^  two 
mortgages  for  $2,000,"  with  warranty  against  all  claims,  '^except 
said  mortgages,"  and  there  were  two  prior  mortgages,  one  for 
91,500,  which  was  recorded,  and  of  which  the  purchaser  had  actual 
knowledge,  and  one  of  $2,000,  which  was  not  recorded,  and  of 
which  he  had  no  notice  except  such  as  was  given  by  the  deed,  it 
was  held  that  the  recitals  in  the  deed  were  sufficient  to  put  him 
upon  inquiry,  and  to  charge  him  with  actual  t|:nowledge  of  the  un- 
recorded mortgage.^ 

680.  The  limit  of  inquiry  neoeasary  in  any  oase  is  that  re- 
quired by  the  use  of  reasonable  dilifirenoe.  What  is  reasonable 
diligence  cannot  be  determined  by  any  general  rule,  but  must  vary 
with  the  circumstances  of  each  case.  Thus  where  a  mortgage  was 
given  to  a  retiring  partner,  to  secure  him  against  the  liabilities 
of  the  partnership,  and  also  for  the  ^^  balance  which  should  be  due 

affirmed,  I  Ph.  244  and  cases  dted.     But  '  Jackson,  L.  &  8.  R.  Co.  v,  Daviion,  65 

tee  Dryidale  v.  Maoe,  S  Sm.  ft  G.  225,  5  Mich.  416,  37  N.  W.  Rep.  537 ;  Conyene  v. 

De  6.,  M.  ft  G.  106.  Blamrich,  14  Mich.  109, 120. 

1  Price  V.  McDonald,  1  Md.  403,  54  Am.  «  §  843;  Passumpsic  Say.  Bank  v.  Firat 

Dec.  657;  Hudson  v.  Warner,  2  Harris  ft  Nat.  Banic,  53  Vt.  82,  quoting  text ;  Babcock 

6.  415.  V,  Lisk,  57  III.  327  ;  Heaton  v.  Prather,  84 

*  Se>mour  p.  Darrow,  31  Vt.  122;  Pas-  lU.  830.    See  Vredenburgb  v.  Burnet,  31 

rampsic  Say.  Bank  v.  First  Nat.  Bank,  53  Vt.  N.  J.  £q.  229. 

82.    Sea,  howeyer,  f  471 ;  Morris  v,  Murray,  ^  Dargin  v.  Beeker,  10  Iowa,  571. 

82  Ky.  36 ;  Bullock  v.  Battenhousen,  108  111.  •  Hamilton  v.  Nntt,  34  Conn.  501.    See, 

28;  McCrea  v.  Newman  (N.  J.  Eq.),  19  Atl.  howeyer,  McCrea  v.  Newman  (N.  J.  Eq.), 

Rep.  198.  19  Atl.  Rep.'  198. 
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§§  681,  582.]         NOTios  AS  affecting  frioritt. 

bim  on  tbe  purchase  of  sach  property,"  and  notes  were  given  for 
such  purchase-money,  but  no  mention  of  tbem  was  made  in  tbe 
mortgage,  it  was  held  that  a  second  mortgagee,  who  bad  taken  bis 
mortgage  after  inquiring  of  both  the  mortgagor  and  the  mortgagee 
whether  anything  was  due  for  purchase- money,  and  receiyed  the 
answer  from  both  that  it  was  all  paid,  was  entitled  to  priority  over 
the  prior  mortgagee,  and  even  as  against  the  assignee  of  one  of  tbe 
notes  given  for  purchase-money.^ 

The  record  of  a  foreclosure  suit  may  affect  one  who  derives  title 
under  a  foreclosure  sale  with  knowledge  of  another  unsatisfied  mort- 
gage upon  the  premises,  and  of  the  equity  of  the  bolder  of  that 
mortgage  as  against  the  purchaser  at  that  sale.' 

681.  A  oonveyanoe  of  land  to  the  mortfirafiree  subject  to  a 
mortgage  may  or  may  not  imply  that  he  has  assicrned  the  mort- 
gage.  It  has  already  been  noticed  that  a  deed  conveying  land  sub- 
ject to  a  certain  mortgage,  or  warranting  it  against  all  incum- 
brances except  the  mortgage,  is  notice  to  all  persons  claiming  under 
such  deed  of  the  existence  of  the  mortgage.  If  such  a  deed  of  the 
equity  of  redemption  be  made  to  the  mortgagee  himself,  it  is  a  ques- 
tion of  fact  for  a  jury  whether  such  recital  or  warranty  implies 
that  the  mortgage  is  not  then  held  by  the  mortgagee,  or  is  notice 
to  bis  attaching  creditors  that  the  mortgage  has  been  assigned  to 
another.^ 

The  record  of  a  purchase-money  mortgage  is  not  notice  of  the 
conveyance  for  which  such  mortgage  was  given,  so  as  to  invalidate 
the  title  of  one  who  subsequently  purchases  of  the  vendor  before 
the  first  deed  given  by  him  is  recorded.^ 

682.  One  who  merely  takes  a  release  of  all  the  interest  of 

1  PassampAic  Sav.  Bank  v,  Nat.  Bank,  Under  snch  circamstancea,  i(  seems  to  ns 
53  Vt.  8S.  Veazey,  J.,  delivering  the  opin-  that  inquiry  of  those  persQns  is  the  nae  of 
ion  of  the  court,  said:  "  Where  the  form  or  that  degree  of  diligence  which  the  law  re. 
specification  of  the  obligation  intended  to  quires;  and  that,  in  view  of  the  facts  al- 
be  secured  is  described  or  referred  to,  or  Inded  to,  the  defendant's  mortgage  should 
where  the  description  indicates  that  the  debt  preyail."  See,  also,  Cambridge  Valley 
is  specified  in  some  written  form,  or  is  of  Bank  v.  Delano,  48  N.  Y.  326 ;  Blatchley 
such  a  character  that  it  is  practicable  to  be  v.  Osbom,  33  Conn.  226 ;  Maupin  v.  Em- 
pursued  bj  inquiry  beyond  the  parties  to  mons,  47  Mo.  804 ;  Leiman's  Estate,  32  Md. 
the  mortgage,  and  the  facts  as  to  its  pay-  225. 

ment  determined,  the  authorities  indicate  *  Locker  o.  Riley,  30  N.  J.  Eq.  104. 

that   a   purchaser  or   subsequent    ineum-  '  Clark  r.  Jenkins,  5  Pick.  280. 

brancer  proceeds  at  his  peril.    The  parties  *  Pierce  o.  Taylor,  23  Me.  246 ;  Losey  v. 

to  the  mortgage  ha^e  furnished  him  the  Simpson,  11  N.  J.  Eq.  246 ;  but  it  is  notice 

means  of  finding  out  the  facts;  therefore  of  such  deed  to  one  claiming  under  the 

he  must  find  them  ouL    But  snch  is  not  mortgagee.  Center  v.  Planters'  &  M.  Bank, 

this  case.     Here  the  parties  gare  no  clue  to  22  Ala.  743. 
any  discovery  attainable  beyoncTthemselTes. 
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LIS  PENDENS.  [§  683 

the  mortgagor,  while  an  unrecorded  mortgage  made  by  him  is 
outstanding,  obtains  only  the  mortgagor's  equity  of  redemption 
subject  to  such  mortgage.^ 

v.  LU  Pendens. 

583.  The  f oroe  and  effect  of  the  recording  of  a  deed  or  mort- 
gage are  limited  not  only  by  the  actual  notice  which  the  grantee 
may  have  of  prior  unrecorded  conveyances,  but  also  by  constructive 
notice  of  rights  and  claims  of  other  parties,  furnished  by  the  pen- 
dency of  an  action  in  relation  to  the  title  of  the  prQperty,  notice 
of  the  pendency  of  which  has  been  filed  according  to  law.'  The 
doctrine  of  1%%  pendens  is  founded  upon  the  consideration  that  no 
suit  could  be  successfully  terminated  if,  during  its  pendency,  the 
property  could  be  transferred  so  that  it  would  not  be  bound  by  the 
decree  or  judgment  in  the  hands  of  the  assignee.^  This  doctrine 
of  lis  pendens^  however,  is  not  carried  to  the  extent  of  making  it 

^  Smith  0.  Br.  Bank,  21  Ala.  125.  Har.  &  J.  21 ;  Inloe  v,  Harvey.  II  Md.  519 ; 

<  Tyler  r.  Thomas,  25  Beav.  47  ;  Wore-  Boulden  v.  Lanahan,  29  Md.  200.  Mem*- 
ley  V,  Scarborough,  3  Atk.  392 ;  Bellamy  v,  ehuaetti :  Hayen  v.  Adams,  8  Allen,  363 ; 
Sabine,  1  De  G.  &  J.  566,  580 ;  2  White  &  Barrowscale  v.  Tuttle,  5  Allen,  377.  Mia- 
Tndor'a  Lead.  Cas.  in  Eq.  4th  Am.  ed.  pt.  ritdppi :  Allen  v.  Poole,  54  Miss.  323. 
I,  pp.  192  et  seq.;  Whiteside  v.  Haselton,  Miiaonri:  Real  Est.  Say.  Inst  v.  Collonioos, 
lie  U.  S.  296,  4  S.  Ct.  1 ;  Tilton  v,  Cofield,  63  Mo.  290 ;  Turner  v.  Babb,  60  Mo.  342. 
93  U.  S.  163;  Lacassagne  r.  Chapnis,  114  Hew  Jersey:  McPherson  v.  Housel,  13  N. 
U.  S.  1 19, 12  Sap.  Ct.  Rep.  659.  See  S 1411.  J.  Eq.  299.  Vew  York :  Ayraoh  v.  Murphy, 
AbONuna:  Center  v.  P.  &  M.  Bank,  22  Ala.  54  N.  T.  203 ;  Murray  v.  Ballon,  1  Johns. 
743.  The  suit  is  notice  from  the  time  when  Ch.  566 ;  Mitchell  v.  Smith,  53  N.  Y.  413  ; 
senriee  is  perfected.  Hoole  v.  Attorney-Gen-  Young  v.  Guy,  23  Han,  1,  affirmed  87  N. 
eral,  22  Ala.  190.  Arkansas :  Holman  v.  Y.  457 ;  Lawrence  v,  ConUin,  17  Hun,  228  ; 
Patterson,  29  Ark.  357 ;  Ashley  v.  Canning-  Harrington  v.  Slade,  19  Barb.  162 ;  Salsbury 
ham,  16  Ark.  168;  Galbreath  v,  Estes,  38  v.  Benton,  7  Lan8.352.  Ohio:  Brundagev. 
Ark:  599.  OaUfomia:  Wattson  v,  Dow-  Biggs,  25  Ohio  St.  652;  Ludlow  v.  Eidd,2 
ling,  26  Cal.  124;  Long  v.  Neville,  29  Cal.  Ohio,  541.  PannsylTaiiia :  Hersey  v.  Tur- 
132;  Sharp  v,  Lumley,  34  Cal.  611 ;  Mont-  bett,  27  Pa.  St.  418;  Youngman  v,  Elmira 
gomery  v.  Byers,  21  Cal.  107.  Cknmeetioiit :  R.  R.  Co.  65  Pa.  St.  278.  Tennessee :  Mar- 
Norton  V.  Birgc,  35  Conn.  250 ;  Kingo.  Bill,  tin  v,  Neblett,  86  Tenn.  383,  7  S.  W.  Rep. 
28  Conn.  593.  Georgia :  Seabrook  v.  Brady,  123;  Tharpe  v.  Dunlap,  4  Heisk.  674. 
47  Ga.  650.  niinds:  Loomis  v.  Riley,  24  Texas:  Lee  v.  Salines,  15  Tex.  495.  Vir- 
III.  807 ;  Jackson  v.  Warren,  32  111.  331 ;  ginia:  Wood  v,  Krebbs,  30  Gratt.  708.  Wis- 
Roberts  v.  Fleming,  53  111.  196 ;  Walker  v.  oonsin :  Helms  v,  Chadbourne,  45  Wis.  60. 
Douglas,  89  HI.  425.  Indiana :  Truitt  u.  In  Louisiana,  a  purchaser  is  not  chargeable 
Truitt,  38  Ind.  16 ;  Kern  v.  Hazelrigg,  II  with  notice  of  judicial  proceedings  in  which 
Ind.443, 71  Am. Dec. 360.  Iowa:  Blanchard  the  title  of  the  property  is  involved,  unless 
V.  Ware,  37  Iowa,  305,  43  Iowa,  530 ;  Mc-  he  is  a  party  to  such  proceedings.  Notice 
Gregor  v,  McGregor,  21  Iowa,  441 ;  Tred-  in  this  State  is  not  as  a  rule  equivalent  to 
way  0.  McDonald,  51  Iowa,  663.  Xentueky:  registry.  Boyer  v.  Joffrion,  40  La.  Ann. 
Gossom  o.  Donaldson,  18  B.  Mon.  230,  68  657, 4  So.  Rep.  872. 
Am.  Dec.  723.  Maine:  Snowman  v,  Har.  >  Hiem  i;.  Mill,  13  Yes.  114;  Allen  o. 
ford,  62  Me.  434;  Berry  v.  Whittaker,  58  Poole,  54  Miss.  323. 
Me.  422.    Xarylaad:  Tongue  v,  Morton,  6  503 


§§  684,  586.]         NOTICE  as  affeotino  pbioritt. 

oonstructive  notice  of  a  prior  unregistered  deed ;  ^  aa,  for  instance, 
proceedings  to  foreclose  an  unrecorded  mortgage  do  not  oonstitate 
such  a  lis  pendens  as  would  be  notice  to  a  purchaser  of  the  aior.t- 
gaged  property. 

Only  those  persons  are  charged  with  notice,  or  are  affected  by  a 
Us  pendens^  who  pending  the  suit  purchase  from  a  party  to  the  auit,^ 
or  derive  title  from  one  so  purchasing.^ 

It  is  now  generally  provided  by  statute  that  notice  of  Us  pendens^ 
in  order  to  affect  subsequent  purchasers,  shall  be  filed  in  the  regis- 
try of  deeds  where  the  land  is  situated. 

584.  Notioe  from  a  lis  pendens  arises  from  the  time  of  the 
service  of  the  writ,  and  not  from  the  time  of  the  issuance  of  it, 
or  the  time  of  filing  the  bill.^  The  lis  pendens  is  notice  of  eyery 
fact  in  the  pleadings  pertinent  to  the  matter  in  issue  or  the  relief 
sought,  and  of  the  contents  of  the  exhibits  filed  and  proved.^  But, 
in  order  that  the  notice  may  attach,  the  property  involved  in  the 
suit  must  be  so  pointed  out  in  the  proceedings  that  it  may  be  iden- 
tified by  those  interested  in  it^  The  law  of  Us  pendens  does  not, 
therefore,  apply  to  a  suit  for  divorce  and  alimony,^  unless  the  peti- 
tion is  that  the  alimony  be  assigned  out  of  a  particular  parcel  of 
land.^  Neither  does  it  apply  to  a  common  lawsuit  brought  to  ob- 
tain judgment  for  a  debt.® 

585.  Lis  pendens  as  affected  by  actual  notioe.  —  If  the  plain- 
tiff in  a  suit,  before  filing  the  statutory  notice  of  Us  pendens^  had 
knowledge  that  the  defendant  had  conveyed  his  land  by  a  yalid 
deed,  but  that  the  purchaser  had  not  recorded  it,  he  cannot  by  a 
levy  upon  the  land  of  an  execution  obtained  in  such  writ  acquire 

1  1  Story^B  £q.  Jar.  §  406 ;  DonglaM  v,  Kat  Bank  v,  Fleteher,  44  Iowa,  25S ;  Cn- 

McCrackin,  52  G«u  596 ;  Newman  v.  Chap-  Mr   v.    Planters*  &   Merchants'  Bank,  9S 

man,  2  Rand.  93, 14  Am.  Dec.  766.  Ala  743;  Bennet  v.  Williams,  6  Olno  St. 

3  Green  v.  Rick,  124  Pa.  St.  130, 16  Atl.  461. 

Rep.  497 ;  Bright  v.  Buckman,  89  Fed.  Rep.  *  Allen  v,  Poole,  54  ^as.  828 ;  Center  v, 

243 ;  Allen  v,  Morris,  34  N.  J.  L.  159 ;  Planters*  &  Merchants'  Bank.  22  Ala.  743 ; 

Parks  V.  Jackson,  11  Wend.  442,  25  Am.  Jones  v,  McNarrin,  68  Me.  334, 28  Am.  Rep. 

Dec  656 ;  Stnyvesant  v.  Hone,  1  Sandf.  Ch.  66. 

419;  Parsons  v.  Hoyt,  24  Iowa,  154;  Her-  *  MiUer  v.  Sperrj,  2  Wall.  237 ;  AUen  v, 

rington  V.  Herrington,  27  Mo.  560 ;  Scarlett  Po<^e,  54  Misa.  323 ;  Low  o.  Pratt,  ft3  DL 

p.  Gorham,  28  111.  319 ;  French  v.  Loyal  Co.  438  ;    Green  v.  Slayter,  4  Johns.  Ch.  88 ; 

6  Leigh,  627.  Todd  v.  Ondaw,  79  N.  C.  235 ;  Drake  v. 

*  Norton  v.  Birge,  85  Conn.  250.  Crowell,  40  N.  J.  L.  58. 

*  Murray  v.  Ballon,  1  Johns.  Ch.  566 ;  ''  Hamlin  v.  Bevans,  7  Ohio,  161,  28  Am. 
Fuller  V.  Hilton,  76  N.  Y.  190;  Leitch  v.  Dec  625;  Feigley  o.  Feigley,  7  Md.  587,61 
Wells,  48  N.  Y.  585 ;  Allen  v.  Poole,  54  Am.  Dec.  375. 

Miss.  323;   Allen  v,  Mandeville,  26  Miss.        >  Brightman  v.  Brightraan,  1  R.  L  112; 
397 ;  Haughwont  v.  Murphy,  22  N.  J.  Eq.    Daniel  v,  Hodges,  87  N.  C.  95. 
545 ;  Majors  v.  Cowell,  51  Cal.  478 ;  Farmers'       »  White  i;.  Perry,  14  W.  Va.  66. 
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any  lien  upon  Buch  land  as  against  the  parcbaser.^  On  the  other 
hand,  one  who  purchases  with  aotaal  notice  of  the  pendency  of  a 
suit  affecting  the  land  cannot  object  that  statutory  notice  of  the 
pendency  of  the  suit  was  not  filed.^ 

Notice  by  lis  pendens  is  notice  only  of  pending  proceedings.  It 
is  not  notice  to  a  purchaser  whose  conveyance  was  made  before  the 
commencement  of  the  action.^  When  litigation  is  ended,  and  the 
rights  of  all  parties  have  been  determined,  the  notice  ceases.^ 

VI.  Sato  far  Possession  is  Notice. 

m 

586.  PoBsession  by  one*  who  is  not  the  owner  of  record  is 
a  fact  which  should  induce  one  proposing  to  purchase  to  inquire 
whether  the  possession  is  founded  ou  any  right  or  title.  It  is  notice 
of  the  rights  of  the  occupant,  whatever  they  may  be  ;  and  if  he  claim 
by  deed  his  possession  is  regarded  by  most  authorities  as  equivalent 
to  the  recording  of  such  deed.^    Thus  the  possession  of  a  tenant  is 

1  Lament  v.  Cheshire,  65  N.  Y.  SO.  Hall,  97  U.  S.  34.    XUinois  :   Brainard  i;. 

*  Baker  v,  Pierson,  5  Mich.  456.  Hadson,  103  III.  218 ;  Jaques  v.  Lester,  118 

•  Fanners'  Nat.  Bank  v.  Fletcher,  44  111.  246,  8  N.  £.  Rep.  795;  Truesdale  v, 
Iowa,  252.  Ford,  37  III.  210,  213  ;  Cleviuger  v.  Ross, 

*  Page  ».  Waring,  76  N.  Y.  463.  109  111.  849;  White  v.  White,  105  111.  313  ; 

•  James  v.  Lichfield,  L.  R.  9  Eq.  51 ;  Morrison  v.  Kellj,  22  111.  609 ;  Stagg  v. 
Tajlor  r.  Stibbert,  2  Yes.  Jnn.  437;  Dan.  Small,  4  Bradw.  192 ;  Keys  v.  Test,  33  lU. 
iels  9.  Davidson,  16  Yes.  240;  Holmes  v,  316;  Cowen  v.  Loomis,  91  111.132;  Strong 
Powell,  8  De  G.  M.  &  G.  572 ;  Ballej  v.  Rich-  v.  Shea,  83  111.  575  ;  Brown  v.  Gaffney,  28 
ardson,  9  Hare,  734 ;  Moreland  v.  Richard-  III.  149,  157 ;  Caheen  v.  Brecken ridge,  48 
son,  24  Beav.  33 ;  Wilson  v.  Hart,L.  R.  1  111.  91.  Indiana:  Sutton  v.  Jerris,  31  Ind. 
Ch.  App.  463,  467 ;  Nojes  v.  Hall,  97  U.  S.  265,  99  Am.  Dec.  631 ;  Barnes  v.  Union 
34;  Landes  v.  Brant,  10  How.  348;  Lea  17.  School  Township,  91  Ind.  301.  Iowa: 
Polk  Co.  Copper  Co.  21  How.  493 ;  Weld  v,  Mooie  v.  Pierson,  6  Iowa,  279,  71  Am.  Dec 
Madden,  2  Cliff.  584;  Johnson  v.  Glancy,  4  409 ;  Leebrick  v.  Stable,  68  Iowa,  515,  27 
Blatchf.  94,  28  Am.  Dec.  45.  AiftJH^m^ ;  27.  w.  Jiep.  490.  Kansas  :  Lyons  v,  Boden- 
Phillips  V,  Costlej,  40  Ala.  486 ;  Garrett  hamer,  7  Kans.  455 ;  Greer  v.  Higgins,  20 
D.  Lyle,  27  Ala.  586.  Arkansas  :  Byers  v.  Kans.  420 ;  Johnson  v,  Clark,  18  Kans.  157 ; 
Engles,  16  Ark.  543 ;  Gill  v,  Hardin,  48  School  District  v.  Taylor,  19  Kans.  287 ; 
Ark.  409;  Turman  t;.  Bell,  54  Ark.  273,  15  Deetgen  v.  Richter,  33  Kans.  410,  6  Pac. 
S.  W.  Rep.  886.  Cidifomia :  Smith  v.  Yule,  Rep.  595.  Xentnelgr :  Hackwith  v.  Dam- 
31  Cal.  180,  89  Am.  Dec.  167 ;  Jones  v.  ron,  1  Mon.  235 ;  Goins  v,  Allen,  4  Bash, 
Marks,  47  Cal.  242;  Thompson  v.  Pioche,  608.  Maine:  Prior  to  R.  S.  of  1841,  Web- 
44  Cal.  508 ;  Fair  v.  Sievenor,  29  Cal.  486  ;  ster  v.  Maddox,  6  Me.  256 ;  Matthews  v.  De- 
Peastey  r.  McFadden,  68  Cal.  611, 10  Pac.  merritt,  22  Me.  312;  Hall  v.  Noble,  40  Me. 
Bep.  179 ;  Moss  v.  Atkinson,  44  Cal.  3.  459 ;  Hanly  v.  Morse,  32  Me.  287 ;  Clark 
Gonneotient :  Harral  v.  Lever ty,  50  Conn.  v.  Bosworth,  51  Me.  528 ;  Beal  v.  Gordon, 
46,47  Am.  Rep.  608.  Florida:  Massey  9.  55  Me. 482.  Maryland:  Ringgold  v. Bryan, 
Habbard,  18  Fla.  688;  McRae  v.  McMinn,  3  Md.  Ch.  488;  Bryan  v.  Hanrey,  18  Md. 
17  Fla.  876.  Georgia:  Jewell  v.  Holland,  113;  Border  State  Sav.  Inst  v.  Wilcox,  63 
61  Ga.  608 ;  Finch  v,  Beal,  68  Ga.  594 ;  Md.  525.  Michigan :  Allen  v.  Cadwell,  55 
Cox  V.  Jones,  76  Ga.  296.  Idaho :  Feir-  Mich.  8,  20  N.  W.  Rep.  692 ;  Doyle  v. 
boagh  V.  Masterson,  1  Idaho,  135 ;  Noyes  v.  Stevens,  4  Mich.  87 ;   Russell  v.  Sweezey, 
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notice  of  his  interest  in  the  land,  whatever  that  interest  may  be, 
and,  perhaps,  notice  also  of  his  landlord's  title  ;  ^  and  thus,  also,  the 
possession  of  a  cestui  que  trust  is  notice  of  his  beneficial  interest  in 
the  property.* 

Possession  by  a  vendee  under  a  contract  of  purchase,  whether  it 
be  personal  or  by  a  tenant,  is  constructive  notice  of  his  equitable 
rights  as  purchaser,  and  any  one  taking  a  mortgage  under  such  cir- 
cumstances from  hiB  vendor  takes  subject  to  Ms  rights.'  The  mort- 
gage lien  in  such  case  covers  the  property  only  to  the  extent  of  the 
unpaid  purchase-money.^ 

This  is  the  rule  that  prevails  generally  in  the  United  States.     In 

22  Mich.  235;  Paraell  v.  Thayer,  89  Mich.  Staton  v.  Davenport,  95  N.  C.  11.  So  by 
467;  Wei8ber]g;er  v.  Wisner,  55  Mich.  246,  atatute.  Laws  1885,  ch.  147,  §  1.  Oblo: 
21  N.  W.  Rep.  331.  Minneiota  :  New  v.  Ranney  v.  Hardy,  43  Ohio  St.  157, 1  N.  E. 
WheatoD,  24  Minn.  406 ;  Groff  v,  Ramsey,  Rep.  523 ;  Kelley  v.  Stanberry,  13  Ohio  St. 
19  Minn.  43;  Morrison  v.  March,  4  Minn.  408;  McKinsie  v,  Perrill,  15  Ohio  St  162. 
325.  IQaiiaaippi :  Taylor  v,  Moaely,  57  Qregini :  Manandas  v.  Mann,  14  Oreg.  450, 
Miss.  544 ;  Strickland  v.  Kirk,  51  Miss.  795.  13  Fae.  Rep.  449.  Pennfylvaoia :  Bngbee's 
XiBSOiiri :  Vaughn  v.  Tracy,  22  Mo.  415,  25  App.  110  Fa.  St.  331 ;  Kerr  v.  Day,  14  Pa. 
Mo.  318,  69  Am.  Dec.  471;  Roberts  v.  St  112,53  Am.  Dec.  526;  Randall  r.  Sil- 
Moseley,  64  Mo.  507  ;  Bartlett  o,  Glasscock,  verthom,  4  Fa.  St.  173  ;  Rowe  v.  Ream,  105 
4  Mo.  62 ;  Pike  v.  Robertson,  79  Mo.  615.  Pa.  St.  543 ;  Woods  v.  Farmere,  7  Watts, 
Vebraaka :  lapp  v.  Land  Syndicate,  24  Neb.  372, 52  Am.  Dec  772.  Rhode  Island :  Har- 
692,  40  N.  W.  Rep.  129 ;  Conlee  v.  McDow-  ria  v.  Arnold,  1  R.  L  125.  South  GardUna : 
ell,  15  Neb.  184.  Vevada:  Brophy  Min.  Graham  v.  Nesmith,  24  S.  C.  285;  Sheom 
Co.  V.  Brophy  &  D.  Gold  Min.  Co.  15  Not.  v.  Robinson,  22  S.  C.  32 ;  Biemann  u.  White, 
101.  Vow  Hampshire:  Rogers  v.  Jones,  8  23  S.  C.  490.  Tezaa:  Hawley  v.  BaUock, 
N.  H.  264 ;  Patten  v,  Moore,  32  N.  H.  382 ;  29  Tex.  216 ;  Mnllins  v.  Wimberly,  50  Tex. 
Emmons  v,  Mnrray,  16  N.  H.  385  ;  Forest  457 ;  Glendenning  v.  Bell,  70  Tex.  632, 8  S. 
V,  Jackson,  56  N.  H.  357 ;  Janvrin  v.  Jan-  W.  Rep.  324.  Vermont :  Perkins  v.  West, 
vrin,  60  N.  IL  169.  Vew  Jersey:  Van  55  Vt.  265;  Rublee  v.  Mead,  2  Vt.  544. 
Keuren  v.  Central  R.  R.  Co.  38  N.  J.  L.  ^^rginia :  Effinger  o.  Hall,  81  Va.  94 ; 
165;  Holmes  v.  Stout,  10  N.  J.  Eq.  419;  Preston  w.  Nabh,  76  Va.  1.  W.  Yirginia: 
Loseyv.  Simpson,  11  N.J.  £q.  246;  Roll  r.  Western  Min.  &  Manuf.  Co.  v.  Peytona 
Rea,  50  N.  J.  L.  264,12  Atl.  Rep.  905;  Cannel  Coal  Co.  8  W.  Va.  406.  WiaeonaiB: 
Hodge  V,  Amerman,40  N.  J.  Eq.  99,  2  Atl.  Lamoreux  r.  Huntley,  68  Wis.  24, 31  N.  W. 
Rep.  257.  Hew  York :  Phelan  v.  Brady,  Rep.  331 ;  Coe  ».  Mansean,  62  Wia.  81,  22 
119  N.  Y.  587,  23  N.  E.  Rep.  1109 ;  West-  N.  W.  Rep.  155 ;  Meade  v.  Gilfoyle.  64  Wis. 
brook  V,  Gleason,  79  N.  Y.  23  ;  Chesterman  18,  24  N.  W.  Rep.  413 ;  Cunningham  v, 
V.  Gardner,  5  Johns.  Ch.  29;  Webster  v.  Brown,  44  Wis.  72 ;  Brinkman  v.  Jonea,44 
Van  Steenbergh,  46  Barb.  211 ;  Grimstone  Wis.  498;  Wicke  v.  Lake,  21  Wis.  410,  94 
V.  Carter,  3  Paige  Ch.  421  ;  Seymour  v.  Am.  Dec  552,  25  Wia.  71 ;  Ehle  ».  Brown, 
McKinstry,  106  N.  Y.  230;  Farmers'  Loan  31  Wis.  405 ;  Fery  v.  Pfeiffer,  18  Wis.  510. 
&  Trust  Co.  V.  Maltby,  8  Paige,  361 ;  Gou-  M  589;  Ehle  v.  Brown,  21  Wia.  405. 
vemeur  v.  Lynch,  2  Paige,  300 ;  Bank  ».  *  Fritchard  v.  Brown,  4  N.  H.  397,  17 
Flagg,  3  Barb.  Ch.  318 ;  Moyer  v.  Hinman,  Am.  Dec.  431.  See,  however,  Scott  r.  Gal- 
13  N.  Y.  186 ;  Tuttle  v,  Jackson,  6  Wend,  lagher,  14  S.  &  R.  333,  16  Am.  Dec  508. 
213 ;  Trustees  v,  Wheeler,  61  N.  Y.  88,  98  ;  «  Bank  o.  Flagg,  3  Barb.  Ch.  316 ;  Bra- 
Cavalli  v.  AUen,  57  N.  Y.  508.  Horth  Car-  man  u,  Wilkinson.  3  Barb.  151. 
olina :  Tankard  r.  Tankard,  79  N.  C.  54 ;  *  Westbrook  r.  Gleason,  14  Hun,  245,  79 
Edwards  v.  Thompson,  71  N.  C.  177 ;  Mayo  N.  Y.  23 ;  Young  w.  Guy,  12  Hun.  325,  23 
V.  Leggett,  96  N.  C.  237, 1  S.  E.  Rep.  622;    Hiin,  1,  affirmed  87  N.  Y.  457. 
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a  few  States,  however,  ^^  actaal  notice  "  is  essential  in  order  to  dis- 
pense with  registration,  and  consequently  possession  does  not  amount 
to  notice,  and  does  not  have  the  effect  of  putting  a  purchaser  upon 
inquiry,  though  proof  of  possession  may  be  made  in  connection 
with  evidence  of  actual  notice.^  But  in  these  States  knowledge  of 
adverse  possession,  though  it  be  open  and  notorious,  does  not  of 
itself  amount  to  notice  of  the  occupant's  title  or  right. 

587.  The  prevailing  rule,  however,  is  that  possession  is  no- 
tioe  although  it  be  not  actually  known  to  the  purchaser.  It  is 
a  fact  which  the  purchaser  should  know,  and  be  is  thereby  put  upon 
inquiry  as  to  the  possessor's  rights.*  Possession  does  not  amount  to 
constructive  notice  of  the  nature  and  extent  of  the  rights  of  the 
person  in  possession  ;  but  it  puts  the  purchaser  upon  inquiry  as  to 
such  rights.  He  is  bound  to  pursue  the  inquiry  with  diligence,  and 
to  ascertain  what  those  rights  are.'  A  purchaser  who  negligently 
or  intentionally  fails  to  inquire  as  to  the  fact  of  possession,  or  as  to 
the  title  or  interests  of  the  person  in  possession,  is  affected  with 
notice  of  such  title  or  interest  as  the  possessor  actually  has.  Such 
a  purchaser  cannot  claim  the  position  of  a  purchaser  in  good  faith 
without  notice. 

588.  Possession  is  not  necessarily  evidence  of  any  partic- 
ular title,  but  is  only  evidence  of  some  title,  and  puts  the  purchaser 
upon  inquiry  as  to  the  title  or  interest  the  occupant  holds  or  claims.^ 
If  the  person  in  possession  has  no  title  or  right  of  possession  what- 
ever, but  is  a  mere  intruder,  his  possession  is  not  notice  and  does 
not  put  a  purchaser  on  inquiry.^     If  the  purchaser  makes  due  in- 

^  Gonneotiont :   Harrall  v.  Leaverty,  50  St.  157,  1  N.  £.  Rep.  523;  Edwards  v. 

Conn.  46.     Lcrairiaaa:  Moore  v,  Jourdan,  Thompson,  71  N.  G.  177;  Bilman  v.  White, 

14  La.  Ann.  414;  Poydraa  v.  Laurens,  6  23  a  C.  490;  Sheam  u,  Robinson,  22  8.  G. 

I4L  Ann.  772.     Xaine :   Since  R.  8.  of  32 ;  Pique  v.  Arendale,  71  Ala.  91 ;  Lough- 

1841,  Boggs  o.  Anderson,  50  Me.  161 ;  Beal  ric^  v.  Bowland,  53  Miss.  546. 

V.  Gordon,  55  Me.  482 ;  Clarke  v,  Boeworth,  *  Rogers  v.  Jones,  8  N.  H.  264 ;  William- 

51  Me.  528;  Goodwin  v.  Cloudman,  43  Me.  son  v.  Brown,  15  N.  Y.  354;  Daniels  v. 

577.     See,  also,  Knapp  v.  Bairley,  79  Me.  Davison,  16  Yes.  249;  Flagg  v.  Mann,  2 

195.    Kasndhiisetts :  Lamb  v.  Pierce,  113  Sumn.  486;  Grimstone  v.  Carter,  3  Paige, 

Mass.  72 ;  Dooley  v.  Waleott,  4  Allen,  406 ;  421,  24  Am.  Dec.  230;  Kerr  v.  Day,  14  P^ 

Pomroy  V.  Stevens,  11  Met.  224;  Sibley  v.  St.  112,  53  Am.  Dec.  526;   Thompson  v, 

Leffingwell,  8  Allen,  584 ;  Mara  v.  Pierce,  Piocbe,  44  Cai.  508 ;  Hoppin  v.  D>oty,  25 

9  Gray,  306;  Parker  v.  Osgood,  3  Allen,  Wis.  573. 

4S7,  490;  M'Mechan  v,  Griffing,  3  Pick.  «  Harris  v.  Arnold,  1  R.  L  126;  Smith  v, 

149,  15  Am.  Dec.  198.     Wisoonain:  Brink-  Miller,  68  Tex.  72 ;  Leach  o.  Ansbacher,  55 

man  v.  Jones,  44  Wis.  498;   Hubbard  v.  Pa.  St.  85;  Munn  v.  Burges,  70  111.  604; 

Smith,  2  Mich.  207.  Jaqnes  v.  Weeks,  7  Watts,  261. 

3  Hottenstein  v,  Lerch,  104  Pa.  St.  454;  «  Western  Mining  &  Manuf.  Co.  v.  Coal 

Kerr  o.  Day,  14  Pa.  St.  1 12,  53  Am.  Dec.  Co.  8  W.  Va.  406 ;  Wright  v.  Wood^  23  Pa. 

526 ;  Hodge  v,  Amerman,  40  N.  J.  £q.  99,  St.  120. 

2  AU.  Rep.  257 ;  Banney  v.  Hardy,  43  Ohio  507 
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quiry,  and  Buch  inquiry  fails  to  di&cloee  any  title  or  interest  in  the 
person  in  possession,  the  presamptive  notice  from  possession  is 
rebutted.^ 

689.  A  purchaaer  of  land  in  the  possession  of  a  tenant  of 
the  vendor  has  notice  of  the  actoal  interest  of  the  tenant  and  of 
the  ^hole  extent  of  that  interest,  and  is  bound  to  admit  the  tenant's 
claim  so  far  as  it  could  be  enforced  against  the  vendor.^  Whether 
the  possession  of  the  tenant  is  notice  of  the  landlord's  title  as  well 
as  of  the  occupant's  tenancy  is  left  in  some  measure  uncertain  on 
the  authorities,^  though  the  weight  of  authority  is  that  it  affords 
notice  of  the  landlord's  title,*  for  such  possession  imposes  upon  the 
purchaser  the  obligation  of  inquiring  by  what  right  the  tenant  holds. 

If  the  tenant  changes  his  character  by  taking  an  agreement  to 
purchase,  or  he  has  this  right  under  his  lease  and  exercises  his  op- 
tion to  purchase,  his  possession  i^mounts  to  notice  of  his  equitable 
title  as  purchaser.^ 

The  fact  that  one  had  been  a  tenant  of  a  portion  of  a  building, 
and  continued  to  be  a  tenant  until  he  took  possession  under  his  con- 

1  Jones  V.  Smith,  I  Hare,  43 ;  Hewitt  v.  well :  United  States  v.  Sliney,  21  Fed.  Rep. 

Loosemore,  9  Hare,  449 ;  Flasg  v.  Mann,  894 ;  Hanljr  v.  Mone,  88  Me.  287 ;  Dnttoo 

2  Samn.  486 ;  WiUiamaon  v.  Brown,  15  N.  v.  Warschaner,  21  Cal.  609,  82  Am.  Dec 

Y.  354 ;  Rilejr  v.  Quiglej,  50  HI.  304.  99  765 ;  O'Rourke  v.  O'Connor,  39  Cal.  442 ; 

Am.  Dec.  516;  Fair  v.  Stevinot,  29  Cal.  Landers  0.  Bolton,  26  Cal.  393;  Thompson 

486 ;  Thompson  v,  Fioche,  44  Cal.  508 ;  v.  Piocbe,  44  Cal.  508 ;  Haworth  v,  Taylor, 

M'Mechan  v.  Griffing,  3  Pick.  149, 15  Am.  108  111.  275 ;  Whltaker  v.  Miller,  88  111. 

Dec.  198;  Nutting  v.  Herbert,  37  N.  H.  881;  Smith  v.  Jackson,  76  111.  254;  Frary 

346;  Rogers  v.  Jones,  8  N.  H.  264;  Harris  v.  Or  ton,  75  III.  100;  Kerr  v.  Day,  14  Pa. 

V,  Arnold,  1  R.  L  126.  St.  112,  53  Am.  Dec  526;  Hood  v,  Fahne- 

>  Daniels  ly.  Davison,  16  Ves.  249;  Cun-  stock,  1  Pa.  St.  470,  44  Am.  Dec  147; 

ningham  v.  Pattee,  99  Mass.  248 ;  Chester-  Bank  v,  Flagg,  8  Barb.  Ch.  816 ;  Poroell  v. 

man  9.  Qardner,  5  Johns.  Ch.  29 ;  Sejmonr  Enright, 31  N.J.  Eq.  74 ;  Morrison  u.  March, 

V.  McKinstry,  106  N.  T.  230,  12  N.  £.  Rep.  4  Minn.  825 ;  Dickey  v,  Lyon,  19  Iowa,  544 ; 

348,  14  N.  E.  Rep.  94;  Spofford  v.  Man>  Conlee  v.  McDowell,  15  Neb.  184 ;  Glenden- 

ning,  6  Paige,  883 ;  Page  v.  Waring,  76  N.  ning  1;.  Bell,  70  Tex.  632, 8  8.  W.  Rep.  324 ; 

Y.  463, 470 ;  Baasett  v.  Wood,  9  N.  T.  Snpp.  Woodson  v.  Collins,  56  Tex.  168 ;  Clarke  o. 

79 ;  De  Rnyter  v.  Tmstees,  2  Barb.  Ch.  555 ;  Beck,  72  Qa.  1 27. 

Trustees  Union  College  o.  Wheeler,  61  N.  On  the  other  hand,  the  following  cases 

T.  88;  Peaaleyv.  McFadden,  68  Cal.  611,  hold  that  his  poasession  is  not  notice  of 

10  Pac  Rep.  179 ;  Hull  v.  Noble,  40  Mc  the  landlord's  title,  bat  only  of  the  tenant's 

459 ;  Kerr  v.  Day,  14  Pa.  St.  1 12,  53  Am.  right :  Hanbniy  v.  Litchfield,  2  Mylne  &  K. 

Dec  526 ;  Marsh  v.  Nelaon,  101  Pa.  St.  57 ;  629 ;  Flagg  v.  Mann,  2  Samn.  486 ;  Beattie 

Clarke  v.  Beck,  72  Ga.  127 ;  Fery  v.  Pfeiffer,  v,  Butler,  21  Mo.  313,  64  Am.  Dec  234. 

18  Wis.  510;  Smith  v.  Gibson,  25  Neb.  511,  •  Knight  v.  Bowyer,  23  Bear.  609,  641 ; 

41  N.  W.  Rep.  360 ;  Glendenning  v.  BeU,  70  Taylor  v.  Stibbert,  2  Ves.  Jr.  487, 440 ;  Keir 

Tex.  632,  8  S.  W.  Rep.  324.  v.  Day,  14  Pft.  St.  112 ;  Coari  v.  Olsen,  91 

*  Deetgen  v,  Richter,  33  Kans.  410, 414.  Dl.  273 ;  Smith  v.  Gibson,  25  Neb.  511,  41 

*  The  following  cases  hold  that  the  ten-  N.  W.  Rep.  360 ;  Bnaaell  v.  Moore,  3  Met. 
ant's  possession  is  notice,  not  only  of  his  (Ky),  436 ;  Chesterman  v.  Gardner,  5  Johns, 
own  rights,  but  of  his  landlord's  title  as  Oh.  32, 9  Aol  Dec.  265. 
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tract  of  purobase,  does  not  impair  the  notice  imparted  by  such  pos- 
session.^ 

590.  PosBOBsion  is  notice  only  during  its  continuance.  A 
parchaser  is  not  boand  to  take  notice  of  an  antecedent  possession 
which  has  ceased  prior  to  bis  negotiations  to  purchase,  and  he  need 
not  inquire  as  to  the  title  or  right  of  the  former  occupant.^ 

59L  Possession,  to  operate  as  implied  notice,  most  be  visible 
and  open,  notorious  and  exclusive,  and  not  merely  a  conetructire 
possession.^  FoBsession  of  land  by  one  who  has  built  a  house  upon 
it  and  is  living  in  it,  or  by  one  who  has  built  fences  around  his  lot, 
is  sufficiently  opdn  and  patent  to  put  parties  in  interest  upon  in- 
quiry, and  to  charge  them  with  notice  of  all  they  might  learn  by 
such  inquiry.^ 

Possession  by  the  purchaser  of  a  tenement  house  who  had  for- 
merly been  a  tenant  of  a  part  of  the  house,  and  who,  on  purchase, 
retnoyed  to  the  rooms  before  occupied  by  the  housekeeper  of  the 
vendor,  and  was  known  as  owner,  and  collected  the  rent  from  all 
the  tenants,  is  sufficiently  open  and  visible  to  be  notice  of  his  owik 
ership,  so  as  to  defeat  a  mortgage  taken  before  his  deed  is  recorded, 
and  without  knowledge  of  it.^ 

The  cutting  of  wood  or  timber  continued  year  after  year  or  con- 

I  Phdmn  v.  Brady,  119  N.  Y.  587,  23  N.  v.  Brophy  &  Dale  G.  &  S.  M.  Co.  15  Nev. 

E.  Rep.  1109.  101.    Vew  Hampahire:  Patten  v.  Moore, 

*  Hewes  v.  Wiswell,  8  Me.  94 ;  Cftnipbel]  83  N.  H.  382 ;  Bell  o.  Twilight,  22  N.  H. 
9.  Brackenridge,  8  BUckf .  471 ;  £hle  v.  500,  50  Am.  Dec.  867.  Vew  Jeney :  Cole- 
Brown,  31  Wis.  405 ;  Meehan  v.  Williams,  man  p,  Barklew,  27  N.  J.  L.  357 ;  Holmes 
48  Pa.  St.  238.  v.  Stout,  10  N.  J.  Eq.  419 ;  McCall  v.  Yard, 

*  Noyes  v.  Hall,  97  IT.  S.  84;  Gnm  v.  UN.  J.  Eq.  58.  Vew  York:  Webster  v. 
Equitable  Trust  Co.  1  McCrary,  51 ;  Town-  Van  Steenbergfa,  46  Barb.  211 ;  Tattle  v, 
send  V.  Little,  109  U.  S.  504.  Alabama:  Jackson,  6  Wend.  213,  226,  21  Am.  Dec. 
Bernstein  v.  Hames,  71  Ala.  260.  Call-  306;  Page  v.  Waring,  76  N.  Y.  463 ;  Brown 
tenia :  Fair  v.  Stevenot,  29  CaL  486 ;  v,  Volkening,  64  N.  Y.  76 ;  Pope  v.  Allen, 
Smitb  V.  Yale,  31  Cat.  180,  89  Am.  Dee.  90  N.  Y.  298.  Vordi  Oaroliiia :  Tankard  i;. 
167  ;  Dutton  v.  Warschaaer,  21  Cal.  609, 82  Tankard,  79  N.  C.  54 ;  Webber  v,  Taylor,  2 
Am«Dec.  765.  nUnda:  Morrison  v.  Kelly,  Jones  Eq.  91.  Ohio :  Ranney  v.  Hardy,  43 
22  111.  610, 14  Am.  Dec.  169;  Bogne  v.  Wil-  Ohio  St.  157 ;  Williams  v.  Sprigg,  6  Ohio 
Hams,  48  111.  371 ;  Smith  v.  Jackson,  76  111.  St.  585.  PennaylTaaia :  Meehan  v,  Williams, 
254.  Indifliia:  Jefferson,  M.  &  T.  R.  R.  Co.  48  Pa.  St.  288;  Martin  v.  Jackson,  27  Pa. 
V.  Oyler,  82  Ind.  394.  Kamat :  Tresise  v.  St.  504,  67  Am.  Dec.  489.  tkmth  Carolina  : 
Lacy,  22  Kana.  742 ;  Beaobien  v.  Hindman,  Ellis  v.  Yoang,  31  S.  C.  322,  9  S.  £.  Rep. 
88  Kane.  471.  Xaino:  Batter  v.  Sterena,  955.  Tecaa:  Satterwhite  v.  Rosser,  61  Tex. 
26  Me.  484 ;  Hawes  v,  Wi»w(rll,  8  Me.  94.  166 ;  Blankenship  v,  Douglas,  26  Tex.  225, 
ICundrawtts :  Kendall  r.  Lawrence,  22  82  Am.  Dee.  608.  Wlaoonoin :  Ely  v.  Wil- 
Pick.  540;  M'Mechan  v.  Grifflng,  3  Pick,  cox,  20  Wis.  523,  91  Am.  Dec.  436. 

149,  15  Am.  Dec.  198.    Xiohigaa:  Smith  ^  Bright    v.    Buckman,    89    Fed.    Rep. 

V.  Greenop,  60  Mich.  361,  26  N.  W.  Rep.  243. 

8SS;  McKee  v.  Wilcox,  11  Mich.  858,  83  •  Phelan  v.  Brady,  119  N.  Y.  587,  S3  N. 

Am.  Dec.  743.  Vorada:  Brophy  Mining  Go.  B.  Rep.  1109. 
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tinuouBly  is  an  act  showing  possession,  and  indicating  a  right  or 
title.^  So  does  openly  ploughing  or  cultivating  a  field,^  or  fast- 
ening the  doors  and  nailing  up  the  windows  of  a  house  in  which 
there  is  furniture.' 

The  occasional  cutting  of  wood  upon  the  land  under  such  circam- 
stances  that  these  acts  might  be  regarded  as  acts  of  trespass  rather 
than  acts  of  ownership  is  not  evidence  of  actual  possession  sach  as 
constitutes  notice.^ 

A  notice  upon  a  board  set  up  upon  the  land  that  it  is  for  sale,  by 
an  agent  whose  name  and  address  is  given,  is  notice  of  the  owner's 
rights  sufficient  to  put  a  purchaser  upon  inquiry.^  ^ 

The  possession  must  be  exclusive,  and  therefore  possession  by  a 
purchaser  under  an  unrecorded  conveyance  is  no  notice  of  title  as 
against  a  subsequent  incumbrancer,  where  the  grantor  also  lived  on 
the  premises  as  a  member  of  the  grantee's  family.^ 

692.  Oooupation  of  an  easement.  —  The  easement  may  be  pa- 
tent, as  in  the  case  of  a  footpath  ;  or  there  may  be  such  occupation 
of  it  as  to  put  a  purchaser  upon  inquiry.  The  owner  of  a  bouse 
sold  to  his  adjoining  neighbor  the  right  of  using  two  chimneys  in 
the  partition  wall  and  received  the  consideration,  but  never  made 
any  grant  of  the  easement.  He  afterwards  sold  the  house  without 
saying  anything  about  his  neighbor's  right  to  use  two  of  the  chim- 
neys. But  as  there  were  fourteen  chimney-pots  on  the  wall,  and 
only  twelve  flues  in  the  house,  the  court  held  that  the  purchaser  was 
put  on  inquiry  and  had  constructive  notice  of  the  neighbor's  right.^ 
The  occupation  by  a  grantor  of  an  easement  in  adjoining  land  which 
he  has  conveyed  without  a  reservation  of  the  easement,  being  incon- 
sistent with  the  grant,  is  notice,  to  a  purchaser  from  the  grantee, 
of  a  parol  reservation  of  the  easement.^ 

The  existence  of  a  railroad  over  a  tract  of  land,  with  its  embank- 
ments, excavations,  and  tracks,  is  notice  to  a  purchaser  of  such  land 

• 

1  Nolan  V.  Grant,  51  Iowa,  519;  Krider  defendant  bays  the  honae,  and  finds  twelTe 

V,  Lafferty,  1  Whart  303.  flues  in  it,  bnt  foniteen  chimneys  in  the 

s  Lyman  v.  Russell,  45  III.  261 ;  Wickes  wall.    The  question  is,  was  he  not  bound  to 

V.  Lake*  25  Wis.  71.    See,  however.  Sand-  see  that  he  alone  had  twelve  out  of  the  four^ 

ford  V,  Weeks,  38  Kans.  319.  teen,  and  does  it  not  follow  that  two  must 

s  Wrede  v.  Cloud,  52  Iowa,  371, 3  N.  W.  have  been  used  by  the  adjoining  neighbor? 

Rep.  400.  He  might  not  have  thought  fit  to  count 

*  Holmes  v.  Stout,  10  N.  J.  Eq.  419.  them  or  look  at  them,  but  I  think  he  was 

*  Hatch  V.  Bigelow,  39  IIL  546.  put  on  inquiry,  and  that  he  cannot  now  say 
<  Puckett  tr.  Reed  (Tex.),  22  S.  W.  Rep.  that  he  had  no  notice  of  the  agreement  by 

515.  which  Felton  sold  the  right  to  Cubitt." 

T  Henrey  v.  Smith,  22  Bear.  299,  302.       •  Randall  v,  Silverthom,  4  Pa.  St.  173. 
The  Master  of  the  Rolls  said :  "  Here  the 
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of  an  ontBtanding  right  or  easement  inconsistent  with  an  absolute 
and  exclusive  title  in  the  grantor.  It  is  the  duty  of  the  purchaser 
to  inquire  by  what  right  the  railroad  is  built  over  the  land,  and  he 
has  notice  of  such  rights  as  the  owners  of  the  railroad  may  have 
acquired.^  The  possession  is  not  restricted  to  the  land  actually 
fenced  in.^ 

593.  An  equivocal,  occasional,  or  temporary  possession  will 
not  take  the  case  out  of  the  operation  of  the  r^istry  laws.'  The 
protection  furnished  by  these  laws  cannot  be  taken  away  except 
upon  clear  proof  of  a  want  of  good  faith  in  the  party  claiming  their 
protection,  and  a  clear  right  in  him  who  seeks  to  establish  notice 
by  means  of  possession.^  The  circumstances  must  be  such  .that  a 
prudent  man  would  be  put  upon  inquiry,  and  would  be  chargeable 
with  bad  faith  if  he  did  not  inquire.  ^^  We  would  observe,"  said 
Chief  Justice  Parsons,  in  an  early  case  in  Massachusetts,^  *^  that 
the  statute  requiring  the  registry  of  conveyances  being  so  very 
beneficial,  and  it  being  so  easy  to  conform  to  it,  when  a  prior  con- 
veyance not  recorded  until  after  one  of  a  subsequent  date  is  at- 
tempted to  be  supported  on  the  ground  of  fraud  in  the  second  pur- 
chaser, the  fraud  must  be  very  clearly  proved."  The  using  of  lands 
for  pasturing,  or  for  cutting  timber,  is  not  such  an  occupancy  as 
will  chaige  a  purchaser  with  notice.  The  possession  must  be  ac- 
companied by  improvement  of  the  property  to  constitute  notice.^ 

One  purchasing  or  taking  a  mortgage  of  premises  in  the  pos- 
session of  a  tenant  is  bound  to  inquire  into  the  nature  and  extent 
of  the  tenant's  interest,  and  is  affected  with  notice  of  that  inter- 
est whatever  it  may  be.^  Such  possession  is  also  held  to  be  notice 
of  a  collateral  agreement  held  by  the  tenant  for  the  purchase  of 
the  property.' 

A  husband  and  wife,  who  had  long  occupied  a  farm,  conveyed  it  to 
their  son,  and  took  back  a  mortgage  conditioned  for  their  support, 
but  omitted  to  record  it.    They  continued  upon  the  farm,  they  and 

1  Indiana,  B.  &  W.  Rj.  Co.  v.  McBroom,  484;    Merritt  r.  Northern  R.  R.  Co.  12 

114  lod.  198;  Panl  v.  ConnenrUle  &  N.  R.  Barb.  605;  Sandford  v.  Weeks,  38  Kans. 

B.  Co.  61  Ind.  527 ;  JefFenonville,  M.  &  S.  319 ;  Coleman  v,  Barklew,  27  N.  J.  L.  337. 

B.  R.  Co.  V,  Ojler,  60  Ind.  383.  •  Norcroas  v,  Wtdgery,  2  Mass.  506. 

<  Warner  v.  Fountain,  28  Wis.  405.  «  M'Mechan  v.  GriflBng,  3  Pick.  149  and 

'  Bojmton  v.  Bees,  8  Pick.  329, 19  Am.  cases  cited,  15  Am.  Dec.  198;  Holmes  v, 

Dec.  326;  Williams  v,  Sprigg,  6  Ohio  St.  Stont,  10  N.  J.  £q.  419;  Union  College  v. 

585 ;  Masteraon  v.  West  End  N.  G.  R.  R.  Wheeler,  59  Barb.  585,  and  canes  cited. 

Co.  72  Mo.  342.  7  Cunningham  r.  Pattee,  99  Mass.  248, 

«  Brown  v,  Volkening,  N.  T.  Ct.  of  Ap-  252. 

peals,  3  N.  Y.  W.  Dig.  86;  Union  College  "  Knight  v.  Bowyer,  23  Bear.  609,  641 ; 

V.  Wheeler,  59  Barb.  585;  Bogne  v.  Wil-  Taylor  v.  Sdbbert,  2  Yes.  Jr.  437 ;  Kerr  r. 

liams,  48  111.  371 ;  Bader  v,  Sterens,  26  Me.  Day,  14  Pa.  St.  112,  53  Am.  Dec  526. 
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§  598.]  NOTIOE  AS  ArFBOTINO  PBIORITr. 

the  BOD  constitnting  one  family,  and  all  oontribatiog  to  its  support. 
Some  years  afterwards  the  son  made  a  second  mortgage,  which  was 
duly  recorded ;  bat  the  second  mortgagee  was  regarded  as  having 
had  notice  of  the  legal  title  of  the  first  mortgagees.^  A  joint  res- 
idence of  husband  and  wife  does  not  give  notice  of  any  claim  of 
interest  in  the  land  by  the  wife*^ 

If  the  owner  of  land  conveys  only  a  partial  interest  in  it,  as,  for 
instance,  the  wood  and  timber  growing  upon  it,  and  takes  back  a 
mortgage  which  is  not  recorded,  his  continued  possession  is  not  no- 
tice of  his  claim  to  the  wood  and  timber,  as  against  one  who  has 
purchased  upon  the  faith  of  his  bill  of  sale.^ 

Actual  possession  of  land,  by  one  who  holds  an  unrecorded  con- 
tract of  purchase,  or  a  bond  for  a  deed,  is  notice  of  his  rights  to 
one  who  takes  a  mortgage  on  the  land  from  the  vendor,  and  the 
mortgagee  will  take  a  lien  only  on  the  vendor's  right.^  Such  vendee 
in  possession  is  not  bound  to  examine  the  records  for  subsequent 
incumbrances  of  the  land  by  his  vendor,  nor  is  the  record  notice 
thereof  to  him.^  Though  the  vendor  executes  a  mortgage  while  the 
vendee  is  in  possession  under  his  contract,  until  actual  notice  of  the 
mortgage  the  purchaser  may  safely  continue  to  make  payments  of 
the  purchase-money  to  his  vendor. 

But  a  mortgage  made  by  the  vendor,  while  such  vendee  is  in  pos- 
session, creates  a  valid  lien  on  the  interest  remaining  in  th^  vendor 
at  the  time  of  its  execution,  which,  before  conveyance,  is  the  legal 
title,  and  a  beneficial  estate  in  the  lands  to  the  extent  of  the  unpaid 
purchase-money ;  and  payments  made  on  the  purchase-money  to  the 
vendor  by  the  purchaser,  after  he  has  knowledge  of  the  mortgage, 
will  be  unavailing  as  against  the  mortgagee.^  But  the  possession  of 
a  mortgagee  whose  mortgage  is  recorded  is  not  notice  of  his  claim 

^  BoggB  V.  Anderson,  50  Me.  161.     Se«  In  Jaeger  v.  Hardjr,  4S  Ohio  St.  S85, 

Harrison  v.  N.  J.  R.  R.  &  T.  Co.  19  N.  J.  S7  N.  £.  Rep.  863,   Chief  Joatice  Wil- 

Eq.  488.  liams  on  this  point  further  said :  "  If  it 

^  Neal  v.  Perkerson,  61  Ga.  345.  be  conceded,  at  some  authorities  maintain, 

*  Patten  v.  Moore,  32  N.  H.  382.  that,  as  the  vendor  is  a  mere  tmstee  of  the 

*  Doolittle  V,  Cook,  75  111.  854 ;  Bright  v.  Unds  for  the  vendee,  and  that  the  latter  is 
Bnckman,  39  Fed.  Rep.  243 ;  Moyerv.  Hin-  the  trustee  of  the  purchase-money  for  the 
man,  13  N.  Y.  180;  Qouverneur  v.  Lynch,  former,  the  lien  of  a  mortgage  executed  by 
2  Paige,  300;  Jaeger  v.  Hardy,  48  Ohio  St.  the  vendor,  after  the  contract  of  sale,  does 
335,  27  N.  E.  Rep.  863.  not  attach  to  the  lands,  but  only  to  his 

^  Jaeger  o.  Hardy,  48  Ohio  St  835, 27  N.  claim  against  his  vendee  for  whatever  nay 

E.  Rep.  863.  then  remain  unpaid  on  the  purchase,  still 

*  Jaeger  v.  Hardy,  48  Ohio  St.  335,  27  the  mortgage  would,  at  least,  be  operative 
N.  E.  Rep.  863 ;  I^efferson  v,  Dallas,  20  to  transfer  to  the  mortgagee,  for  his  secn- 
Ohio  St.  68 ;  Ten  Eick  v.  Simpson,  1  Sandf.  rity,  the  mortgagor's  claim  against  the  por- 
Ch.  244;  Yonng  o.  Guy,  67  N.  T.  457;  chaser." 

Fasholt  V.  Reed,  16  Serg.  &  R«  266. 
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HOW  FAB  POSSESSION  IS  NOTICE.  [§§  594,  595. 

nnder  An  agreement  to  purchase  the  premises,  althoagh  a  rumor  of 
his  purchase  was  current  in  the  neighborhood ;  ^  for  in  such  case  his 
possession  is  consistent  with  his  record  title,  and  it  may  well  be 
taken  for  granted  that  he  holds  under  the  recorded  title.  Posses- 
sion is  notice  only  of  the  legal  or  equitable  interest  in  the  land  of 
the  person  in  possession.  It  Tests  the  purchaser  with  notice  of 
every  fact  and  circumstance  which  he  might  have  learned  by  mak- 
ing inquiry  of  the  occupant,  but  it  does  not  impose  upon  him  the 
duty  of  searching  the  record  in  the  name  of  such  occupant  to  ascer- 
tain what  title  he  has  parted  with.^ 

594.  PossesBion,  to  operate  as  notice,  should  be  inconsistent 
with  the  title  upon  which  the  purchaser  relies.^  If  the  posses- 
sion is  consistent  with  the  record  title,  the  purchaser  is  not  bound 
to  make  any  inquiry  concerning  the  title  as  indicated  by  the  posses- 
sion. No  inquiry  is  suggested  by  the  possession.^  A  deed  to  one 
in  his  own  right,  when  recorded,  becomes  notice  to  all  persons  that 
his  possession  under  the  deed  is  in  his  own  right,  and  a  purchaser 
from  him  is  not  required  to  make  further  inquiry  as  to  the  right  by 
which  he  holds  possession.^  His  possession  is  not  notice  of  any 
title  or  claim  beyond  that  which  he  holds  under  his  recorded  deed.^ 
The  owner  and  occupant  of  a  house  conveyed  it  in  fee  to  a  son, 
and,  taking  back  a  lease  for  life,  remained  in  possession.  The  son, 
before  the  lease  was  recorded,  gave  a  mortgage  on  the  property  to 
one  who  made  reasonable  inquiries  as  to  liens.  It  was  held  that 
the  possession  of  the  former  owner  under  the  lease  was  not  such  as 
to  giye  the  mortgagee  notice  of  any  rights  in  the  premises.*^ 

695.  Possession  of  a  part  of  the  premises  described  in  a  deed 
or  mortgage  may  be  notice  to  a  purchaser  or  mortgagee  of  the  con- 
dition of  the  title  of  the  entire  tract,  if  the  purchaser  or  mortgagee 
has  actual  notice  of  the  possession ;  for,  having  such  notice,  he  is 
bound  to  follow  up  the  inquiry,  §.nd,  if  that  would  necessarily  lead 
to  the  knowledge  of  the  possession  of  the  other  part  by  another 
person  under  the  same  title,  he  is  affected  with  notice  of  possession 

1  Plamer  v.  Robertson,  6  Serg.  &  B.  179.  412 ;  Dutton  v.  McReynoldp,  31  Minn.  66, 

a  Losej  V.  8imp800,  11  N.  J.  £q.  246;  16  N.  W.  Rep.  468. 

Baraett  v.  Wood,  9  N.  Y.  Sapp.  79,  quoting  ^  Staples  v.  Fenton,  5  Hnn,  172.    A  like 

text  discussion  on  similar  facts  was  made  in  Bell 

s  Staples  V.  Fenton,  5  Hun,  172 ;  Smith  v.  Twilight,  18  N.  H.  159,  45  Am.  Dec.  367 ; 

V.  Yule,  31  Cal.  180,89  Am.  Dec.  167;  Mc-  but  the  same  reasons  were  not  assigned  ; 

Ndl  V.  Polk,  57  Cal.  323.  The  same  view  was  taken  in  a  case  where 

*  Plumer  v.  Robertson,  6  Serg.  &  R.  179.  the  grantors  conveyed  a  farm  to  their  son, 

*  Fargason  v.  Edrington,  49  Ark.  207,  4  and  took  back  a  mortgage  conditioned  for 
8.  W.  Rep.  763.  their  support.    Boggs  v.  Anderson,  50  Me. 

*  Great  Falls  Co.  v.  Worster,  15  N.  H.  161. 
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§§  596,  597.]         NOTICE  as  affecting  priobttt. 

of  such  other  part.^  But  if  his  notice  of  the  poeflession  of  a  part 
be  constructiye  only,  its  effect  cannot  be  extended  to  lands  ontside 
the  limits  of  the  possession.^ 

If  a  grantor  sells  a  part  of  his  land,  and  the  grantee  enters  into 
possession  of  this  part,  his  possession  is  notice  of  his  title,  though 
this  rests  in  parol,  or  the  deed  has  not  been  recorded.' 

696.  PosBession  may  be  notice  of  the  homestead  rights  of 
the  possessor.  Thus  in  Texas,  the  Constitution  of  which  State 
provides  that  no  mortgage  of  the  homestead  shall  be  yalid  except 
for  purchase-money,  or  for  improvements  thereon,^  the  fact  that 
certain  land  is  occupied  and  used  by  the  owner  as  a  homestead  is 
to  be  determined  by  the  visible  facts  of  use  and  enjoyment,  though 
the  husband  and  wife,  in  order  to  obtain  a  mortgage  loan,  have 
falsely  declared  under  oath  that  the  lands  mortgaged  are  not  their 
homestead.  Their  representations  do  not  estop  them  from  claiming 
their  homestead  exemption  under  the  statute,  such  representations 
being  contrary  to  the  visible  and  actual  facts.  The  court  in  this 
case  say :  **'  The  fact  of  actual  possession  and  use  as  the  home  of  the 
family  was  one  against  which  the  lender  could  not  shut  its  eyes. 
Every  person  dealing  with  land  must  take  notice  of  an  actual,  open, 
and  exclusive  possession ;  and  where  this,  concurring  with  interest 
in  the  possessor,  makes  it  a  homestead,  the  lender  stands  chained 
with  notice  of  that  fact,  it  matters  not  what  declarations  to  the  con- 
trary the  borrower  may  make."  * 

597.  Possession  by  a  grantor,  after  a  full  recorded  convey- 
ance, is  not  constructive  notice  to  subsequent  purchasers  of  any 
right  reserved  in  the  land  or  claimed  by  the  grantor.^    Thus  where 

^  Nolan  V,  Grant,  51  Iowa,  519 ;  Watkins  grantor  that    he  has  parted  with  all  his 

V.  Edwards,  23  Tex.  443.  rights  in  the  property,  and  directly  nega- 

>  Daggs  V.  Ewell,  3  Woods,  344 ;  Jeffer-  tires  the  reservation  of  any  right ;    that 

sonTiUe,  M.  &  L  R.  R.  Co.  v,  Oyler,  82  Ind.  those  who  see  the  deed  are  warranted  in  re- 

394.  lying  npon  snch  declaration  as  much  as  if 

8  Patton  V.  HoTlidayshurg,  40  Pa.  St  206.  it  had  been  made  to  them  orally  upon  an 

Contra,  Jeffersonville,  M.  &  L  R.  R.  Co.  v,  inquiry,  and  that,  if  they  acquire  interests 

Oyler,  82  Ind.  394.  in  faith  of  snch  reliance,  the  grantor  in  poe- 

*  Art.  xvi.  §  50.  session  will  be  estopped  to  assert  any  right 

^  Texas  L.  &  L.  Co.  t* .  Blalock,  76  Tex.  secretly  reserred  from  the  grant ;  that,  as 

85,   13   S.  W.  Rep.  12,  per  Chief  Justice  the  grantor  has  declared  that  he  parted  with 

Stay  ton ;  Equitable  Mortgage  Co.  v,  Lowry,  his  entire  estate,  strangers  about  to  deal 

55  Fed.  Rep.  165.  with  the  property  wonld  reasonably  refer 

^  Arkansas :  Gill  v.  Hardin,  48  Ark.  409,  his  continuous  possession  to  the  snffennce 

8  S.  W.  Rep.  519,  per  Hemingway,  J.,  in  of  his  grantee,  and  would  not  reasonably 

Turman  v.  Bell,  54  Ark.  273, 15  S.  W.  Rep.  think  to  refer  it  to  a  reserved  righL"    ladi- 

886.    "  On  the  other  side  it  is  said  that  the  ana :   Quick  v.  MiUigan,  106  Ind.  419,  58 

execution  of  a  warranty  deed  without  reser-  Am.  Rep.  49 ;  Crossen  v.  Swordland,  22 

ration  is  a  most  solemn  declaration  by  the  Ind.  427 ;  Tnttle  v.  Chuichman,  74  Ind.  311. 
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a  grantor  took  a  mortgage  while  in  possession  from  his  grantee  after 
the  latter  had  given  a  mortgage  to  another,  the  last  named  mort- 
gage, being  first  recorded,  was  held  to  have  priority.^  The  reason 
for  this  exception  to  the  general  rnle  is  in  some  cases  said  to  be, 
that  a  subsequent  purchaser  is  entitled  to  rely  upon  the  presump- 
tion that  possession  retained  after  a  conveyance  maybe  presumed, 
to  be  a  mere  holding  over  at  will,  nntil  it  becomes  conyenient  for 
the  grantor  to  remove  from  the  land.  Moreover,  a  party  ought  not  to 
be  allowed  to  contradict  the  force  and  effect  of  a  full  conveyance 
by  the  mere  fact  of  possession  after  bis  deed  has  been  recorded.^ 
He  is  estopped  from  setting  up  any  claim  or  title  founded  upon 
possession  against  the  terms  of  his  own  deed.' 

When,  however,  the  grantor's  right  or  title  under  which  he  holds 
possession  was  acquired  after  the  making  of  his  deed,  he  is  entitled 
to  the  same  protection  as  a  third  person,  and  his  possession  is  notice 
of  his  rights  to  the  same  extent  that  the  possession  of  a  third  per- 
son is  notice  of  his  rights.  Some  courts,  however,  hold  that  the 
grantor's  possession  after  a  conveyance  by  him,  especially  if  long 
continued,  is  notice  of  some  interest  or  title  in  him  not  disclosed 
in  his  deed.  Possession  by  the  grantor  is  not  regarded  as  sub- 
stantially different  from  possession  by  a  third  person.*    This  view 

Iowe:  Koon  v.  Trammel,  71  Iowa,  132,32  ^  Koon  o.  Tramel,  71  Iowa,  132,  32  N. 

N.  W.  Rep.  243 ;  Spragae  v.  White,  73  Iowa,  W.  Rep.  243. 

670,  35  N:  W.  Rep.  751.    XaMaohiuettB :  >  Koon  v.  Tramel,  71  Iowa,  132,32  N. 

Newhall  v.  Pierce,  5  Pick.  450.    lEkliigaii :  W.  Rep.  243 ;  Eylar  v.  Eylar,  60  Tex.  315  ; 

DawBon  v.  Danbarj  Bank,  15  Mich.  489;  Bloomer  v,  Henderson,  8  Mich.  395,  404, 

Abbott  V.  Gregory,  39  Mich.  68 ;  Humphrey  77  Am.  Dec.  453 ;  Mateskey  v.  Feldman, 

V.  Hard,  29  Mich.  44;  Bloomer  v.  Hender-  75  Wis.  103,  43  N.  W.  Rep.  733 ;  Hafter  v, 

son,  8  Mich.  295,  77  Am.  Dec.  453.    He-  Strange,  65  Miss.  323,  3  So.  Rep.  190. 

bradcs :  Burt  v.  Baldwin,  8  Neb.  487.    He-  *  Van  Kearen  v.  Cent.  Ry.  Co.  38  N.  J. 

radM, :  Brophy  Min.  Co.  v.  Brophy  &  Dale  Q.  L.  165. 

&S.Min.  Co.  15NeT.  101.  ITewHampahire:  ^Arkanias:   Tnrman  v.  Bell,  54  Ark. 

Bell  9.  Twilight,  18N.  H.  159.  Hew  Jersey:  273,  15  S.  W.  Rep.  886.    Where  Heroing- 

Van  Kenren  v.  Central  R.  R.  Co.  38  N.  J.  L.  way,  J.,  deliyering  the  opinion,  said : "  Those 

165 ;  Groton  Sav.  Bank  o.  Batty,  30  N.  J.  that  sustain  the  application  of  this  rule  say 

£q.  133.    Hew  York :  Seymour  v,  McKine-  that  by  the  terms  of  the  deed  the  grantor 

trey,  106  N.  Y.  230, 12  N.  £.  Rep.  348, 14  N.  has  not  the  right  of  possession,  and  that  his 

E.  Rep.  94;  Staples  v.  Fenton,  5  Hun,  172;  continuing  possession  gives  notice  that  lie 

New  York  L.  Ins.  Co.  v.  Cutler,  3  Sandf.  has  rights  reserved  not  expressed  in  the 

Cb.  176.    Texas:  Eylay  v.  Eylay,  60  Tex.  deed;  that, inasmuch  as  the  records  disclose 

315 ;  Hurt  v.  Cooper,  68  Tex.  362  ;   Hoff-  no  right  of  possession,  it  is  but  reasonable 

man  v.  Blame,  64  Tex.  334.    WiMonsin :  to  conclude  that  the  continuing  possession 

Denton  v.  White,  26  Wis.  679 ;  Schwallback  resta  upon  some  right  not  disclosed  by  the 

V.  Milwaakee  &  C.  P.  R.  R.  Co.  69  Wis.  records,  and  that  the  reasonableness  of  such 

292,  2  Am.  St.  Rep.  740, 34  N.  W.  Rep.  128 ;  conclusion  imposes  upon  persons  about  to 

Mateekey  v.  Feldman,  75  Wis.  103,  43  N.  deal  with  the  land  the  duty  to  make  in- 

W.  Rep.  738.  quiry."     California :  Pell  v,  McElroy,  36 

CaL  268 ;  Danbenspeck  v.  Piatt,  22  Cal.  330. 
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has  frequently  been  recognized  in  cases  where  a  grantor  has  given 
an  absolute  deed,  which  was  intended  to  operate  merely  as  a  mort- 
gage, there  being  no  defeasance,  or  the  defeasance  given  not  being 
recorded.^ 

598.  When  the  grantor's  possesBion  has  continued  for  a  Ions 
period,  the  presumption  of  a  claim  of  right  hostile  to  the  title 
granted  arises  in  every  case  where  such  possession  is  inconsistent 
with  the  rights  of  the  grantee;  and  in  such  case  a  court  or  jury 
might  find  the  possession  adverse  from  the  nature  of  the  posses- 
sion, without  proof  of  an  express  declaration  on  the  part  of  the 
occupant  that  he  claimed  to  hold  in  hostility  to  his  grant.^  If,  on 
the  other  hand,  the  possession  has  continued  after  the  making  of 
the  deed  but  a  short  time,  it  might  be  reasonably  referred  to  the 
sufferance  of  the  grantee.^ 

If  the  grantor's  possession  is  consistent  with  the  rights  of  his 
grantee,  notice  may  be  imparted  by  it.^  No  notice  is  imparted  by 
the  joint  possession  of  the  grantor  and  grantee.^ 

The  possession  of  a  cestui  que  trusty  exercising  all  the  rights  of 
ownership,  does  not  impart  notice  to  a  purchaser  of  the  legal  title 
from  the  trustee.  His  possession  does  not  become  adverse  until  the 
legal  title  is  conveyed  in  violation  of  tlie  trust.^ 

699.  The  continued  possession  of  the  mortgagor  after  the 
premises  have  been  sold  under  a  foreclosure  against  him  is  not 
deemed  constructive  notice  of  any  subsequent  title  or  interest  he 
may  have  acquired  which  does  not  appear  of  record.^     Due  dili- 

niinoii :   Ford  v,  Marcall,   107   III.  136 ;  Taylor,  J. ;  Emmons  v,  Mnrraj,  16  N.  H. 

White  V.  White,  89  HI.  460;  Bliuois  Cent.  386 ;  Tarman  v.  Bell,  54  Ark.  273,  15  S. 

K.  R.  Co.  17.  McCnllough,  59  III.  166.   Ken-  W.  Rep.  886. 

tncky :  Hopkins  v.  Garrard,  7  B.  Mod.  312.  *  Turman  v.  Bell,  54  Ark.  273,  15  S.  W. 

Maine :    Webster  v.  Maddox,  6  Me.  256 ;  Rep.  886. 

McLaaghlin  v.  Shepherd,  32  Me.  143,  52  *  Brinkman  v.  Jones,  44  Wis.  498 ;  Bn^ 

Am.  Dec.  646  ;  Boggs  v.  Anderson,  50  Me.  ler  v,  Phelps,  17  Wend.  642 ;  Cramer  v.  Ben- 

161 ;  McKecbnie  v.  Hoskins,  23  Me.  230.  ton,  4  Lans.  291 ;  Chalfin  v.  Malouc,  9  B. 

Hinneiota :  New  v.  Wheaton,  24  Minn.  406 ;  Mon.  496, 1  Am.  Dec  525. 

Qroff  V,  Ramsey,  19  Minn.  44;  Morrison  v.  *  McCarthy  v.  Nicrosi,  72  Ala.  332,  47 

March,  4  Minn.  325.    See  Palmer  v.  Bates,  Am.  Rep.  418;  Bell  v.  Twilight,  18  N.  H. 

22  Minn.  532.    Vermont :  Wright  v.  Bates,  159,  45  Am.  Dec  367 ;  Billington  v.  Welsh, 

13  Vt.  341.  5  Binn.  129,  6  Am.  Dec.  406;   Butler  v. 

1  Stevens  v.  Hulin,  53  Mich.  93,  18  N.  Stevens,  26  Me.  484 ;  Jefiersonville,  M.  & 

W.  Rep.  569 ;  Bennett  v.  Robinson,  27  Mich.  L  R.  R.  Co.  v.  Oyler,  82  Ind.  394. 

26.  This  case  is  distinguished  from  Bloomer  ^  Scott  v.  Gallagher,  14  S.  &  R.  333, 16 

V,  Henderson,  8  Mich.  395,  above  cited,  for  Am.  Dec  508.    This  doctrine  is,  however, 

the  reason  that  the  possession  in  that  case  repudiated  in  Pell  v.  McElroj,  36  Cal.  268, 

was  comparatively  recent,  while  the  posses-  276. 

sion  in  Bennett  v.  Robinson  had  continned  ?  Dawson  v.  Danbniy  Bank,  15  Mich, 

for  nearly  three  years.  489.     And  see  Cook  v.  Travis,  20  N.  Y. 

^  Brinkman  v.  Jones,  44  Wis.  498,  per  400. 

516 


HOW  FAR  POSSESSION  IS  NOTICE.  [§§  600,  601. 

gence  on  the  part  of  the  mortgagee  in  obtaining  information,  after 
haying  been  pat  upon  inquiry,  is  a  test  of  good  faith.^  A  judg- 
ment debtor,  continuing  in  possession  of  land  which  has  been  sold 
under  execution  against  him,  may  be  presumed  to  hold  under  the 
title  of  the  purchaser.  The  debtor's  possession  suggests  no  further 
inquiry.^ 

600.  If  the  mortgage  be  by  an  absolute  deed,  the  defeasance 
of  'whioh  is  not  recorded,  the  mortgagor's  continued  possession 
and  occupation  of  the  premises,  within  the  knowledge  of  grantees  of 
the  mortgagee,  is  held  by  some  courts  to  be  sufficient  notice  of  the 
mortgagor's  title ;  ^  but  by  others  his  possession  is  not  regarded  as 
notice  of  the  defeasance,^  for  the  principle  that  possession  is  notice 
of  the  possessor's  title  is  intended  to  protect  only  equitable  rights, 
and  not  to  cover  the  possessor's  fraud,  or  to  protect  him  when  he 
has  no  equity.^  The  fact  that  a  grantor  after  an  absolute  convey- 
ance remains  in  possession  has  frequently  been  regarded  as. a  cir- 
cumstance tending  to  show  that  the  transaction  was  a  mortgage,  and 
sufficient  to  put  others  upon  inquiry  as  to  the  fact.^  In  like  man- 
ner it  has  been  held  that  where  land  is  conveyed,  and  at^the  same 
time  mortgaged  back  for  the  security  of  the  purchase-money,  and 
the  grantor  becoming  the  mortgagee  continues  in  actual  possession 
and  occupation  of  the  land,  but  neither  the  deed  nor  the  mortgage 
is  recorded,  and  the  mortgagor  in  the  mean  time  makes  another 
mortgage  of  it  to  a  third  person,  the  mortgage  for  the  purchase- 
money  is  entitled  to  priority  J 

601.  An  occupant  of  land  may  be  estopped  by  his  acts  ftom  * 
claiming  that  his  possession  imparts  notice.     Thus,  as  against 
an  innocent  mortgagee,  notice  from  possession  cannot  be  set  up  by 
an  occupant  who,  for  the  purpose  of  concealing  his  interest  from 
creditors,  placed  the  title  in  the  name  of  another,  and,  after  the  lat- 

1  Heed  v,  Gannon,  50  N.  T.  345,  350.  •  Groton  Sav.  Bank  v.  Batty,  30  N.  J.  £q. 

«  Cook  V,  Travia,  20  N.  Y.  400.  126  ;  Sawyers  v.  Baker,  66  Ala.  292 ;  Ber- 

*  Daabenspeck  v.  Piatt,  22  Cal.  330 ;  New  ryhill  v.  Kirchner,  96  Pa.  St.  489  ;  Stafford 

V.  Wbeaton,  24  Minn.  406,  2  N.  W.  Rep.  Nat.  Bank  v,  Spragae,  17  Fed.  Rep.  784 ; 

208;  Pell  v.  McElroy,  36  Cal.  268.  Atkins  v.  Panl,  67  Ga.  97. 

«  Crassen  v.  Swoveland,  22   Ind.  427 ;  ^  Lincoln  v,  Wright,  4  De  G.  &  J.  16 ; 

Newhall  v.  Pierce,  5  Pick.  450 ;  Hennessey  Campbell  v.  Dearborn,  109  Mass.  130, 145, 

V.  Andrews,  6  Cnsb.   170;  Brinkman  v.  12  Am.  Rep.  671;  Lawrence  v.  Dn  Bois, 

Jones,  44  Wis.  498;   Patten  v.  Moore,  32  16  W.   Ya.  443,  461.     And  see  McLean 

N.  H.  3»2;  Groton  Savings  Bank  v.  Batty,  v.  Ciapp,  141  U.  S.  429,  12  Sup.  Ct.  Rep- 

30  N.  J.  £q.  126,  7  Reporter,  505  ;  Bropby  29. 

Mining  Co.  v.  Bropby  &  Dale  G.  &  S.  Min.  ^  McKecbnie  o.  Hoskins,  23  Me.  230 ; 
Co.  15  Ner.  101 ;  Wooldridge  v.  Miss.  Valley  Pftrsell  v.  Thayer,  39  Mich.  467.  See,  how- 
Bank,  36  Fed.  Rep.  97;  Asher  v.  Mitchell,  ever,  Koon  v,  Tramel,  71  Iowa,  132,  32  N. 
9  Bradw.  335.  W.  Rep.  243. 
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ter  had  given  a  mortgage  apon  the  land,  kept  silent  and  permitted 

the  mortgagor  to  borrow  more  money  of  the  mortgagee  on  a  second 

mortgage ;  when,  if  such  occupant  had  notified  the  mortgagee  of 

his  claim  upon  his  first  being  made  aware  of  the  existence  of  the 

earlier  mortgage,  the  mortgagee  might  have  collected  the  mortgage 

debt,'  and  would  not  have  made  the  second  loan  on  the  eecurity  of 

the  land.^ 

VII.  Fraud  as  affecting  Priority. 

602.  Another  instance  of  constructive  fraud  ajrises  when  a 
person  having  a  mortgage  upon  an  estate  oonoecds  its  exist- 
enoe,  or  so  acts  in  relation  to  it  as  to  induce  another  to  purchase 
the  estate,  or  to  loan  additional  money  upon  it,  in  the  belief  that 
it  is  free  from  incumbrance.  What  circumstances  will  amount  to 
a  fraudulent  concealment  or  misrepresentation  may  depend  in  some 
measure  upon  the  inquiry  whether  the  prior  mortgage  is  recorded 
or  not ;  and,  moreover,  different  considerations  will  control  in  cases 
of  this  sort,  where  a  registry  system  is  in  full  operation,  as  it  is  in 
this  country,  from  those  that  prevail  in  England,  where  the  posses- 
sion of  thp  title  deeds  for  the  most  part  stands  in  place  of  registra- 
tion. But  whatever  the  circumstances  may  be,  "  the  rule  of  law 
is  clear  that,  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous' 
position,  the  former  is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the  same  time."  ^ 

603.  A  mortgagee  allowing  or  inducing  another  to  purchase 
the  property  as  unincumbered,  without  disclosing  his  mortge^, 
may  be  precluded  from  setting  it  up  against  such  purchaser ;  such, 
for  instance,  is  the  case  of  an  attorney  who  acts  for  the  mortgagor 
in  drawing  a  deed  for  the  conveyance  of  land  from  the  mortgagor 
to  a  purchaser,  but  does  not  disclose  a  mortgage  he  himself  holds 
upon  the  property,  though  he  knows  that  the  purchaser  is  buying  it 
for  its  full  value  in  ignorance  of  the  mortgage.^ 

A  mortgagee,  however,  whose  mortgage  is  recorded,  will  not  be 
so  postponed  merely  because  he  knew  that  the  mortgagor  was 
making  a  subsequent  conveyance  of  the  premises,  and  did  not  make 
known  his  title :  to  have  this  effect,  there  must  be  actual  and  in- 

^  Groton  Savings  Bank  v.  Batty,  30  N.  J.  Ch.  App.  35 ;  Berrisford  v.  Milward,  2  Atk. 

£q.  126.  49. 

3  Per  Lord  Denman,  C.  J.,  in  Pickard  v.  ^  L'Amourenx  v.  Vandenbnrgh,  7  Paige, 

Sears,  6  Ad.  &  El.  469, 471.    And  see  Peter '  316.    And  see  Lee  v.  Mnnroe,  7  Cranch,  366, 

V.  Russell,  1  £q.  Ca.  Abr.  322 ;  Savage  v,  368 ;  Lindley  v.  Martindale,  78  Iowa,  379, 

Foster,  9  Mod.  35 ;  Sharpe  v.  Foj,  L.  R.  4  43  N.  W.  Rep.  233. 
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tentional  fraud  on  his  part;^  or  he  must  have  done  some  act,  or 
made  some  representation  to  inflaence  the  conduct  of  another  hy 
inducing  a  belief  of  a  given  state  of  facts,  when  such  party,  having 
acted  upon  such  belief,  would  be  injured  by  showing  a  different  state 
of  facts.  An  estoppel  in  pais  then  arises  against  him.  But  he 
loses  no  right  by  neglecting  to  give  a  personal  notice  of  his  mort- 
gage to  one  who  is  purchasing.  The  purchaser  is  presumed  to  know 
of  the  mortgage  which  has  been  duly  recorded.  He  is  bound  at  his 
peril  to  investigate  the  title.^ 

So,  also,  if  a  first  mortgagee,  having  notice  of  a  second  mort- 
gage, does  anything  to  the  prejudice  of  the  latter, — as,  for  instance, 
if  be  releases  any  part  of  the  mortgaged  premises  without  receiv- 
ing payment  of  any  part  of  his  mortgage  debt,  —  he  is,  to  the 
extent  of  injury  done,  postponed  to  the  second  mortgage.^ 

If  a  mortgagee  represents  to  another  person  that  the  debt  se- 
cured by  the  mortgage  has  been  paid  or  satisfied,  and  that  nothing 
is  due  on  it,  and  thereby  induces  him  to  release  other  security  and 
take  a  mortgage  of  the  same  land,  the  last  mortgage,  as  between 
the  two  mortgagees,  will  take  priority  of  the  first,  although  the  first 
was  on  record  when  such  representation  was  made,  as  the  person 
making  the  representation  is  estopped  from  disputing  the  truth  of 
it  with  respect  to  the  other,  who  was  thereby  induced  to  alter  his 
condition.^  And  so  if  the  first  mortgagee  in  any  way  combines  with 
the  mortgagor  to  induce  another  to  loan  money  upon  the  estate 
in  ignorance  of  the  first  mortgage,  this  fraud  will,  without  doubt, 
postpone  his  own  mortgage.^  And  so  if  a  second  mortgagee  stands 
by  and  sees  the  mortgagor  induce  the  first  mortgagee  to  release  his 
mortgage,  and  take  an  assignment  of  another  mortgage  which  he 
supposes  to  be  next  in  priority  to  his  own,  but  which  is  in  fact  sub- 
sequent to  the  second  mortgage,  as  against  the  second  mortgagee, 
this  subsequent  mortgage  will  be  preferred  to  his  own.^  When  the 
holder  of  one  of  two  mortgage  deeds,  executed  on  the  same  day, 
has  represented  to  a  person  about  to  take  an  assignment  of  the 
other  mortgage  that  the  deeds  were  delivered  at  the  same  time, 
and  that  there  was  no  priority  in  his  deed,  he  is  precluded  from 
claiming  a  priority  against  such  person  J 

1  Paine  V.  French,  4  Ohio,  318;  Brincker-  Valentinei  12  Pick.  40,  22  Am.  Dec.  391; 

hoff  V.  Lansing,  4  Johns.  Ch.  65,  8  Am.  Dec.  Heane  o.  Rogers,  9  Bam.  &  Cres.  577,  586 ; 

538 ;  Palmer  v.  Palmer,  48  Vt.  69.    And  see  Miller  i;.  Bingham,  29  Vt  82 ;  Chester  i;. 

Marston  v,  Bracketr,  9  N.  H.  336.    And  see  Greer,  5  Humph.  26. 

Storj  Eq.  Juris.  §  391.  &  Peter  v.  Russell,  I  £q.  Ca.  Abr.  322. 

«  Rice  V.  Dewey,  54  Barb.  455.  •  Stafford  r.  Ballon,  17  Vt.  329. 

>  Bailey  o.  Gould,  Walk.  (Mich.)  478.  "^  Broome  v.  Been,  6  Conn.'l98. 

«  Piatt  V.  Squire,  12  Met  494 ;  Faj  v.  519 
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Where  a  mortgage  and  a  deed  were  executed  by  the  same  grantor 
upon  the  same  property  to  different  persons  without  any  reference 
in  either  deed  to  the  other,  and  the  agent  of  the  mortgagee  was 
guilty  of  negligence  or  bad  faith  in  not  recording  the  mortgage 
until  after  the  deed  was  filed  for  record,  the  agent  cannot  after- 
wards purchase  the  land  from  the  grantee  of  the  deed  and  hold  the 
title  as  against  the  mortgagee,  for  the  priority  of  the  deed  is  founded 
upon  his  own  negligence,  and  he  must  hold  subject  to  the  rights  of 
the  mortgagee  for  whom  he  acted  as  agent.^ 

VIII.  Negligence  as  affecting  Priority. 

604.  Negligence  is  not  fraud,  though  it  may  be  evidence  of 
it.^  When  a  person  having  a  mortgage  upon  an  estate,  or  other 
interest  in  it,  negligently  puts  it  in  the  power  of  another  to  sell  or 
mortgage  the  property  to  a  third  person  who  is  ignorant  of  such 
mortgage  or  interest,  he  cannot  afterwards  assert  his  own  title  in 
priority  to  the  title  of  the  party  whom  he  has  suffered  to  be  de- 
ceived.^ By  negligence  is  meant  the  want  of  that  reasonable  de- 
gree of  diligence  and  care  which  a  man  of  ordinary  prudence  and 
capacity  would  be  expected  to  exercise  in  the  same  circumstances. 

A  person  taking  a  mortgage  or  other  conveyance  of  real  estate 
is  chargeable  with  notice  of  such  facts  as  are  indicated  upon  the 
face  of  the  deeds,  whether  they  indicate  anything  to  him  or  not ; 
for  if  he  does  not  use  the  precaution,  which  common  prudence 
requires,  to  employ  a  solicitor,  he  is  in  the  same  situation,  with  re* 
spect  to  constructive  notice,  as  he  would  have  been  had  he  employed 
a  solicitor.^ 

605.  It  sometimes  happens  that  a  mortgagee  may  lose  his  po- 
sition of  priority,  and,  without  intending  to  impair  his  own  security, 
find  himself  in  the  place  of  a  subsequent  moi*tgagee,  through  want 

1  Mitchell  V.  Aten,  37  Eans.  33, 14  Fac  delireiy  of  title-deeds,  and  therefore  are 

Rep.  497.  for  the  most  part  of  use  in  this  ooaotry 

^  Jones  V,  Smith,  1  Hare,  43 ;  Worthing-  only  as  illustrating  the  general  principlea 

ton  V.  Morgan,  16  Sim.  457.  of  the  law  of  notice.    See  Thorpe  v.  Holds- 

'  Briggs  V,  Jones,  L.  R.  10  £q.  92, 98 ;  worth,  L.  R.  7  Eq.  139 ;  Layard  v.  Maud* 

Robinson's  Law  of  Prioritj,  54 ;   Rice  v,  L.  R.  4  Eq.  397. 

Rice,  2  Drew,  73 ;  1  Fisher  on  Mort.  Sd  *  Kennedy  v.  Green,  3  Mjl.  &  K.  699. 

ed.  550.    In  Briggs  v.  Jones,  L.  R.  10  Eq.  The  Master  of  the  Rolls,  referring  to  this 

92,  98,  Lord  Romilly  thus  stated  the  princi-  case  in  Greensdale  v.  Dare,  20  Beav.  284, 

pie  of  this  rule:  "A  person  who  puts  it  iiv  291, 'said  that  the  doctrine  of  this  case  re- 

the  power  of  another  to  deceire  and  raise  quires  to  be  administered  with  the  greatest 

money  must  take  the  consequences.    He  care  and  delicacy,  and  that  probably  each 

cannot  afterwards  rel^  on  a  particular  or  a  case  must  stand  upon  the  peculiar  facts 

different  equity."    Most  of  the  English  cases  belonging  to  it. 
upon  this  point  relate  to  the  matter  of  the 
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of  care  in  dealing  with  the  mortgaged  property.  Thus,  if  a  mort- 
gagee knowingly  and  understandingly  cancels  his  mortgage  when 
there  is  a  second  mortgage  upon  the  property,  and  in  lieu  of  the 
mortgage  takes  an  absolute  conveyance  of  the  property,  or  a  new 
mortgage,  in  the  absence  of  any  fraud  on  the  part  of  the  holder  of 
the  second  mortgage,  the  lien  of  the  first  mortgage  will  not  be 
revived,  nor  the  second  mortgagee  prevented  from  reaping  the 
benefit  of  the  priority  of  his  mortgage  upon  the  records.^  In  like 
manner,  where  a  senior  mortgage  is  released  without  being  paid, 
and  at  the  same  time  a  new  mortgage  is  taken  for  the  same  sura, 
the  question  is  whether  the  junior  mortgage  is  thereby  let  into  the 
poBition  of  priority.  Although  the  transaction  be  a  simultaneous 
one,  and  is  not  intended  to  impair  the  lien  of  the  first  mortgage,  it 
is  held  that  the  release,  if  it  be  absolute  in  terms,  will  discharge 
the  lien,  and  the  new  mortgage  will  be  only  a  subordinate  lien.^ 

But  when  a  creditor  to  whom  land  has  been  conveyed  in  trust, 
"to  secure  a  debt,  by  a  deed  absolute  in  form  reconveys  it  to  his 
grantor,  and  simultaneously  takes  back  a  mortgage  to  secure  the 
same  debt,  he  does  not  lose  his  lien  in  equity  as  against  a  judg- 
ment rendered  against  the  debtor  subsequent  to  the  original  con- 
veyance.' 

606.  Priority  of  lien  between  the  holders  of  several  notes 
secured  by  a  mortgage  is,  by  some  authorities,  determined  accord- 
ing to  the  order  of  their  maturity.^  If  judgment  is  obtained  on 
one  of  the  notes,  that  takes  the  place  of  the  note  on  which  it 
was  rendered.^  The  holder  of  the  note  first  maturing  may,  upon 
default,  or  at  any  time  afterwards,  foreclose  and  sell  the  premises 
in  satisfaction  of  his  debt.^  His  delay  to  enforce  his  rights  does 
not  impair  his  prior  right.^  But  the  mortgagee  may  by  agreement 
give  to  particular  notes  a  prior  lien  upon  the  security,  irrespective 
of  the  time  of  their  maturity;  and  therefore  one  who  takes  an 
assignment  of  a  part  of  the  notes  secured  by  a  mortgage  should 

^  Frazee  v.  Inslee,  2  N.  J.  Eq.  239.    The  Bame  effect,  see  Neidig  v,  Whiteford,  29 

Chancellor  said  that  to  revive  the  mortgage  Md.  178. 

in  such  case  would  he  giving  encoaragement  '  Christie  v.  Hale,  46  HI.  117. 

to  negligence,  and  would  destroy  the  value  *  See    §§    1609-1702,    1989 ;  Anltman- 

of  a  public  record.    Smith  v.  Brackett,  36  Taylor  Co.  v.  McGeorge,  31  Kans.  329,  2 

Barb.  571 ;  Banta  v,  Garmo,  1  Sandf.  Ch.  Fac  Rep.  778 ;  Wilson  v.  Eigenbrodt,  30 

383  ;  Hutchinson  r.  Bramhall,  42  N.  J.  Eq.  Minn.  4, 13  N.  W.  Rep.  907. 

372,  7  AtL  Rep.   873;  Holt  v.  Baker,  58  ^  Funk  v.  McRejnold,  33  111.  481. 

N.  H.  276 ;  Eeohane  v.  Smith,  97  HI.  156 ;  ^  Marine  Bank  v.  International  Bank,  9 

Skeele  v.  Stocker,  11  Bradw.  143;  Daws  Wis.  57;  Wood  v.  Trask,  7  Wis.  566,  76 

V.  Craig,  62  Iowa,  515, 17  N.  W.  Rep.  778.  Am.  Dec.  230 ;  Lyman  v.  Smith,  |21  Wis. 

See  §§  966-971.  674. 

>  Woollen  V.  Hillen,  9  Gill,  185.    To  the  ^  Lyman  v.  Smith,  21  Wis.  674. 
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inquire  of  the  maker  and  of  the  payee  whether  the  others  have 
been  sold  with  a  preferred  lien  apon  the  security.  It  is  negligence 
on  his  part  not  to  make  such  inquiry ;  and  if  the  preferred  lien  has 
been  given,  it  will  be  valid  against  such  assignee.^  One  holding  a 
mortgage  securing  several  promissory  notes  may  assign  part  of  the 
notes,  and  a  corresponding  interest  in  the  mortgage,  giving  priority 
to  the  assignee,  or  a  pro  rata  interest  in  the  security,  according  to 
the  terms  of  the  assignment.^ 

A  mortgage  executed  by  one  partner  in  the  partnership  name 
of  real  estate  belonging  to  the  firm,  to  secure  a  partnership  debt, 
conveys  the  legal  interest  of  such  partner  and  the  equitable  inter- 
est of  the  copartner ;  as  where  A.  executed  a  mortgage  in  the  firm 
name  of  A.  &  Bro.,  and  himself  acknowledged  it.  But  a  person 
taking  a  subsequent  mortgage,  properly  executed  by  both  partners, 
has  priority  as  to  the  interest  of  the  partner  who  did  not  execute 
the  first  mortgage.^  A  mortgage  by  one  tenant  in  common  of  his 
interest  in  partnership  real  estate,  made  for  a  valid  consideration  to- 
one  who  has  no  notice  of  the  partnership,  is  not  subject  to  any 
equities  arising  out  of  the  partnership  relation  of  the  grantor.^ 

607.  As  between  several  unreoorded  mortgages  or  other 
oonveyanoes,  that  of  prior  exeoution  takes  precedence,^  and,  in 
determining  such  priority,  fractions  of  a  day  will  be  considered.^ 

Of  two  mortgages  executed  at  the  same  time,  to  secure  debts 
which  mature  at  different  times,  if  there  be  no  other  ground  of 
priority,  according  to  the  authorities  in  some  States  that  is  the 
prior  lien  which  secures  the  payment  of  the  note  which  first  falls 
due.  The  rule  is  the  same  as  it  is  when  one  mortgage  secures 
debts  maturing  at  different  times  ;  they  are  to  be  paid  in  the  order 
of  their  maturity .^  It  makes  no  difference  in  the  order  of  pay- 
ment that,  after  the  assignment  of  the  note  first  maturing  to  one 
person,  the  note  next  maturing  is  assigned  to  another  with  the 

1  Walker  v.  Dement,  42  HI.  272.  ^  §  1690;  Isett  v.  Lacas,  17  Iowa,  503 ; 

«  Lane  v.  Davis,  14  Allen,  225 ;  Howard  Bank  of  U.  8.  v.  Covert,  13  Ohio.   240 ; 

V.  Schmidt,  29  La.  Ann.  129.  Gardner  t;.  Diederichs,  41  111.  158;  Mur- 

'  Chavener   v.  Wood,  2    Oregon,  182;  dock  o.  Ford,  17  Ind.  52;  Harris  r.  Harlan, 

Hajnes  v.  Seachrest,  13  Iowa,  455.    And  14lnd.  439;  Marine  Bank  v.  International 

see  Brazleton  v.  Brazleton,  16  Iowa,  417.  Bank,  9  Wis.  57 ;  Boberts  v,  Biansfield,  32 

«  See  §§  119,  laO;  McDermot  v.  Laa-  Ga.  228. 

rence,  7  Serg.  &  R.  438, 10  Am.  Dec  468.  According  to  other  authorities  this  dr- 

^  EI7  17.  Sco6eld,  35  Barb.  330 ;  Bei'ry  v.  cumstance  is  no  evidence  to  determine  the 

Mat.  Ins.  Co.  2  Johns.  Ch.  603.  fact  of  priority.    Oilman    v.   Moody,  43 

^  Gibson  v,  Eeyes,  112  Ind.  568,  14  N.  N.  H.  239;  Granger  v.  Croach,  86  K.  Y. 

E.  Bep.  591.  494. 
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mortgage  or  traat  deed*     The  holding  of  the  mortgage  secarity 
giyes  no  preference  in  order  of  payment.^ 

In  other  States  snch  mortgages  confer  eqnal  rights ;  and  the  fact 
that  one  becomes  due  before  the  other  gives  no  priority.^ 

607  a.  Where  several  mortgages  are  executed  and  recorded 
at  the  same  time,  whether  the  parties  intended  that  one  of  them 
should  have  priority  is  a  matter  of  fact  for  the  jury  to  determine 
from  the  evidence  of  snch  intention.^  Though  the  mortgagor  in- 
tended that  one  should  have  priority,  and  first  delivered  that  one 
to  the  recorder,  yet  if  the  recorder's  certificate  showed  that  they 
were  filed  for  record  simultaneously,  neither  is  entitled  to  priority 
over  the  other.  The  fact  that  one  instrument  was  handed  to  the 
recorder  an  instant  before  the  other  is  immaterial.  Neither  is  the 
intention  with  which  the  act  was  done  important.^ 

608.  Agreement  fixing  the  priority  of  mortgages.  —  The  par- 
ties may,  as  between  themselves,  make  a  valid  agreement,  though 
it  be  verbal  only,  that  one  of  two  mortgages  shall  be  prior  to  the 
other,  and  the  order  of  record  is  then  immaterial  unless  they  are 
subsequently  assigned  to  other  persons  who  have  no  notice  of  the 
agreement;^  although,  according  to  some  authorities,  the  want  of 
notice  on  the  part  of  the  assignee  makes  no  difference,  but  the 
mortgage  continues  subject  to  the  equity  of  this  arrangement.^ 
But  such  an  agreement  itself,  when  in  writing,  is  not  entitled  to 
record,  and  therefore,  if  recorded,  is  not  notice  to  subsequent  pur- 
chasers ; '  and  in  that  case  the  record  of  it  would  not  be  construc- 
tive notice  to  an  assignee  of  the  deferred  mortgage.  But  if  such 
assignee  had  knowledge  of  the  agreement,  he  would  take  subject 
to  the  equities  thereby  conferred.^ 

A  mortgagee  has  an  unquestionable  right  to  waive  his  priority 
in  favor  of  a  subsequent  mortgagee.^    If  a  prior  mortgagee  releases 

^  Gwathmeys  v.  Ragland,  Rand.  466.  v.  Light,  90  Pa.  St.  235 ;  Poland  v.  Lamoille 

*  §§  ia»-1707;  Collcra  v.  Huson.  34  Valley  R.  R.  Co.  52  Vt  144;  Lehman  v. 
N.  J.  £q.  3S;  Riddle  v.  George,  58  N.  H.  Godberry,  40  La.  Ann.  219, 4  So.  Rep.  316. 
25;  Shaw  v.  Newsom,  78  Ind.  835.  ^  Conover  v.  Van  Mater,  18  N.  J.  481 ; 

*  Gilman  o.  Moody,  43  N.  H.  239.  Freeman  v.   Schroeder,  43  Barb.  618,  29 
«  Koevenig  v.  Schmitz,  71  Iowa,  175,  32    How.  Pr.  263;  Cable  v,  Ellis,  86  111.  525. 

N.  W.  Rep.  320.  7  Gillig  i;.  Maaas,  28  N.  Y.  191. 

*  Jones  V,  Phelps,  2  Barb.  Ch.  440;  ^  Bank  v.  Frank,  13  J.  &  S.  404. 
Bhoades  o.  Canfield,  8  Paige,  545;  New  *  Clason  v.  Shepherd,  6  Wis.  369 ;  Taylor 
York  Chemical  Manuf.  Co.  v.  Peck,  6  N.  v.  Wing,  84  N.  Y.  471,  28  Hun,  233 ;  Frost 
J.  Eq.  37  ;  Decker  9.  Boice,  19  Hnn,  152 ;  v.  Yonkers  Sav.  Bk.  70  N.  Y.  553,  26  Am. 
Freeman  v.  Schroeder,  43  Barb.  618,  29  Rep.  627 ;  Mataal  Life  Ins.  Co.  v.  Sturges, 
How.  Pr.  263;  Beaeley  v.  Heniy,  6  Bradw.  33  N.  J.  Eq.  328;  Poland  v.  Lamoille  Val- 
485 ;  Sparks  v.  State  Bank,  7  Blaokf.  469 ;  ley  R.  R.  Co.  52  Vt  144 ;  Bank  v.  Moore, 
Bank  v.  Campbell,  2  Rich.  £q.  179;  Rigler  94  N.  C.  734. 
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his  mortgage  in  order  to  enable  the  mortgagor  to  raise  money  upon 
the  same  property,  with  which  to  make  improvements  thereon,  snch 
mortgagee  cannot  afterwards  be  heard  to  object  that  the  money 
was  raised  by  the  second  mortgagee  upon  discount  of  other  paper 
of  the  mortgagor,  or  that  the  mortgagor  failed  to  expend  the  money 
as  he  had  agreed.^ 

A  mere  admission  by  one  of  two  mortgagees,  whose  mortgages 
were  executed,  delivered,  and  recorded  on  the  same  day,  that  there 
is  no  priority  of  one  mortgage  over  the  other,  although  made  by  a 
writing  signed  by  him,  does  not  preclude  his  afterwards  claiming  a 
priority  in  time  for  his  own  mortgage,  because  such  admission  is, 
like  a  parol  declaration,  subject  to  be  explained  or  contradicted.^ 
But  such  writing  would  be  admissible  in  evidence  to  show  that  the 
deeds  took  effect  simultaneously.^  But  an  agreement  as  to  priority 
may  be  proved  by  parol.* 

Without  any  agreement,  there  may  be  facts  and  circumstances 
which  will  entitle  one  of  two  mortgages  recorded  at  the  same  time 
to  an  equitable  priority  over  the  other  ;^  and  on  the  other  hand, 
although  one  mortgage  may  have  been  recorded  before  another, 
there  may  be  facts  which  will  entitle  the  two  mortgages  to  stand 
upon  an  equality.  An  instance  of  the  latter  kind  occurs  when  a 
trustee,  having  two  funds,  loans  them  to  the  same  person,  upon  two 
distinct  mortgages,  without  the  intention  of  giving  one  priority  to 
the  other.^  Moreover,  the  mortgage  first  recorded,  and  therefore 
primd  facie  the  prior  lien,  may  be  shown  to  have  been  condi- 
tionally recorded ;  and  a  second  mortgage,  recorded  before  the  con- 
dition was  complied  with,  may  be  entitled  to  precedence.^ 

It  is  no  ground  for  giving  priority  to  a  junior  mortgage  that 
the  money  received  upon  it  was  used  in  conserving  the  mortgaged 
property,  or  in  improving  it  in  any  way.  Although  a  portion  of 
a  line  of  railway  subject  to  a  mortgage  be  wholly  constructed  by 
money  raised  on  a  second  mortgage,  yet  this  fact  gives  the  latter 
no  priority  over  the  former.  The  prior  mortgage,  although  given 
before  the  road  is  built,  attaches  as  fast  as  it  is  built,  and  to  all 
property  covered  by  the  terms  of  the  mortgage,  as  fast  as  it  comes 
into  existence.® 

1  Darst  V.  Bates,  95  III.  493.    See  Hen-  ^  Stafford  v.  Van   Benaaelaer,  9  Cow. 

drick8on  v.  Woollej,  S9  N.  J.  Eq.  307.  316. 

3  Beers  v.  Broome,  4  Codd.  247.     See  *  Rhoadea  v,  Cantield,  8  Paige,  545. 

Maze  V.  Barke  (Pa),  18  Phila.  335.  ^  Freeman  v.  Schroeder, 43  Barb.  618. 

'  Beers  v.  Hawlej,  2  Conn.  467.  '  Galveston  B.  B.  v.  Cowdrey,  11  Wall 

*  Maze  V.  Burke  (Pa.),  12  Phila.  335.  459.    **  Had  the  first  mortgage/'  aajB  Bir. 
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609.  A  mortgage  executed  before  the  ooxamencement  of  a 
building  erected  on  the  land  is  peuramount  to  a  mechanic's  lien 
'  for  work  and  materials  furnished  for  the  building.^  If  a  mortgagee, 
while  in  possession,  erects  a  house  on  the  premises,  a  mechanic's 
lien  for  this  work  is  subject  to  the  mortgage.^  A  mortgage  for  the 
purchase-money  has  priority  over  a  mechanic's  lien  which  attached 
to  a  building  on  the  property  while  it  was  under  contract  for  sale 
to  the  mortgagor,  and  before  the  deed  and  mortgage  were  exe- 
cuted. 

Even  subsequent  liens  may  have  priority.  Lien  laws  in  force  at 
the  time  of  the  execution  of  a  mortgage  enter  into  and  become  a 
part  of  the  contract;  and  if  these  laws  provide  that  certain  liens 
shall  be  paramount  over  all  other  incumbrances,  whether  prior  or 
subsequent,  a  mortgagee  takes  his  mortgage  subject  to  such  liens 
as  may  afterwards  be  acquired  under  the  statute.^ 

But  laws  enacted  after  the  execution  of  a  mortgage  cannot  have 
the  effect  of  creating  a  lien  superior  to  such  existing  mortgage,  for 
such  laws  are  repugnant  to  the  provisions  of  the  Federal  Constitu- 
tion forbidding  the  impairment  by  any  State  of  the  obligations  of  a 
contract.* 

Municipal  assessments  for  improvements,  which  are  declared  by 
statute  to  be  a  lien,  may  be  paramount  to  a  mortgage  of  the  prem- 
ises, whether  the  mortgage  be  prior  or  subsequent  to  the  assess- 
ment.^ The  lien  of  a  drainage  assessment,  in  Indiana,  is  subor- 
dinate to  the  lien  of  a  preexisting  mortgage.'^     It  is  subordinate 

Jastice  Bradley, "  been  given  before  a  shovel  ^  §  479  a;  Herahee  v.  Hershey,  15  Iowa, 

had  been  put  into  the  ground  towards  con-  185  ;  Jeasup  t;.  Stone,  IS  Wis.  466  ;  Jean  v, 

Btructing  the  railroad,  yet  if  it  assumed  to  Wilson,  38  Md.  288;  Lyle  v.  Ducomb,  5 

convey  and  mortgage  the  railroad,  which  Binn.  585;  Hoover  v.  Wheeler,  23  Miss. 

the   company  was   authorized  by  law  to  314;  Folsom  v.  Cragen,  11  Colo.  205,  17 

build,  together  with  its  superstructure,  ap-  Fac.  Rep.  515;   Ryder  r.  Cobb,  68  Iowa, 

pnrtenances,  fixtures,   and    rolling    stock,  235,  26  N.  W.  Rep.  91.    In  Tritch  v.  Nor- 

these  several  items  of  property,  as  they  ton,  10  Colo.  337,  15  Pac.  Rep.  680,  there 

came    into    existence,  would    become    in-  was  a  new  commencement  under  a  new 

stantly  attached  to   and    covered    by  the  contrdct  after  an  intervening  mortgage. 

deed,  and  would  have  fed  the  estoppel  ere-  See  2  Jones  on  Liens,  §§  1457,  1492. 

ated  thereby.    No  other  rational  or  equita-  ^  Ferguson  v.  Miller,  6  Cal.  402. 

ble  rule  can  be  adopted  for  such  cases.    To  *  See  §  406 ;  Bees  v,  Ludington,  13  Wis. 

bold  otherwise  would  render  it  necessary  276,  80  Am.  Dec.  741. 

for  a  railroad  company  to  borrow  in  small  *  Warren  r.  Sohn,  112  Ind.  213, 13  N.  E. 

parcels  as  sections  of  the  road  were  com-  Rep.  863.     « 

pleted  and  trust  deeds  could  be  safely  given  ^  Yeatman  t;.  King  (N.  D.),  51  N.   W. 

thereon.    The  practice  of  the  country  and  Rep.  721. 

its  necessities  are  coincident  with  the  rule."  ^  Hand  t;.  Startup,  38  N.  J.  Eq.  115. 

See,  also,  Willink  p.  Morris  Canal  &  Bank-  ''  State  v.  Insurance  Co.  117  Ind.  251,  20 

Ing  Co.  4  N.  J.  Eq.  377,  402.  N.  E.  Rep.  144 ;  Cook  v.  State,  101  Ind.  446 ; 
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to  a  mortgage  executed  prior  to  the  filing  of  a  petition  to  enforce 
such  lien.^ 

Chaney  v.  State,  118  Ind.  494, 21  K.  E.  Rep.  of  the  pendency  of  the  drainage  proceedings 

45 ;  Deuner  v.  Simpson,  72  Ind.  435 ;  EU-  is  of  no  importance, 
lian  9.  Andrew8,130  Ind.  579, 30  X.  £.  Rep.       ^  State  v.  LorelesB  (Ind.),  33  N.  E.  Bep. 

700.    The  fact  that  the  prior  mortgagee  had  622  ;  Pierce  r.  Insarance  Co.  ( Ind.)  31  N. 

notice  of  the  conatniction  of  the  ditch  and  E.  Rep.  68. 
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CHAPTER  XIV. 


VOID  AND  USUBIOUS  MOETGAGKS. 


PAST  I. 

Void  Mortgages, 

L  Want  or  failore  of  consideration,  610- 

616. 
n.  Illegal  conatdention,  617-622. 
IIL  Mortgai^  executed  on  Snnday,  623. 
IV.  Fraudulent  mortgages,  624-632. 


PART  II. 

Usury. 

I.  What  mortgages  are  nsurions,  638- 

649. 
II.  Compound  interest,  650-655. 
III.  Conflict  of  laws,  656-663. 


Introduotory.  —  In  this  chapter  it  is  proposed  to  treat  briefly 
of  some  of  the  circamstances  under  which  a  mortgage  duly  exe- 
cuted and  recorded  may  be  declared  defective  or  void.  These  cir- 
cumstances are  inherent  in  the  transaction  itself,  and  in  some  form 
vitiate  the  consideration  of  the  mortgage.  For  the  most  part,  they 
are  the  same  vices  which  invalidate  any  contract.  Want  or  failure 
of  consideration,  and  fraud  or  usury  in  it,  are  not  matters  peculiar 
to  mortgages ;  and  it  is,  of  course,  impossible  to  treat  at  length  of 
these  matters,  which  are  themselves  the  subjects  of  general  treatises 
under  the  titles  of  Contracts,  Frauds,  and  Usury.  Only  adjudica- 
tions relating  especially  to  mortgages  are  presented,  and  these  not 
fully  on  those  points  which  are  common  to  all  contracts.  The  sub- 
ject, however,  opens  one  inquiry  not  presented  in  other  contracts, 
and  that  is,  whether  the  law  of  the  place  where  the  mortgaged 
land  is  situated,  when  the  contract  has  been  executed  in  another 
State  or  country,  should  govern  as  to  the  law  of  usury  applicable  to 
it;  or  should  govern,  too,  as  to  other  statutes  which  may  invalidate 
the  contract ;  and  therefore  this  part  of  the  subject  has  been  ex- 
amined more  fully  than  its  importance  would  seem  to  justify,  except 
upon  the  principle  that  the  importance  of  questions  treated  of 
should  be  determined  by  the  relative  difficulty  or  uncertainty  at- 
tending them. 
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PART  I. 
VOID  MORTGAGES. 

I.   Want  or  Failure  of  Consideration. 

610.  Consideration.  —  In  general  the  same  defences  may  be 
made  to  an  action  on  a  mortgage,  the  statute  of  limitations  ex- 
cepted, that  may  be  made  to  an  action  on  the  debt,  —  as  that  it 
was  given  for  an  illegal  consideration,  or  was  obtained  by  duress 
and  fraud.^  A  mortgage,  like  every  other  contract,  must  be  founded 
on  a  valuable  consideration.  The  consideration  need  not  be  one 
moving  directly  from  the  mortgagee  to  the  mortgagor ;  but  any 
benefit  to  the  mortgagor  or  to  a  stranger,  or  damage  or  loss  to  the 
mortgagee,  rendered  or  sustained  at  the  request  of  the  mortgagor, 
is  ^ufficient.^  An  agreement  to  extend  the  time  of  payment  of  a 
debt  is  a  sufficient  consideration.^  In  a  mortgage  of  indemnity  the 
liability  of  the  mortgagee  to  loss  or  damage  is  a  sufficient  considera- 
tion for  the  mortgage.^  A  liability  to  loss  on  the  part  of  the  mort- 
gagee is  a  consideration  for  a  mortgage  given  to  secure  him  against 
it,  as  much  as  is  a  direct  benefit  to  the  mortgagor,  of  whatever  na- 
ture it  may  be.^  The  real  consideration  may  always  be  shown  if  it 
becomes  material.^ 

It  is  not  necessary  that  there  should  be  a  money  consideration. 
Any  valuable  consideration  sufficient  to  uphold  a  conveyance  is  a 
sufficient  consideration  to  support  a  mortgage.  The  relationship  of 
blood  between  a  father  and  child  is  sufficient.  Thus,  a  mortgage 
by  a  daughter  to  her  father  as  security  for  the  debts  of  her  deceased 
husband,  though  they  could  not  be  enforced  against  her,  will  be 
upheld.^  But  if  a  father  furnishes  money  to  his  son  for  the  pur- 
chase of  land  which  is  conveyed  to  the  son,  without  any  understand- 
ing concerning  the  repayment  of  the  purchase-money,  the  presump- 
tion is  that  the  money  was  an  advancement,  and  the  son  did  not 
become  his  father's  debtor  therefor.     A  mortgage  afterwards  given 

^  See  §§  64, 70,  and  chapters  xxxii.,  divi-  >  Pennsylvania  Coal  Co.  v.  Blake,  85  N. 

sion  3,  and  xxix.,  diyision  5 ;  Yin  ton  v.  King,  Y.  226.    See  §  459. 

4  Allen,  562;  Bush  v.  Cooper,  26  Miss.  599,  «  Simpson  v.  Robert,  35  Ga.  180. 

59  Am.  Dec.  270;  Atwood  v.  Fisk,  10)  Mass.  ^  Haden  v.  Buddensick,  4  Han,  649,  49 

363,  366,  100  Am.  Dec  124,  per  Ames,  J.  How.  Pr.  241. 

2  1  Selwyn's  N.  P.  43 ;  Magmder  v.  State  ^  f  ]ynn  v.  Flynn,  68  Mich.  20,  35  N.  W. 

Bank,  18  Ark.  9  ;  Popple  v.  Day,  123  Mass.  Rep.  817. 

520 ;  Parsons  v,  Clark,  132  Mass.  569 ;  Har^  ?  Ray  v.  Hallenbeck,  42  Fed.  Rep.  381. 
Ian  V.  Harlan,  20  Pa.  St.  303 ;  Sykes  v.  Laf- 
ferry,  27  Ark.  407. 
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by  the  son  to  the  father  to  secure  the  repayment  of  such  money  is 
without  consideration,  and  may  be  void  as  to  his  creditors.^ 

If  the  consideration  is  yaluable  it  need  not  be  adequate.  If  there 
be  no  fraud  or  imposition,  a  mortgage  deliberately  made  for  the 
least  consideration,  with  full  knowledge  by  the  mortgagor  of  all 
the  circumstances,  is  valid.  A  recital  in  the  mortgage  of  a  consid- 
eration of  one  dollar,  the  receipt  of  which  is  acknowledged  by  the 
mortgagor,  primd  facie  shows  a  valuable  and  real  consideration,  and 
its  actual  payment ;  and,  in  absence  of  opposing  proof,  such  a  con- 
sideration is  sufficient  to  support  the  mortgage.^ 

In  Maryland,  under  a  provision  of  statute  that  no  mortgage  shall 
be  valid  except  as  between  the  parties,  unless  there  be  indorsed 
thereon  an  oath  or  affirmation  of  the  mortgagee  that  the  considera- 
tion in  said  mortgage  is  true  and  bond  fide  as  therein  set  forth,^  the 
want  of  such  affidavit  is  fatal  to  the  validity  of  the  mortgage  when 
it  is  assailed  by  a  creditor,  or  by  a  subsequent  bond  fide  purchaser.^ 
One  claiming  under  the  mortgagor  with  notice  stands  in  no  better 
position  in  this  respect  than  the  mortgagor  himself.^ 

As  already  noticed,  a  preexisting  debt  is  a  sufficient  considera- 
tion to  support  a  mortgage  as  between  the  parties,®  though  it  is  not 
in  some  States  sufficient  to  make  the  mortgagee  a  purchaser  for 
value  so  as  to  protect  him  against  the  rights  of  third  persons^ 

611.  It  is  not  necessary  that  any  consideration  should  pass 
at  the  time  of  the  execution  of  the  mortgage.  That  may  be  either 
a  prior  or  a  subsequent  matter.  Mortgages  are  very  frequently 
given  to  secure  existing  debts,  in  which  case,  though  the  consider- 
ation is  generally  altogether  a  past  one,  the  mortgages  are  valid.^ 

^  Higham  v.  Vanosdol,  125  Ind.  74,  25  N.  or  the  execator  of  the  mortgagee,  may  make 

£.  Rep.  140.  •  such  affidarit.    Code  1860,  art.  20,  §  30,  p. 

s  Lawrence  r.  McCalmont,  2  How.  426 ;  137.  If  the  certificate  does  not  show  that  the 

Boiling  r.  Mnnchns,  65  Ala.  558 ;  Qrimball  agent  made  oath  that  he  was  the  agent  of 

V.  Mastiu,  77  Ala.  553.  the  mortgagee,  the  declaration  of  the  justice 

"  Code  1860,  art.  24,  §  29  ;  Stat.  1846,  of  the  peace  that  the  affiant  appeared  before 

ch.  291.    See  §  866.    This  affidavit  maj  be  him  as  the  agent  of  the  mortgagee  cannot 

made  at  any  time  before  the  mortgage  is  be  constmed  as  meaning  that  he  made  oath 

recorded,  before  any  one  authorized  to  take  that  hq  was  the  agent.    Snch  a  mortgage 

the  acknowledgment  of  a  mortgage,  and  the  does  not  comply  with  the  statute  and  is 

affidaTit  shall  be  recorded  with  the  mort-  fatally  defective.    Miholland  r.  Tiffany,  64 

gage.     Code  I860,  art.  24,  §  29,  p.  136.  Md.  455,  2  All.  Rep.  831. 

The  affidavit  may  be  made  by  one  of  ser-  *  Cockey  v.  Milne,  16  Md.  200. 

eral  mortgagees,  or  by  an  agent  of  a  mort-  ^  Phillips  v,  Pearson,  27  Md.  242. 

gagee,  who  shall,  in  addition  to  the  above  ^  §  458 ;  Evans  v.  Pence,  78  Ind.  439. 

affidavit,  make  affidavit,  to  be  indorsed  on  ^  §  459,       ' 

the  morterage,  that  he  is  such  agent,  which  ^  Wright  v.  Shumway,  I  Biss.  23 ;  Evans 

affidavit  is  proof  of  such  agency ;  and  the  v.  Pence,  78  Ind.  439 ;  Wright  t;.  Bundy,  1 1 

president  or  other  officer  of  a  corporation,  Ind.  398 ;  Cooley  v.  Hobart,  8  Iowa,  358 ; 
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§  612.]  VOID  M0BT0A6ES. 

A  mortgage  given  to  indemnify  a  surety  against  loss  is  founded 
upon  a  sufficient  consideration,  although  it  is  given  after  the  surety 
has  incurred  the  obligation.^  Moreover,  the  renewal  of  a  note,  or 
extension  of  the  time  of  payment  of  a  debt,  is  a  sufficient  consid- 
eration for  a  mortgage  by  a  third  person  to  secure  such  debt.^ 

Sometimes,  however,  a  mortgage  is  made  for  the  purpose  of  rais- 
ing money  by  subsequent  negotiation  of  the  mortgage,  or  of  bonds 
secured  by  it,  in  which  case  the  consideration  is  subsequent,  and 
the  mortgage  has  no  validity  until  it  is  transferred  to  some  one  for 
value,  or  the  bonds  are  negotiated,  and  it  is  then  subject  to  any 
incumbrance  intervening  before  the  record  of  it;^  but  upon  the 
negotiation  of  the  mortgage,  or  of  the  bonds  secured  by  it,  the 
mortgage  takes  effect  in  favor  of  the  holder  of  it  or  of  the  bonds/ 
A  mortgage  for  a  larger  amount  than  the  loan  at  the  time,  but  so 
made  with  a  view  of  covering  future  loans  up  to  the  amount  of  the 
mortgage,  is  not  conclusive  of  fraud,  but  is  open  to  explanation  to 
show  the  good  faith  of  the  parties  to  the  transaction.^ 

612.  Want  of  consideration,  or  the  fcdlure  of  it,  is  a  good 
defence  for  the  mortgagor  or  his  grantee  in  good  faith  to  an  action 
upon  the  mortgage.^  A  mortgage  for  a  fixed  sum,  founded  on  no 
consideration  except  an  undertaking  to  furnish  goods  which  were 
never  furnished,  cannot  be  enforced,  except  in  the  hands  of  a  bond 
fide  assignee  for  value.*^  A  mortgage  given  for  future  credit,  if 
no  advances  are  made  upon  it  and  no  further  credit  is  given,  is 
without  consideration.  If  taken  for  that  purpose  it  cannot  be  en- 
forced for  a  different  purpose.^  The  sum  named  in  the  deed  as  the 
consideration  is  of  no  importance  when  in  terras  the  mortgage  se- 
cures future  advances.^    It  is  security  for   the  advances  actually 

• 

Usina  i-.  Wilder,  58  Ga.  178 ;  Moore  v.  FuU  Trust  Co.  (Pa.)  9  Atl.  Rep.  511 ;  Hoberts 

ler,  6  Oreg.  272, 25  Am.  Rep.  524 ;  Duncan  o.  Bauer,  35  La.  Ann.  453. 

t;.  Miller,  64  Iowa,  223,  226,  20  N.  W.  Rep.  ^  Allen  v,  Fuget,  42  Kans.  672,  22  Fac. 

161,  quoting  text ;  Magrnder  v.  State  Bank,  Rep.  725. 

18  Ark.  9 ;  Adams  v.  Adams,  70  Iowa,  253,  ^  §  1897;  Hannan  v.  Hannan,  123  Mass. 

SO  N.  W.  Rep.  795.  441,  25  Am.  Rep.  121 ;  Wearse  v.  Peiree. 

1  Williams  v.  Silliman,  74  Tex.  601, 12  24  Pick.  141 ;  Smith  v.  Newton,  38  III.  230; 

S.  W.  Rep.  534.  Conwell  v.  Clifford,  45  Ind.  392 ;  Brown  r. 

s  Magruder  v.  State  Bank,  18  Ark.  9;  Witts,  57  Cat.  304;  Briggs  v.  Langford,  107 

Bank  of  Muskingum  v.  Carpenter,  Wright  N.  Y.  680,  14  N.  E.  Rep.  502,  reversing  35 

(Ohio),  729.  Hun,  667;  Cotton  r.  Graham.  84  Kj.  672, 

«  See  §  86 ;  Schafer  v,  Reilly,  50  N.  Y.  2  S.  W.  Rep.  674 ;  Scott  v.  Maglongblio, 

61  ;  De  Lancey  v.  Steams,  66  N.  Y.  157  ;  133  111.  33,  24  N.  E.  Rep.  1030. 

Cady  V.  Jennings,  17  Hun,  213;  MuIIison*s  ^  Fisher  v.  Meister,  24  Mich.  447. 

Estate,  68  Pa.  St.  212;  Johnson  v.  Mc-  8  McDowell  o.  Fisher,  25  N.  J.  Eq.  93; 

Curdy,  83  Pa.  St  282.  Mitzner  v.  Kussel,  29  Mich.  229 ;  Fisher  v. 

«  Wood  o.  Condit,  34  N.  J.  Eq.  434;  Meister,  24  Mich.  447. 

Thompson  v»  Humboldt  Safe  Deposit  &  *  Miller  v.  Lockwood,  32  N.  Y.  293. 
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WANT  OF  CONSIDEBATION.  [§  612  a. 

made  upon  it,  and  for  nothing  further.  When  given  to  secure 
future  advances,  or  the  value  of  goods  to  be  purchased,  it  is  valid 
to  the  extent  of  .the  goods  sold  or  the  advances  made  on  account  of 
the  mortgage,  although  the  mortgagor  be  in  fact  insolvent  at  the 
time,  and  becomes'  bankrupt  shortly  afterwards.^ 

Where  a  deed  of  tinist  secures  a  sum  of  money,  with  interest, 
**  together  with  the  additional  sum  of  ten  thousand  dollars,  which  the 
party  of  the  first  part  hereby  agrees  to  pay  to  the  party  of  the  second 
part  without  interest,"  and  the  promise  to  pay  this  additional  sum, 
though  not  void  for  usury,  is  a  mere  bonus  for  the  loan  of  the 
money,  such  promise  is  without  consideration,  and  cannot  be  en- 
forced.^ 

Under  laws  which  require  every  agreement  or  undertaking  upon 
consideration  of  marriage,  except  mutual  promises  to  marry,  to  be 
in  writing,  a  mortgage  made  by  a  wife  to  secure  the  performance  of 
her  verbal  agreement  before  marriage  to  pay  her  husband  a  certain 
sum  of  money,  as  an  equivalent  for  any  right  of  dower  she  might 
have  in  his  property,  is  without  consideration  and  void,  because  her 
agreement  is  void.^ 

A  note  and  mortgage  given  in  settlement  of  a  claim  for  damages 
made  by  the  payee  on  account  of  the  adultery  of  the  maker  with 
the  former^s  wife,  and  executed  after  the  cause  of  action  for  the  tort 
was  barred  by  the  statute,  are  without  consideration  and  void.^ 

Whatever  may  be  the  recitals  or  statements  in  a  mortgage  as  to 
the  consideration,  either  party  to  it  may  show  the  truth  in  regard 
to  it,^  and  a  third  person  having  an  interest  may  question  the  con- 
sideration.^ 

612  a.  Wlien  a  mortgage  has  been  intrusted  to  an  agent  for 
the  purpose  of  raising  money,  and  the  agent  uses  it  for  another 
purpose,  either  wholly  or  in  part,  as,  for  instance,  to  secure  a  judg- 
ment against  other  persons,  such  use  is  a  misappropriation  of  it, 
such  as  will  invalidate  the  security,*^  unless  the  assignee  be  entitled 
to  the  protection  accorded  to  a  bond  fide  holder  of  negotiable  paper. 
If  an  agent  who  is  authorized  only  to  receive  a  conveyance  of  lands 
to  his  principal  takes  a  conveyance  to  himself,  and  makes  a  mort- 

1  Marvin  r.  Chambeni,  12  Blatchf.  495.  C.  318, 9  S.  £.  Hep.  966 ;  Colt  v.  McConDell, 

3  More  V,  Calkins,  95  CaL  435,  30  Fftc.  116  Ind.  249,  l^  N.  E.  Rep.  106;  Mardock 

Rep.  583.  v.  Cox,  118  Ind.  266,  20  N.  E.  Rep.  786. 

>  Ennis  v.  Ennia,  48  Han,  11.  *  Mossop  v.  Uis  CredUors,  41  La.  Ann. 

«  Peterson  i;.  Breitag  (Iowa),  55  N.  W.  296,  6  So.  Rep.  184;  Smith  <;.  Conrad,  15 

Rep.  86.  La.  Ann.  579. 

*  Wimberly  v.  Wortham  (Mias.),  3  So.  ^  Crarer  v.  Wilson,  14  Abb.  Pr.  N.  S. 

Rep.  459 ;  Flynn  i7.  Fljrnn,  68  Mich.  20, 35  374 ;  Davis  r.  Bechstein,  69  N.  Y.  440,  25 

N.  W.  Rep.  817 ;  McAteer  v.  McAteer,  31  S.  Am.  Rep.  218. 
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§  618.]  VOID  MOBTGAGES. 

gage  to  one  having  notice  of  the  fact,  it  is  void  as  against  the  prin- 
cipal.^ An  officer  or  agent,  who  takes  a  mortgage  to  himself  to  se- 
cure the  payment  of  a  debt  to  his  principal,  holds- it  by  implication 
of  law  as  trustee  for  the  principal.^  Where  a  mortgage  is  made  for 
the  purpose  of  paying  existing  incumbrances,  and  the  mortgagee 
intrusts  an  agent,  through  whom  the  application  for  the  loan  was 
made,  with  a  draft  for  payment  of  such  incumbrances,  and  the 
agent  absconds  with  the  proceeds  of  the  draft,  the  mortgage  is 
without  consideration  and  void,  though  the  draft  was  made  payable 
to  the  mortgagor,  and  he  indorsed  it  at  the  request  of  the  agent. 
The  agent  in  such  case  is  the  mortgagee's  agent,  and  not  the  agent 
of  the  mortgagor.^ 

A  land-owner  applied  to  an  agent,  who  had  previously  obtained  a 
loan  for  him,  for  a  new  loan,  with  which  to  take  up  the  first  mort- 
gage. The  agent  had  at  that  time  collected  money  for  a  person  for 
whom  he  acted  in  making  loans,  and  converted  it  to  his  own  use. 
He  sent  the  application  for  the  loan  to  this  person,  who  instructed 
him  to  make  the  loan  out  of  the  money  collected.  A  note  and 
mortgage  were  executed  by  the  land-owner,  and  delivered  to  the 
agent,  who  promised  to  pay  the  first  mortgage.  The  agent  sent 
the  second  mortgage  to  his  principal,  and  soon  afterwards  absconded, 
leaving  the  first  mortgage  unpaid.  The  second  mortgage  was  held 
to  be  without  consideration.* 

Where  it  appeared  that  the  mortgagor  never  received  any  consid- 
eration for  his  mortgage,  but  that  the  mortgagee  paid  the  money  to 
a  conveyancer  a  fortnight  and  more  before  the  mortgage  was  exe- 
cuted, relying  upon  the  supposed  honesty  of  the  conveyancer,  and 
without  any  evidence  that  he  was  authorized  to  receive  it,  the  con- 
veyancer having  run  away  with  the  money,  the  mortgage  was  held 
to  be  invalid.^ 

613.  A  rxxoTtgage  under  seal  implies  consideration  at  common 
law,  and  none  need  be  proved,  and  it  is  good  if  it  is  shown  that  none 
was  given.  Neither  courts  of  law  nor  equity  will  allow  the  consid- 
eration to  be  inquired  into  for  the  sake  of  declaring  the  instrument 
void  for  want  of  consideration,  but  they  will  for  the  purpose  of 
ascerCaining  what  is  due  upon  it.^    In  New  Jersey  it  is  provided  by 

1  Wisconsin  Bank  v.  Morley,  19  Wis.  62.  *  Secarity  Ck>.  v.  Kent,  83  Iowa,  30,  48 

a  Rood  ».  Winlow,  Walk.  (Mich.)  840.  N.  W.  Rep.  1047. 

In  this  case  the  mortgage  was  to  a  county  *  Seigeaot  v.  Martin,  133  Pa.  St.  ISS,  19 

commissioner,  the  debt  being  due  to  the  Atl.  Rep.  568. 

coanty.  *  Faraam  v,  Bnmett,  21  N.  J.  £q.  87; 

>  Figley  v,  Bradshaw  (Neb.),  53  N.  W.  Calkins  v.  Long,  22  Barb.  97;  Parker  p. 

Rep.  148.  Parmele,  20  Johns.  130, 134,  11  Am.  Dec 
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WANT  OF  CONSIDERATION.  [§  614. 

statate  that  the  defence  of  fraud  in  the  consideration  of  a  deed  may 
be  made  as  fully  as  if  the  instrument  were  not  under  seal ;  ^  and  in 
New  York  a  seal  afiPords  only  presumptive  evidence  of  a  sufficient 
consideration ;  and  this  presumption  may  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  instrument  were  not  under 
seal.^ 

A  mortgage  imports  a  consideration,  so  that  the  burden  is  upon 
the  party  who  sets  up  the  want  of  consideration  to  prove  that  it 
was  made  without  consideration  or  was  procured  by  fraud.^  There 
is  also  a  presumption  that  the  consideration  stated  in  the  mortgage 
is  correctly  stated,  and  very  convincing  proof  is  required  to  rebut 
this  presumption.^ 

614.  A  mortgage  maybe  made  by  way  of  firift,  when  the  rights 
of  creditors  are  not  thereby  interfered  with.^  When  executed  and 
delivered  it  is  as  valid  as  if  it  were  based  upon  a  full  consideration. 
It  is  not  open  to  the  objection  that  it  is  a  voluntary  executory 
agreement,  but  may  be  enforced  according  to  its  terms  as  an  exe- 
cuted conveyance.^ 

But  the  fact  that  a  mortgage  is  given  without  consideration  may 
have  an  important  bearing  on  any  disputed  question  concerning  the 
delivery  or  recording  of  it.^ 

A  mortgage  made  by  a  husband  to  his  wife  through  a  third  per- 
son to  secure  her  for  money  which  he  has  obtained  from  her,  and 
which  he  is  in  equity  liable  to  her  for,  is  founded  upon  a  sufficient  con- 
sideration. Although  the  husband  might  have  contested  the  wife's 
claim,  by  proof  that  she  had  given  the  money  to  her  husband,  so 
that  no  liability  to  account  for  it  arose,  yet  in  the  absence  of  such 
proof  the  wife  is  not  required  to  show  that  the  transaction  was  not 
a  gift,  or  to  establish  the  continuance  of  her  husband's  equitable 
liability  to  her.^ 

633 ;  Maxwell  v.  Hartmann,  50  Wis.  660,  8  o  Campbell  v.  Tompkins,  32  N.  J.  Eq. 

N.  W.  Rep.  103.  170  ;  fiucklin  v.  Bucklin,  1  Abb.  App.  Dec 

^  How  JwMff :  Laws  1871,  p.  8.    And  see  242 ;  Brooks  r.  Balrymple,  12  Allen,  102 ; 

Feldman  v.  Gamble,  26  N.  J.  Eq.  494,  496.  Peabodj  v.  Peabody,  59  Ind.  556. 

»  How  York:  3  R.  S.  1875,  p.  672;  Craver  ^  Brigham  v.  Brown,  44  Mich.  59,  6  N. 

r.  Wilson,  14  Abb.  N.  S.  374 ;  Gray  v.  W.  Rep.  97. 

Barton,  55  N.  Y.  68,  14  Am.  Rep.  181 ;  «  Cole  v,  Lee,  45  N.  J.  Eq.  779^  18  Atl. 

Best  V.  Thid,  79  N.  Y.  15 ;  Torry  v.  Black,  Rep.  854.   Per  Magie,  J. :  **  It  is  well  setded 

58  N.  Y.  185.  that,  on  proof  that  a  husband  has  receired 

*  Commercial  Exchange  Bank  v.  Me-  his  wife's  money,  a  court  of  equity  will  com- 
Leod,  67  Iowa,  718,  25  N.  W.  Rep.  894,  54  pel  him  and  his  representarives  to  account 
Am.  Rep.  36.  to  her  at  least  for  the  principal  received,  and 

*  Wiswall  V.  Ayres,  51  Mich.  324,  16  N.  they  can  only  discharge  themselves  by  show- 
W.  Rep.  667.  ing  that  the  husband  disposed  of  the  money 

*  Gale  17.  Gould,  40  Mich.  515.  according  to  the  wife's  directions,  or  that  it 
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616.  To  support  a  mortgrage  made  for  the  accoxnxnodation  of 
another,  there  must  be  a  consideration  ;  but  it  is  sufficient  that  this 
consideration  arises  upon  the  subsequent  negotiation  of  the  mort- 
gage by  the  mortgagee.  In  States  where  a  preexisting  debt  is  not 
regarded  as  a  valid  consideration,  if  the  debt  of  a  third  person, 
which  is  secured  by  assigning  the  mortgage,  be  already  incurred, 
there  must  be  a  new  and  distinct  consideration  for  the  obligation 
incurred  by  the  mortgagor  as  surety  or  guarantor  of  that  debt. 
But  if  the  debt  secured  be  incurred  at  the  same  time  that  the  mort- 
gage is  given,  and  this  collateral  undertaking  enters  into  the  induce- 
ment to  the  creditor  for  giving  the  credit,  then  the  consideration 
for  such  contract  is  regarded  as  consideration  also  for  the  collateral 
undertaking  by  way  of  mortgage.^ 

A  mortgage  made  for  the  accommodation  of  another,  upon  the 
understanding  that  the  money  should  be  realized  in  a  particular 
manner,  is  not  fraudulently  misappropriated  though  the  money  be 
obtained  in  a  way  different  from  that  which  was  intended,  provided 
it  be  negotiated  so  that  the  substantial  purpose  for  which  it  was  de- 
signed is  attained.  It  is  not  material  that  it  be  negotiated  in  the 
precise  manner  contemplated,  unless  the  interest  of  the  party  mak- 
ing it  be  prejudiced  by  the  manner  in  which  it  is  used.^ 

616.  A  mortgagor  may  be  estopped  to  deny  a  consideration 
for  his  mortgage.  He  is  not,  however,  estopped  from  showing  a 
'failure  or  want  of  consideration  for  the  note  secured  by  the  mort- 
gage as  against  the  mortgagee,  except  by  his  own  representations,  or 
those  made  by  others  with  his  knowledge  and  consent.^  But  this 
defence  cannot  be  taken  against  an  assignee  for  value  before  ma- 
turity.^ Siich  mortgage,  though  void  between  the  original  parties, 
is  valid  in  the  hands  of  a  bond  fide  assignee  without  notice  of .  the 
illegal  consideration  for  which  it  was  given.^    It  may  thus  happen 

# 

wasagift  to  him."    Citing  Horner  v.  Web-  *  Jones  v.  Jones,  20  Iowa,  388;  WeaiBe 

flter,  33  N.  J.  L.  387;  Black  v.  Black,  30  v.  Peirce,  24  Pick.  141. 

N.  J.  Eq.  215;  Vreeland  v.  Schoonroaker,  *  Cornell  v.  Hicfaens,  11  Wis.  353;  Stil- 

16  N.  J.  £q.  512 ;  Clawson  i;.  Riley,  34  N.  J.  well  v.  Kellogg,  14  Wis.  461. 

£q.  348 ;  Greiner  v.  Greiner,  35  N.  J.  Eq.  ^  Cazet  v.  Field,  9  Gray,  329 ;  Brigham 

140;  Jones  v.  Davenport,  44  N.  J.  Eq.  33,  v.  Potter,  14  Gray,  522;  Taylor  v.  Page,  6 

13  All.  Rep.  652;  Roaling  v.  Rnsling,  47  Allen,  86 ;  Earl  v.  Clute,  2  Abb.  App.  Dec.  1, 

N.  J.  L.  1.  and  cases  cited.    In  Hozth  Carolina  ib  is  pro- 

^  Davidson  v.  King,  51   Ind.  224.    See  vided  by  statute  that  no  conyeyanoe  or 

§  458.  mortgage,  made  to  secure  the  payment  of 

^  Jacobsen  v.  Dodd,  32  N.  J.  Eq.  403 ;  a  debt,  shall  be  void   in  the  hands  of  a 

Duncan  i;.  Gilbert,  29  N.  J.  L.  521 ;  Wood  purchaser  for  value  without  notice,  for  the 

V.  Condit,  34  N.  J.  Eq.  434.  reason  that  consideration  of  the  debt  was 

forbidden  by  law.    Battle's  Revisal  1873, 
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that  the  mortgagee  may,  in  effect,  give  a  better  title  than  he  him- 
self holds.  ^^  In  the  case  of  a  conveyance  of  real  estate  to  defraud 
creditors,  the  grantee  cannot  hold,  but  one  who  takes  it  from  him 
without  notice  may.  But  the  law  goes  further  in  favor  of  com- 
merce, and  gives  a  high  degree  of  character  and  honor  to  bills  c^ 
exchange  and  promissory  notes  in  the  hands  of  an  indorsee  without 
actual  or  constructive  notice  of  anj'thing  affecting  their  validity  or 
credit."  ^  But  this  rule  does  not  apply  to  notes  which  are  by  statn 
ute  made  absolutely  null  and  void,  as  notes  made  in  violation  of 
statutes  against  usury  and  gaming  sometimes  are.^ 

A  certificate  made  by  a  mortgagor  at  the  time  of  giving  the 
mortgage,  that  there  is  no  defence  to  it,  estops  him  as  against  a  pur- 
chaser of  the  mortgage  from  setting  up  fraud  or  want  of  considera- 
tion.^ A  married  woman  is  estopped  by  such  a  certificate  equally 
with  any  other  mortgagor.^  Admissions  which  estop  the  husband 
also  estop  his  wife  who  has  joined  in  the  mortgage  to  release  her 
dower  and  homestead  rights.^ 

A  mortgagor  may  be  estopped  from  denying  the  validity  of  his 
mortgage  by  reason  of  representations  made  with  his  knowledge 
and  assent  representing  its  validity,  or  based  upon  the  assumption 
of  its  validity.  Thus,  where  a  trustee  of  a  savings  bank,  to  make 
up  a  deficiency  in  its  assets  caused  by  a  loss  for  which  the  trustees 
were  supposed  to  be  personally  liable,  executed  a  mortgage  which 
was  assigned  to  the  bank,  he  was  not  allowed  to  set  up  the  defence 
of  want  of  consideration,  inasmuch  as  the  mortgage  was  with  his 
knowledge  and  assent  reported  to  the  banking  department,  and 
represented  to  the  depositors  of  the  bank  as  a  portion  of  its  assets, 
and  the  bank  was  upon  the  strength  thereof,  and  of  other  similar 
securities,  permitted  to  continue  business.^ 

A  note  and  mortgage  deposited  in  escrow^  and  afterwards  fraudu- 
lently taken  and  put  in  circulation,  without  the  terms  and  Condi- 
tions of  the  deposit  having  been  complied  with,  ate  doubtless  void 
in  the  hands  of  a  purchaser  or  assignee  for  value  without  notice. 
In  such  case  the  mortgage  never  has  a  legal  existence,  and  the  n^^les 

ch.  50,  §  5.    This  statute  applies  to  asurioas  the  latter  case  remark  that  It  Is  anneceraary 

mortgages.    Coor  v,  Spicer,  65  N.  C.  40L.  to  say  what  would  be  the  effect  of  actual 

^  Per  Shaw,  C.  J.,  in  Cazet  v.  Field,  9  fraud  in  procuring  the  "no  defence''  paper. 

Gray,  329.  *  Smyth  v.  Munroe,  19  Hun,  550 ;  Payne 

s  Bowyer   v.  Bampton,  2    Stra.    1155;  p.  Bumham,  62  N.  Y.  69. 

Kendalls.  Robertson,  12  Cush.  156.  «  Casler  v.  Byers,  129  111.  657,  22  N.  E. 

s  Schenck  v.  O'Neill,  23  Hun,  209 ;  Hutch-  Bep.  507. 

ison  v.  Qill,  91  Pa.  St.  253.    The  court  in  «  Best  v,  Thiel,  79  N.  Y.  15. 
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of  commercial  paper  haye  no  application  to  the  note  accompany- 
ing it,  although  it  be  negotiable  in  form.^ 

II.  Illegal  Consideration. 

617.  Illegality  of  oonsideration  avoids  a  mortgage,  whether  it 
consist  in  a  violation  of  the  common  law  or  of  a  statute.^  A  mort- 
gage given  to  secure  a  debt  made  illegal  by  statute,  as,  for  instance, 
a  debt  incurred  for  intoxicating  liquors  illegally  sold  to  the  moi*t- 
gagor,  cannot  be  enforced ;  and  such  a  mortgage  is  invalid  although 
not  given  to  the  seller  of  the  liquors,  but  at  his  request  to  a  creditor 
of  his,  who  knew  that  the  consideration  was  illegal.^  But  if  the 
mortgage  be  given  for  an  illegal  consideration,  and  the  considera- 
tion not  being  performed  the  mortgagee  enters  to  foreclose,  and 
keeps  possession  till  foreclosure  is  complete,  he  then  has  an  abso- 
lute title,  and  the  value  of  the  land  is  applied  by  operation  of  law 
to  the  payment  of  the  debt  secured  by  the  mortgage.  The  land  is 
then  irretrievably  gone,  unless  the  law  be  such  that  the  illegal  con- 
sideration, when  paid,  can  be  recovered  back,  not  merely  in  money 
but  in  land.  It  has  been  held  that  a  payment  in  land  for  intoxicat- 
ing liquors  illegally  sold  could  not  be  recovered  back,  and  therefore 
that,  upon  the  foreclosure  of  a  mortgage  for  such  a  debt,  the  land 
cannot  be  recovered  by  the  mortgagor.* 

A  mortgage  by  a  citizen  of  Tennessee,  executed  to  a  citizen  of 
Kentucky  after  the  proclamation  of  the  President  declaring  the 
State  of  Tennessee  to  be  in  a  state  of  insurrection,  and  forbidding 
all  intercourse  with  its  inhabitants,  was  held  void,  although  the 
land  was  situate  in  the  State  of  Kentucky.^  A  mortgage  given  in 
Tennessee  during  the  Civil  War,  in  consideration  of  a  loan  in  Con- 
*  federate  treasury  notes,  was  after  the  war  held  void,  on  the  ground* 
that  the  consideration  of  the  contract  was  illegal,  being  notes  issued 
by  an  unlawful  confederation  of  States.  Such  contracts  are  against 
public  policy,  and  the  courts  will  not  lend  their  aid  to  ejiforce  them.^ 
But  on  the  contrary  such  a  ^mortgage  was  sustained  in  Alabama, 
on  the  ground  that  it  was  valid  under  the  de  facto  government  ex- 
isting when  it  was  executed.'^ 

^  §  87 ;  Chipman  v.  Tacker,  38  Wib.  43,       ^  Gilbert  v.  Holmes,  64  lU.  648. 
20  Am.  Bep.  1 ;  Andrews  v.  Thayer,  30       *  Baker  v,  Collins,  9  Allen,  253. 
Wis.  228 ;  Walker  t;.  Ebert,  29  Wis.  194 ;       «  McLaughlin  v.  Cosgiove,  99  Mass.  4. 
Tisher  v,  Beckwitfa,  80  Wis.  55, 11  Am.  Bep.       ^  Hyatt  v,  James,  2  Bnsh,  463,  92  Am. 

546 ;  Burson  v.  Huntington,  21  Mich.  415,  Dec.  505. 

4  Am.  Bep.  497 ;  Powell  p.  Conant,  33       ^  Stillman  v.  Looney,  3  Cold.  20. 
Mich.  396 ;  Cressinger  v.  Dessenburg,  42       ?  Scheible  v.  Bacho,  41  Ala.  423  ;  Micoa 

Mich.  580,  4  N.  W.  Bep.  269.  v,  Asburst,  55  Ala.  607. 
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618.  Contraxy  to  public  policy.  —  If  land  be  conveyed  to  one 
absolutely  as  security  for  a  sum  of  money  to  be  due  him  upon  his 
doing  an  unlawful  act,  as,  for  instance,  procuring  witnesses  to  tes- 
tify to  a  certain  state  of  facts  in  behalf  of  the  grantor,  the  transac- 
tion is  not  a  mortgage.  The  title  is  not  divested  upon  the  grantor's 
failure  to  perform  the  illegal  stipulation,  but  is  absolute  in  him,  and 
the  grantor  cannot  recover  it  either  in  law  or  in  equity.^ 

A  mortgage  and  note  given  in  consideration  that  the  mortgagee 
shall  not  oppose  his  debtor's  discharge  in  insolvency,  and  for  an 
assignment  of  the  creditor's  claim  against  the  insolvent,  which  was 
of  the  same  amount  as  the  note,  the  estimated  value  of  which  was 
only  one  sixth  of  its  face,  are  void  as  against  public  policy.^ 

A  mortgage  executed  in  consideration  that  the  mortgagee  would 
use  his  efforts  to  obtain  a  nolle  prosequi  to  an  indictment  pending 
against  the  mortgagor,  is  against  public  policy  and  void.^  So  is 
one  given  in  composition  of  a  felony,  or  of  a  promise  not  to  prose- 
cute for  a  crime  of  lower  degree  than  p,  felony.^  A  note  and  mort- 
gage given  in  lieu  or  in  renewal  of  a  not§  and  mortgage,  void  for  this 
reason,  are  equally  void,  even  in  the  hands  of  an  assignee  for  value 
but  with  notice  of  the  illegality  of  the  consideration.^  A  mortgage 
given  by  a  cashier  of  a  bank  to  a  surety  on  his  bond  for  the  amount 
paid  by  the  surety  in  settlement  of  a  civil  liability  growing  out  of 
the  cashier's  defalcations,  there. being  no  agreement  not  to  prose- 
cute the  cashier  criminally,  does  not  contravene  public  policy.® 

A  mortgage,  or  a  deed  in  the  nature  of  a  mortgage,  given  to 
secure  the  performance  of  a  contract  contrary  to  the  policy  of  the 
law,  will  not  be  enforced  by  a  court  of  equity ;  such,  for  instance, 
is  a  gambling  contract,^  or  a  contract  which  is  subject  to  the  objec- 
tion of  champerty.®  If  the  mortgagee  had  no  knowledge  of  the 
ill^al  transaction,  and  no  connection  with  it  except  to  loan  money 
to  a  surety  on  the  illegal  contract  to  pay  a  judgment  obtained 
against  him,  the  mortgage  is  not  invalid.^ 

A  mortgage  given  upon  lands  held  by  a  settler  under  the  pre- 
emption act,  before  he  has  entered  the  lands  at  the  land  office,  is 

1  Patterson  v,  Donner,  48  Cal.  S69.  Dec.  124;  Pearce  v.  Wilson,  111  Pa.  St.  14, 

*  Benida  Agricnltaral  Works  v,  Estes  2  Atl.  Rep.  99,  56  Am.  Rep.  243 ;  Small  v. 

(Cal.),  32  Pac.  Rep.  938;  Estudillo  v.  Mey-  Williams,  87  Ga.  681,  13  S.  £.  Rep.  589. 

erstein,  72  Cal.  317,  13  Pac.  Hep.  869 ;  Rice  ^  Pierce  v,  Kibbee,  51  Yt.  559. 

V.  Maxwell,  13  Sm.  &  M.  289, 53  Am.  Dec.  ^  Moog  v.  Strang,  69  Ala.  98. 

85 ;  Bell  v.  Leggett,  7  N.  T.  176.  "^  Krake  v,  Alexander,  86  Va.  206,  9  S. 

«  Wildey  v.  Collier,  7  Md.  273,  61  Am.  E.  Rep.  991. 

Dec  346;  Crowder  v.  Reed,  80  Ind.  1.  ^  Gilbert  v.  Holmes,  64  HI.  548. 

«  Collins  V.  Blantern,  2  Wils.  341,  350;  ^  Krake  v.  Alexander,  86  Va.  206,  9  S. 

Atwood  V.  Fisk,  101  Mass.  363,  100  Am.  E.  Rep.  991. 
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§619.]  VOID  MORTGAGES. 

void  under  the  act  of  Congress  forbidding  any  conveyance  before 
such  entry.* 

619.  Who  may  take  advantage  of  the  illecrality.  —  As  a  gen- 
eral rule  contracts  prohibited  by  statute  are  void,  and  courts  will 
neither  enforce  them  nor  aid  in  the  recovery  of  money  paid  in  pur- 
suance of  them.  ^*  The  meaning  of  the  familiar  maxim,  In  pari 
delicto  potior  est  conditio  defendentis^  is  simply  that  the  law  leaves 
the  parties  exactly  where  they  stand ;  not  that  it  prefers  the  de- 
fendant to  the  plaintiff,  but  that  it  will  not  recognize  a  right  of 
action,  founded  on  the  illegal  contract,  in  favor  of  either  party 
against  the  other.  They  must  settle  their  own  questions  in  such 
cases  without  the  aid  of  the  courts."  ^  The  principle  in  such  cases 
is  the  same  in  equity  as  at  law :  while  the  courts  will  not  aid  the 
mortgagee  to  enforce  payment  of  an  illegal  mortgage,  they  will  not 
aid  the  mortgagor  to  obtain  a  cancellation  of  the  incumbrance. 
Both  parties  are  left  without  remedy  when  the  contract  is  one  that 
is  prohibited  as  immoral  or  against  public  policy.^  When  the  ille- 
gal consideration  has  been  paid  to  one  of  two  persons  interested  in 
it,  the  court  will  not  aid  the  other  to  recover  his  share  of  it ;  it 
does  not  enforce  the  sentiment  of  "  honor  among  thieves."  * 

In  a  recent  case  in  Nevada  this  principle  was  carried  to  the  ex- 
tent of  declaring  void  a  mortgage  given  for  a  full,  adequate,  and 
legal  consideration,  merely  because  the  mortgagee  had  the  mort- 
gage given  to  a  non-resident  of  the  State  for  the  purpose  of  ena- 
bling him  to  escape  taxation  upon  the  amount  of  the  loan.  Al- 
though the  revenue  laws  of  the  State  contained  no  prohibition  of 
such  a  contract,  the  mortgage  was  nevertheless  declared  illegal,  as 
against  the  policy  of  the  law,  and  the  court  refused,  for  that  reason 
only,  to  enforce  it  against  the  mortgagor.*     And  it  was  held,  more- 

1  §  176 ;  Brewster  v.  Madden,  15  Eans.  *  Woodworth  v.  Bennett,  43  N.  T.  273,  3 

249.  As  to  mortgage  of  cemetery  lot,  Lautz  Am.  Rep.  706. 

V.  Buckingham,  4  Lans.  484.  In  the  langaage  of  Lord  Chief  Justice 

3  Atwood  V.  Fisk,  101  Mass.  363,  per  Mr.  Wilmot,  *'  Yon  shall  not  stipulate  for  in- 
justice Ames,  100  Am.  Dec.  124.  iqnity ;  all  writers  upon  onr  law  agree  in 

'  James  v.  Roberts,  18  Ohio,  548 ;  Sny-  this,  no  polluted  hand  shall  touch  the  pure 
der  V.  Snyder,  51  Md.  77.  See,  however,  foundations  of  justice ;  whoever  is  a  party 
Sackner  v.  Sackner,  39  Mich.  39.  In  Cox  to  an  unlawful  contract,  if  he  hath  once 
V.  Wightman,  4  Hun,  799,  the  principle  paid  the  money  stipulated  to  be  paid  in  pur- 
was  applied  to  a  case  where  a  mortgage  had  suance  thereof,  he  shall  not  have  the  help  of 
been  assigned  for  the  purpose  of  escaping  a  court  to  fetch  it  back  again ;  you  shall  not 
taxation.  The  assignor,  or  his  administra-  have  a  right  of  action  when  you  come  into 
tor,  was  not  allowed  to  get  back  the  mort-  a  court  of  justice  in  this  unclean  manner  to 
gage  and  bond,  though  transferred  without  recover  it  back.  Procul  0  !  procul  este  pro- 
consideration.  fani."   Collins  v,  Blantern,  2  Wils.  341, 350. 

»  Drexler  v.  Tymell,  15  Nev.  114. 
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over,  that  it  was  immaterial  that  the  mortgagee  afterwards  paid  the 
foil  amount  of  taxes  upon  the  money  loaned.  The  fraud,  it  was 
said,  consisted  in  the  turpitude  of  the  motive  which  influenced  the 
mortgagee  at  the  time  of  the  execution  of  the  mortgage.^ 

Gaming  contracts,^  contracts  made  on  Sunday,  contracts  of  cham- 
perty and  maintenance,  contracts  made  in  composition  of  felony, 
and  many  others  of  like  nature,  might  be  mentioned  as  examples. 
But  sometimes  contracts  are  prohibited  for  the  mere  protection  of 
one  of  the  parties  against  an  undue  advantage  which  the  other 
party  is  supposed  to  possess  over  him.  In  such  cases  the  parties 
are  not  regarded  as  being  equally  guilty,  and  so  the  rule  is  not 
deemed  applicable,  though  both  have  violated  the  law.^  As  an  ex- 
ample of  this  kind,  a  usurious  contract  is  mentioned,  which  may 
be  void  as  to  the  mortgagee  while  valid  as  to  the  mortgagor. 

In  accordance  with  this  distinction,  a  law  providing  that  school 
funds  shall  be  loaned  only  upon  unincumbered  real  estate  does  not 
render  void  a  mortgage  taken  in  violation  of  this  statute  by  the 
officer  charged  with  making  the  loan.  The  mortgagor  cannot  claim 
that  such  a  mortgage  is  illegal  and  cannot  be  enforced  against  him.^ 
And  so  under  the  national  banking  law  a  mortgage  for  a  loan  upon 
real  estate  security,  though  impliedly  prohibited,  is  valid  between 
the  parties.'^ 

A  statute  providing  that  a  trustee,  before  entering  upon  the  dis- 
charge of  his  duties,  shall  give  a  bond  for  the  faithful  discharge  of 

1  But  the  cases  cited  id  support  of  the  ^  As  to  the  effect  of  a  mortgage  to  secure 

decision  are  cases  in  which  the  considera-  such  contracts  under  the  statutes  of  New 

tion  of  the  contract,  as  between  the  parties  York,  see  Luetchford  v.  Lord,  11  N.  Y. 

themselyes,  was  either  illegal  or  contra-  Supp.  597,  57  Hun,  572. 

yened  the  policy  of  the  law.    In  the  case  '  Deming  ^.  State,  23  Ind.  416.     See 

before  the  court,  however,  there  was  no-  Raguet  v.  Roll,  7  Ohio,  77,  4  Ohio,  419; 

thing  illegal  in  the  contract  as  between  the  Cowles  v.  Raguet,  14  Ohio,  38 ;  McQuade 

parties.    It  was  a  contract  they  were  not  v.  Rosecrans,  36  Ohio  Sl  442.    An  impor- 

prohibited  from  making,  and  there  was  a  tant  element  in  this  case  was,  that  Raguet 

full  and  complete  consideration  for  iL    The  not  only  agreed  not  to  prosecute,  but  agreed 

only  taint  in  the  transaction  was  the  in-  to  use  his  influence  to  prevent  a  prosecution, 

tended  fraud  upon  the  revenue  laws  of  the  The  Ohio  cases  go  further  than  this  general 

State.    For  this  intended  fraud  the  court  rule  would  warrant,  because  they  hold  that, 

upheld  the  mortgagor  in  refusing  payment  in  an  action  by  a  mortgagee  against  the 

of  the  mortgage;   they  upheld  him  in  a  mortgagor   to    recover   possession   of  the 

monstrous  injustice,  when  the  revenue  laws  mortgaged  lands,  the  fact  that  such  mort- 

of  the  State  provided   proper  and  ample  gage  was  given  to  compound  a  felony  is  no 

punishment  for  an  evasion  of  them  by  crimi-  defence.    Williams  v.  Englebrecht,  37  Ohio 

nal  prosecution.    The  decision  is  regarded  St.  383. 

as  wrong  in  principle.     This  decision  is  ^  Deming  v.  State,  23  Ind.  416.     And 

also  regarded  as  incorrect  by  Learned,  J.,  see  Mann  v.  Best,  62  Mo.  491. 

in  Nichols  v.  Weed  Sewing  Machine  Co.  27  ^  National  Bank  v.  Matthews,  98  U.  S. 

Hun,  200,  affirmed  97  N.  Y.  650.  621, 19  Alb.  L.  J.  132, 13  West.  Jnr.  176. 
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bis  duties,  does  not  prevent  the  legal  estate  vesting  in  him  under  a 
mortgage  or  deed  of  trust  regularly  executed.^ 

620.  The  mortgage  may  be  upheld  for  such  part  of  the  oon- 
sideration  as  was  tree  from  the  taint  of  illegality,  when  the  con- 
sideration of  a  mortgage  is  made  up  of  several  distinct  transac- 
tions, some  of  which  are  legal  and  others  are  not,  and  the  one  can 
be  separated  with  certainty  from  the  other.^  In  equity  a  mortgage 
securing  a  debt  usurious  in  part,  but  valid  in  part,  may  be  upheld 
for  the  latter,  although  in  terms  the  statute  of  usury  makes  the 
obligation  void  altogether.  Thus,  where  the  maker  of  such  a  mort- 
gage comes  into  equity,  and  asks  that  such  a  mortgage  be  surren- 
dered as  a  cloud  on  the  title  to  his  lands,  and  that  the  court  will  so 
direct,  although  it  cannot  require  him  to  pay  the  usurious  debt,  or 
any  part  of  it,  it  may  require  him  to  pay  the  other  part  of  it  which 
at  law  and  in  equity  he  owes.  The  court  will  require  him  to  do 
equity  before  it  will  administer  the  relief  asked  for.^  A  'mortgage 
fraudulently  made  to  include  a  sum  not  due  or  which  had  been 
paid,  the  consideration  being  entire,  and  the  purpose  of  the  transac- 
tion being  to  defraud  creditors,  is  absolutely  void.^  But  if  the  sum 
secured  be  made  up  in  part  of  a  sum  inadvertently  included  and 
without  fraudulent  intent,  then  the  mortgage  may  be  valid  for  the 
actual  debt  secured,  and  void  as  to  the  rest.^ 

When  part  of  the  consideration  of  a  note  and  mortgage  is  the 
suppression  of  a  criminal  prosecution  against  the  mortgagor,  he 
can  avail  himself  of  this  fact  as  a  defence  to  a  suit  to  enforce 
either  of  them,  although  the  prosecution  is  for  an  embezzlement 
of  funds,  by  which  the  mortgagor  not  only  committed  a  crime  but 
incurred  a  debt.  The  effect  upon  the  mortgage  in  such  case  is  the 
same  as  if  the  whole  consideration  had  been  illegal.  The  illegal 
part  cannot  be  separated  from  the  legal.  The  illegality  taints  the 
whole.^  ' 

621.  A  mortgage  may  be  valid  in  part  cuid  void  in  part.^  — 
A  mortgage  of  land  and  slaves,  executed  while  slavery  was  recog- 

1  Gardner  v.  Brown,  21  Wall.  36.  «  Williams  v.  Fitzhugh,  37  N.  Y.  444. 

s  RoblnBon  v.  Bland,  2  Burr.  1077 ;  Fold-  «  McQaade  v.  Bosecrana,  36  Ohio  St 

man  v.  Gamble,  26  N.  J.  £q.  494 ;  Corbett  442. 

V.  Woodward,  5  Sawyer,  403 ;  Williams  v,  *  Weeden  t7.  Hawes,  10  Conn.  5a 

Fitzhngh,  37  N.  Y.  444,  applied  to  nsniy ;  >  Atwood  v.  Fisk,  101  Mass.  363;  366,  per 

McCranej  v.  Alden,  46  Barb.  272  ;  Cook  v.  Ames,  J.,  100  Am.  Dec.  124. 

Barnes,  36  N.  Y.  520 ;  Carleton  v.  Woods,  ^  Leeds  v.  Cameron,  3  Som.  488 ;  John- 

28  N.  H.  290 ;  Carradine  v,  Wilson,  61  Miss,  son  v.  Richardson,  38  N.  H.  353 ;  Rood  o. 

573;  Ynndt  v.  Roberts,  5  S.  &  R.  139;  Winslow,  2  Doagl.  68,  Walk.  (Mich.)  340 ; 

Warren  v.  Chapman,  105  Mass.  87 ;  Shaw  McMarray  v.  Connor,  2  Allen,  205. 
t;.  Carpenter,  54  Vt.  155,  41  Am.  Rep.  837. 
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sized,  was  vitiated  by  the  abolition  of  slavery  only  as  to  the  lien 
upon  the  slaves.^ 

Where  a  bond  of  defeasance  was  assigned  by  a  debtor  to  a  cred- 
itor, who  paid  the  debt  to  secure  which  the  conveyance  was  made, 
wherenjpon  the  land  was  conveyed  to  him,  and  he  gave  the  debtor 
a  new  bond  conditioned  for  the  reconveyance  of  the  land  upon  the 
payment  of  the  amount  of  both  debts,  the  transaction,  so  far  as  the 
debt  of  the  second  creditor  was  secured,  was  void  under  the  insol- 
vent laws ;  but  the  conveyance  being  a  valid  security  for  the  first 
debt,  the  land  was  a  valid  security  in  the  hands  of  the  second  cred- 
itor for  the  amount  paid  by  him  to  the  first  creditor.* 

A  mortgage  given  by  a  third  person  at  the  solicitation  of  an- 
other to  secure  his  debts  for  a  specific  purpose,  as,  for  instance, 
the  purchase-price  of  certain  goods  about  to  be  sold  him,  if  fraud- 
ulently made  to  cover  in  part  an  existing  indebtedness,  is  void  as 
to  such  part  of  it,  though  valid  as  to  the  part  used  for  the  purpose 
intended.  Although  the  mortgagee  has  taken  such  mortgage  in 
good  faith,  if  he  has  not  put  himself  in  any  worse  position  in 
regard  to  the  old  indebtedness,  and  if  he  has  not  done  anything 
or  parted  with  anything  in  reliance  upon  the  mortgage,  he  can- 
not claim  that  the  surety  should  suffer  for  the  fraud  by  reason  of 
negligence  in  executing  the  mortgage  which  rendered  the  fraud 
possible.^ 

A  mortgage  made  without  fraudulent  intent  for  a  larger  amount 
than  the  mortgagor's  actual  indebtedness  is  not  fraudulent,  but  may 
be  enforced  to  the  extent  of  such  actual  debt.^ 

622.  The  burden  of  proof  is  upon  the  party  who  sets  up  the 
defence  of  want  of  consideration  or  illegality  of  it,  to  make  it  out 
by  clear  and  strong  proof .^  A  mortgage  in  due  form  and  duly  exe- 
cuted implies  a  valid  consideration.  But  when  the  consideration  of 
a  mortgage  is  questioned  by  a  creditor  of  the  mortgagor  having  an 
interest,  as  voluntary  and  fraudulent  as  to  him,  the  burden  of  prov- 
ing a  valuable  consideration  rests  upon  the  mortgagee.  When  the 
consideration  is  admitted  or  established  by  proof,  the  burden  of 
proving  that  the  mortgage  is  fraudulent  in  fact  is  upon  the  creditor 
who  assails  it.^ 

1  LayillebeaTre  v,  Frederic,  20  La.  Ann.  ^  Stuart  v.  Phelps,  S9  Iowa,  14;  Feldman 

874.  V.  Gamble,  26  N.  J.  Eq.  494 ;  Brigham  u. 

«  Jndd  V.  Flint,  4  Gray,  557.  Potter,  14  Gray,  522. 

*  Smith  V.  Osbom,  33  Mich.  410.  «  Cohn  v.  Ward,  32  W.  Va.  34,  9  S.  E. 

*  Adams  v,  Niemann,  46  Mich.  135,  8  N.  Rep.  41. 
W.  Rep.  719. 
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Evidence  of  the  payment  of  interest  upon  a  mortgage  is  admissi- 
ble to  show  its  validity  when  this  is  disputed.^ 

III.  Mortgages  executed  on  Sunday. 

623.  Mortgrage  for  debt  contracted  on  Sunday.  —  The  statutes 
forbidding  the  transaction  of  business  on  Sunday  have  the  effect  to 
render  void  all  contracts  executed  upon  that  day.^  It  has  some- 
times been  said  that  such  contracts,  being  immoral  and  illegal  only 
as  to  the  time  they  are  entered  into,  may  be  affirmed  upon  a  sub- 
sequent day,  and  thus  made  valid.^  But  it  seems  incorrect  to  say 
that  a  mere  ratification  can  impart  legal  efficacy  to  a  contract  which 
has  no  legal  existence.^  The  logical  theory  would  seem  to  be,  that 
nothing  but  an  express  promise  subsequently  made,  founded  upon 
the  consideration  emanating  from  the  illegal  contract,  will  avail  to 
support  an  action  having  that  consideration  for  its  basis.  Upon 
this  theory  it  was  held  that,  although  a  promissory  note  made  and 
delivered  on  Sunday  for  a  loan  of  money  made  at  the  time  is  ille- 
gal and  cannot  be  enforced,  yet  the  obligation  to  return  the  money 
is  a  sufficient  consideration  to  support  a  mortgage  subsequently 
given  to  secure  it.  The  mortgage  constitutes  a  new  promise 
founded  on  such  obligation,  and  having  no  taint  of  ill^ality,  such 
as  the  note  had,  it  may  be  enforced.^ 

But  a  mortgage  executed  on  Sunday  without  the  knowledge  of 
the  mortgagee,  and  dated,  acknowledged,  and  delivered  on  the  fol- 
lowing day,  is  not  void.  The  mortgagor  is  estopped  from  showing 
that  the  instrument  was  executed  on  a  day  other  than  that  of  which 
it  bears  date.^ 

1  Floyd  Co.  V,  Morrison,  40  Iowa,  188.  J.    See  Tucker  ».  West,  29  Ark.  386,  for  a 

3  UDder   the    Massachusetts  statute  of  review  of  the  Sunday  laws  of  many  of  the 

1791,  prohibiting  the  doing  of  any  manner  States. 

of  labor,  business,  or  work  between  the  «  "  The  parties  cannot  legalize  that  which 
midnight  preceding  and  the  sunset  of  the  the  law  has  declared  illegal.  It  is  corn- 
Lord's  day,  and  declaring  void  the  execn-  petent  to  them  to  impart  new  efficacj  to 
tion  of  any  civil  process  from  the  midnight  a  voidable  act,  but  they  have  no  power  to 
preceding  to  the  midnight  following  that  give  life  to  an  act  which,  from  reasons  of 
day,  it  was  held  that  a  mortgage  executed,  public  policy,  has  been  ordained  by  the  leg- 
acknowledged,  and  recorded  after  sunset  islative  authority  to  be  absolutely  Toid.'* 
on  Sunday  evening  was  not  void.  Tracy  Per  Chief  Justice  Beasley,  in  Beeves  v. 
V.  Jenks,  15  Pick.  465 ;  Meader  v.  White,  Butcher,  31  N.  J.  L.  224. 
66  Me.  90,  22  Am.  Rep.  551.  A  parol  ^  Gwinn  v.  Simes,  61  Mo.  335.  In  Har- 
agreement  entered  into  on  Sunday,  extend-  rison  v.  Colton,  31  Iowa,  16,  it  is  held  that 
ing  the  time  of  payment  of  a  mortgage,  is  a  contract  made  on  Sunday  may  be  after- 
void.  Rush  V.  Rush  (N.  J.  Eq.),  18  Atl.  Rep.  wards  ratified.  See  Heller  p.  Crawford,  37 
221.  Ind.  279. 
»  Adams  v.  Gay,  19  Vt.  358,  per  Redfield,  *  Wilson  v.  Winter,  6  Fed.  Rep.  16. 
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When  a  deed  of  land  was  executed  and  delivered  on  Sunday,  to 
indemnify  the  mortgagee,  and  under  an  oral  agreement  that  he 
should  hold  the  land  in  trust  for  the  mortgagor  after  satisfying  his 
claim,  in  accordance  with  which  agreement  a  declaration  of  trust 
was  afterwards  executed,  it  was  held  that  the  fact  that  the  deed 
was  executed  and  deliyered  on  Sunday  did  not  entitle  the  grantee 
to  hold  the  land  discharged  of  the  trust.^  The  rule,  that  no  action 
based  on  a  contract  made  on  Sunday  can  be  maintained  to  enforce 
its  obligations  in  favor  of  either  party,  cannot  be  so  applied  as 
to  enlarge  the  interest  conveyed  by  the  grantor,  or  to  defeat  his 
equitable  title. 

IV.  Fraudulent  Mortgages. 

624.  A  moitfirage  obtained  by  fraud  is  void,  and  a  discharge 
of  it  may  be  decreed  in  equity.^  When  a  deed  of  land  has  been 
procured  by  fraud,  and  the  grantee  has  conveyed  it  to  a  purchaser 
in  good  faith,  so  that  the  land  itself  is  beyond  the  reach  of  the 
grantor,^  yet,  if  such  purchaser  has  given  a  mortgage  for  a  portion 
of  the  purchase-money  to  the  party  who  fraudulently  obtained  the 
deed,  he  may  in  equity  be  compelled  to  transfer  the  mortgage  to 
the  party  defrauded.  It  is  an  established  doctrine,  that  when  the 
legal  estate  has  been  acquired  by  fraud,  the  taker  may  in  equity  be 
regarded  as  trustee  of  the  party  defrauded,  who  may  recover  the 
estate  or  its  avails  when  these  can  be  distinctly  identified.^  A  bill 
to  set  aside  a  mortgage  procured  by  fraud  may  be  filed  by  one  of 
several  mortgagors  who  have  secured  the  several  notes  of  each  by 
a  joint  mortgage  of  one  tract  of  land  ;  ^  or  several  mortgagors  may 
join  as  plaintiffs  in  a  bill  to  obtain  a  cancellation  of  a  note  and 
mortgage,  though  the  note  secured  was  executed  by  only  one  of 

^  Faxon  v.  Folvej,  1 10  Mass.  392.    **  The  ties  have  done,  by  setting  aside  their  deeds, 
apparent  title  conveyed,"  says  Mr.  Justice  Neither  party  can  now  assert  rights  incon- 
Colt, "  was  qualified  by  the  trust  imposed  sistent  with  the  conveyances.    See  Hall  v, 
upon  it,  as  effectually  as  if  the  terms  of  the  Corcoran,  107  Mass.  251,  9  Am.  Rep.  30, 
trust  were  contained   in   the  deed  itself,  and  cases  cited ;   Myers  v.  Meinrath,  101 
Neither  party  to  the  transaction,  nor  those  Mass.  366,  3  Am.  Hep.  368. 
claiming  under  them,  can  be  permitted  to  ^  Mason  v.  Daly,  117  Mass.  403  ;  War- 
take  advantage  of  the  alleged  illegal  act.  tembeig  v.  Spiegel,  31  Mich.  400.     And  see 
The  title,  such  as  it  was,  passed  to  the  Richardson  t^.Barrick,  16  Iowa,  407 ;  Terry 
grantee,  and  was  held,  as  we  have  found,  in  v.  Tnttle,  24  Mich.  206  ;  Wright  v.  Morgan, 
trust.    The  purpose  of  the  trust  declared  4  Bax.  385 ;  Silver  Val.  Min.  Co.  v.  Balti- 
was  neither  immoral,  contrary  to  the  stat-  more,  G.  &  S.  M.  &  S.  Co.  99  N.  C.  445,  6 
ntes,  nor  contrary  to  public  policy ;   the  S.  £.  Rep.  735 ;  Shirk  v,  Williamson,  50 
only  illegality  charged  is  in  the  time  when,  Ark.  562,  9  S.  W.  Rep.  307. 
by  the  conveyance  and  agreement,  the  trust  '  Jordan  v.  McNeil,  25  Kans.  459. 
was  created.    Under  such  circumstances  the  ^  Cheney  v.  Gleason,  117  Mass.  557. 
law  does  not  interfere  to  undo  what  the  par-  ^  Moulton  v.  Lowe,  32  Me.  466. 
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them.^  It  has  been  held  to  be  fraud  in  a  creditor  to  indace  his 
debtor  to  secure  an  old  debt  by  mortgage  upon  the  condition  of 
advancing  a  further  sum,  and  when  he  has  obtained  the  security  to 
refuse  to  make  the  advance,  and  a  court  of  equity  will  annul  the 
conveyance.  In  such  case  the  mortgagee  cannot  claim  that  there 
is  no  loss,  and  that  therefore  the  mortgage  is  damnum  absque  inju- 
ria. The  mere  existence  of  the  mortgage  is  itself  an  injury,  and 
an  action  to  enforce  it  a  greater.^  But  the  better  view  is  that  such 
a  transaction  does  not  afford  ground  for  cancelling  the  mortgage  in 
equity,  though  it  might  support  an  action  at  law  for  the  injury  sus- 
tained by  reason  of  the  breach  of  agreement.^  However,  the  ques- 
tion whether  a  mortgage  obtained  by  a  creditor  as  security  for  a 
preexisting  debt,  under  a  promise  to  make  further  advances,  when 
the  creditor  bad  no  intention  of  keeping  his  promise,  is  fraudulent,  is 
a  question  upon  which  the  cases  are  in  conflict ;  ^  but  if  the  creditor 
intended  to  make  the  advances,  and  refused  to  do  so  on  some  rea- 
sonable ground,  the  mortgage  cannot  be  avoided  on  the  ground  of 
fraud  .^ 

The  fact  that  the  mortgagor  is  in  possession,  and  can  maintain 
his  possession  against  the  mortgagee  at  law,  does  not  prevent  his 
maintaining  a  bill  to  set  aside  a  fraudulent  mortgage.^ 

A  party  seeking  to  avoid  his  contract  upon  the  ground  of  fraud 
can  do  so  only  by  making  prompt  complaint.^     ' 

A  mortgage  given  to  secure  a  forged  note  is  void.  Thus  a  mort- 
gage given  by  a  wife  upon  her  separate  property  for  the  accom- 
modation of  her  husband*s  firm  is  rendered  void  by  the  forgery  of 
her  name,  as  a  joint  maker  with  her  husband  of  the  note  intended 
to  be  secured,  even  in  the  hands  of  an  innocent  assignee.^ 

626.  A  fraudulent  intent  on  the  part  of  the  mortga^gee  in 
obtaining  the  mortgage  must  be  shown  to  render  it  void.*  To 
have  this  effect,  it  is  necessary  that  there  should  be  something  more 
than  mere  folly  on  the  part  of  the  mortgagor.  A  mortgagee  may 
meet  an  allegation,  that  a  mortgage  was  obtained  through  his  false 
and  fraudulent  representations,  by  evidence  that  the  mortgagor 
executed  the  mortgage  without  his  solicitation.     The  weight  to  be 

1  Bowman  v.  Gormf,  23  Kans.  306.  &  Petty  v.  Grisard,  45  Ark.  117. 

>  Gross  V,  McEee,  53  Miss.  536  ;  Watts  «  Marston  i;.  Brackett,  9  N.  H.  336. 
t;.  Bonner,  66  Miss.  629,  6  So.  Rep.  187.  7  Wright  v.  Feet,  36  Mich.  218. 

>  Johnson  v.  Murphy,  60  Ala.  288.  ^  Morsman  v.  Werges,  3  Fed.  Rep.  878. 

«  Gross  17.  McKee,  53  Miss.  536 ;  John-  »  See  §§  1899, 1488 ;  Clarke  v.  Forhes,  9 

son  V,  Murphy,  60  Ala.  288,  the  latter  case  Neb.  476,  4  N.  W.  Rep.  58 ;  Murphy  p. 

holding  that  such  breach  of  promise  is  no  Moore,  23  Hun,  95 ;  Johnston  v.  Derr,  110 

ground  for  declaring  the  mortgage  void.  N.  C.  1, 14  S.  £.  Rep.  641. 
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given  to  the  evidence  is  a  question  for  the  jary.^  A  fraudulent 
misrepresentation  as  to  the  value  of  property  sold  by  the  mortgagee, 
in  payment  of  which  he  has  taken  a  mortgage,  does  not  avoid  the 
mortgage  if  there  was  any  value  at  all  in  the  property  sold.  The 
property  which  was  the  subject  of  the  sale  and  mortgage  must  first 
be  restored  to  the  vendor,  or  a  reconveyance  tendered,  before  the 
mortgage  can  be  rescinded.^ 

Fraudulent  intent  on  the  part  of  one  of  two  mortgagees  will 
invalidate  the  mortgage,  although  the  mortgage  secured  separate 
debts,  and  the  other  mortgagee  did  not  share  in  or  know  of  such 
fraudulent  intent.^  A  mortgage  obtained  by  the  fraud  or  forgery 
of  the  mortgagee's  agent  is  void.  Tlie  mortgagee  in  such  case  can- 
not be  a  purchaser  for  value.^ 

The  representation  of  a  mortgagee  that  he  would  not  enforce  the 
mortgage  is  no  defence  to  it,  because  such  a  parol  promise  cannot 
be  offered  in  evidence.'^ 

The  mere  fact  that  a  mortgagor  was  unable  to  read,  and  that 
the  mortgage  was  not  read  to  him,  does  not  enable  him,  in  the 
absence  of  proof  of  firaud  on  the  part  of  the  mortgagee,  to  object 
that  the  instrument  contains  an  unauthorized  stipulation,  especially 
when  it  was  drawn  by  his  own  agenL^ 

626.  A  mortgage  obtained  by  duress  is  void.  The  duress 
must  be  something  more  than  the  exercise  of  undue  influence.*^  A 
mortgage  obtained  through  threats  of  prosecution,  whether  ground- 
less or  not,  is  void,®  and  a  court  of  chancery  will  restrain  its  collec- 
tion,^ or  will  order  it  to  be  cancelled,  as  a  cloud  on  the  title.^^  Relief 

1  Blackwell  v.  Cummings,  68  N  C.  121.  ^  James  v,  Roberts,  18  Ohio,  548 ;  Eyster 

<  Sanborn  v.  Osgood,  16  N.  H.  112.  v.  Hatheway,  50  III.  521,  99  Am.  Bee.  537. 

>  Adams  p.  Niemann,  46  Mich.  135,  8  N.  And    see   Lightfool  v.   Wallis,  12  Bush, 

W.  Rep.  719.  498. 

^  Laprad  v,  Sherwood,  79  Mich.  520,  44  lo  Schoener  v.  Lessaaer,  107  N.  Y.  Ill,  13 

K.  W.  Rep.  943.  N.  E.  Rep.  741,  reversing  36   Hun,  100; 

»  Catlin  V,  Fletcher,  9  Minn.  85.  Smnll  v.  Williams,  87  Ga.  681,  13    S.  £. 

«  Wilson   V,  Winter,   6    Fed.   Rep.   16;  Rep.  589;  Meech  v.  Lee,  82  Mich.  274,46 

Montgomery  v,  Scott,  9  S.  C.  20,  30  Am.  N.  W.  Rep.  383. 

Rep.   1 ;  Leslie  v.  Merrick,  99  In d.  180;  A  mortgage  executed  by  a  wife  npon  her 

McAlamey  v,  Paine  (Pa  ),  10  Atl.  Rep.  20 ;  property  to  secure  a  debt  of  the  husband, 

Stewart  v.  Whltlock,  58  Cal.  2.  under  the  inducement  of  false  and  frauda- 

^  Moog  V.  Strang,  69  Ala.  98 ;  'Gabbey  v,  lent  charges  of  embezzlement  against  the 

Forgens,  32  Kans.  62,  15  Pac.  Rep.  866.  husband,  and  threats  to  institute  criminal 

As  to  evidence,  see  Edwards  v.Bowden,  103  proceedings  against  him,  is  void.    Singer 

N.  C.  50,  9  S.  £.  Rep.  194,  6  Am.  St.  Rep.  Manuf.  Co.  v.  Rawson,  50  Iowa,  634.    It  is 

487  ;  Post  V.  First  Nat.  Bank  (III ),  28  N.  immaterial  that  the  property  was  purchased 

£.  Rep.  978.  by  the  husband  with  money  of  the  party 

8  Smith  V,  Steely,  80  Iowa,  738, 45  N.  W.  making  the  threats,  and  fraudulently  con- 
Rep.  912.  veyed  to  the  wife. 
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may  be  granted  against  a  mortgage  extorted  by  a  son  from  his 
parents  by  oppressive  means,  and  for  an  inadequate  consideration, 
while  he  practically  occupied  the  position  of  guardian  over  them 
and  their  property.^  A  mortgage  executed  by  a  wife  on  her  sepa- 
rate property,  to  secure  a  debt  of  her  husband,  under  his  threat  to 
abandon  her  if  she  refused,  may  be  avoided  by  her  if  the  mort- 
gagee was  aware  of  such  threat  at  the  time  the  mortgage  was  exe- 
cuted.^ It  is  even  held  that  a  mortgage  obtained  from  a  married 
woman  by  duress  on  the  part  of 'the  husband  is  void,  although  the 
mortgagee  took  no  part  in  procuring  it,  on  the  ground  that  he 
allowed  the  husband  to  act  as  his  agent,  and  is  bound  by  his  acts.^ 
But  a  married  woman  cannot  set  up  the  invalidity  of  her  signature 
to  a  mortgage  of  her  homestead  on  the  ground  that,  not  being  able 
to  read,  she  relied  on  the  representations  of  her  husband  that  the 
instrument  was  a  note  and  was  of  no  consequence;^  for  it  was 
gross  negligence  in  her  not  to  require  t^e  instrument  to  be  read  to 
her.^  A  married  woman  as  well  as  any  one  else  may  be  estopped 
by  her  deliberate  conduct.^ 

The  fraud  or  duress  of  a  husband  in  procuring  his  wife's  release 
of  homestead  does  not  invalidate  the  mortgage  unless  the  mort- 
gagee had  knowledge  of  or  shared  in  the  wrongful  acts  of  the  bus- 
band.7  But  where  her  separate  acknowledgment  is  made  essen- 
tial to  a  conveyance  of  her  separate  estate,  if  she  executes  a 
mortgage  during  her  minority  she  cannot  ratify  it  by  paying  inter- 
est or  doing  *any  like  act  after  coming  of  age.  She  can  only  ratify 
it  in  the  way  she  could  originally  execute  it,  that  is,  by  making  a 
separate  acknowledgment  of  the  deed  as  required  by  statute.  Doubt- 
less she  would  be  estopped  in  case  she  had  deliberately  deceived  the 
mortgagee  by  falsehood ;  but  otherwise  her  deed  would  be  voidable, 
and  could  be  confirmed  only  in  the  manner  indicated.^  A  mort- 
gage given  under  threats  by  the  creditor  of  a  criminal  prosecution 

1  Bowe  17.  Bowe,  42  Mich.  195,  3  N.  £.  «  Norton  v.  Nichols,  35  Mich.  148;  Le- 

Rep.  843.  fehvre  v.  Dutrait,  51  Wis.  326,  8  N.  W. 

3  Line  v.  Blizzard,  70  Ind.  23.    Ab  to  Bep.   149,    37  Am.  Rep.  833;  Edgell   v, 

what  threats  and  commands  on  the  part  of  Ha^ns,  53  Iowa,  223, 5  N.  W.  Bep.  136 ; 

the  husband  amonnt  to  duress,  see  Gabbey  Van  Sickles  i;.  Town,  53  Iowa,  259,  5  N. 

v.  Forgeas,  32  Kans.  62,  15  Pac.  Rep.  866.  W.  Rep.'l48. 

>'  Central  Bank  of  Frederick  v.  Ck)peland,  ?  ^tna  Life  Ins.  Co.  v.  Franks,  53  Iowa, 

18  Md.  305,  81  Am.  Dec  597.  618,  6  N.  W.  Bep.  9;  Edgell  v.  Hagens, 

*  ^tna  Life  Ins.  Co.  v.  Franks,  53  Iowa,  53  Iowa,  223 ;   Moog  v.  Strang,  69  Ala. 

618,  6  N.  W.  Rep.  9.    See  Knowlson  o.  98. 

Bruist,  86  Mich.  588,  49  N.  W.  Rep.  585.  »  Ledger  BuUding  Asso.  v.  Cook  (Pa.), 

B  Roach  V.  Karr,  18  Kans.  529,  26  Am.  7  Reporter,  409, 19  Aib.L.  J.28;  Williams 

Bep.  788  ;  Frickee  v,  Donner,  35  Mich.  151.  v.  Baker,  71  Pa.  St.  476. 
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for  a  felony  unless  the  debt  be  secured,  is  not  void  if  the  debt  wa3 
actually  due,  and  the  debtor  was  in  duty  bound  to  pay  or  secure  it. 
The  giving  of  the  mortgage  in  such  case  is  not  the  compounding  of 
a  felony.^  But  if  a  mortgage  be  given  without  consideration,  under 
threats  of  a  groundless  prosecution,  a  court  of  equity  will  grant 
relief  and  restrain  the  collection  of  it.^ 

Although  the  general  rule  is,  that  one  person  cannot  avoid  an 
obligation  by  reason  of  duress  of  another,  there  are  exceptions  id 
this  in  case  the  duress  be  of  the  husband  or  wife,  or  of  parent  6r 
child.  Thus  a  parent  may  avoid  a  mortgage  which  he  or  she  has 
been  induced  to  sign  by  threats  of  the  prosecution  and  imprison- 
ment of  a  son.^ 

To  avoid  a  mortgage  on  account  of  duress  by  imprisonment,  it 
must  appear  that  the  imprisonment  was  unlawful,  and  that  the  raort- 
g8ge  was  executed  to  obtain  a  release  from  it.  ^^If  I  be  arrested 
upon  good  cause,  and,  being  in  prison  or  under  arrest,  I  make  an 
obligation,  feoffment,  or  any  other  deed  to  him  at  whose  suit  I 
am  airrested,  for  my  enlargement  and  to  make  him  satisfaction, 
this  shall  not  be  said  to  be  by  duress,  but  is  good  and  shall  bind 
me.^'  ^  A  mortgage  given  to  a  county  to  secure  the  payment  of  a 
sum  of  money,  as  the  condition  of  a  pardon,  is  not  void  as  being 
given  under  duress.^  And  so  a  mortgage  given  by  a  defaulting 
county  treasurer,  to  secure  the  amount  of  his  debt  to  the  county, 
is  a  voluntary  obligation  and  valid.® 

A  mortgage  given  for  a  legal  debt,  but  with  the  motive  not  to 
incur  the  risk  of  offending  a  wealthy  and  influential  friend,  who 
might  prove  highly  serviceable  to  the  mortgagor  and  his  family, 
is  not  given  under  duress.*^  A  mortgage  given  in  consequence  of 
threats  made  by  the  creditor  to  resort  to  legal  proceedings  to  col- 
lect a  valid  debt  is  not  given  under  duress.^ 

1  Plant  V,  Gnnn,  2  Woods,  372.  Both  upon  reason  and  npon  the  weight  of 

'  James  v.  Roberts,  18  Ohio,  548.    See  the  authorities,  we  are  of  opinion  that  a 

Ragoet  0.  Roll,  7  Ohio,  76 ;    Cowles  v.  parent  may  Toid  his  obligation  by  duress  to 

Raguet,  14  Ohio,  38.  hia  child." 

*  Harris  o,  Curmodj,  131   Mass.  51,  41  «  1  Shep.  Touch.  62.    And  see  Watkina 

Am.  Rep.  188;   Foley  v.  Greene,  14  R.  L  v.  Baird,  6  Mass.  506,  4  Am.  Dec.   170; 

618 ;  Coffman  v.  Bank,  5  Lea,  232  ;  Bayley  Plant  v,  Gunn,  2  Woods,  372 ;    Smillie  v. 

r.  Williams,  4  Gift.  638;  Williams  t7.  Bay-  Titus,  32  N.  J.  £q.  51.    In  the  reporter's 

1^,  L.  R.  1  H.  L.  200 ;  Meech  v.  fjce,  d2  note  to  thif  case  many  authorities  are  cited. 

Mich.  274.  46  N.  W.  Rep.  383.    In  the  case  *  Rood  v.  Winslow,  2  Doug.  68. 

first  cited,  Mr.  Justice  Morton  said :  '*  No  «  Oconto  County  v.  Hall,  42  Wis.  59  ; 

more  powerful  and  constraining  force  can  State  Bank  of  Bay  City  v,  Chapelle,  40 

be  brought  to  bear  upon  a  man  to  OTercome  Mich.  447. 

hia  will,  and  extort  from  him  an  obligation,  ^  Dolman  v.  Cook,  14  N.  J.  Eq.  56. 

than  threats  of  great  injury  to  his  child.  "  Snyder  v,  Braden,  58  Ind.  143. 
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Whether  the  use  of  a  criminal  prosecution  to  obtain  securities 
renders  them  absolutely  void  and'  incapable  of  being  enforced,  or 
voidable  only  so  that  they  may  be  confirmed  by  subsequent  acts 
of  ratification,  depends  upon  the  circumstances  of  the  case,  and 
particularly  upon  the  question  whether  the  prosecution  was  insti- 
tuted for  the  sole  purpose  of  extorting  the  securities,  or  was  jus- 
tifiable in  itself  and  not  necessarily  instituted  for  that  purpose,  or 
conducted  in  an  oppressive  manner,  and  there  was  just  considera- 
tion for  the  securities  if  properly  obtained.  Thus  a  wife,  having 
left  her  husband  on  the  ground  of  his  adultery,  with  the  purpose 
of  remaining  away  from  him  and  of  filing  a  bill  for  separate  main- 
tenance, made  a  criminal  complaint  and  piocured  his  arrest  for  the 
crime.  The  guilt  of  the  husband  was  unquestionable,  and  he  set- 
tled the  prosecution  by  giving  to  a  trustee  a  mortgage  for  the 
benefit  of  the  complainant  conditioned  for  the  payment  of  a  certain 
sum  semi-annually  during  her  life.  The  wife  afterwards  filed  a  bill 
for  divorce  without  making  claim  to  any  allowance  and  obtained  a 
decree.  The  husband  made  the  semi-annual  payment  for  about 
two  years,  but  then  refused  to  make  further  payments,  and  a  bill 
was  filed  to  foreclose  the  mortgage.  Upon  the  question  whether 
the  mortgage  was  void,  or  voidable  only,  and  so  confirmed  by  the 
payments,  the  Supreme  Court  of  Michigan  was  evenly  divided,  the 
disagreement  turning  largely  upon  the  motives  of  the  criminal 
prosecution.^ 

627.  Exoept  under  bankrupt  and  insolvent  laws,  a  mort- 
gage meide  with  the  intent  to  prefer  one  creditor  to  another 
is  vcdid;^  although  a  mortgage  made  with  the  intent  upon  the 
part  of  the  mortgagor  to  hinder,  delay,  and  defraud  his  creditors 
is  void  at  common  law  and  by  statute  generally,  except  in  case 
the  mortgagee  did  not  participate  in  or  have  knowledge  of   such 


1  Lyon  V.  Waldo,  36  Mich.  345 ;  Graves  115  Mass.  505.    Xintanpiii:  Estes  v.  Gun- 

and  Campbell,  JJ.,  holding  the  mortgaf;e  ter,  122  U.  8.  450,  7  Sap.  Ct.  Rep.  1275. 

Yoid,  and  Cooley,  C.  J.,  and  Mareton,  J.,  Pemuylvaiiia  :   Benson   v.   Maxwell,  105 

holding  it  voidable  only,  and  cared  by  rati-  Pa.   Su  274,  21  W.   N.  C  446,  14  Atl. 

ilcatioa;  able  opinions  being  delivered  on  Kep.  161.     South  Carolina:  Magovem  r. 

each  side.  Richard,  27  S.  C.  272,3  S.  E.  Rep.  340; 

^  SeeJones  on  Chattel  Mortgages,  §§333-  Monaghan  Bay  Co.  v.  Dickson  (S.  C),  17 

551.    Iowa  :  Southern  White  Lend  Co.  v,  S.  £.  Rep.  696.    Wiaeomin:  Bannister  e. 

Haas,  73  Iowa,  399,  33  N.  W.  Rep.  657 ;  Phelps,  SI  Wis.  256,  51  N.  W,  Rep.  417 ; 

Perry  o.  Vezina,  63  Iowa,  25,  IS  N.  W.  Mehlhop  v.  Pettibone,  54  Wis.  656,  11  N. 

Rep.  657;  Anlman  v.  Aulman,  71  Iowa,  W.  Rep.  553, 12  N.  W.  Rep.  443;  Stevens 

124,  32  N.  W.  Rep.  240, 60.Am.  Rep.  783 ;  v.  Breen,  75  Wis.  595,  44  N.  W.  Rep.  645  ; 

Gage  V.  Parry,  69  Iowa,  609,  29  N.  W.  Rep.  Anstedt  v,  Bendey,  61  Wis.  629,  21  N.  W. 

822.     Manaohuetts :   Giddings  v.  Sears,  Rep.  807. 
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intent.^  Such  mortgage  can  be  declared  void  as  to  him  only  upon 
proof  •  of  his  knowledge  of  the  fraudulent  intent.^  A  mortgage 
made  with  the  intent  to  defraud  the  mortgagor's  creditors,  even 
though  it  is  founded  on  a  perfect  consideration,  if  taken  by  the 
mortgagee  with  knowledge  of  the  fraudulent  purpose,  and  with 
the  view  of  aiding  the  execution  of  it,  is  void  as  to  creditors.^  But 
a  mortgage  for  money  loaned,  made  with  the  intent  on  the  part  of 
the  mortgagee  to  aid  the  mortgagor  in  an  attempt  to  defeat  a  prior 
mortgage  which  was  made  without  consideration  with  the  intent'  to 
defraud  the  mortgagor's  creditors,  has  priority  of  such  prior  mort- 
gage, the  second  mortgagee  being  to  the  extent  of  his  loan  a  bond 
fide  purchaser  entitled  to  avoid  the  prior  fraudulent  mortgage, 
though  the  mortgagor  himself  could  not  avoid  it.^  It  is  incumbent 
upon  the  mortgagee  to  show  that  the  mortgage  was  made  for  a 
valuable  and  adequate  consideration ;  and  when  that  appears,  the 
burden  of  proving  a  fraudulent  intent  on  his  part  rests  with  the 
creditors  who  assail  the  transaction.^  Proof  of  the  embarrassed 
condition  of  the  mortgagor  at  the  time,  and  of  the  mortgagee's 
relationship  to  him,  is  insufficient  to  establish  a  fraudulent  intent ;  * 
as  is  also  the  fact  that  the  mortgagor  immediately  afterwards  exe- 
cuted a  general  assignment  in  favor  of  his  creditorsJ  When  the 
object  of  a  mortgage  is  solely  to  secure  a  debt  to  the  mortgagee,  it 
is  not  fraudulent  at  common  law,  although  both  the  debtor  and 
creditor  knew  that  the  effect  of  it  would  be  to  put  the  property 
out  of  the  reach  of  other  creditors.^  A  mortgage  given  by  a  hus- 
band to  secure  a  bond  fide  debt  to  his  wife's  separate  estate  is  not 
fraudulent  as  to  other  creditors,  though  he  was  in  failing  circum- 
stances when  he  gave  it,  provided  there  is  no  intent  to  hinder,  delay, 
or  defraud  other  creditors.^ 

1  Price  V.  Masterson,  35  Ala.  483;  State  Wis.  1,  47  N.  W.  Rep.  1124;  Bannister  v. 

o.  Nauen,  2  Mo.  App.  295  ;  Preusser  v.  Hen-  Phelps,  81  Wis.  256,  51  N.  W.  Rep.  417; 

shaw,  49  Iowa,  41 ;  McMaster  v.  Campbell,  Mobile  Say.  Bank  v,  McDonnell,  87  Ala. 

41  Mich.  513,  2  N.  W.  Rep.  836 ;  Thorpe  v.  736,  6  So.  Rep.  703, 18  Am.  St.  Rep.  137. 

Thorpe,  12  S.  C.  154.  «  Troy  v.  Smith,  33  Ala.  469;  Crawford 

-  Hall  v.  Hejdon,  41  Ala.  242  ;  Tickner  v.  Kirksej,  55  Ala.  282,  28  Am.  Rep.  704  ; 

V.  Wiswall,  9  Ala.  305;  Wile/  v.  Knight,  Bamfield  v.  Whipple,  14  Allen,  13;  Thorpe 

27  Ala.  336;  Farrand  r.  Caton,  69  Mich,  v,  Thorpe,  12  S.  C.  154. 

235,  37  N.  W.  Rep.  199.  7  Ljon  v.  Mcllvaine,  24  Iowa,  9 ;  Lamp- 

'  Moore  v.  Williamson,  44  N.  J.  £q.  496,  Bon  v,  Arnold,  19  Iowa,  479. 

15  Atl.  Rep.  587 ;  Green  v.  Tantnm,  19  K.  »  Giddings  v.  Sears,  115  Mass.  505. 

J.  £q.  105,  21  N.  J.  £q.  364.  •  Benson  v.  Maxwell  (Pa.)i  14  Atl.  Rep. 

«  Hiil  r.  Ahern,  135  Mass.  158.    See,  how-  161;  Gerald  v,  Gerald,  31  S.    C.  171,  6 

eyer,  dissenting  opinion  by  Devens,  J.  8.  E.  Rep.    290  ;  Southern  White  Lead 

*  Harrington  v,  Upton,  78  Mich.  28,  43  Co.   v.  Haas,  73  Iowa,  399,  33  N.  W.  Rep. 

N.  W.  Rep.  1089 ;  Erdall  v,  Atwood,  79  657. 
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A  mortgage  is  not  rendered  fraudulent  as  to  creditors  by  a  stip- 
ulation that  the  mortgagor  shall  have  the  privilege,  upon  regular 
payment  of  the  interest,  of  postponing  the  date  of  payment  of  the 
debt  from  year  to  year,  in  all  not  to  exceed  five  years,  and  that 
upon  these  terms  he  may  remain  in  possession  of  the  property.^ 
Fraud  is  not  a  necessary  inference  from  a  provision  in  a  deed  of 
trust  postponing  a  sale  for  a  reasonable  length  of  time,  and  reserv- 
ing the  use  of  the  property  to  the  grantor  in  the  mean  time.^ 

If  one  of  the  purposes  of  making  a  mortgage  was  to  put  the 
property  out  of  the  reach  of  the  mortgagor's  creditors,  although 
the  principal  purpose  of  the  parties  was  to  secure  a  bond  fide  debt 
of  the  mortgagor.  It  is  nevertheless  void  as  to  his  creditors.' 

The  fact  that  a  mortgagee  takes  possession  of  the  mortgaged 
property,  and  allows  the  mortgagor  to  remain  upon  the  premises 
and  receive  the  income,  is  not  such  evidence  of  fraud  as  will  post- 
pone the  mortgage  to  debts  subsequently  incurred  by  the  mort- 
gagor. The  extent  of  the  mortgagee's  liability  to  creditors  is  to 
account  for  the  proceeds  of  the  property  as  a  credit  upon  the  mort- 
gage debt.* 

The  circumstance  that  a  mortgage  is  made  in  the  form  of  an 
absolute  conveyance  by  a  debtor  in  failing  circumstances  to  a  cred- 
itor is  no  evidence  of  an  intention  to  defraud  other  creditors.^  Bat 
inasmuch  as  a  mortgage  in  this  form  tends  to  cover  up  and  keep 
concealed  the  real  nature  of  the  transaction  between  the  parties,  it 
will  be  closely  scrutinized.^  But  in  Alabama  such  a  conveyance  is 
fraudulent  and  void  as  against  existing  creditors,  although  there 
may  have  been  no  actual  intent  to  defraud.  An  equity  of  redemp- 
tion is  property  which  is  capable  of  being  subjected  to  the  pay- 
ment of  debts,  in  courts  of  law  and  of  equity ;  and  a  transaction, 
whereby  an  embarrassed  debtor  conceals  its  existence  from  his 
creditors,  must  hinder  and  delay  them.^ 

Neither  is  a  mortgage  fraudulent  as  to  creditors  because  it  is 

1  Keagy  v.  Trout,  85  Va.  390.  27  Cent.  *  Decker  v.  Wihon.  45  N.  J.  Eq.  77S,  18 

L.  J.  407.  All.  Rep.  S43. 

3  Norris  V.  Lake  (Va.),  16  S.  £.  Rep.  ^  DosweU  v.  Adler,  28  Ark.  82,  and  cases 

C63.                                                        '  cited.    Bat  the  mortgagee  moat  nse  good 

>  Crownin8hield  v,  Kittridge,  7  Met.  520 ;  faith  and  disclose  the  facta  to  other  credit- 
Robinson  v.  Stewart,  I  ON.  Y.  189;  Schmidt  ors  making  inquiry.     Geary  v.  Porter,  17 
V.  Opie,  33  N.  J.  £q.  138  ;  Holt  v.  Creamer,  Oreg.  465,  21  Pac.  Rep.  442. 
34  N.  J.  Eq.  181 ;  Heintze  v.  Bentley,  34  N.  «  Geary  v.  Porter,  17  Oreg.  465,  21  Pac 
J.  Eq.  562;  White  v,  Megill  (N.  J.  Eq.),  Rep.  442. 

18  Atl.  Rep.  355  ;  Farguson  v.  Johnston,  ^  Sims  v.  Gaines,  64  Ala.  392 ;  Campbell 

36  Fed.  Rep.  134;  Cannon  v.  Young,  89  N.  v,  Davis,  85  Ala.  56,  4  So.  Rep.  140. 
C.  264;  Perry  v.  Hardison,  99  N.  C.  21,  5 
S.  E.  Rep.  230. 

650 


FRAUDULENT  MOBTGAGES.  [§  627. 

given  for  a  greater  sum  than  is  diie,  but  in  fact  to  cover  in  part 
future  advances,  although  it  does  not  express  upon  its  face  that  the 
excess  is  for  future  advances.^  It  would  be  fraudulent,  however, 
if  not  given  in  good  faith,  and  the  securing  of  future  advances  be 
only  a  pretence,^  or  if  given  for  a  very  large  sum  upon  a  large 
amount  of  property,  when  in  fact  the  debt  was  very  small.^ 

A  mortgage  executed  by  a  debtor  in  failing  circumstances,  set- 
ting out  a  present  indebtedness,  may  be  set  aside  for  fraud  upon 
proof  that  the  recited  indebtedness  is  a  pretence,  and  that  the  real 
debt  was  wages  for  services  lai^ely  to  be  performed  in  the  future.^ 

If  given  to  secure  existing  liabilities,  a  mortgage  is  not  void  as 
to  creditors  because  it  does  not  specify  the  amount  secured  ;^  nor 
because  the  sum  secured  was  made  up  in  part  by  an  allowance  of 
interest  not  recoverable  at  law  upon  the  debt,^  or  that  it  includes 
debts  due  to  other  persons  which  the  mortgagee  has  verbally  prom- 
ised to  payJ 

A  mortgage  given  for  the  amount  of  an  existing  mortgage  and 
an  additional  sum  is  not  rendered  fraudulent  because  the  first  mort> 
gage  is  left  uncancelled  of  record  for  further  security,  in  the  absence 
of  fraudulent  intent  shown.^ 

The  fact  that  a  mortgage  giyen  to  secure  certain  creditors  of  a 

1  Tally  V.  Harloe,  35  Cal.  302,  95  Am.  ''  The  objection    is,  not   that   the  second 

Dec.  102;  Goff  v.  Rogers,  71   Ind.  459;  mortgage  was  given  for  more   than    the 

Hnghes  v.  Shall,  33  Kans.  127,  5  Pac.  Rep.  mortgagor  owed,  bat  that  it  was  given  in 

414.     See  Jones    on    Chattel  Mortgages,  part  for  indebtedness  already  secured  by 

§339.  the  prior  mortgage  left  ancancelled  with? 

'  Tally  V.  Harloe,  35  Cal.  302,  95  Am.  out  disclosing  the  fact.  This  is  not  pro- 
Dec  102 ;  Fargason  v.  Johnston,  36  Fed.  hibited  by  our  registry  laws,  or,  in  the 
Bep.  1.34.  absence  of  any  fraud alent  purpose,  by  our 

*  Hobbard  v.  Turner,  2  McLean,  519.  statutes  of  fraadulent  conveyances,  either 

*  Perry  v.  Hardison,  99  N.  C.  21,  5  S.  £.  directly  or  by  clear  implication,  and  there- 
Bep.  280.  fore,  while  we  are  not  disposed  to  approve 

'  Toungs  V,  Wilson,  27  N.  Y.  351,  re-  the  transaction,  we  are   nevertheless   not 

versing  24  Barb.  510 ;  N^rris  v.  Lake  (Va.),  prepared  to  declare  it  void  on  the  ground 

16  S.  E.  Rq>.  663.  that  it  was  against  public  policy.    It  is  de- 

"  Spencer  v.  Ayraolt,  10  K.  T.  202.  sirable  that  the  records  should  at  all  times 

^  Carpenter  v.  Muren,  42  Barb.  300.  disclose  the  true  state  of  the  titles  there 

*  Westerly  Sav.  Bank  r.  Stillman  Manuf.  r^stered,  but  it  is  notorioas  that  they  do 
Co.  16  R.  I.  497. 17  Atl.  Rep.  918.  In  this  not  do  so.  Mortgages  which  have  been  paid 
case  a  mortgage  was  given  and  recorded,  are  left  uncancelled.  Mortgajires  which  have 
and  was  partly  paid  when  a  further  loan  been  partly  paid  do  not  show  that  they  have 
was  made,  and  a  new  mortgage  for  the  new  been  partly  paid,  and  have  never  been  sup- 
loan  and  the  balance  of  the  old  loan,  con-  posed  to  be  vitiated  thereby.  Mortgages 
vejing  the  same  property,  was  given  and  on  several  pieces  of  property,  each  given 
recorded.  The  fimt  mortgage  was  left  un-  for  the  same  debt  without  making  reference 
cancelled  for  farther  security,  and  the  rec-  to  the  other,  have  been  enforced  against 
ord  did  not  show  that  it  included  the  debt  junior  mortgages  and  attadiing  creditors." 
iecored  by  the  first.    Durfee,  C.  J.,  said : 
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firm  is  withheld  from  record  for  two  years  does  not  of  itself  make 
it  frandulent  as  to  other  creditors  of  the  firm,  but  is  merely  a  cir- 
cumstance to  be  considered  as  bearing  upon  the  question  of  fraud.^ 

628.  A  mortfira^e  may  be  fraudulent  with  referenoe  to  a 
particular  creditor  of  the  mortgagor,  as,  for  instance,  a  mechanic 
who  was  induced  to  delay  the  signing  of  a  contract  for  the  build- 
ing of  certain  houses  until  the  land-owner  had  executed  and  recorded 
a  mortgage  without  consideration  to  a  third  person,  with  the  inten- 
tion that  the  mortg^ee  should  enter  under  it  and  defeat  the  me- 
chanic's lien.  The  mechanic,  in  such  case,  is  entitled  to  maintain 
a  bill  to  restrain  an  assignment  of  the  mortgage,  and  to  compel  its 
cancellation,  even  before  the  houses  are  completed  and  the  money 
under  the'  contract  has  become  due.  The  priority  of  lien  to  which 
the  mechanic  is  entitled  may  be  secured  to  him  beforehand,  for  his 
security  is  impaired  by  the  fraudulent  mortgage,  and  he  is  exposed 
to  the  chance  that  the  mortgage  may  pass  into  the  hands  of  a  bond 
fide  assignee  for  value.^ 

A  conveyance  by  a  married  woman  of  her  entire  property  to  her 
husband's  assignee  for  the  benefit  of  his  creditors  was  adjudged 
fraudulent  as  to  an  equitable  mortgagee  of  her  property.  She  was 
not  liable  for  her  husband's  debts,  but  was  liable  for  a  debt  of  her 
own,  and  had  no  right  to  divert  her  property  from  her  own  creditor 
for  the  benefit  of  her  husband's  creditors.^ 

A  trust  deed  made  by  a  husband  without  consideration,  for  the 
purpose  of  defrauding  the  maker's  wife  of  her  claim  for  alimony, 
is  fraudulent  as  against  the  wife,  and  the  want  of  consideration  is  a 
sufficient  defence  to  a  suit  to  foreclose  the  trust  deed.^ 

When  an  existing  mortgage  is  exchanged  under  a  false  pretence 
that  the  title  is  to  be  cleared,  and  before  giving  the  new  mortgage 
in  exchange  the  mortgagor  makes  another  mortgage  with  the  par- 
pose  of  giving  it  priority,  even  if  this  be  an  honest  mortgs^e,  but 
given  to  secure  an  old  debt,  the  mortgagee  in  this  is  in  no  position 
to  object  to  the  restoration  of  the  old  mortgage  in  behalf  of  the 
original  mortgagee.^ 

629.  Fraudulent  preferenoes. — A  mortgage  given  to  secure  a 
debt  to  a  creditor  who  has,  with  others,  executed  a  composition 
with  a  debtor  to  accept  a  portion  of  their  claims  in  satisfaction, 

1  Daj  V.  Goodbar  (Miss.),  12  So.  Rep.  *  Washburn  v,  Hammond,  151  Maaa.  132, 

30.  24  N.  E.  Rep.  33. 

•  Hulsman  v.  Whitman,  109  Mass.  411.  *  Scott  v.  Maglonghlin,  133  lU.  33,  24  N. 

Mortgage  bjr  hasband  to  defeat  collection  £.  Rep.  1030. 

ol  judgment  for  alimonj.    Dugan  v.  Tris-  '  See  §  967 ;    Eggeman  v.  Harrow,  37 

kr,  69  Ind.  553.  Mich.  436. 
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ander  a  secret  arrangement  whereby  the  debt  of  such  creditor  is  to 
be  paid  in  full,  is  a  fraud  upon  the  other  creditors,  and  is  void.^ 
But  a  mortgage  made  with  the  intent  to  give  the  mortgagee  an 
unlawful  preference  is  not  affected  by  that  fact  if  such  intent  was 
not  carried  out.^ 

A  mortgage  made  with  the  intent  to  prefer  contrary  to  law  has 
been  held  yoid  against  the  assignee  in  bankruptcy  of  the  mortgage, 
although  the  property  was  a  homestead  and  exempted  from  execu- 
tion.* This  proposition  may  well  be  doubted,  however,  because  the 
creditors  have  nothing  to  do  with  their  debtor's  homestead,  if  it  is 
wholly  exempt,  and,  if  the  debtor  chooses  to  waive  his  right  of  honre- 
stead  in  favor  of  a  mortgagee,  the  waiver  is  in  his  favor  only ;  and 
consequently  it  could  not  be  subjected  for  the  benefit  of  other  cred- 
itors, nor  even  to  pay  the  debt  of  the  mortgagor,  if  there  was  enough 
of  the  mortgaged  property  to  satisfy  his  debt  without  resorting  to 
the  homestead.^ 

To  render  a  mortgage  made  by  an  insolvent  debtor  void  as  a 
preference  under  the  bankrupt  law,^  it  was  necessary  for  the  as- 
signee to  show  a£Srmatively  that  the  mortgagee  had  reasonable 
cause  to  believe  that  the  mortgagor  was  insolvent  at  the  time  be  exe- 
cuted the  mortgage,^  and  that  it  was  made  with  intent  to  defeat  the 
bankrupt  law.^  A  similar  rule  generally  prevails  under  the  state 
insolvent  laws.^  Such  intent  is  always  a  question  of  fact,  and  must 
be  proved  to  have  actually  existed.^  The  giving  of  a  new  mortgage 
and  note  to  the  assignee  of  a  mortgage,  in  consideration  of  the 
release  of  the  old  mortgage,  is  valid  when  given  in  good  faith  and  . 

>  Feldman  v.  Gamble,  26  N.  J.  £q.  494,  benefit  of  creditors  generally  under  the  stat- 

and  cases  cited  ;  Lawxence  v.  Clark,  36  N.  nte.    McCann  v.  HiU,  85  Kj.  574,  4  8.  W. 

Y.  128.  Rep.  337. 

See  Jones  on  Chattel  Mortgages,  §§  356-  '  Corbett  v.  Woodward,  5  Sawyer,  403. 

366.  s  Seals  v.  Clark,  13  Gray,  18. 

In  Kentacky  it  is  provided  by  statute  «  Levis  v.  Zinn  (Ky.),  20  S.  W.  Rep. 

that  every  mortgage  made  by  a  debtor  in  1099. 

contemplation  of  insoWency,  and  with  the  ^  Bankrupt  Act  of  March  2,  1867,  §  35; 
design  to  prefer  one  creditor  over  another,  14  Stat,  at  Large,  534.    See  Jones  on  Chat- 
shall  operate  as  a  transfer  of  the  property  tel  Mortgages,  §  360. 
for  the  benefit  of  creditors  generally.    G.  ^  As  to  "  reasonable  canse,*'  see  Wager  v. 
S.  ch.  44,  art.  2,  §  I.    This  statute  does  not  Hall,  16  Wall.  584,  601 ;  Bridges  v.  Miles, 
prohibit  the  executing  of  a  mortgage  to  se-  152  Mass.  249,  25  N.  E.  Rep.  463. 
care  a  debt  created  simultaneously  by  one  ^  Barbour  v.  Priest,  103  U.  S.  293. 
in  failing  circumstances.    But  a  mortgage  ^  Chapoton  v.  Creditors,  44  La.  Ann.  350, 
given  by  one  knowing  that  he  is  insolvent,  12  So.  Rep.  495. 

in  order  to  prefer  a  creditor,  to  secure  an  *  Bridges   v.  Miles,  152  Mass.  249,  25 

existing  debt,  together  with  a  debt  incurred  N.  £.  Rep.  461  ;  Cook  v,  Holbrook,  146 

simultaneously  to  a  creditor  who  knows  the  Mass.  66,  14  N.  £.  Rep.  943  ;  Sartwell  v. 

debtor's  condition  and  aids  in  carrying  out  North,  144  Mass.  188,  192,  10  N.  £.  Rep. 

the  arrangement,  is  a  conveyance  for  the  824. 
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without  any  purpose  of  preference,  though  the  proceedings  in  in- 
solvency are  begun  against  the  mortgagor  shortly  afterwards.^ 

Under  a  statute  forbidding  an  insolvent  corporation  to  prefer 
creditors,  a  mortgage  executed  by  a  corporation  will  not  be  held 
invalid  where  it  does  not  appear  that  the  corporation  was  insolvent. 
A  corporation,  like  an  individual,  can  appropriate  its  means  to  the 
payment  of  debts  in  such  order  and  in  such  amounts  and  propor- 
tions as  the  directors  please.^ 

But  a  mortgage  by  a  debtor  corporation  to  certain  creditors,  exe- 
cuted pending  a  suit  to  wind  up  the  corporation  as  an  insolvent 
debtor,  is  clearly  void  as  being  an  unlawful  attempt  to  prefer  cer- 
tain creditors.  That  it  was  executed  in  violation  of  a  temporary 
injunction,  in  a  suit  wherein  a  receiver  was  asked  for,  is  a  further 
reason  why  the  mortgage  is  a  nullity.^ 

Though  a  corporation  be  insolvent  but  is  in  possession  of  its  prop- 
erty and  in  -the  actiye  prosecution  of  its  business,  and  intends  to 
continue  therein,  unless  prevented  by  other  creditors,  its  mortgage 
to  secure  a  preexisting  debt  is  not  necessarily  invalid  if  the  object 
of  the  mortgage  is,  on  its  part,  not  to  give  a  preference  to  one 
creditor  over  another,  but  simply  to  obtain  an  extension  of  credit.^ 

A  mortgage  executed  by  an  insolvent  debtor  to  secure  one  of  his 
creditors,  delivered  only  a  few  moments  before  the  execution  of  a 
deed  of  assignment  by  such  debtor  for  the  benefit  of  all  his  credit- 
ors, is  void ;  for  both  instruments  in  such  case  should  be  construed 
together,  and  so  construed,  the  mortgage  gives  a  preference  in  a 
voluntary  assignment  to  a  creditor.^ 

630.  Who  may  take  advanta^ge  of  the  ftaud.  —  Though  a 
mortgage  be  fraudulent  and  void  as  to  a  creditor,  the  mortgagor 
cannot  avoid  it.^  Such  a  mortgage  conveys  the  property,  and  is 
binding  beCween  the  parties.^  Although  the  mortgagee  has  par- 
ticipated in  the  fraudulent  intent,  it  is  voidable  only  at  the  election 
of  the  creditors.  If  they  do  not  intervene,  the  conveyance  stands.^ 
The  mortgagor  will  not  be  heard  to  allege  his  own  fraud.^ 

1  Porter  v,  Welton  (Conn.),  23  Atl.  Rep.  «  See  §  686 ;  Stores  v.  Snow,  I  Root,  181. 
868.  See  Abbe  v.  Newton,  19  Conn.  20 ;  Salmon 

2  Everaon  v,  Eddy,  12  N.  Y.  Supp.  872 ;  i;.  Bennett,  1  Conn.  525,  7  Am.  Dec.  237  ; 
Broawer  v.  Harbeck,  9  N.  Y.  589,  593.  Bonesteel  v.  Sullivan,  104  Pa.  St.  9 ;  GiH  v, 

*  BiBsell  V.  Besson,  47  K.  J.  £q.  580,  22  Henry,  95  Pa.  St.  388  ;  Risley  v.  Parker 
Atl.  Rep.  1077.  (N.  J.  Eq.),  23  Atl.  Rep.  424. 

*  Damarin  v.  Huron  Iron  Co.  47  Ohio  ^  Parkhurst  v.  McGraw,  24  Bliss.  134. 
St.  581,  26  N.  E.  Rep.  37.  >  Harvey  v,  Yamey,  98  Man.  118,  and 

^  Peed  V.  Elliott  (Ind.),  34  N.  E.  Rep.    caaefi  cited ;  Upton  v.  Craig,  57  III.  257. 
319;  John  Shillito  Ca  v.  McConnell,  130       *  Per  Shaw,  C.  J.,  in  Dyer  v.  Homer,  22 
Ind.  41,  26  N.  E.  Rep.  832.  Pick.  25?. 
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A  creditor  of  the  mortgagor,  lifter  levying  execution  on  the 
equity  of  redemption  and  purchasing  it  at  the  sheriff's  sale,  may 
prove  that  a  second  mortgage,  or  a  release  of  the  equity  to  the 
second  mortgagee  by  the  mortgagor,  is  fraudulent  and  void  by  rea- 
son of  fraud  practised  on  the  mortgagor,  although  the  mortgagor 
himself  has  made  no  attempt  to  avoid  it.^  So  may  a  purchaser  of 
the  equity  of  redemption,  upon  execution  sale,  maintain  an  action 
to  set  aside  a  deed  on  account  of  fraud.'  A  subsequent  judgment 
creditor  may  show  that  a  prior  mortgage  was  executed  fraudulently 
and  without  consideration,  in  an  action  by  the  mortgagee  against 
the  owner  and  such  judgment  creditor  to  foreclose  the  mortgage  ; 
and  the  mortgage  may  in  such  suit  be  subjected  to  the  priority  of 
the  judgment.^ 

The  right  to  impeach  a  mortgage  as  fraudulent  and  void  as  to 
creditors  of  the  mortgagor  does  not  pass  to  his  assignee  by  a  vol- 
untary general  assignment  in  trust  for  the  benefit  of  his  creditors 
subsequently  executed,  and  unaffected  by  any  statute  in  force  at 
the  time,  for  the  assignee's  relations  to  the  creditors  are  solely  those 
created  by  the  instrument  of  assignment^ 

A  subsequent  incumbrancer  cannot  set  up  in  defence  to  a  fore- 
closure suit  that  the  mortgage  was  intended  to  hinder,  delay,  and 
defraud  the  mortgagor's  creditors.  It  is  only  his  creditors  who 
have  a  right  to  claim  that  the  mortgage  is  fraudulent  for  this  rea- 
son.^ Neither  can  such  subsequent  incumbrancer  set  up  the  defence 
that  the  mortgage  is  void  as  against  public  policy,  on  the  ground 
that  it  was  made  in  an  attempt  to  escape  taxation.  Even  if  the 
mortgagor  could  avail  himself  of  these  defences,  a  subsequent  in- 
cumbrancer has  no  right  to  insist  upon  them  for  his  own  benefit.^ 

630  a.  A  oonveyanoe  by  a  debtor  to  a  trustee  to  sell  the 
property  and  pay  his  debts  to  his  creditors  named,  or  to  all  his 
creditors,  with  a  reservation  of  the  surplus  to  himself,  is  in  effect  a 
mortgage.^  The  debtor's  reservation  of  the  surplus  does  not  make 
the  mortgage   fraudulent;   but  if  the  assignment  is  an   absolute 

1  Van  Densen  v.  Frink,  15  Pick.  449;  ^  Jones  on  Chattel  Mortf^ages,  §§  352- 

Ashby  V,  Ashby,  39  La.  Ann.  105,  I  So.  355;  Austin  r.  Spragae  Mannf.  Co.  U  R. 

Rep.  282.  I.  464 ;  Chafee  v.  Fourth  Nat.  Bank,   71 

3  Matflon  I*.  Capelle,  62  Mo.  235.  Me.  514,  36  Am.  Rep.  345;   De  Wolf  t7. 

s  Kelly  V,  Lenihan,  56  Ind.  448.  Sprague  Manuf.  Co.  49  Conn.  282 ;  Stafford 

*  Flower  v.  Cornish,  25  Minn.  473,  19  Nat.  Bank  v,  Spragne,  17  Fed.  Rep.  784; 
Alb.  L.  J.  282.  Union  Co.  v,  Spragne,  14  R.  I.  452  ;  Mona- 

*  Nichols  V.  Weed  Sewing  Machine  Co.  ghan  Ray  Co.  v,  Dickson  (S.  C),  17  S.  E. 
27  Hdd,  200,  affirmed  97  N.  Y.  650.  Rep.  696 ;  Vemer  v.  McGhee,  26  S.  C.  248, 

*  Nichols  V.  Weed  Sewing  Machine  Co.  250,  2  S.  E.  Rep.  118. 
27  Hnn,  200,  affirmed  97  N.  Y.  650. 
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transfer  of  all  the  property  of  the  debtor,  the  transaction  arnounts 
to  an  assignment  for  the  benefit  of  creditors,  and  its  validity  then 
depends  upon  the  conformity  of  the  conyeyance  with  the  statutes 
regulating  such  assignments.^ 

The  chief  distinction  between  an  assignment  for  the  benefit  of 
creditors  and  an  assignment  in  trust  in  the  nature  of  a  mortgage 
is,  that  in  the  former  case  the  assignment  is  an  absolute  transfer  of 
all  the  debtor's  property  for  the  benefit  of  all  his  creditors ;  while,  in 
the  latter  case,  the  assignment  is  for  the  security  of  the  creditors, 
the  debtor  retaining  an  equitable  title  or  equity  of  redemption.' 
Where  the  instrument  is  in  form  a  mortgage,  and  not  an  assign- 
ment for  the  benefit  of  creditors,  the  presumption,  until  overcome 
by  proof,  is  that  the  parties  intended  it  to  have  effect  as  a  mort- 
gage. The  fact  that  it  provides  that  the  mortgagor  should  sur- 
render immediate  possession  to  the  mortgage  trustee  does  not  con- 
vert it  into  an  assignment.  To  accomplish  that  result  it  must  be 
shown  that  it  was  the  intention  that  the  debtor  should  be  divested, 
not  only  of  his  control  over  his  property,  but  also  of  his  title.^  A 
mortgage  is  not  rendered  fraudulent  by  a  provision,  added  to  a 
power  of  sale  conferred  upon  the  mortgagee,  that  he  is  to  hold  the 
residue  of  the  proceeds  subject  to  the  order  of  the  mortgagor.* 

631.  A  mortfiragor  is  not  estopped  from  setting  up  the  inva- 
lidity of  his  mortgage,  unless  there  has  been  some  fraud,  mis- 
representation, or  concealment  on  his  part.^  But  he  is  estopped 
from  setting  up  any  defence  which  is  inconsistent  with  representa- 
tions made  by  him  in  obtaining  the  loan  which  the  mortgage  was 
given  to  secure,  when  the  lender  has  relied  upon  these  representa- 
tions in  making  the  loan  and  taking  the  mortgage.^  Thus,  if  a 
mortgagor  induce  a  person  to  purchase  the  mortgage  by  a  state- 
ment or  certificate  that  a  certain  sum  is  due  upon  it,  and  that  there 
is  no  offset  or  defence  to  it,  the  borrower  is  precluded  from  claim- 
ing that  this  sum  is  not  the  true  amount  due,  or  that  the  mortgage 
is  void,  either  wholly  or  in  part,  for  usuryJ     But  if  the  purchaser 

1  Jones  on  Chattel  Mortgages,  §  352  a.  v.  Giles,  10  Ga.  9 ;  Conlter  v.  Lumpkin,  8S 

3  Hargadine  v.  Henderson,  97  Mo.  375, 11  Ga.  277, 14  S.  £.  Rep.  614. 

S.  W.  Bep.  218.  &  Brewster  i;.  Madden,  15  Kans.  249.   See 

s  Robson  9.  Tomlinson,  54  Ark.  229, 15  Wilson  p.  Watts,  9  Md.  356. 

S.  W.  Rep.  456,  substantially  in  the  Ian-  «  Kellejr  v.  Fisk,  110  Ind.  552,  11  N.  £. 

guage  of  the  court.    Smith  v.  Lumber  Co.  Rep.  453  ;  Rogers  v.  Union  Cent  L.  Ins. 

(Ark.)  21  S.  W.  Bep.  225.  Co.  Ill  Ind.  343,  12  K.  £.  Rep.  495. 

*  Calloway  v.  Bank,  54  Ga.  441 ;  Lay  v.  "^  Lesley  v.  Johnson,  41  Barb.  359 ;  Smyth 

Seago,  47  Ga.  82 ;  Rowland  v.  Coleman,  45  v.  Munroe,  84  N.  Y.  354 ;  Eitel  v.  Bracken, 

Ga.  204 ;  Banks  v.  Clapp,  12  Ga.  514;  Carey  6  J.  &  S.  7.    "  It  is  a  wise  and  just  zestric- 

tion  that,  if  a  mortgagor  makes  a  Uke 
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FRAUDULENT  HOBTOAGES.  [§  632. 

of  the  security  did  not  believe  the  existence  of  the  facts  in  refer- 
ence to  which  the  estoppel  is  sought  to  be  interposed,  and  did  not 
act  upon  any  such  belief,  the  mortgagor  is  not  estopped  to  show  the 
real  facts  of  the  case.^  To  create  a  valid  estoppel,  the  holder  of 
the  mortgage  must  have  purchased  in  reliance  upon  the  truth  of  the 
representations.  Therefore,  where  a  mortgage  and  a  certificate 
accompanying  it  that  the  mortgage  was  given  *'for  a  good  and 
yalid  consideration  to  the  full  amount  thereof,  and  that  the  same  is 
subject  to  no  offset  or  defence  whatever,"  were  both  procured  by 
fraud,  and  the  purchaser  did  not  rely  upon  the  truth  of  the  certifi- 
cate, but  upon  the  effect  of  it,  as  a  matter  of  law,  to  protect  him,  it 
was  held  that  the  mortgagor  could  still  set  up  the  fraud  in  defence 
to  the  mortgage.* 

A  mortgage  made  to  aid  an  officer  in  the  settlement  of  his  official 
accounts  by  making  up  a  deficiency,  and  used  for  that  purpose,  can- 
not afterwards  be  repudiated  by  the  maker  as  invalid.  He  cannot 
complain  that,  after  having  accomplished  its  purpose  by  being  used 
as  evidence  of  a  loan  with  his  consent,  it  is  held  to  be  a  valid  obliga- 
tion.^ He  is  estopped,  too,  from  denying  the  official  character  of  the 
grantee,  as  a  commissioner  of  the  school  fund,  although  the  office 
had  been  abolished.  The  mortgage  being  intended  as  a  security 
for  the  school  fund,  it  will  be  given  the  effect  intended  by  the  par- 
ties, and  the  maker  will  not  be  allowed  to  deny  its  recitals.^ 

632.  A  mortgrafiTor  is  not  allowed  to  invalidate  his  own  deed 
by  showing  that  it  was  executed  by  hina  for  the  purpose  of 
defrauding  his  creditors.  A  court  of  equity  wilt  not  lend  its  aid 
to  relieve  the  mortgagor  from  the  consequences  of  his  own  fraudu- 
lent act,  nor  will  it  aid  the  mortgagee  in  securing  him  in  the  enjoy- 
ment of  the  property,  where  its  interposition  is  necessary  for  that 
purpose.  The  mortgagee  is  left  to  his  legal  remedies,  which  will 
enable  him,  when  invested  with  the  legal  title,  to  recover  the  pos- 
session of  the  mortgaged  property.  So  far  as  the  contract  is  exe- 
cutory, he  is  without  remedy,  either  legal  or  equitable.^ 

statement,  orally  or  in  writing,  to  influence  a  certificate  containing  an  nnadolterated 

the  pnrchase  of  the  aecnrity,  he  cannot  take  falsehood,  and  known  to  both  the  maker 

advantage  of  it  as   against  an  innocent  and  recipient  to  be  simply  such,  should  be 

parchaaer.    The  law  adjudges  him  to  be  sustained  as  suflBcient  to  protect  the  latter 

estopped  from  profiting  by  his  own  fraud."  in  the  purchase  of  a  mortgage,  because  he 

Per  Curtis,  J.  beliered  it  would  so  protect  him  as  a  matter 

1  Eitel  V.  Bracken,  6  J.  &  S.  7;  Van  of  law,  and  would   not  hare  bought  the 

Sickle  V.  Palmer,  2  T.  &  C.  612 ;  Wilcox  v.  mortgage  without  it." 

Howell,  44  N.  Y.  S98.  *  Floyd  Co.  v.  Morrison,  40  Iowa,  188. 

3  Eitel  V,  Bracken,  6  J.  &  S.  7,  per  Cur-  «  Floyd  Co.  v.  Morrison,  40  Iowa,  188. 

tie,  J.    "  It  is  contrary  to  good  morals  that  ^  Brookover  v.  Hurst,  I  Met.  665. 
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§  688.]  VOID  M0BTGAGB8. 

A  defence  to  the  enforcement  of  a  mortgage  for  the  want  of  con- 
sideration cannot  be  met  by  evidence  that  the  mortgage  was  given 
with  a  yiew  to  defraad  the  creditors  of  the  mortgagor.^  '^  The 
general  rale  of  policy  is,  In  pari  delicto  potior  est  conditio  defen- 
dentis.  If  there  was  an. intent  to  defraud  creditors,  it  was  an  intent 
common  to  both  parties,  affecting  as  well  the  plaintiff's  intestate  as 
the  defendant.  It  is  the  plaintiff  who  is  the  actor,  and  is  seeking 
to  enforce  the  payment  of  these  notes.  It  may  well  be  held  that 
the  defendant  would  not  be  permitted  to  show  that  the  notes  were 
made  to  delay  and  defeat  creditors  as  a  substantive  ground  of  de- 
fence, on  the  well-known  maxim.  Nemo  allegans  suam  turpitudinem 
audiendus  sit ;  and  therefore,  if  a  legal  consideration  were  shown, 
such  a  defence  could  not  avail.  But  independently  of  this  ground, 
he  shows  want  of  consideration,  and  it  is  the  demandant  who  seeks 
to  rebut  that  defence  by  showing  that  the  notes  were  given  as  well 
to  defeat  creditors  as  without  consideration.*'  ^ 


PABT  n. 

USUBT. 

I.  yfKat  Mortgages  are  Usuriotis. 

633.  Usury  laws  apply  to  mortgages  in  the  same  manner  that 
they  apply  to  contracts  in  general,  and  the  same  principles  of  law 
are  applicable  to  the  inquiry  whether  they  are  usurious  or  not. 
The  subject  of  usury  is  of  less  importance  now  than  it  was  for- 
merly, for  the  reason  that  within  a  few  years  the  usury  laws  have 
been  repealed  in  several  States,  and  in  others  they  have  been  greatly 
modified,  so  that  only  in  a  few  States  does  usury  now  invalidate  a 
contract.  A  brief  statement  of  the  laws  of  the  several  States  with 
reference  to  interest  and  usury  is  given  in  a  note ;  but  it  is  to  be 
borne  in  mind  that  these  laws  are  at  present  subject  to  frequent 
changes.^    It  appears  that  in  the  States  of  Maine,  Massachusetts, 

1  WilliaiDB  V.  CliDk  (Mich.),  51  N.  W.  any  rate.  R.  S.18S7,§§  2161,2163.   Arkaa- 

Rep.  45S ;  Judge  v.  Vogel,  SB  Mich.  569.  tat :  Six  per  cent.,  bat  parties  may  contract 

>  Weane  v.  Peirce,  24  Pick.  141,  per  for  any  rate  not  exceeding  ten  per  cent. 

Shaw,  G.  J. ;  Briggs  v.  Langford,  107  N.  Usury  renders  the  contract  yoid,  both  aa  to 

Y.  680,  14  N.  £.  Rep.  502.  principal  and  interest    Dig.  of  Stata.  1884, 

*  Alabama:  Eight  per  cent.     Usniy  for-  §  4782.    Calif oniia:  Seven  per  cent.,  bat 

feits  interest,  but  not  principal.    The  de-  the  parties  may  contract  for  any  rate,  eim- 

fendant  recovers  full  costs.     Code  1886,  pie  or  compound.    2  Codes  &  Stats.  1885; 

§§  1750-1755,3130.   AziionaT.:  Seven  per  Cir.  C.  §§  1917-1920.    Colorado:  Ten  per 

cent,  when  there  ia  no  express  agreement,  cent.,  but  parties  may  stipulate  in  writing 

but  the  parties  may  contract  in  writing  for  for  a  higher  rate.     O.  L.  1883,  §}  1706- 
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WHAT  MOBTQAQES  ABE  USURIOUS.  [§  633. 

Rhode  Island,  California,  Colorado^  Montana,  Nevada,  Utab,  Wash- 
ington, and  Wyoming  there  are  no  usury  laws,  and  the  parties  may 

1708.     Coaneetiont :   Six  per  cent.     Pay-  51 ;  Laws  1890,  ch.  164.  Keatndkj:  Six  per 
ments  in  excess  of  that  rate  cannot  be  set  cent.    Usury  forfeits  the  excess  above  that 
off  or  recoYcred  back.    G.  S.  1888,  §§  2941-  rate.  G.  S.  1888,  ch.  60.  Loniiiana :  Five  per 
2943.    DeUwan :  Six  per  cent.    Usnij  for-  cent     Eight  pef  cent,  may  be  stipulated, 
feits  a  sum  of  money  equal  to  the  whole  Usury  forfeits  the  entire  interest  R.  S.  1884, 
loan.    R.  C.  1874,  ch.  63,  §  1.    District  of  §§  1883, 1884.    Maine:   Six  per  cent.,  but 
OolnmUa :  Six  per  cent.   Parties  may  stipu-  the  parties  may  agree  in  writing  for  any 
late  in  writing  for  a  rate  not  exceeding  ten  rate.    R.  S.  1883,  ch.  45.    See  Lindsay  e. 
per  cent    Usury  forfeits  a  sum  equal  to  the  Hill,  66  Me.  212.    Maryland  :  Six  per  cent, 
whole  interest,  to  be  recovered  within  one  Usury  forfeits  the  excess.    Code  1888,  art. 
year.    R.  S.  1875,  §§  713,  717.    Florida:  49.    Mawaehuiatts :  Six  per  cent.,  but  par- 
Eight  per  cent,  but  any  rate  may  be  agreed  ties  may  contract  in  writing  for  any  rate, 
upon.    Contracts  for  more  than  ten  per  P.  S.  1882,  ch.  77,  §  3.    Miohigaa:  Six  per 
cent,  interest  are  void.    Double  the  amount  cent.,  but  parties  may  contract  in  writing 
paid  over  that  rate  may  be  recovered.   R.  S.  for  not  exceeding  eight  per  cent    Usury 
•1892,  §  2320,  Appendix  ch.  4022.  Georgia :  forfeits  the  excess,  but  it  cannot  be  recov- 
Seren  per  cent,  but  parties  may  contract  in  ered  after  a  voluntary  payment    A  pur- 
writing  for  any  rate  not  exceeding  eight  per  chaser  in  good  faith  of  negotiable  paper  is 
cent    Interest  in  excess  is  forfeited.    Code  not  affected  by  the  usury.    Howell's  Annot 
1882,  §§  2050,  2051,  2057.    Titles  made  as  Stats.  1882,  §§  1594-1596 ;  Acts  1891,  No. 
part  of  a  usurious  contract  are  void.   Code  156.    Minnesota :  Seven  per  cent    Parties 
1882,  §  2057/.    But  a  mortgage  passes  no  may  agree  in  writing  upon  any  rate  not  ex- 
title,  and  is  not  roid  for  usury.    Hodge  v.  ceeding  ten  per  cent.    A  contract  for  more 
Brown,  81  Ga.  276, 7  S.  E.  Rep.  282.  Idaho  :  is  usurious,  and  makes  void  all  instruments 
Ten  per  cent    Parties  may  contract  in  writ*  except  negotiable  paper  in  the  hands  of 
ing  for  any  rate  not  exceeding  one  and  one  bond  fide  purchasers.    G.  S.  1878,  ch.  23, 
half  per  cent  per  month.    Usury  forfeits  §§61-64;  Laws  1879,  ch.  66;  Laws  1887, 
ten  per  cent,  per  annum  of  the  amount  of  p.  52 ;  Jordan  v,  Humphrey,  31  Minn.  495, 
the  contract  to  the  school  fund.   R.S.  1887,  18  N.  W.  Rep.  450;   Seal  v.  White,  28 
§§  1263-1266.    niinois:  Five  per  cent,  but  Minn.  6,  8  N.  W.  Rep.  829.    This  excep. 
parties  may  contract  in  writing  for  any  rate  tion  is  not  applicable  to  mortgages  securing 
not  exceeding  seven  per  cent.    Usury  for-  snch  paper.    Scott  v.  Austin,  36  Minn.  460, 
feits  the  entire  interest    Corporations  can-  32  N.  W.  Rep.  89,  864.    Mississippi :  Six 
not  interpose  this  defence.    R.  S.  1880,  and  per  cent.    Parties  may  contract  in  writing 
R.  8.  1889,  ch.  74;  Laws  1891,  p.  149.    See  for  any  rate  not  exceeding  ten  per  cent 
Fowler  v.  Equitable  Trust  Co.  141  U.  S.  Usury  forfeits  all  interest    R.  Code  1880, 
384,  12  Sup.  Ct  Rep.  1.    Indiana :    Six  ch.  41.    Missouri:  Six  per  cent,  but  par- 
per  cent.,  but  parties  may  con  tract  in  writing  ties  may  contract  in  writing  for  any  rate 
for  any  rate  not  exceeding  eight     Usury  not  exceeding  eight    Usurious  interest  is 
forfeits  the  excess.     R.  S.  1888,  §§  5198,  credited  on  the  debt    R.  S.  1889,  ch.  90. 
5201 .   lova :  Six  per  cent.,  but  parties  may  Montana :  Ten  per  cent,  but  parties  may 
agree  in  writing  for  a  rate  not  exceeding  stipulate  for  any  rate.    Comp.  Stats.  1887, 
eight     Usury  forfeits  ten  per  cent  on  the  ch.  73.    Helnaska:   Seren  per  cent,  but 
contract  to  the  school  fund,  and  only  the  parties  may  contract  for  a  rate  not  exceed- 
principal  can  be  recovered.     Code  1873,  ing  ten,  and  this  may  be  taken  in  advance, 
and  R.  Code  1880,  §§  2077,  2080;   Laws  Usnry  forfeits  all  interest     Comp.  Stats. 
1890,  ch.  40.    Kansas:  Six  per  cent,  but  1885, ch.  44.   Nevada :  Seven  per  cent,  but 
parties  may  contract  in  writing  for  not  ex-  parties  may  contract  in  writing  for  any 
ceeding  ten  percent    Payments  in  excess  other  rate.     G.   S.  1885,  §§  4903,  4904; 
are  accounted  as  payments  on  the  princi-  Stats.  1887,  p.  82.    Hew  Hampshire :   Six 
pal,  and  a  sum  equal  to  the  excess  over  ten  per  cent.    Usury  forfeits  three  times  the 
per  cent  is  forfeited.  Dasbler'sSt.  1885,ch.  excess.    Principal  and  legal  interest  may 
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§  683.]  usuBT. 

contract  in  writing  for  any  rate  of  interest ;  that  in  Connecttcat, 
Georgia,  Indiana,  Kentucky,  Maryland,  Michigan,  Minnesota,  Ohio, 
Pennsylvania,  Tennessee,  Texas,  Vermont,  and  West  Virginia,  all 
that  is  left  of  former  stringent  provisions  is  a  forfeiture  merely  of 
the  usury  above  the  legal  interest ;  that  in  Alabama,  IllinoLs,  Louisi- 
ana, Mississippi,  Nebraska,  New  Jersey,  Virginia,  Wisconsin,  North 
Dakota,  South  Dakota,  Oklahoma,  and  the  District  of  Columbia, 
usury  forfeits  all  interest ;  while  in  New  York,  Delaware,  Arkansas, 
and  Oregon,  usury  makes  void  the  security.     In  Florida,  Kansas, 

be  recorered.  G.  8.  1867,  ch.  213 ;  Acts  law.  Brightly 's  Pardon's  Dig.  188S,  pp. 
1872,  ch.  12,  §  3 ;  G.  L.  1878,  cb.  232,  §§  3,  926-928.  Bhoda  UUnd :  Six  per  cent.,  but 
4.  Hew  Jenej :  Six  per  cent.  Usury  for-  the  parties  may  agree  upon  any  rate.  P.  S. 
feits  all  interest.  Rev.  1877, p.  519;  Supp.  1882,  ch.  142.  South  Carolina:  SeTcn  per 
to  Rev.  1886,  p.  398.  Hew  Mexieo  T. :  Six  cent,  or  eight  by  expreas  contract.  Usury 
per  cent.,  but  by  written  agreement  a  rate  forfeits  all  interest,  and  makes  the  lender 
not  exceeding  twelve  may  be  agreed  for.  liable  for  doable  the  amoant  received.  G.  S.- 
Taking  more  than  twelve  per  cent  is  a  mis-  1882,  '§  1288  ;  Acta  1890,  no.  283.  Sooth 
demeanor.  Comp.  Laws  1884,  §§  1732-  Dakota:  Seven  per  cent,  bat  parties  may 
1739.  Hew  Tork:  Six  per  cent.  Usury  contract  for  not  exceeding  twelve  per  cent, 
maic^s  void  the  contract,  but  no  corporation  Usury  forfeits  all  interest  and  is  a  misde- 
can  plead  the  defence.  It  is  also  a  misde-  meanor.  Civ.  Code,  §§  1097-1101.  Taa- 
meanor.  Banks  are  exempt  from  these  nessae :  Six  per  cent.  Interest  above  six 
penalties.  3  R.  S.  7tb  ed.  pp.  2253-2256,  per  cent,  cannot  be  recovered,  or,  if  paid, 
1419.  Horth  Carolina:  Six  per  cent,  but  may  be  recovered.  Code  1884,  §§  2699- 
eight  per  cent  may  be  stipalated  by  con-  2712.  Teacas:  Six  per  cent.  By  contract 
tract  in  writing.  Usury  forfeits  the  entire  ten  per  cent,  may  be  reserved.  The  excess 
interest,  and  twice  the  amoant  of  interest  is  void.  Double  the  amoant  of  asarious  in- 
paid  may  be  recovered.  Code  1883,  §§  3835,  terest  may  be  recovered.  Act  of  April  11, 
3836  ;  Kidder  v.  Mcllhenny,  81  N.  C.  123  ;  1892 ;  R.  S.  1879,  arts.  2976-2980.  Vtak 
Gore  V,  Lewis,  109  N.  C.  539,  13  S.  £.  Rep.  T. :  Eight  per  cent  Parties  may  agree 
909;  Moore  v,  Beaman  (N.  C),  16  S.  E.  upon  any  rate.  Laws  1890,  ch.  23.  Itr- 
Bep.  177.  Horth  Dakota  :  Seven  percent,  mont:  Six  percent  Excess  cannot  be  re- 
but parties  may  contract  for  a  higher  rate  covered,  or,  if  paid,  may  be  recovered  bacL 
not  exceeding  twelve  percent  Usury  for-  R.  L.  1880,  §§  1996-2000.  Yixgiaia:  Six 
feits  all  interest,  and  is  a  misdemeanor,  per  cent.  Usury  forfeits  all  interest,  cor- 
Civ.  Code,  §§  1097-1101.  Ohio:  Six  per  porations  excepted.  Code  18S7,  ch.  130. 
cent.  Parties  may  contract  in  writing  for  Washington :  Ten  per  cent,  but  any  rate 
not  more  than  eight  per  cent  Judgments  may  be  agreed  upon.  Code  1881,  §§  2368, 
bear  interest  at  rate  of  the  contract  R.  S.  2369 ;  Reed  v.  Miller,  4  Wash.  St.  426,  25 
1880,  §§  3179-^183.  Oklahoma  T. :  Seven  Pac.Rep.334.  West  Yirgiaia :  Six  per  cent 
per  cent.,  but  parties  may  agree  for  any  The  excess  cannot  be  recovered.  Corpora- 
amount  not  exceeding  twelve  per  cent,  tions  cannot  plead  usary.  Code  1887,  ch. 
Usury  forfeits  interest  only.  Oregon :  Eight  96.  Wisconsin :  Seven  per  cent  Parties 
per  cent.,  but  parties  may  contract  for  ten  may  contract  in  writing  for  ten  per  cent 
per  cent.  Usury  forfeits  the  debt.  Annot  Usury  forfeits  all  interest ;  compound  inter- 
Laws  1887,  §§  3587^594.  Pennsylvania:  est  not  computed  unless  expressly  agreed 
Six  per  cent  Usurious  interest  cannot  be  upon  in  writing.  Treble  the  excess  over 
collected,  and,  if  paid,  may  be  recovered  by  lawful  rate  is  recoverable  within  a  year 
suit  brought  within  six  months.  Nego.  Annot  Stats-  1880,  §§  168S-1692.  Wy- 
tiable  paper,  taken  in  good  faith,  is  not  af-  oming:  Twelve  per  cent,  but  any  rate 
fected  by  the  discount.  Obligations  of  rail-  may  be  agreed  upon.  R.  S.  1837,  |f  1310- 
road  and  canal  companies  not  within  the  1316. 
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WHAT  HOBTOAQES  ARE  USURIOUS.  [§  634. 

Missouri,  Iowa,  Idaho,  New  Mexico,  North  Carolina,  and  South 
Carolina,  usury  either  works  a  forfeiture  of  a  fixed  percentage,  or 
of  twice  or  thrice  the  interest  paid. 

634.  Intent  to  take  usury.  —  A  mortgage  given  to  secure  a 
just  debt  is  neither  invalid  as  against  the  mortgagor,  nor  fraudu- 
lent as  against  his  creditors,  because  interest  has  been  calculated 
upon  the  debt  and  included  in  the  mortgage  in  excess  of  the  strict 
legal  right,  or  because  interest  was  charged  when  no  interest  at  all 
was  collectible  at  law,  if  the  allowance  was  just  and  equitable.^ 

But  if  a  mortgage  be  given  to  secure  a  preexisting  debt,  which 
was  tainted  with  usury,  the  mortgage  will  be  vitiated  by  usury 
of  the  original  indebtedness.^  A  mortgage  given  in  renewal  of  one 
that  is  tainted  with  usury  is  itself  affected  with  the  same  taint.^ 
And  the  consequences  of  the  usury  will  attend  the  new  security, 
even  when  this  is  given  by  a  third  person,  if  there  be  no  other  con- 
sideration than  the  original  usurious  debt.^  But  if  the  usurious 
mortgage  be  transferred  to  an  innocent  holder,  and  he  receives 
directly  from  the  mortgagor  a  new  one  in  its  stead,  the  latter  cannot 
be  impeached  on  account  of  the  usury  in  the  original  mortgage.^ 
There  is  no  rule  of  law  which  makes  it  unlawful  or  usurious  in  one 
to  loan  money,  to  be  used  by  the  borrower  in  paying  a  usurious 
debt  to  another,  if  this  loan  be  itself  free  from  usury.* 

Usury  to  affect  a  mortgage  must  relate  directly  to  the  mortgage 
debt.  A  valid  mortgage  is  not  affected  by  a  subsequent  usurious 
agreement,  such,^  for  instance,  as  an  agreement  by  the  mortgagor 
to  pay  usurious  interest  to  the  assignee  of  the  mortgage,®  or  the 
payment  of  usurious  interest  for  a  renewal.^  If  a  mortgage  not 
affected  by  usury  be  assigned  as  collateral  security  for  a  debt  of  the 
mortgagee,  usury  taken  by  the  assignee  on  the  latter  debt  cannot 
be'  set  up  as  a  defence  to  the  mortgage.^^ 

But  a  provision  in  a  mortgage  for  the  payment  of  a  higher  rate 

1  Spencer  v,  Ayxault,  10  N.  Y.  202.  Peaslee,  17  N.  Y.  Supp.  225.    And  see  Jen- 

<  Bell  V.  Lent,  24  Wend.  230;  Vickety  v.  kins  v.  Levis,  25  Kans.  479. 

Dickson,  35  Barb.  96 ;  Thompson  v,  Berrjr,  ^  Wilson  v,  Harrey,  4  Lans.  507. 

3  Johns.  Ch.  395,  17  Johns.  436.  7  Allison  v.  Schmitz,  31  Hnn,  106 ;  Rich- 

>  McCraney  v.  Alden,  46  Barb.  272 ;  sub  ardson  v,  Campbell  (Neb.),  51  N.  W.  Rep. 

nom.  Cope  v.  Wheeler,  41  N.  Y.  303.    See  753. 

Hoyt  V.  Bridgewater  Copper  Mining  Co.  6  ^  Hann  v.  Dekater  (N.  J.  Eq.),  20  Atl. 

N.  J.  £q.  253,  625.  Rep.  657 ;  Donnington  v.  Meeker,  11  N.  J. 

«  Exley  V,  BerryhiU,  37   Minn.  182,  33  Eq.  362 ;  Smith  v.  HoUister,  14  N.  J.  Eq. 

N.  W.  Rep.  567.  153 ;  Conorer  v,  Hobart,  24  N.  J.  Eq.  120. 

•  Kilner  v.  O'Brien,  14  Hun,  414;  Sher-  >  Dotterer  v.  Freeman,  88  Ga.  479, 14  S. 

wood  V.  Archer,  10  Hun,  73;  Sweeney  v,  E.  Rep.  863. 

^0  Stevens  r.  Reeves.  33  N.  J.  Eq.  427. 
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of  interest  after  matarity  of  the  mortgage  debt  is  by  some  courts 
regarded  aB  a  penalty  whiclt  will  not  be  enforced,  but  the  contract 
rate  before  maturity  will  continue  afterwards.^ 

Inasmuch  as  usury  depends  upon  the  intent  with  which  it  is 
taken,  the  court  will  look  into  the  whole  transaction  to  determine 
what  the  intent  was,  not  only  into  the  acts  of  the  parties  at  the 
time  of  the  transaction,  but  subsequently.^ 

A  stipulation  for  the  payment  of  interest  at  the  highest  rate  al- 
lowed by  law,  at  periods  shorter  than  a  year,  whether  semi-annually 
or  quarterly,  does  not  make  the  loan  usurious.^  Neither  is  the  tak- 
ing of  interest  at  the  highest  rate  allowed  by  law,  in  advance  for  a 
whole  year,  usurious.^  Nor  is  the  taking  of  a  portion  of  such  inter- 
est in  advance  for  the  whole  term  of  the  mortgage  usurious.^ 

A  loan  upon  a  second  mortgage  at  the  highest  interest  allowed 
by  law  is  not  made  usurious  by  a  contract  made '  by  the  mortgagee 
with  the  mortgagor  that  he  will  pay  off  a  first  mortgage,  a  smaller 
amount,  upon  the  same  property,  having  several  years  to  run,  and 
bearing  a  much  lower  rate  of  interest.^ 

A  verbal  agreement  for  an  additional  advantage  or  compensation 
to  the  lender,  in  addition  to  interest  reserved  at  the  highest  legal 
rate,'  renders  the  mortgage  usurious.^ 

^  Richardfloii  v,  Campbell  (Neb.),  51  N.  Justice  HarlaD,  deliyering  judgment,  said: 
W.  Rep.  753  ;  Weyrich  v.  Hobleman,  14  "  Whether  that  doctrine  would  apply  where 
Neb.  432.  16  N.  W.  Rep.  436 ;  Conrad  v,  the  loan  waa  for  such  period  that  the  ex- 
Gibbon,  29  Iowa,  120.  action  by  the  lender  of  interest  in  adyanoe 

^  Bardwell  v,  Howe,  Clarke  (N.  Y.),  281 ;  would,  at  the  outset,  absorb  so  much  of  the 

Stelle  V.  Andrews,  19  N.  J.  Eq.  409.    See  principal  as  to  leave  the  borrower  rery  lit- 

Fox  V.  Lipe,24  Wend.  164;  Guggenheimer  tie  of  the  amount  agreed  to  be  loaned  to 

V.  Geiszler,  81  N.  Y.  293 ;  Knickerbocker  him,  we  need  not  say.    The  present  case 

L.  Ins.  Co.  V,  Nelson,  78  N.  Y.  137 ;  White  does  not  require  any  expression  of  opinion 

V,  Lucas,  46' Iowa,  319;  Dozier  v,  Mitchell,  upon  such  a  point,  for  the  interest  reaenred 

65  Ala.  511.  in  advance  on  the*  loan  to  Fowler  was  only 

*  Meyer  v.  Muscatine,  1  WalL  384 ;  three  per  cent,  out  of  ten  per  cent. ;  and  a 
Fowler  v.  Equitable  Trust  Co.  141  U.  S.  reservation  to  that  extent,  it  would  seem, 
384,  12  Sup.  Ct.  Rep.  1 ;  Mowry  v.  Bishop,  is  protected  by  the  decisions  of  the  state 
5  Paige,  98 ;  Goodrich  v.  Reynolds,  31  111.  court.  The  defence  of  usury,  so  far  as  it 
490;  Brown  v.  Mortgage  Co.  110  III.  235,  rests  upon  the  fact  that  three  per  cent,  of 
239;  Telford  v.  Garrels,  132  111.  550,  554,  the  stipulated  interest  was  taken  in  ad- 
24  N.  E.  Rep.  573.  Tance  by  the  lender,  must,  therefore,  be 

*  Tholen  v,  Duffy,  7  Kans.  405,  and  cases  overruled."  It  is  to  be  observed  that  the 
cited.  decision  had  reference  to  the  law  of  the 

A  Fowler  t7.  Equitable  Trust  Co.  141  U.  State  of  Illinois. 

S.  384, 400, 12  Sup.  Ct.  Rep.  1.    In  this  case  ^  Hodgdon  v,  Davis,  6  Dak.  21,  50  N. 

the  term'  of  the  mortgage  was  five  years,  W.  Rep.  478. 

and  three  per  cent  of  the  ten  per  cenL  in-  ^  Vilas  v.  McBride,  17  N.  Y.  Snpp.  171. 

terest  was  taken  out    in  advance,  seven  In  this  case,  as  a  condition  of  loaning  money 

per  cent,  of  the  interest  being  evidenced  on  a  mortgage  on  hotel  property  at  the 

by  coupons  attached  to  the  bonds.     Mr.  highest  legal  rate,  it  was  agreed  to  give  the 
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Eqaity  will  interfere,  upon  a  proper  jipplication,  to  prevent  the 
collection  of  usurious  interest  by  the  enforcement  of  a  mortgage, 
when  the  debtor  has  paid  or  tendered  all  that  either  law  or  equity 
can  require  him  to  pay.^ 

A  mortgage  loan  may  be  usurious  in  part  and  valid  in  part ;  as, 
for  instance,  when  the  mortgage  covers  several  distinct  loans,  one 
of  which  was  usurious  in  consequence  of  the  payment  of  a  bonus, 
but  the  other  loans  were  not  usurious.  The  forfeiture  or  penalty  in 
such  case  will  be  confined  to  the  nsurious  part  only.^ 

636.  Attorney's  f ees.^  —  A  stipulation  in  a  mortgage  to  secure 
a  loan,  to  pay  a  reasonable  attorney's  fee  in  case  of  foreclosure,  does 
not  render  the  contract  usurious.^  A  provision  for  the  payment  of 
damages  to  the  amount  of  five  or  ten  per  cent,  of  the  loan,  in  case 
of  a  sale  for  a  breach  of  the  condition,  may  not  be  usurioas,^  al- 
though on  a  mortgage  for  a  large  amount  such  a  percentage  would 
be  unreasonable,^  and  the  court  would  allow  only  a  reasonable  sum 
to  be  collected.^  It  is  in  effect  only  a  stipulation  to  allow  compen- 
sation for  extra  and  incidental  trouble  and  expense  in  consequence 
of  the  sale ;  and  a  provision  for  the  payment  of  the  expenses  of 
foreclosure,  and  a  reasonable  attorney's  fee,  is  generally  held  valid 
and  not  obnoxious  to  the  usury  laws.^  Whenever  the  stipulation  is 
for  the  payment  of  something  which  the  court  can  see  is  a  valid  and 

lender  the  mannre  made  on  the  property,  Harlan  said  .*"  The  only  qnestion  of  any  dif- 

estimated  as  worth  $100  per  year,  and  the  ficnlty  is  whether  the  fee  stipulated  was  not 

manure  was  for  seyeral  years  claimed  and  excessive.    But  as  the  character  and  extent 

taken  by  the  lender.    Such  agreement  ren-  of  the  services  performed  by  the  plain tifif*s 

dered  the  mortgage  usurious.  attorney  were  best  known  to  the  court  below, 

^  Waite  9.  Ballon,  19  Kans.  601.  and  in  the  absence  of  any  evidence  as  to 

'  Mahn  t;.  Hussey,  28  N.  J.  £q.  546.  whether  the  fee  was  reasonable,  considering 

'  See  §  1006.  the  amount  involved  and  the  nature  of  the 

*  Fowler  v.  Equitable  Trust  Co.  141  U.  services  rendered,  we  are  not  prepared  to  re- 
S.  411, 12  Sup.  Ct.  Rep.  8;  Barton  i;.  Bank,  verse  the  decree  because  of  the  allowance 
122  111.  352,  355,  13  N.  E.  Bep.  503.  to  the  plaintiff  of  an  attorney*s  fee  which 

^  See  §  359;   Siegel  v.  Drumm,  21  La.  does  not  exceed  the  highest  sum  fixed  in  the 

Ann.  8 ;  Gambril   v.  Doe,  8  Blackf.  140,  deed  of  trust." 

44  Am.  Dec.  760 ;  Billingsley  v.  Dean,  1 1  ^  Mnnter  v.  Linn,  61  Ala.  492. 

Ind.  331 ;  Hnling  v,  Drexell,  7  Watts,  126  ;  ^  Weatherby  v.  Smith,  SO  Iowa,  131,  6 

Monter  v.  Linn,  61    Ala.  492 ;   Fowler  v.  Am.  Rep.  663 ;  Parham  v.  Pnlliam,  5  Cold. 

Equiuble  Trust  Co.  141  U.  S.  384,  12  Sup.  497  ;  Clawson  v.  Munson,  55  111.  394 ;  Shel- 

Ct.  Rep.  1.  ton  v.  Aultraan  &  Taylor  Co.  82  Ala.  315, 

*  Daly  V.  Maitland,  88  Pa.  St.  384,  13  8  So.  Rep.  232.  In  Kentudky,  however,  it 
West.  Jur.  204, 32  Am.  Rep.  457.  In  Fowler  is  held  that  a  provision  for  the  pnynient  of 
V.  Equitable  Trust  Co.  141  U.  S.  41 1 , 1 2  Sup.  an  attorney's  fee  upon  foreclosure  is  against 
Ct.  Rep.  8,  where  the  stipulation  in  a  trust  public  policy,  and  also  usurious  in  its  nature, 
deed  to  secure  a  loan  of  $10,000  was  for  a  and  cannot  be  enforced.  Thomasson  v, 
reasonable  attorney's  fee  not  exceeding  five  Townsend,  10  Bush,  114 ;  Rilling  t7.  Thomp- 
per  cent,  in  case  of  foreclosure,  Mr.  Justice  son,  12  Bush,  310. 
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legitimate  charge  or  expense,  it  will  be  npheld ;  but  if  the  stipala- 
tion  be  so  indefinite  that  the  court  cannot  tell  whether  the  payment 
was  intended  to  be  for  something  legal  or  illegal,  it  will  not  be  up- 
held. Accordingly  it  has  been  held  that  a  stipulation  for  the  pay« 
ment,  in  case  of  foreclosure,  of  the  costs  '^  and  fifty  dollars  as  liqui- 
dated damages  for  the  foreclosure  of  the  mortgage,"  is  invalid.^  If 
this  phrase  was  designed  to  cover  attorney  fees,  if  it  was  only  de- 
signed to  cover  a  legitimate  charge  or  expense,  why  did  the  parties 
not  say  so?  If  the  damages  were  for  usurious  interest,  of  course 
they  could  not  be  allowed.^ 

An  agreement,  by  the  borrower  of  money  on  the  security  of  a 
mortgage,  to  pay  a  reasonable  and  proper  charge  for  service  to  be 
rendered  in  examining  his  title  and  drafting  his  securities,  would 
not  probably  be  regarded  by  any  court  as  constituting  usury .^ 

636.  An  agreement  to  pay  the  taxes  on  the  mortgaged  prop- 
erty,^ or  on  the  mortgage  debt,^  or  the  insurance  premiums  on  the 
mortgaged  property,^  in  addition  to  interest,  is  held  not  to  be  usuri- 
ous. 

637.  Exchanfire.  —  When  noplace  of  payment  is  named  in  the 
mortgage,  the  debt  is  generally  payable  to  the  mortgagee  wherever 
he  may  be  found.  If  made  payable  at  the  place  of  residence  of 
the  mortgagor,  for  his  accommodation,  it  is  not  usurious  for  him  to 
allow  the  mortgagee  the  difference  of  exchange  between  the  two 
places ;  unless  it  appear  that  this  allowance  was  a  mere  device  on 
the  part  of  the  mortgagee  to  evade  the  usury  laws,  and  to  obtain 
more  than  legal  interest  for  the  use  of  his  money.^ 

1  Foote  V,  Sprague,  13  Kans.  155;  Tholen  A  daase  in  a  mortgage,  providiDg  that 

V.  Daffy,  7  Kans.  405.  payments  by  the  mortgagor  of  taxes  upon 

^  Foote  V.  Spragne,  13  Kans.  155,  per  the  mortgaged  premises  shall  he  secured  by 

Valentine,  J.    And  see  Knrtz  v,  Sponable,  the  mortgage,  is  not  within  the  constita- 

6  Kans.  395;  Tholen  v,  Duffy,  7  Kans.  tional  proyision.    Maiye  v.  Hait^  76  Cal. 

405.  291,  18  Pac.  Rep.  825. 

s  See  EUenbogen  v.  Griffey,  55  Ark.  268,  The  California  Pol.  Code,  §  3627,  which 

18  S.  W.  Rep.  126.  gi^es  the  owner  of  the  property  the  priTil^;e 

^  Dutton  o.  Anrora,  114  III.  138.  of  deducting  the  amount  of  the  taxes  paid 

>  Banks  v.  McClellan,  24  Md.  62,   87  by  him  from  the  mortgage  debt,  is  permia- 

Am.  Dec.  594 ;  Detroit  v.  Board  of  Assess-  sire,  and  not  mandatory,  and  does  not  pro- 

ors  (Mich.),  51  N.  W.  Rep.  787.    In  Call-  hibit  an  action  to  reoorer  the  same  from 

fomia  such  an  agreement  is  by  the  Consti-  the  mortgage.    San  Gabriel  Water  Co.  v. 

tution,  art.  13,  §  5,  made  null  and  void.  Witmer  (CaL),  29  Pac.  Rep.  500. 

But  a  contract  on  the  part  of  the  mortgagee  ^  New  England  Mortgage  Security  Co.  v. 

to  credit  the  mortgagor  with  a  certain  per  Gay,  33  Fed.  Rep.  636. 

cent,  of  the  interest  if  he  should  produce  ?  Williams  v,  Hance,  7  Paige,  581 ;  Riley 

each  year  "  the  proper  official  receipts  show-  v.  Olin,  82  Ga.  312,  9  8.  E.  Rep.  1095; 

ing  the  payment  of  aU  taxes  against  the  Hughes  v.  Griswold,  82  Ga.  299,  9  S.  E. 

property,"  is  not  within  this  proTision.  Rep.  1092. 
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A  mortgage  given  in  the  United  States  at  a  time  when  gold  was 
at  a  premium,  in  settlement  of  a  debt  dae  and  payable  in  a  foreign 
country  where  gold  was  the  basis  of  the  currency,  is  not  usurious 
by  reason  of  including  the  current  premium  on  gold.^ 

638.  A  mortgage  to  a  building  and  loan  association  is  not 
usurious  when,  under  the  articles  of  association,  in  addition  to 
monthly  payments  of  interest,  the  mortgagor  is  bound,  both  by  the 
mortgage  and  as  a  member  of  the  association,  to  pay  certain  fines 
and  impositions.^  The  rate  of  interest  to  be  paid  under  such  mort- 
gages is  necessarily  uncertain,  and  the  usury  laws  are  not  applicable 
to  such  loans.  Whenever  special  privileges  as  regards  the  taking  of 
usury  are  conferred  upon  such  an  association,  a  loan  will  not  be 
held  to  be  within  its  operation  unless  it  strictly  conforms  with  the 
terms  of  the  law.'  A  member  of  the  association,  who  has  given  to 
it  a  mortgage  to  secure  a  loan  made  to  a  fellow-member,  is  liable 
to  the  same  extent  as  he  would  be  if  the  loan  had  been  made  to 
himself,  and  cannot  plead  usury  to  an  action  upon  the  mortgage.^ 
But  a  loan  by  such  an  association  to  a  person  not  a  member  of  the 
association  is  not  exempt  from  the  provisions  of  the  interest  laws 
of  th^  State  where  the  contract  is  to  be  performed.  If  the  bor- 
rower from  such  an  association  has  signed  no  written  articles  of 
membership,  and  there  are  no  recitals  of  membership  in  the  note 
or  mortgage,  he  is  not  estopped  to  deny  such  membership,  and 
whether  he  is  a  member  or  not  is  a  question  to  be  determined  like 
any  other  issue  of  fact.^ 

The  appointment  of  a  receiver  of  such  an   association   being 

1  Oliver  v.  Shoemaker,  35  Mich.  464.  actually  advanced  to  its  etockholder,  with 

*  Silver  V.  Barnes,  6  Bing.  N.  C.  180;  legal  interest  Link  v.  Germantowu  Build- 
Red  Bank  Mat.  Build.  &  Loan  Asbo.  r.  ing  Asso.  89  Pa.  St.  15. 
Patterson,  27  N.  J.  £q.  223 ;  Building  Loan  As  to  statement  of  accoant  between  the  as- 
&  Savings  Asso.  r.  Vandervere,  11  N.  J.  sociation  and  mortgagor,  see  Peter's  Build- 
£q.  382,  where  reasons  are  stated;  Massey  ing  Association  v.  Jaecksch,  51  Md.  198; 
V.  Citizens'  Building  Asso.  22  Eans.  624 ;  McCahan  v.  Columbian  Building  Asso.  40 
Shannon  v.  Dunn,  43  N.  H.  194;  Citizens'  Md.  226. 

Mut.  Loan  Asso.  v.  Webster,  25  Barb.  263 ;  .   '  Birmingham  v.  Md.  Land  &  Permanent 

Hekelnkssmper  v.  German  Building  Asso.  Homstead  Asso.  45  Md.  541 ;   Williar  v. 

22  Eans.  549 ;  Oemulgee  Building  &  Loan  Bait.  Butchere*  Loan  &  Annuity  Asso.  45 

Asso.  V.  Thomson,  52  Ga.  427 ;  Hagerman  Md.  .546. 

V.  Ohio  Building  Asso.  25  Ohio  St.  186;  *  Johnston  v.  Elizabeth,  &c.  Asso.  104 

Reeves  v.  Ladies'  Build.  Asso.  (Ark.),  19  Pa.  St.  394. 

8.  W.  Rep.  917;  Taylor  v.  Building  &  L.  *  Building  Association  v.  Thompson,  19 

Asso.  (Ark.)  19  S.  W.  Rep.  918.  Eans.  321.     See,  also,  Lincoln  Building  & 

Contra,  Citizens'  Security  &  Land  Co.  v.  Saving  Asso.  v.  Graham,  7  Neb.  173  ;  Wol- 

Uhler,  48  Md.  455;  Hensel  v.  Loan  Asso.  bach  v.  Lehigh  Building  Association,  84 

(Tex.)  20  S.  W.  Rep.  116.  Pa.  St.  21 1 ;  Juniata  Building  &  Loan  Asso. 

In  Pennsylvania  a  building  association  v,  Mixell,  84  Pa.  St.  313. 
can  recover  on  its  mortgage  only  the  money 
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equivalent  to  a  dissolution  of  the  corporation,  the  weekly  dues  or 
instalments  which  a  mortgagor  has  contracted  to  pay  should  be 
computed  only  down  to  the  time  of  the  appointment.^ 

639.  When  there  has  been  an  absolute  oonveyanoe  of  land, 
with  an  agreement  to  repurchase  within  a  fixed  time,  at  a  price 
exceeding  that  paid  for  it,  and  interest,  the  transaction  may  be  a 
conditional  sale,  in  which  case  it  is  not  affected  with  usury.  If, 
however,  the  transaction  be  a  mortgage,  it  is  usurious.  If  the 
agreement  be  that  the  grantee  will  reconvey  upon  the  payment  of 
a  sum  named,  which  is  in  fact  the  debt  secured,  together  with  a 
certain  additional  sum  annually  as  rent,  it  may  be  shown  that  this 
annual  payment  is  for  interest  and  taxes,  and  that,  deducting  the 
estimated  amount  of  taxes,  the  annual  payment  does  not  exceed 
the  lawful  interest.^  As  already  noticed,  such  a  transaction  is 
closely  observed  by  the  courts  in  order  to  prevent  the  creditor  from 
depriving  the  debtor  of  the  right  of  redemption,  which  should 
attach  to  it  as  a  mortgage.  The  transaction  is,  moreover,  suspi- 
cious, for  the  reason  that  it  easily  affords  a  ready  cloak  for  usury. 
It  will  not  be  sustained  as  a  conditional  sale,  unless  it  clearly  ap- 
pears that  it  was  in  good  faith  intended  as  such,  and  not  as  a  con- 
trivance to  cover  usury .^ 

But  if  the  deed  was  made,  not  as  a  security  but  as  a  sale  in 
payment  of  a  debt,  and  the  grantee  subsequently  by  virtue  of  a 
new  agreement  reconveyed  the  land  to  the  grantor  for  the  amount 
originally  paid  for  it  with  usurious  interest  thereon,  it  is  held  that 
the  usury  in  such  case  does  not  avoid  the  deed  because  it  was  not  a 
part  of  the  original  transaction.^ 

In  a  mortgage  any  agreement  to  pay  more  than  the  sum  loaned 
and  lawful  interest  is  usury ;  and  usury  is  constituted  not  only  by 
the  payment  of  money,  but  by  any  arrangement  whereby  the  lender 
derives  a  profit  or  advantage  beyond  the  interest  allowed  by  law.^ 
Where  the  laws  make  usurious  contracts  void,  any  transaction 
which  is  in  effect  a  mortgage,  though  called  a  sale  by  the  parties, 
and  is  usurious  in  effect,  is  rendered  invalid.^  The  intent  is  deduced 
from  the  fact.    If  the  mortgagee  knowingly  and  voluntarily  takes 

1  Peter's  BuQding  Association  v.Jaeckschy  Bep.  116;  Morrison  v.  Markham,  78  Ga. 

51  Md.  198 ;  Low  Street  BaUding  Asso.  t;.  161, 1  S.  E.  Rep.  425. 

Zucker,  48  Md.  449.  *  Barfield  v,  Jefferson,  7S  Ga.  220, 2  S.  E. 

s  Kidder  v.  Vandersloot,  114  111.  133,  28  Rep.  554. 

N.  £.  Rep.  460.  *  Gleason  v.  Burke,  20  N.  J.  Eq.  300. 

8  Gleason  v.  Barke,  20  N.  J.  Eq.  300;  <  Pope  v.  Marshall,  78  Ga.  635,  4  S.  E. 

McLaren  v.  Clark,  80  Ga.  423,  7  S.  £.  Rep.  Rep.  1 16. 
230 ;  Pope  v.  Marshall,  78  Ga.  635,  4  S.  £. 
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or  reserves  a  greater  interest  than  is  allowed  by  law,  his  security  is 
thereby  rendered  void,  though  it  is  not  if  taken  by  mistake  or 
accident.  But  aside  from  mistake  or  accident,  evidence  will  not 
•  be  allowed  to  show  that  the  mortgagee  did  not  intend  to  violate 
the  statute.^ 

If  a  sale  of  land  or  of  goods  be  made  as  a  mere  device  to  cover 
a  loan  and  exact  excessive  interest,  the  false  cover  given  the  trans- 
action will  not  be  allowed  to  defeat  the  statute.^  But  a  transaction 
whereby  a  purchaser  of  personal  property  gives  a  mortgage  on  land 
to  secure  the  price,  payable  in  one  year,  with  the  maximum  rate  of 
interest,  and  agrees  to  pay  fees  for  examining  the  title  and  for  pre- 
paring and  recording  the  mortgage,  will  be  adjudged  a  bond  fide 
sale,  and  not  a  cloak  for  a  usurious  loan,  when  it  does  not  appear 
that  the  {)arties  considered  it  a  loan,  or  that  the  purchaser  ever 
applied  for  a  loan.^ 

In  whatever  way  the  transaction  may  be  disguised,  if  it  be  in 
fact  a  loan  at  a  usurious  rate  of  interest,  the  security  taken  will  be 
declared  illegal.^  The  attempt  is  sometimes  made  to  conceal  usury 
under  the  guise  of  rent ;  as  where  a  mortgage  was  given  to  secure 
a  loan  of  $3,000,  without  any  agreement  about  interest,  but  the 
mortgagee  leased  the  mortgaged  premises  to  the  mortgagor  at  an 
annual  rent  of  $270,  which  was  held  to  be  an  agreement  for  usu- 
rious interest.^ 

640.  The  grantor  is  not  entitled  to  any  of  the  penalties  or 
forfeitures  given  by  the  statute  for  usury,  even  when  it  is  shown 
that  this  form  of  the  transaction  was  used  for  the  purpose  of  cover- 
ing up  a  usurious  rate  of  interest  agreed  upon  between  the  parties, 
although  a  court  of  equity  will  allow  a  debtor  to  redeem,  when,  to 
secure  a  loan  of  money,  he  has  made  an  absolute  conveyance  of 

1  Fiedler  v.  Damn,  50  N.  Y.  437.    "The  S.  W.  Rep.  126.    This  was  not  in  form  a 

plaintiff  donbtlesB  hoped  and  intended  to  loan  of  moneyt  ^^^  there  is  nothing  to 

cover  np  his  tracks,  to  conceal  his  loan  and  show  that  it  was  intended  as  a  loan,  or  that 

the  reservation  of  nsurions  interest,  under  it  was  snch  in  fact.    It  was  therefore,  in 

the  weak  guise  of  a  purchase  and  resale,  substance  and  in  law,  a  sale.    As  there  was 

and  could  well  have  sworn  that  he  did  not  no  loan,  there  eould  be  no  agreement  to  pay 

intend  to  bring  himself  within  the  condem-  excessive  interest  for  a  loan, 
nation  of  the  law.    But  he  did  in  fact  loan       ^  Fitzsimons  v.  Baum,  44  Fa.   St.  32 ; 

his  money  at  an  illegal  interest,  and  has  Birdsall  v.  Patterson,  51  N.Y.  43;  Andrews 

failed  in  his  attempt  to  evade  the  conse-  v.  Foe,  80  Md.  486. 
qnences."    Fer  Allen,  J.  *  Gordon  o.  Hobart,  2  Story,  243.    And 

*  Struthers  v.  Drexel,  122  U.  S.  487,  7  see  Gaither  v,  Clark,  67  Md.  18,  8  Atl.  Rep. 

Sap.  Ct.  Rep.  1293;  Ford  v.  Hancock,  36  740;  Morrison  v.  Markham,  78  Ga.  161,  1 

Ark.  248;  Grider  v.  Driver,  46  Ark.  50;  S.  E.  Rep.  425;  Grand  Order  of  O.  F. 

TiUar  v.  Cleveland,  47  Ark.  287,  I  S.  W.  Asa'n  v.  Merklin^  65  Md.  579,  5  Atl.  Rep. 

Bep.  516.  544. 

s  Ellenbogen  r.  Grifiey,  55  Ark.  268, 18 
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land,  and  taken  an  agreement  to  reparchase.  The  debtor  is  enti- 
tled to  a  conveyance  upon  the  payment  of  the  original  loan  with 
legal  interest;  bat,  having  put  the  transaction  into  such  a  form 
that  he  is  obliged  to  ask  a  conrt  of  equity  for  relief  from  the  letter 
of  the  contract,  which  he  could  not  obtain  at  law,  the  court  will 
impose  terms  upon  him  to  do  equity.^ 

641.  Sale  of  mortgrage.  —  Although  a  valid  mortgage  once  is- 
sued may  be  sold  at  a  discount  without  involving  the  purchaser  in 
any  of  the  consequences  of  taking  usurious  interest,^  yet,  if  the 
mortgage  be  made  without  consideration  and  for  the  purpose  of 
being  sold,  inasmuch  as  the  subsequent  sale  gives  it  vitality,  and 
is  really  the  issuing  of  it,  a  sale  at  a  discount  has  the  same  eCFect 
in  rendering  it  void  as  has  the  taking  of  a  bonus  by  the  mortgagee.^ 
It  would  seem,  however,  that  one  purchasing  a  mortgage  at  a  dis- 
count from  the  mortgagor's  agent,  in  whose  name  the  mortgage 
stood,  without  knowledge  of  the  agency,  would  not  incur  any  liabil- 
ity for  usury. 

A  purchase  of  an  existing  mortgage  by  a  third  person  at  the 
request  of  the  mortgagor,  at  a  discount  from  the  face  of  the  mort- 
gage, and  an  agreement  by  the  mortgagor  to  pay  the  full  amount 
of  the  mortgage,  the  purchaser  agreeing  to  extend  the  time  of  pay- 
ment of  the  mortgage,  do  not  make  the  mortgage  usurious.  A  new 
bond  and  mortgage  for  the  amount  of  the  original  mortgage  are 
not  rendered  usurious  by  such  purchase  at  a  discount.^ 

Where  the  mortgagee's  agent  withheld  payment  of  the  money 
loaned  for  three  or  four  months,  and  then  paid  only  a  part,  bat 
afterwards  collected  interest  on  the  full  amount  of  the  mortgage, 
and  it  appeared  that  the  acts  of  the  agent  were  the  acts  of  the 
mortgagee,  it  was  held  that  the  penalty  of  usury  had  been  incurred.^ 

Where  a  vendor  of  land  agreed  to  take  a  mortgage  for  a  part  of 
the  purchase-money,  and  in  anticipation  of  the  trade  arranged  to 
sell  the  mortgage  at  a  discount,  and  merely  to  save  the  trouble  of  a 
transfer  had  the  mortgage  made  directly  to  the  purchaser  of  the 
mortgage,  it  was  held  the  transaction  was  not  usurious,  the  evi- 

^  Heacock  v.  Swartwont,  28  HI.  291.  see  Walter  v,  Lind,  16  N.  J.  Eq.  445 ;  Brooks 

^  §  882;  White  v.  Turner,  1  Han,  623;  v.  Avery,  4  N.  Y.  225;  Sickles  v.Flanagao, 

Wjeth  V.  Branif,  14  Hnn,  587,  reversed  84  79  N.  Y.  224.    See  Culver  v.  Bigelow,  43 

N.  Y.  627  ;  Dowe  v.  Schntt,  2  Denio,  621 ;  Vt.  249. 

Lovett  V,  Dimond,  4  Edw.  22 ;  Mix  o.  Mad-  ^  Sweny  v.  Peaslee,  17  N.  Y.  Sopp.  225 ; 

ison  Ins.  Co.  11  Ind.  117 ;  Danbam  v.  Cad-  Crane  v.  Price,  85  N.  Y.494  ;  Sullivan  Sav- 

lipp,  94  N.  Y.  129 ;  Smith  v.  Cross,  90  N.  Y.  ings  Institution  v,  Copeland,  71  Iowa,  67, 32 

549;  Sickles  v.  Flanagan,  79  N.  Y.  224;  N.  W.  Rep.  95. 

Sweny  v.  Peaslee,  17  N.  Y.  Sapp.  225.  ^  Barr  v.  African,  &c.  Church  (N.  J.),  10 

«  Vickery  v.  Dickson,  62  Barb.  272.    And  AtL  Bep.  287. 
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denoe  showing  that  it  was  not  a  contriTance  to  evade  the  usary 
laws.^ 

A  sale  of  mortgage  bonds,  issued  by  a  corporation  authorized 
to  borrow  money  on  such  terms  as  its  directors  may  determine,  for 
less  than  their  face  value,  does  not  render  the  bonds  or  mortgage 
void  for  usury .^ 

On  the  other  hand,  a  sale  of  mortgage  securities  at  a  premium 
by  the  mortgagee  does  not  subject  him  to  an  action  for  the  recovery 
of  the  premium  on  the  ground  of  usury .^ 

642.  If  the  agent  of  the  mortgafiree,  in  making  the  loan,  ex- 
acts a  payment  to  himself  by  way  of  commission  for  making  the 
loan,  the  agent  having  special  and  limited  authority,  and  having  no 
regular  and  established  connection  with  the  lender,  the  loan  is  not 
necessarily  nor  usually  rendered  usurious.*  The  brokerage  in  excess 
of  legal  interest  cannot  affect  the  principal,  when  it  is  paid  without 
his  knowledge  and  he  derives  no  benefit  from  it.^  It  has  been 
attempted,  however,  to  establish  the  rule  that  such  brokerage 
makes  the  mortgage  usurious,  unless  it  be  taken  by  virtue  of  an 
independent  agreement  between  the  borrower  and  the  broker.  If, 
for  instance,  the  borrower  pays  to  the  broker  a  premium  in  excess 
of  legal  interest,  though  the  latter  had  been  instructed  by  his  prin- 
cipal to  loan  at  lawful  interest,  and  no  part  of  the  premium  was 
received  by  the  lender,  but  the  borrower  has  no  knowledge  that  it 
is  all  retained  by  the  agent,  the  loan  is  considered  usurious.^  But 
the  latest  and  best  considered   decisions  affirm  the  rule  as  first 

1  Armstrong  v.  Freeman,  9  Neb.  11,  2  N.  Manning  v.  Yonng,  28  N.  J.  Eq.  568  ;  New 

W.  Rep.  353.  England  Mortgage  Security  Co.  v.  Gay,  33 

>  Traders'  Nat.  Bank  v,  Lawrence  Manuf .  Fed.  Rep.  636 ;  Pass  v.  New  England  Mort- 

Co.  100  N.  C.  345,  3  8.  E.  Rep.  863.  gage  Secnrity  Co.  66  Miss.  365,  6  So.  Rep. 

s  Calver  v.  Bigelow,  43  Vt.  249.  239 ;  Hnghes  v,  Griswold,  82  Ga.  299,  9  S.  E. 

*  Fowler  V.  Equitable  Trust  Co.  141  U.  S.  Rep.  1092;  Merck  v.  Mortgage  Co.  79  Ga. 
384, 12  Sup.  Ct.  Rep.  1,  per  Harlan.  J. ;  Van  213,  7  S.  E.  Rep.  265 ;  Fowler  v.  Equitable 
Wyck  V.  Watters,  81  N.  Y.  852,  16  Hun,  Trust  Co.  141  U.  S.  384,  12  Sup.  Ct.  Rep. 
209;  Gnggenheimer  v.  Griszler,  81  N.  T.  1;  Hoyt  v.  Institution,  110  HI.  390,  394; 
293;  Gondii  ».  Baldwin,  21  N.  Y.  219,  78  Telford  r.  Garrels,  132  111.  550, 554, 24  N.  E. 
Am.  Dec.  137;  Bell  v.  Day,  32  N.  Y.  165 ;  Rep.  573;  Sanford  v.  Kane,  133  III.  199, 
Wyeth  V.  Branif,  14  Hun,  537,  reversed  84  205,  24  N.  E.  Rep.  414,  23  Am.  St  Rep. 
N.  Y.  627 ;  Mut.  L.  Ins.  Co.  v.  Eashaw,  66  603 ;  Ryan  v.  Sanford,  133  III.  291, 24  N.  E. 
N.  Y.  544 ;  Rogers  v.  Buckingham,  33  Conn.  Rep.  428 ;  May  v.  Flint,  54  Ark.  573 ;  Ginn 
81;  Eslava  r.  Crampton,  61  Ala.  507 ;  Phil-  v.  New  England  Sec.  Co.  92  Ala.  135; 
lipa  V.  Roberts,  90  HI.  952;  Jennings  v.  American  Freehold  Mortg.  Co.  v.  Sewall, 
Hunt,  6  Bradw.  528 ;  Landis  v.  Saxton,  89  92  Ala.  163,  9  So.  Rep.  143. 

Mo.  375, 1  8.  W.  Rep.  859.  «  Estevez  v,  Piirdy,  6  Hun,  46 ;  Tiedc- 

*  Gray  v.  Van  Blarcom,  29  N.  J.  Eq.  454 ;  mann  v.  Ackerman,  16  Hun,  307.  And  see 
ConoTer  v.  Van  Mater,  18  N.  J.  Eq.  481 ;  Algur  v.  Gardner,  54  N.  Y.  860.  The  doc- 
Moir  V.  Newark  Savings  Inst.  16  N.  J.  Eq.  trine  of  these  cases  is  criticised  in  Gray  v, 
537 ;  Spring  v.  Reed,  28  N.  J.  Eq.  345 ;  Van  Blarcom,  29  N.  J.  Eq.  454. 
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stated.^  These  decisions  are  based  apon  the  principle  that  the 
lender  did  not,  either  expressly  or  impliedly,  authorise  the  agent  to 
do  an  illegal  act ;  and  therefore  the  wrongful  act  of  the  agent  in 
extorting  a  bonas  for  himself  does  not  affect  the  lender  so  long  as 
he  does  not  participate  in  the  extortion  or  in  the  resalts  of  it,  bat 
seeks  to  enforce  the  security  for  the  precise  amount  he  loaned  with 
lawful  interest. 

Upon  the  same  principle  a  bonus  received  by  one  trustee  in 
making  a  loan  upon  a  mortgage  for  a  trust  estate  does  not  avoid 
the  mortgage  if  it  appears  that  the  bonus  was  taken  without  the 
authority  or  knowledge  of  the  other  trustees.^ 

If  an  attorney  take  a  mortgage  in  his  own  name  for  a  client,  and 
receive  from  the  mortgagor  a  sum  of  money  as  compensation  for 
examining  the  title  to  the  premises,  the  transaction  is  not  thereby 
made  usurious.^ 

The  declarations  of  an  agent  of  the  mortgagor,  to  whom  a  mort- 
gage has  been  made  for  the  purpose  of  enabling  him  to  borrow 
money  for  the  mortgagor,  that  he  owned  the  mortgage,  and  that  it 
was  given  upon  a  previously  existing  indebtedness  to  him,  if  false 
and  unauthorized,  are  not  binding  upon  the  mortgagor,  and  do  not 
estop  him  to  deny  them  and  set  up  the  defence  of  usury .^ 

642  a.  When  the  asent  is  the  lender's  general  agent,  having 
authority  to  loan  his  money  in  such  sums  and  at  such  times  as  he 
pleases,  and  is  only  restricted  to  obtain  not  less  than  a  stipulated 
rate  of  interest,  if  the  agent  exacts  usury  upon  his  loans,  the  prin- 
cipal is  presumed  to  have  knowledge  of  such  exaction  and  to  have 
authorized  it ;  and  in  such  case,  unless  this  presumption  is  rebutted, 
the  transaction  will  be  held  usurious.^  But  the  fact  that  a  loan 
agent,  who  is  in  the  habit  of  sending  applications  to  an  insurance 
company,  is  the  agent  of  such  company  for  the  purpose  of  procuring 
insurance,  does  not  constitute  him  the  general  agent  of  the  company, 
so  as  to  render  it  liable  for  usury  by  reason  of  commissions  exacted 
by  him.^ 

Even  if  the  agent  has  not  full  authority  to  make  loans  for  his 
principal,  but  only  to  examine  applications  and  securities  and  to 
recommend  loans,  if  his  agency  is  regularly  established  and  contin- 

^  Estevez  v.  Purdj,  66  N.  Y.  446 ;  Jordan  Beebe,  7  N.  Y.  364.    See,  however.  Ahem 

V.  Humphrey,  31  Minm  495,  18  N.  W.  Uep.  v,  Goodspeed,  72  N.  Y.  108 ;  Piatt  v.  New- 

450.  comb,  27  Hun,  186. 

2  Van  Wyck  v.  Waiters,  16  Hun,  209;  •  Stevens  v.  Meers,  11  HI.  App.  138. 

Stont  V.  Rider,  12  Hnn,  574.  «  Cox  v.  Ins.  Go.  113  HI.  382 ;  Massacfaa- 

8  Dayton  f^  Moore,  SO  N.  J.  £q.  543.  setts  Mat.  L.  Ins.  Co.  v.  Boggs,  121  HI.  119, 

«  New  York  Life  Ins.  &  Trnst  Co.  v,  13  N.  E.  Rep.  550. 
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aous,  he  is  in  some  States  regarded  so  far  the  agent  of  the  lender 
that  commissions  exacted  from  the  borrower,  beyond  the  highest 
rate  of  interest  allowed  by  law,  render  his  loans  usurious.  Thus, 
where  a  trust  company  appointed  an  agent  to  procure  and  forward 
applications  for  loans,  with  the  understanding  that  he  should  receive 
no  compensation  from  the  company,  but  is  to  obtain  his  remunera- 
tion from  borrowers,  and  he  thereafter,  in  communications  to  the 
company  and  others,  styles  himself  as  its  agent,  he  must  be  so  con- 
sidered ;  and  under  the  law  in  Illinois  a  payment  to  him  of  a  com- 
mission by  the  borrower,  for  securing  a  loan  from  the  company  at 
the  highest  legal  rate,  makes  the  transaction  usurious.^ 

But  if  the  interest  reserved,  together  with  the  commission  paid 
to  the  lender's  agent,  does  not  exceed  the  highest  rate  of  interest 
allowed  by  law,  the  transaction  is  not  usurious.^ 

642  i.  If  the  broker  or  intermedicury  between  the  borrower 
and  lender  is  not  the  agent  of  the  lender,  the  latter  is  not  affected 
by  payments  made  by  the  borrower  to  the  broker.  The  rule  is 
well  stated  by  Chief  Justice  Buckley  in  a  recent  case  in  Georgia :  ^ 
*^  Where  the  lender  of  money  neither  takes  nor  contracts  to  take 

1  Fowler  v.  Equitable  Trust  Co.  141  U.  consistent  with  the  law  of  Illmots,  as  de- 

S.  384, 12  Sup.  Ct.  Rep.  1,  following  Payne  clared  by  its  highest  court,  that  the  lender, 

V.  Newoomb,  100  111.  611.    See,  also,  Hojt  when  taking  the  highest  rate  of  interest, 

o.  Institution,  110  HI.  390,894;  Ballingero.  shall  impose  upon  borrowers  the  expense 

Bonrland,  87  111.  513;  Phillips  v,  Roberts,  of  maintaining  agencies  in  different  parts 

90  UK  492;  Bojlston  i;.  Bain,  90  111.  283;  of  the  State  through  which  loans  may  be 

Kihlholz  V.  Wolf,  103  111.  362, 866 ;  Meers  v.  obtained.    We  therefore  hold  that  the  exac- 

Sterens,  106  111.  549,  552 ;  Ammondson  v.  tion  by  the  trust  company's  agent,  pursuant 

Ryan,  111  IlL  506,  510;  Insurance  Co.  v,  to  his  general  arrangement  with  it,  of  com- 

Boggs,  121  111.  119,  127, 13  N.  £.  Rep.  550.  missions  over  and  above  the  ten  per  cent. 

Mr.  Justice  Harlan,  delivering  the  opinion  interest  stipulated  to  be  paid  by  the  bor- 

in  Fowler  v.  Equitable  Trust  Co.  141  U.  S.  rower,  rendered  this  loan  usurious." 

384,  12  Sup.  Ct.  Rep.  1,  after  examining  >  Fowler  u.  Equitable  Trust  Co.  141  U.  S. 

the  Illinois  cases  just  cited,  said  :  "  In  view  41 1, 12  Sup.  Ct.  Rep.  1 ;  McGovem  v.  Union 

of  the  decisions  of  the  Supreme  Court  "of  Mut  L.  Ins.  Co.  109  111.  151;  Barton  v. 

Illinois,  and  the  manifest  policy  of  the  law  Farmers'  &  M.  Nat.  Bank,  122  111.  352, 

of  that  State  relating  to  usury,  we  cannot  355. 

adjudge  that  a  loan,  under  a  fixed  arrange-  *  Merck  v.  Mortgage  Co.  79  Ga.  213,  7 

ment  between  the  lender  and  an  individual  S.  E.  Rep.  265.    And  see  Brown  v.  Brown 

that  the  latter  will  act  as  the  agent  of  the  (S.  C),  17  S.  E.  Rep.  452, 456,  where  Mc- 

former  at  a  particular  place,  and  obtain  Iver,  C.  J.,  in  a  dissenting  opinion,  says: 

compensation  for  his  services  by  way  of  "The  fact  that  the  borrower  has  paid  or 

commissions  exacted  from  the  borrower,  is  contracted  to  pay  some  one  else  an  amount, 

to  be  governed  by  the  same  principles  that  -r- however  exorbitant, — not  for  the  'hir- 

apply  in  the  case  of  one  holding  no  rela-  ing,  lending,  or  use  of  money,'  but  for  the 

tions  of  agency  with  the  lender,  but  is  a  services  of  such  person  in  uegoUating  the 

mere  broker,  who  gets  his  commissions  from  loan,  cannot  possibly  afiect  the  question,  for 

the  borrower,  without  the  knowledge,  au-  that  does  not  come  within  the  terms  of  the 

thority,  or  assent  of  the  lender.    It  is  not  statute»" 
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anything  beyond  lawful  interest,  the  loan  is  not  rendered  usurious 
by  what  the  borrower  does  in  procuring  the  loan  and  nsing  its  pro- 
ceeds. Thus,  that  the  borrower  contracts  with  one  engaged  in  the 
intermediary  business  of  procuring  loans,  to  pay  him  out  of  the 
loan  for  his  services,  and  does  so  pay  him,  such  payment  will  not 
infect  the  loan,  the  lender  having  no  interest  in  sach  intermediary 
business  or  its  proceeds."  ^ 

There  are,  however,  numerous  decisions  to  the  effect  that,  if  the 
mortgagee  knew  when  he  accepted  the  loan  that  the  broker  was 
exacting  payment  beyond  a  reasonable  sum  for  commissions  and 
expenses,  the  loan  will  be  held  to  be  usurious,  though  the  broker 
was  not  acting  as  the  special  agent  of  the  mortgagee,  even  if  the 
latter  did  not  share  in  the  usurious  exaction. 

643.  The  burden  of  proof  that  the  mortgage  is  usurious  is 
usually  upon  the  mortgagor.  He  is  impeaching  his  own  obligation 
formally  executed  under  seal,  and  must  establish  the  facts  to  consti- 
tute usury  beyond  a  reasonable  doubt.  An  even  balance  of  testi- 
mony is  not  sufficient ;  there  must  be  a  clear  preponderance.' 
When  the  contract  is  upon  its  face  for  legal  interest  only,  usury 
can  be  established  only  by  proof  of  a  corrupt  agreement.  It  is  a 
defence  not  favored  in  equity  ;  and,  especially  when  the  consequence 
is  to  forfeit  the  whole  debt,  the  defence  is.  considered  unconscien- 
tious.^   When  the  penalty  is  a  forfeiture  of  the  illegal  interest,  or 

I  Brown  v.  Brown  (8.  C.)»  17  6.  £.  Rep.  with  the  presence  of  nsarj,  the  party  alleg- 

452,  Mclver,  C.  J.,  dissenting ;  Nichols  v,  ing  the  nsnry  mast  fail.    Morrison  v.  Ver- 

Osbom,  41  N.  J.  £q.  92,  3  Atl.  Rep.  155  ;  denal,  5  N.  Y.  Sapp.  606 ;  Booth  o.  Swezey, 

Payne  v.  Newcomh.  100  HI.  611 ;  Bingham  g  N.  Y.  276 ;  Smith  v.  Marrin,  27  N.  Y. 

V.  Myere  (Iowa),  1  N.  W.  Rep.  613 ;  Call  v,  137 ;  Sweny  v.  Peaslee,  17  N.  Y.  Supp.  225 ; 

l^almer,  116  U.  S.  98,  6  Snp.  Ct.  Rep.  801 ;  QiUette  v.  Ballard,  25  N.  J.  £q.  491 ;  Insnr- 

Bonofl  V.  Trefz  (N.  J.  Ch.),  2  Atl.  Rep.  ance  Co.  r.  Crane,  25  N.  J.  Eq.  422 ;  Bor- 

369 ;  Demareat  v.  Van  Denberg,  41  N.  J.  den  v.  Trustees  (N.  J.),  21  Atl.  Rep.  4a 

Eq.  63,  3  Atl.  Rep.  69^  and  cases  there  In  Brolasky  v,  MiUer,  8  N.  J.  £q.  790, 

cited ;  Boyd  v.  Engelbrecht,  36  N.  J.  Eq.  Mr.  Justice  Potts  said :  "  Usury  must  be 

612;  Sherwood  v.  Ronndtree,  32  Fed.  Rep.  strictly  proved.    It  is  not  snfBcient  for  the 

113,  120.  party  who  sets  it  up  to  make  out  a  prob- 

3  Hotel  Co.  V.  Wade,  97  U.  S.  13 ;  New  able  case.  ...  It  is  not  enough  that  the 

England  Mortgage  Security  Co.  v.  Gay,  33  circumstances  proved  render  it  highly  prob- 

Fed.  Rep.  636.    The  defence  of  usury,  in*  able  that  there  was  a  corrupt  bargain.    Such 

Tolving  a  crime,  cannot  be  established  by  a  bargain  must  be  proved,  and  not  left  to 

surmise  and  conjecture,  or    by   inference  conjecture."    Citing  Brolasky  v.  2^filler,  8 

entirely    uncertain.     Baldwin    v.  Doying,  N.  J.  Eq.  790 ;  Tanning  Co.  v.  Turner,  14 

114  N.  Y.  452,  457,  21  N.  E.  Rep.  1007;  N.  J.  Eq.  326;  Barcalow  p.  Sanderson,  17 

Stillman  v.  Northrup,  109  N.  Y.  473,  17  N.  N.  J.  Eq.  460;  Conover  v.  Van  Mater,  18 

E.  Rep.  379;  Culver  r.  Pullman,  12  N.  Y.  N.  J.  Eq.  481 ;  Morris  v,  Taylor,  22  N.  J. 

Supp.  663  ;  Sweny  v.  Peaslee,  17  N.  Y.  Eq.  439,  on  appeal  22  N.  J.  Eq.  609;  Row- 

Rupp.  225.    If,  upon  the  whole  case,  the  land  v.  Rowland,  40  N.  J.  Eq.  281. 
'evidence  is  as  consistent  with  the  absence  as       s  Conover  v.  Van  Mater,  18  N.  J.  Eq. 
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of  all  interest,  even  althongh  the  defenae  is  not  considered  uncon- 
scientious, the  rule  of  evidence,  that  the  defence  must  be  clearly 
made  out,  is  applied  both  at  law  and  in  equity.^ 

There  is  a  distinction  between  the  rights  of  a  mortgagor  when 
defending  on  the  ground  of  usury  and  his  rights  when  he  applies 
to  a  court  of  equity  for  relief  against  a  usurious  contract ;  for  while 
in  the  former  case  he  may  avail  himself  fully  of  the  statute,  in  the 
latter  case  he  must  do  equity  before  he  can  obtain  equity,  and  must 
pay  the  debt  with  legal  interest.^ 

In  a  mortgage  for  purchase-money,  the  fact  that  the  sum  secured 
is  greater  than  that  named  in  the  consideration  of  the  conveyance 
to  the  mortgagor,  with  interest,  is  no  evidence  that  the  difference  is 
usury.^ 

When,  at  the  time  of  an  agreement  for  a  mortgage  loan,  nothing 
is  said  as  to  the  rate  of  interest,  the  law  implies  it  to  be  that  lim- 
ited by  statute,  and  to  increase  or  alter  it  a  special  agreement  is 
necessary ;  and  if  the  defence  of  usury  is  interposed,  the  burden  of 
showing  that  such  an  agreement  was  made  is  upon  the  mortgagor. 
Therefore  where  a  mortgagor  by  the  terms  of  his  agreement  was  to 
pay  the  attorney's  fees,  and  one  item  of  the  attorney's  bill  was  a 
commission  for  obtaining  the  loan,  and  there  was  no  foundation  for 
the  charge,  which  was  intended  for  the  benefit  of  the  mortgagee, 
and  was  in  fact  retained  by  him  against  the  objection  of  the  mort- 
gagor, it  was  held  that  these  facts  did  not  sustain  a  defence  of 
usury,  as  there  was  no  agreement  or  intent  on  the  part  of  the  mort- 
gagor to  pay  usury,  and  he  was,  in  fact,  entitled  to  recover  the 
amount  retained  by  the  mortgagee.^ 

Usury  must  be  specially  and  particularly  pleaded,  or  it  will  not 
be  considered  as  a  defence.^ 

Where  usury  renders  the  contract  void,  a  sale  under  a  power  con- 
tained in  a  usurious  mortgage  may  be  enjoined,^  and  an  injunction 
against  foreclosure  by  suit  may  be  granted  and  continued  until  a 
trial  of  the  issue  of  usury."^ 

644.  It  has  sometimes  been  held  that  the  defence  of  usury  is 
so  exclusively  personal  that  it  cannot  be  made  by  any  one  but 
the  mortgagor  or  his  privies  in  blood,  estate,  or  contract ;  and  that 

1  CoDOTer  V.  Van  liater,  18  N.  J.  £q.  ^  §  1300;  Paddock  v.  Fish,  10  Fed.  Rep. 

4S1.  125;  Wbately  v.  Barker,  79  6a.  790,  4  S. 

s  Clark  V.  Finlon,  90  UI.  245;  Tooke  v.  £.  Bep.  887;  Eilpatrick  v.  HensoD,  81  Ala. 

Newman,  75  HI.  215;  Gore  v.  Lewis,  109  464, 1  So.  Rep.  188. 

N.  C.  539, 13  S.  £.  Rep.  909.  •  §  ISOS. 

*  Yeaej  v,  Ockington,  16  N.  H.  479.  ^  Ehrgott  v.  Forgotston,  17  N.  Y.  Snpp. 

^  Gnggenheimer  v.  Geiszler,  81  N.  T.  293.  881. 
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a  subsequent  incumbrancer  t>r  purchaser  cannot  set  it  up,^  nor  a 
surety  avail  himself  of  usury  paid  by  his  principal^  But  the  doc- 
trine more  generally  adopted  is  that  not  only  the  mortgagor,  bat 
any  person  who  is  seised  of  his  estate  and  vested  with  his  rights, 

1  Wisooniiii :  Ready  v.  Haebner,  46  Wis.  fence,  Jadge  Schofield  reviewed  the  earlier 
692,  32  Am.  Rep.  749 ;  Bensley  v.  Homier,  cases  in  Illinois,  and  showed  that  the  qaes- 
42  Wis.  681.  niinois:  Darst  r.  Bates,  95  tion  had  never  before  been  aiyndicated  in 
HI.  493 ;  SafiFord  v.  Vail,  22  III.  327 ;  Mason  that  State,  thongh  remarks  had  been  made 
V.  Pierce  (111.),  31  N.  E.  Rep.  503 ;  Union  upon  it  which  were  unnecessary  to  the  de- 
Nat.  Bank  r.  International  Bank,  123  111.  cision  of  the  cases  in  which  thej  were  made. 
510,  14  N.  £.  Rep.  859.  West  Virginia:  He  said:  "There  can  be  no  ground  tor 
Barbour  v.  Tompkins,  31  W.  Va.  410, 416,  7  pretending  that  there  is  privitj  between  the 
S.E.Rep.  1.  Oregon :  HoUaday  17.  Holladay,  mortgagor  of  the  usurious  mortgage  and 
ISOreg.  523.  Kebraska :  Cheney  v.  Dnnlap,  the  mortgagee  of  a  subsequent  and  junior 
27 Neb.  401,43 N.W.  Rep.  178.  Vermont:  mortgage,  other  than  by  contract  or  in 
Lamoille  Co.  Nat.  Bank  0.  Bingham,  50  Vt.  estate;  and  we  think  it  quite  clear  that 
105,  28  Am.  Rep.  490.  IQehigan :  Sellers  u.  there  is  no  privity  in  either  of  these  re- 
Botsford,  1 1  Mich.  59.  Alabama:  Baskinsv.  spects.  It  is  enough  to  say,  on  the  qoes- 
Calhoun,  45  Ala.  582 ;  Fenno  v,  Sayre,  3  tion  of  privity  by  contract,  that  the  junior 
Ala.  458 ;  McGuire  v.  Van  Pelt,  55  Ala.  344 ;  mortgagee  was  neither  directly  nor  indi- 
Butts  t;.  Broughton,  72  Ala.  294.  Nor  by  rectly  a  par^  to  the  nsnrious  contract,  and 
mortgagor's  wife  claiming  under  a  subse-  he  derives  and  makes  claim  to  no  right 
quent  voluntary  conveyance.  Cain  i;.  Gimon,  through  or  resulting  from  it.  .  .  .  But  it 
36  Ala.  168.  Nor  by  a  terre-tenant  of  the  would  seem  to  be  self-evident  that  the  same 
mortgaged  premises.  In  Hunt  v.  Acre,  28  right  to  elect  to  plead  usury  to  a  mortgage, 
Ala.  580,  it  was  assumed  that  the  defence  of  or  to  waive  the  usury  and  affirm  the  entire 
usury  might  be  set  up  by  the  heirs  of  the  validity  of  the  mortgage,  cannot  be  In  dif- 
mortgagor.  ferent  and  distinct  parties  in  interest  at  the 

In  Ready  v,  Huebner,  46  Wis.  692,  82  same  time;  for,  if  this  were  not  so,  one 
Am.  Rep.  749,  Cole,  J.,  says :  "  It  is  true  party  might  elect  to  do  one  thing,  and  the 
there  is  a  class  of  cases  which  hold  that  other  party  might  elect  to  do  directly  the 
the  purchaser  generally  —  not  of  the  mere  opposite,  and  thus  one  election  would  nul- 
equity  of  redemption  —  of  property  charged  lify  the  other.  The  equity  of  redemption  of 
with  an  nsnrious  lien  or  claim  can  allege  the  mortgagor  is  the  right  to  redeem  from 
the  usury  and  defeat  the  claim,  when  the  the  first  and  senior  mortgage,  either  by  pay- 
conveyance  shows  that  the  vendor  conveyed  ing  the  amount  of  the  principal  debt  only, 
the  property  discharged  of  such  lien.  New-  or  by  paying  that  amount  and  the  amount 
man  v,  Kershaw,  10  Wis.  333  ;  Ludington  of  interest  nsuriously  contracted  to  be  paid, 
V.  Harris,  21  Wis.  240;  Hartley  v.  Karri-  as  he  shall  elect.  The  junior  mortgage, 
son,  24  N.  Y.  170,  176;  Bullard  v.  Ray  nor,  conveying  a  lien  only  on  that  right,  does 
30  N.  Y.  197 ;  Chamberlain  v.  Dempsey,  36  not  cnt  it  off,  but  leaves  it  still  to  be  exer- 
N.  Y.  144, 149;  Williams  v.  Tilt,  36  N.  Y.  dsed  by  the  mortgagor  until  he  shall  termi- 
319.  The  reason  given  in  some  of  these  nate  it  by  grant,  or  it  shall  be  terminated 
cases  for  such  a  ruling  is,  that  the  pur-  by  foreclosnre.  The  junior  mortgagee  does 
chaser,  under  such  circumstances,  succeeds  not,  therefore,  occupy  the  same  relation 
to  all  the  relations  of  his  vendor  in  respect  to  towards  the  property  that  the  mortgagor 
the  property,  and  therefore  necessarily  ac-  did  before  he  executed  that  mortgage;  and, 
quires  the  right  to  question  the  validity  of  the  since  the  mortgagor  has  not  parted  with  his 
usurious  security  in  protection  of  his  title."  right  of  election  to  plead  or  to  waive  the 

In   Union    Nat.   Bank  v.  International  defence  of  usury,  it  is  impossible  that  the 

Bank,  123  Bl.  510, 14  N.  E.  Rep.  859,  in  junior  mortgagee  can  have  acquired  it." 

which  it  was  held  that  a  junior  mortgagee  '  Lamoille  Co.  Nat.  Bank  v,  Bingham, 

not  in  possession  could  not  set  np  this  de-  50  Vt.  105,  28  Am.  Rep.  490. 
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nnlefls  he  has  assumed  the  payment  of  the  mortgage,  may  interpose 
this  defence,  although  a  mere  stranger  cannot.^  Thus,  a  voluntary 
assignee  of  the  mortgagor  for  the  payment  of  his  debts  may  set  up 
usury  in  the  mortgage.^  So  may  a  judgment  or  execution  creditor 
of  the  mortgagor ;  ^  or  a  purchaser  of  the  equity  of  redemption,^ 
unless  he  has  assumed  the  payment  of  the  mortgage,  or  bought  sub- 
ject to  it; ^  or  a  junior  mortgagee.®  Any  one  in  legal  privity  with 
the  mortgagor,  unless  he  has  debarred  himself  of  the  right  to  dis- 
pute the  mortgage,  may  set  up  this  defence ;  otherwise  the  property 
would  be  practically  inalienable  in  the  hands  of  the  mortgagor,  un- 
less he  should  be  willing  to  affirm  the  usurious  mortgage  by  selling 
the  property  subject  to  it.  But  the  owner  of  the  property  has,  of 
course,  the  right  to  sell  the  property  as  though  such  void  mortgage 
did  not  exist ;  and  the  purchaser  necessarily  acquires  all  the  rights 
of  his  vendor  to  question  the  validity  of  the  usurious  incumbrance.^ 
A  mortgagor  may  waive  the  usury,  and  then  those  holding  can- 
not avail  themselves  of  this  defence.  Moreover,  any  one  claiming 
under  the  mortgagor  and  in  privity  with  him  may  remove  the  taint 
of  usury  as  to  both  himself  and  those  deriving  title  from  him.^  A 
conveyance  by  the  mortgagor  subject  to  an  existing  mortgage  im- 

^  Brolasky  v.  Miller,  9  N.  J.  Eq.  807 ;  Barnes,  1  Md.  Cb.  127 ;  Maher  v.  Lanfrom, 

Westerfield  r.  Bried,  26  N.  J.  Eq.  857  ;  86  111.  513 ;  Cbafie  v.  Wilson,  59  Mias.  42. 

Battt  i;.  Broughton,  72  Ala.  294 ;  Devlin  v.  ^  §§  744, 746, 1484.    See  Sands  v.  Church, 

Shannon,  65  How.  Pr.  148 ;  Mason  v.  Lord,  6  N.  Y.  347 ;  Ferris  r.  Crawford,  2  Denio, 

40  N.  Y.  476;  Williams  v.  Tilt,  36  N.  Y.  595,  598;  Cleaver  ».  Burcky,  17  111.  App. 

319;  Johnson  v.  Lasker  Real  Estate  Asso.  92;  Stephens  v.  Muir,  8  Ind.  352,  65  Am. 

(Tex.)  21  S.  W.  Rep.  961,  quoting  text.  Dec.  764;  Wright  v.  Bundj,  U  Ind.  398  ; 

3  Pearsall  i;.Kingsland,3£dw.l95.    Bat  Valentine  v.  Fish,  45  111.  462,  468,  per 

a  purchaser  at  a  sale  by  an  assignee  in  Breese,  J.    See,  however,  Parker  v.  Salouff, 

bankruptcy  cannot  set  np  asory  in  a  mor^  94  Pa.  St.  527. 

gage.     Nance  v.  Gregory,  6  Lea,  343,  40  •  Greene  ».  Tyler,  39  Pa.  St.  361 ;  Wa- 

Am.  Rep.  41.  terman  v,  Curtis,  26  Conn.  241 ;  Maloney 

*  Carow  V.  Kelly,  59  Barb.  239  ;  Thomp-  v.  Eaheart  (Tex.),  16  S.  W.  Rep.  laso ; 
son  V.  Van  Vechten,  27  N.  Y.  568 ;  Dix  v.  Cole  p.  Bansemer,  26  Ind.  94 ;  Johnson  v. 
Van  Wyck,  2  Hill,  522.  Lasker  Real  Est.  Asso.  (Tex.)  21   S.  W. 

Contra,  Mason  v.  Pierce  (Bl.),  31  N.  E.  Rep.  961. 

Rep.  503.  Contra,  Powell  v.  Hunt,  11   Iowa,  430; 

*  §  748 ;  Green  v.  Kemp,  13  Mass.  515,  7  Union  Dime  Sav.  Inst.  v.  Clark,  59  How. 
Am.  Dec  169;  Bridge  r.  Hubbard,  15  Pr.  342;  Gaither  t;.  Clark,  67  Md.  18,  8 
Mass.  96,  108, 8  Am.  Dec  86  ;  Gunnison  v.  AtL  Rep.  740. 

Gregg,  20  N.  H.  100 ;  Spengler  v.  Snapp,  5       A  junior  mortgagee  may  contest  the  va- 

J^gh,478 ;  Sbufelt  v.  Shnfelt,  9  Paige,  137,  Udity  of  the  prior  mortgage  without  offer- 

145,  37  Am.  Dec  381 ;  Brooks  v.  Avery,  4  ing  to  redeem  and  making  a  tender.  Gaither 

N.  Y.  225 ;  Berdan  v.  Sedgwick,  44  N.  Y.  v.  Clark,  67  Md.  18,  8  Atl.  Rep.  740. 
626 ;  Bnllard  v.  Raynor,  30  N.  Y.  197,  202 ;       '  Per  Chancellor  Walworth,  in  Shufelt 

Banks  v. McClellan,  24  Md«62, 87  Am.  Dec.  v.  Shufelt,  9  Paige,  137,  145,  37  Am.  Dec. 

594 ;  Union  Bank  v.  Bell,  14  Ohio  St.  200 ;  381 ;  Reeder  v.  Martin,  58  Md.  215. 
M'Alister  v.  Jerman,  32  Miss.  142 ;  Doub  v.       ^  Warwick  v,  Dawes,  26  N.  J.  Eq.  548. 
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ports  a  waiver,  and  his  grantee  cannot  set  np  usury.^  But  a  sheriff 
selling  the  mortgaged  land  on  execution,  or  on  foreclosure,  does  not, 
by  conveying  subject  to  a  prior  mortgage,  deprive  the  purchaser  of 
the  right  to  set  up  the  defence,  for  he  has  no  power  to  waive  the 
usury.2 

A  voluntary  payment  by  the  mortgagor  of  the  entire  mortgage 
debt  destroys  all  claim  of  usury,  and  his  conveyance  of  the  mort- 
gaged land  to  the  mortgagee,  in  consideration  of  his  release  from 
personal  liability  on  the  debt,  precludes  his  afterwards  attacking 
the  mortgage  on  the  ground  of  usury.' 

A  part  payment  of  the  mortgage  debt  under  an  agreement  with 
the  mortgagee,  whereby  part  of  the  mortgaged  land  is  released,  is 
not  a  waiver  of  usury  in  the  mortgi^.^ 

646.  A  xaortffafiror  may  be  estopped  ftom  setting  up  usury 
by  reason  of  having  executed,  after  the  making  of  the  mortgage,  a 
covenant  or  certificate  under  seal  that  the  mortgage  was  a  valid  and 
subsisting  lien  upon  the  premises  described,  especially  if  an  inno- 
cent third  party  is  thereby  induced  to  buy  the  mortgage  relying 
upon  the  statement.  As  against  the  mortgagee  himself,  or  any  as* 
signee  who  knew  the  fact  of  usury,  it  is  without  e£Eect. 

If  a  purchaser  has  notice  of  the  usurious  character  of  the  instru- 
ment, he  is  not  protected  by  such  a  certificate,  although  he  relied 
upon  it  as  a  protection  in  law.^  The  mortgagor  may  introduce  evi- 
dence to  show  that  the  purchaser  never  believed,  nor  acted  upon, 
the  statements  as  true.  He  may  show  that  the  mortgagee  shared 
in  a  very  large  fee  paid  his  attorneys  in  the  matter  of  the  loan,  and 
that  it  was  really  a  cover  for  usury.® 

A  mortgagor  is  also  estopped  from  setting  up  usury  in  a  mort- 
gage as  against  one  whom  he  has  induced  to  purchase  it.^ 

But  the  mere  silence  of  the  mortgagor,  without  any  evidence  of 
circumstances  evidencing  a  fraudulent  purpose  on  his  part,  does  not 
have  the  effect  of  raising  an  estoppel.  It  is  an  essential  element  of 
an  estoppel  that  the  party  evoking  it  must  have  been  induced  to  act 

^  §  746.  his  act!  and  admifldons,  when  in  good  con- 

'  PinneU  v.  Boyd,  33  N.  J.  Eq.  600.  science  be  onght  not  to  be  permitted  to 

*  Mason  v.  Fierce  (Ill.)>  31  N.  E.  Rep.  gainsay  them;  and  that  it  would  be  prepoe- 
503.  terons  to  hold  that  a  party  is  estopped  from 

*  Latrobe  v.  Holbert,  6  Fed.  Rep.  209.        claiming  that  the  rery  instrument  snppoeed 
s  Wilcox  V.  Howell,  44  N.  Y.  398  ;  Eitel    to  estop  him  was  obtained  by  fraud. 

V,  Bracken,  6  J.  &  Sp.  7.    In  the  former  ^  Yhq  Sickle  v.  Palmer,  2  Thomp.  &  C. 

case    the  court,    per  Earl,  C,  said   that  612. 

the  doctrine  of  equitable  estoppel,  being  ^  Baraett  v.  Zacharias,  24  Hun,  304 ;  Pe^ 

founded  upon  principles  of  equity  and  jus-  due  v.  Brooks,  85  Ala.  459,  5  So.  Rep.  186. 

tice,  is  only  applied  to  conclude  a  party  by  See,  also^  §  642. 
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upon  the  representation  or  concealment  of  the  party  against  whom 
it  is  evoked.  Thus  the  mere  presence  of  the  mortgagor,  when  a 
mortgage  was  transferred  by  the  mortgagee  without  informing  the 
assignee  of  the  usurious  transactions  on  which  the  mortgage  was 
based,  does  not  estop  the  mortgagor  from  setting  up  usury  against 
the  assignee,  where  it  is  not  shown  that  the  mortgagor  was  in- 
formed of  the  character  of  the  transfer,  and  where  it  does  appear 
that  the  assignee  relied  exclusively  on  the  mortgagee's  assurances 
as  to  the  validity  and  sufficiency  of  the  mortgage.^ 

Payment  by  a  grantee  of  land  of  interest  on  a  usurious  mortgage 
given  by  the  grantor  will  not  estop  him  from  showing  the  fact  of 
usury  .2 

646.  Usury  set  up  after  a  foreclosure  and  sale.  —  Under  usury 
laws  which  make  void  securities  a£Eected  with  usury,  the  question 
arises,  What  limit  is  there  to  the  effect  of  the  statute?  Does  a 
foreclosure  of  the  mortgage  and  a  sale  of  the  mortgaged  property 
to  a  third  person  terminate  the  right  of  the  mortgagor  to  avail  him- 
self of  the  usury,  or  do  the  consequences  of  it  still  attend  the  prop- 
erty so  that  the  purchaser's  title  may  be  rendered  void  ?  If  the 
effect  of  the  usury  survives  the  original  transaction,  in  the  words 
of  Lord  Kenyon,^  *^  it  might  affect  the  most  of  the  securities  in  the 
kingdom  ;  for  if,  in  tracing  a  mortgage  for  a  century  past,  it  could 
be  discovered  that  usury  had  been  committed  in  any  part  of  the 
transaction,  though  between  other  parties,  the  consequence  would 
be  that  the  whole  would  be  void.  It  would  be  a  most  alarming 
proposition  to  the  holders  of  all  securities."  This  question  was 
also  answered  by  an  early  case  in  New  York,  in  which  Chief  Jus- 
tice Kent,  delivering  the  opinion  of  the  court,  said :  ^^  The  princi- 
ples of  public  policy  and  the  security  of  titles  are  deeply  concerned 
in  the  protection  of  such  a  purchaser.  If  the  purchase  was  to  be  de- 
feated by  the  usury  in  the  original  contract,  it  would  be  difficult  to 
set  bounds  to  the  mischief  of  the  precedent,  or  to  say  in  what  sequel 
of  transactions,  or  through  what  course  of  successive  alienations, 
and  for  what  time  short  of  that  in  the  statute  of  limitations,  the 
antecedent  defect  was  to  be  deemed  cured  or  overlooked,  so  as  to  give 
quiet  to  the  title  of  the  bond  fide  purchaser.  The  inconvenience  to 
title  would  be  alarming  and  enormous.  The  law  has  always  had 
a  regard  to  derivative  titles  when  fairly  procured ;  and  though  it 
may  be  true,  as  an  abstract  principle,  that  a  derivative  title  cannot 

1  Morris  V.  Alston,  92  Ala.  502,  9  So.       *  Vilas  r.  M*Bride,  62  Han,  324. 
Bep.  315.  >  Cnthbert  v.  Haley,  8  T.  R.  390. 
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be  better  than  that  from  which  it  was  derived,  yet  there  are  many 
necessary  exceptions  to  the  operation  of  this  principle."  ^ 

A  judgment  of  foreclosure,  whether  rendered  upon  confession  or 
upon  a  regular  hearing  or  trial,  cannot  afterwards  be  questioned  on 
the  ground  that  the  debt  for  which  it  was  rendered  was  void  for 
usury.* 

After  a  foreclosure,  a  mortgage  contract  is  regarded  as  executed. 
So  long  as  the  contract  remains  executory,  the  mortgagor  can  avail 
himself  of  the  usury ;  but  when  it  is  executed,  and  others  have  in 
good  faith  acquired  interests  in  the  property,  the  objection  can  no 
longer  be  raised.^  But  if  the  mortgagee  himself  buy  the  property 
-directly  or  through  an  agent  at  the  foreclosure  sale,  it  is  held  that 
iiis  title  may  still  be  impeached  for  usury  in  the  mortgage.  Being 
a  party  to  the  usurious  contract,  his  situation  is  no  better  after 
ithe  foreclosure  than  it  was  before.^ 

Voluntary  payments  of  usury,  made  with  full  knowledge  of  all 
the  facts,  cannot  be  recovered  back,  unless  by  force  of  an  express 
-statute.^ 

647.  A  bonus  paid  to  Bocure  the  extension  of  the  time  of 
•payment  of  an  existing  mortgage  does  not  invalidate  the  mortgage 
as  a  security  for  the  original  debt.^  When  a  mortgage  is  free  from 
•usury  in  its  inception,  no  subsequent  usurious  contract  in  relation 
itoit^an  affect  the  mortgage  itself.     It  is  only  the  subsequent  con- 

^. Jackson  v.  Henrj,  10  Johns.  185, 197, 6  botfe,  S3  N.  J.  Eq.  879.    In  MinneMta  the 

Am.  Dec.  328;  Elliott  v.  Wood,  53  Barb,  foreclosure  of  the  usurions  mortgage,  and 

'285,;  Mumford  v.  Am.  Life  Ins.  Co.  4  N.  sale  under  the  power  to  one  not  a  bona  fide 

Y.  463, 485 ;  Tyler  r.  Mass.  Mat.  Ins.  Co.  purchaser,  does  not  prevent  the  granting  of 

108  III.  58 ;  Perkins  v,  Conant,  29  111.  184,  relief.    Jordan  v,  Humphrey,  31  Minn.  495, 

81  Am.  Dec.  305 ;  Carter  v,  Moses,  39  111.  18  N.  W.  Rep.  450  ;  Exley  v.  Berry  hill,  37 

539.  Minn.   182,  33  N.  W.  Rep.  567 ;  Scott  p. 

>  Bell  V.  Fergus,  55  Ark.  536,  18  S.  W.  Austin,  86  Minn.  460,  32  N.  W.  Rep.  864. 
Rep.  931.  Only  a  bona  fids  purchaser  for  ralne  with- 

>  Ferguson  v.  Soden   (Mo.),  19  S.  W.  out  notice  is  protected  nnder  such  a  ssle. 
Rep.  727,  quoting  text.  Jordan  v.  Humphrey,  31  Minn.  495,  18  N. 

^  Jackson  v.  Dominick,  14  Johns.  435 ;  W.  Rep.  450. 

Welsh  V,  Coley,  82  Ala.  363, 2  So.  Rep.  733 ;  *  Fessenden  v,  Taft,  65  N.  H.  39,  17  AiL 

McLaughlin  v.  Coagrove,  99  ^ass.  4.    So  Rep.  713;  Riddle  v,  Roseniield,  103  Bl. 

with  any  purchaser  who  has  notice  of  the  600. 

usury  at  the  time  of  sale.    Bissell  v,  Kel-  ^  Terhune  v.  Taylor,  27  N.  J.  Eq.  80; 

logg,  60  Barb.  617,  65  N.  Y.  432.    So  with  Real  Estote  Trust  Co.  v.  Keech,  7  Hun,  253, 

a  mortgagee  of  chattels  who  has  seized  the  25.  Am.  Rep.  181,  and  cases  dted  ;   Abra- 

property.     Wetherell  t;.  Stewart,  35  Minn,  hams  v.  Ciaussen,  52  How.  Pr.  241  ;  Lang- 

496,  29  N.  W.  Rep.  196.    But  in  Kew  Jer-  don  v.  Gray,  52  How.  Pr.  387 ;  Sweny  v, 

sey  it  is  held  that  a  subsequent  mortgagee  Peaslee,  17  N.  Y.  Supp.  225;  Donnington 

may  set  np  usury  nnder  his  petition  for  the  v.  Meeker,  11  N.  J.  £q.  362 ;  Trusdell  i\ 

surplus  money  remaining  in  court  after  sat-  Jones,  23  N.  J.  £q^  121,  554;  Mahoney  r. 

isfying  prior  mortgages.  Hutchinson  v.  Ab-  Mackubin,  54  Md.  268. 
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tract  that  is  affected  by  the  usury.  The  mortgage,  not  being  usu- 
rious in  its  origin,  is  not  made  so  retrospectively  by  the  receipt  of 
usurious  interest  under  an  agreement  to  forbear  demand  of  pay- 
ment, though  the  penalty  of  the  statute  may  be  incurred.^  But 
if  the  usury  goes  back  to  the  original  transaction,  the  mortgage  is 
rendered  void  by  the  usury .^  A  provision  of  the  lex  loci  contractus^ 
rendering  void  the  original  contract  when  extra  interest  is  taken 
for  the  forbearance  of  the  payment  of  money  when  due,  will  not 
be  enforced  in  a  foreign  State,  because  the  forfeiture  is  in  the  na- 
ture of  a  remedy.  The  lex  fori  determines  the  remedy ;  the  lex 
loci  contractuSy  the  validity  and  construction.^ 

An  agreement  after  maturity  of  the  mortgage  debt  to  pay  a  rate 
of  interest  higher  than  is  allowed  by  law,  as  an  indemnity  to  the 
mortgagee  for  interest  paid  by  him  on  money  borrowed  in  another 
State  at  such  higher  rate,  will  not  for  that  reason  be  upheld.^ 

648.  If  a  pasnnent  made  by  a  mortffaeror  as  a  premium  for 
an  extension  of  the  time  of  payment  of  the  principal  debt  is 
void  for  the  purpose  for  which  it  was  made,  it  should  be  credited 
as  a  payment  upon  the  mortgage  debt  as  of  the  time  when  it  was 
roade.^ 

649.  Under  some  usury  laws  an  agreement  to  extend  the 
time  of  payment  of  a  mortfirage  is  void  if  made  in  considera- 
tion of  a  usurious  payment  or  contract.^  But  while  the  cases 
are  in  harmony  upon  this  point,  they  are  not  agreed  whether  it.  is 
the  privilege  of  the  borrower  alone  to  take  advantage  of  the  usu- 
rious taint  of  the  contract;  or  whether,  for  instance,  the  lender 
may  disregard  the  contract  and  proceed  before  the  expiration  of 
such  extension  to  enforce  payment  or  foreclose  the  mortgage.  On 
the  one  hand,  it  is  held  that  the  lender  cannot  wilfully  violate  the 
statute  against  usury,  and  then  take  advantage  of  his  own  wrong 
by  repudiating  the  contract;  that  the  borrower  or  his  surety,  or 
personal  representative,  can  alone  set  up  the  usury ;  in  other 
words,  that  the  victim  of  the  usury,  and  not  the  usurer,  can  take 
advantage  of  the  statute.*^     But  even  if  an  extension  made  upon 

1  TbompciOD  V.  Woodbrid(j^e,  8  Mass.  256 ;  *  Laiog  v.  Martin,  26  N.  J.  Eq.  93  ; 
Lindsay  v.  Hill,  66  Me.  212,  22  Am.  Hep.  Trasdell  v.  Jones,  23  N.  J.  Eq.  121,  554  ; 
564;  Hawhe  i;.  Snjdaker,  86  III.  197.  Nightingale  v.  Meginnis,  34  N.  J.  L.  461  ; 

2  Smith  V.  Hathorn,  88  N.  Y.  211,  revers-  Patterson  t;.  Clark,  28  6a.  526.  See,  also, 
ing  25  Han,  159.  Oharch  v.  Maloy,  70  N.  Y.  63. 

<  Lindsay  v.  Hill,  66  Me.  212,  22  Am.  «  Church  t;.  Maloy,  70  N.  Y.  63. 

Rep.  564.  ■'  Billington  v.  Wagoner,  33  N.   Y.  31  ; 

*  Eslaya  v.  Lepretre,  21  Ala.  504, 56  Am.  La  Farge  v.  Hcrter,  9  N.  Y.  24l.  See,  how- 
Dec.  266.  ever,  Church  t;.  Maloy,  70  N.  Y.  63. 
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a  usurious  payment  be  binding  at  the  election  of  the  mortgagor, 
if  upon  a  foreclosure  suit  he  requires  that  the  premium  paid  shall 
be  credited,  he  disaffirms  the  contract  for  extension,^  He  is  en- 
titled to  the  credit ;  but,  having  received  that,  he  is  not  entitled  to 
the  extension,  so  as  to  prevent  the  whole  principal  from  being  re- 
garded as  due. 

A  distinction  has  been  taken  between  a  contract  for  extension 
founded  upon  a  consideration  of  an  actual  payment  of  money  made 
at  the  time  of  the  contract,  and  one  made  upon  an  executory  con- 
tract to  pay  usury  ;  and  it  is  held  that,  while  the  contract  is  bind- 
ing upon  the  creditor  in  the  former  case,  it  is  not  binding  in  the 
latter,  as,  for  instance,  when  the  consideration  for  the  extension  is 
a  promissory  note  of  the  debtor.^ 

Extension  of  the  time  of  payment  is  a  sufficient  consideration 
for  an  agreement  to  increase  the  rate  of  interest  upon  the  debt,  and 
when  the  arrangement  has  once  been  entered  upon,  without  a  defi- 
nite limitation  of  its  continuance  being  agreed  upon,  it  will  be  pre- 
sumed that  the  increased  rate  of  interest  continues  as  long  as  the 
forbearance  is  granted.^ 

But,  on  the  other  hand,  the  rule  has  sometimes  been  declared  to 
be,  that  the  court  will  not  help  either  party  to  enforce  a  usurious 
contract  while  it  remains  executory.^  A  promise  to  extend  the 
time  of  payment  of  a  mortgage  made  in  consideration  of  a  note 
for  a  usurious  premium  is  void ;  and  the  mortgagee  may  foreclose 
it  before  the  expiration  of  the  extended  time  upon  his  giving  up 
the  usurious  note.  The  usurious  contract  in  such  case  iremains 
•  executory.  It  is  not  the  privilege  of  the  borrower  alone  to  take 
advantage  of  the  usurious  taint.  The  statute  makes  the  contract 
void.^ 

m 

II.  Compound  Interest, 

660.  As  to  oompound  interest  the  general  rule  is,  that  an 
executory  contraot  for  it  oannot  be  enforced ;  but  that  the  pay- 
ment of  such  interest  by  the  debtor,  understandingly  and  under 
no  peculiar  circumstances  of  oppression,  does  not  constitute  usury .^ 
It  is  admitted  that  there  is  no  law  prohibiting  such  a  contract,  but 

1  Charch  v.  Maloy,  70  N.  Y.  63.  *  Haggerty  v,  Allaire  Works,  5  Sandf. 

2  Billington  v.  Wagoner,  33  N.  Y.  31 ;    230. 

Jones  17.  Truadell,  23  N.  J.  Eq.  1 21 ,  per  Chief       «  Jones  v.  Tmsdell,  23  N.  J.  Eq.  1 21 ,  554. 
Justice  Beasley.     See,  however,  Church  v.       ^  Jones  v.  Trnsdell,  23  N.  J.  Eq.  121. 
Maloy,  70  N.  Y.  63.  «  Culver  r.  Bigelow,  43  Vt.  249. 
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the  coarts  have  adopted  the  rule  from  notions  of  policy ;  ^  holding 
that  although  it  may  be  demanded  and  recovered  as  it  becomes  due, 
an  agreement  to  pay  interest  on  the  interest  after  it  becomes  due 
cannot  be  enforced.*  Lord  Thurlow  said :  *  "  My  opinion  is  in  favor 
of  interest  upon  interest;  because  I  do  not  see  any  reason,  if  a 
man  does  not  pay  interest  when  he  ought,  why  he  should  not  pay 
interest  for  that  also.  But  I  have  found  the  court  in  a  constant 
habit  of  thinking  the  contrary,  and  I  must  overturn  all  the  pro- 
ceedings of  the  court  if  I  give  it."  Lord  Eldon  also  said  that  a 
bargain  for  interest  on  interest  was  neither  unfair  nor  illegal,  but 
that  it  could  not  be  allowed  because  it  tended  to  usury,  although  it 
was  not  usury.* 

In  several  States  it  is  now  provided  by  statute  that  interest  upon 
interest  may  be  contracted  for;^  and  it  would  seem  that  inasmuch 

^  For  nameroiu  authorities  in  support  of  not  nsarions  upon  interest  overdae  is  not 
the  rnle  that  interest  shall  not  bear  interest,  constraed  to  be  usury.  G.  S.  1891,  §  2089. 
except  bj  virtue  of  an  agreement  made  In  Kissonri  parties  may  contract  in  writ- 
after  the  interest  has  become  due,  see  Force  ing  for  the  payment  of  interest  upon  inter- 
r.  Elizabeth,  28  N.  J.  £q.  403,  note.  est,  but  the  interest  shall  not  be  competed 

^  Connecticut  v.  Jackson,  1  Johns.  Ch.  of  tener  than  once  in  a  year.    Where  a  dif- 

13,  7  Am.  Dec.  471 ;  Van  Benschooten  v.  ferent  rate  is  not  expressed,  interest  upon 

Lawson,  6  Johns.Ch.  313. 10  Am.  Dec.3d3;  Interest  is  at  the  same  rate  as  interest  on 

Stewart  v.  Fetree,  55  N.  Y.  621, 14  Am.  Rep.  the  principal  debt.    R.  S.  1889,  §  5977  ; 

352 ;  Article  in  16  Alb.  L.  J.  252.  Waples  v.  Jones,  62  Mo.  440. 

*  In  Waring  v,  Cnnliffe,  1  Ves.  Jan.  99.  In  California  the  parties  may  contract  in 

*  Chambers  t;.  Goldwin,  9  Ves.  254,  271.  writing,  and  agree  that  if  the  interest  is 
See,  also,  Blackburn  t^.  Warwick,  2  Y.  &  not  punctually  paid  it  shall  become  part  of 
C.  92,  per  Alderson,  B. ;  Barnard  v.  Young,  the  principal  and  bear  interest  at  the  same 
17  Yes.  44.  47 ;  Leith  r.  Irvine,  1  Myl.  &  rate.    Civil  Code  1885,  §  1919. 

K.  277,  284 ;   Thornhill  v.  Evans,  2  Atk.  In  Wisooniin  it  is  provided  that  interest 

330.  shall  not  be  compounded,  or  bear  interest 

6  Xn  Ifiehigan  it  is  provided  that  when  upon  interest,  unless  there  be  an  agreement 
any  instalment  of  interest  upon  any  note,  to  that  effect,  expressed  in  writing,  and 
bond,  mortgage,  or  other  written  contract  signed  by  the  party  to  be  charged  there- 
shall  hare  become  due,  and  the  same  shall  with.  R.  S.  1878,  §  1689. 
remain  unpaid,  interest  may  be  computed  On  the  other  hand,  express  provisions 
and  collected  on  any  such  instalment  so  against  compound  interest  have  been  made 
dne  and  unpaid,  from  the  time  at  which  it  in  a  few  States. 

became  due,  at  the  same  rate  as  specified  Arkansas :  In  no  case  where  a  payment 

in  any  such  note,  bond,  mortgage,  or  other  shall  fall  short  of  paying  the  interest  due 

written   contract,  not   exceeding    ten  per  at  the  time  of  making  such  payment  shall 

cent. ;  and  if  no  rate  of  interest  be  speci-  the  balance  of  such  interest  be  added  to  the 

fied  in  such  instrument,  then  at  the  rate  of  principal.    Dig.  of  Stats.  1884,  §  4738. 

seven  per  centum  per  annum.   Annot.  Stats.  In  Louisiaiia  interest  upon  interest  can- 

1882,  §  1599.    But  interest  cannot  be  com-  not  be  recovered  unless  it  be  added  to  the 

puted  on  interest  accruing  after  the  princi-  principal,  and  by  another  contract  made  a 

pal  is  due.    McVicar  v.  Denison,  81  Mich,  new  debt.    No  stipulation  to  that  effect  in 

348,  45  N.  W.  Rep.  659.  the  original  contract  is  valid.    Rev.  Civil 

MinnMota:    Interest    cannot    be    com-  Code  1870, 1885,  art.  1939. 

pounded;  but  a  contract  to  pay  interest  In  Idaho  compound  interest  is  not  al- 
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as  the  objection  to  each  contracts  has  been  that  they  savored  of 
usury,  and  inasmuch  as  it  has  always  been  held  that  the  parties 
may,  by  a  new  agreement  after  the  interest  has  accrued,  turn  it 
into  principal,  in  those  States  where  the  laws  against  usury  have 
been  abolished  there  can  be  no  reason  why  an  agreement  for  turn- 
ing interest  into  principal  is  not  valid.  But  in  Nevada,  although  it 
is  provided  by  statute  that  parties  may  agree  in  writing  for  the  pay- 
ment  of  any  rate  of  interest,  it  is  held  in  equity  that  a  contract  for 
compound  interest  cannot  be  enforced.^  The  court  say  that,  ^^  when 
the  Nevada  statute  was  passed,  it  was  the  settled  rule  of  courts  of 
equity  to  refuse  to  allow  compound  interest  when  their  aid  was  in- 
voked to  collect  a  debt.  In  courts  of  law  the  rule  was  not  so  well 
settled,  but  we  think  a  majority  of  the  States  of  this  Union,  and 
the  English  courts  of  law,  had  refused  to  enforce  that  portion  of 
conti*acts  which  provided  for  the  collection  of  compound  interest. 
None  of  these  rulings  were  founded  on  the  statutes  against  usury, 
but  on  the  general  principles  of  the  common  law  as  it  existed,  with- 
out reference  to  the  usury  law." 

In  States  where  all  usury  laws  have  been  abolished  it  would 
seem  that  a  stipulation  for  the  payment  of  compound  interest  is 
valid  and  may  be  enforced.^  And  so,  where  parties  may  contract 
for  interest  not  exceeding  a  certain  rate,  a  contract  may  be  made 
for  compound  interest,  provided  the  interest  on  the  principal  debt, 
together  with  the  interest  on  the  interest  coupons,  does  not  exceed 
at  the  maturity  of  the  debt  the  limited  rate  of  interest.' 

661.  So  longr  as  the  agreement  for  compound  interest  is  ex- 
ecutory merely,  the  courts  will  not  lend  their  aid  to  enforce  it ; 
but  when  the  contract  has  been  acted  upon  by  the  parties,  and  such 
interest  has  been  paid,  the  courts  will  not  require  a  repayment,  nor 
will  they  hold  the  transaction  to  be  in  any  degree  tainted  with 
usury  by  reason  of  such  payment.  Such  an  agreement  does  not 
render  a  mortgage  usurious,  but  the  contract,  so  far  as  it  provided 
for  usurious  interest,  is  void ;  but  it  may  be  enforced  for  the  debt 
and  interest,  even  where  usury  makes  void  the  contract.*  An 
agreement  to  pay  interest  on  interest,  made  after  the  interest  has 

lowed,  bat  a  debtor  may  agree  in  writing  *  Mnrtagh  r.  Thompion,  28  Neb.  S5S,  44 

to  pay  interest  upon  interest  overdue  at  N.  W.  Rep.  45t ;  MaUiewa  v.  Toogood,  S3 

the  date  of  such  agreement.    R.  S.  1887,  Neb.  586,37  N.  W.  Rep.  265,  8  Am.  St. 

§  1265.  Rep.  181 ;  Richardson  v,  Campbell,  34  Neb. 

1  Cox  V.  Smith,  1  Ner.  161, 90  Am.  Dec  181,  51  N.  W.  Rep.  758 ;  Reed  v.  Miller,  1 

476.    Questionable.  Wash.  St.  426,  25  Pac.  Rep.  334. 

^  Clarkson  v.  Henderson,  L.  R.  14  Ch.  ^  Mowry  v.  Bishop,  5  Paige,  98. 
D.  348. 
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accrued,  is  valid  and  may  be  enforced.^  By  such  agreement  the 
parties  turn  the  interest  into  principal. 

Some  recent  decisions  do  away  with  this  distinction,  and  hold 
that  there  is  no  objection  to  a  contract  for  interest  upon  interest.^ 

In  Ohio  and  Iowa  it  is  the  settled  rnle  that  when  interest  is  pay- 
able by  the  terms  of  a  mortgage  at  stated  periods,  without  any 
special  agreement  to  that  effect,  it  becomes  principal  from  the  time 
of  payment,  and  may  be  recovered  as  such,  with  interest  from  the 
time  it  became  due.  Upon  a  note  which  simply  provides  for  the 
payment  of  interest  annually,  the  interest  on  the  interest  will  be 
computed  at  the  legal  rate  provided  for  cases  where  the  parties  do 
not  agree  upon  a  higher  rate ;  and  although  the  interest  upon  the 
note  be  fixed  at  a  higher  rate,  in  the  absence  of  any  agreement  as 
to  the  rate  of  interest  upon  accrued  interest  that  rate  will  not  gov« 
ern.^  Where  interest  upon  a  mortgage  note  was  payable  annually, 
interest  upon  the  delinquent  interest  was  allowed,  although  the 
note  was  made  in  New  York  and  was  payable  there,  where  the  rule 
was  otherwise.* 

But  when  interest  on  interest  is  stipulated  for,  the  rate  reserved 
by  mortgage,  if  within  the  limits  allowed  by  law,  will  control.^ 

662.  Accrued  interest  is  a  debt ;  and  even  where  an  agree- 
ment  made  at  the  time  of  the  loan  for  converting  interest  into 
principal,  from  time  to  time  as  it  shall  become  due,  is  not  allowed 
because  it  is  regarded  as  offensive  and  usurious,  yet  when  it  has 
become  due  there  is  no  objection  to  the  parties  converting  such 
interest  into  principal,  and  securing  it  by  a  further  mortgage*  It 
is  regarded  as  in  the  nature  of  a  further  advance,  and  not  only 
may  it  form  the  consideration  of  a  second  or  further  mortgage,  but 
as  between  the  parties  it  may  be  tacked  to  the  first  mortgage.^  If 
interest  be  demanded  when  due,  it  legally  bears  interest  from  that 

1  Tylee  o.  Yates,  3  Barb.  222 ;  Fobes  v,  *  Watkinson  v.  Root,  4  Ohio,  373;  Dun- 
Can  tfield,  3  Ohio,  17, 18 ;  Fftnlling  v.Creagh,  lap  v.  Wiseman,  2  Disney,  398. 
54  AU.  646 ;  JForce  v.  Elizabeth,  28  N.  J.  •  Quimby  v.  Cook,  10  Allen,  32 ;  Wil- 
Eq.  403,  note;  Thayer  v.  Star  Mining  Co.  cox  v.  Howland,  23  Pick.  167 ;  Finckard  v. 
105  III  541 ;  Drnry  v,  Wolfe,  134  lU.  294,  Ponder,  6  Ga.  253 ;  Townaend  ».  Coming, 
25  N.  E.  Rep.  626;  Gilmore  v.  Bissell,  124  1  Barb.  627 ;  Williama  v.  Haoce,  7  Paige, 
Dl.  488, 16  N.  E.  Rep.  925.  581 ;  Eslava  v.  Lepretre,  21  Ala.  504,  56 

s  UoUingsworth  v.  Detroit,  3  McLean,  Am.  Dec   266 ;   Banks  v.  McClellan,  24 

472  ;  Scott  v,  SafFold,  37  Ga.  384.  Md.  62,  87  Am.   Dec.   594 ;   Fitzhugh  v. 

«  Cramer  v.  Lepper,  26  Ohio  St  59,  20  McPherson,  3  Gill,  408;  Hale  v.  Hale,  1 

Am.  Rep.  756 ;  Mann  v.  Cross,  9  Iowa,  327.  Cold.  233,  78  Am.  Dec.  490 ;  Parham  v. 

*  Preston  v.  Walker,  26  Iowa,  205,  96  Palliam,  5  Cold.  497  ;  Barbour  v.  Tomp- 

Am.  Dec.   140;   Burrows  v.   Stryker,  47  kins,  31  W.  Va.  410,  420,  7  S.  K  Rep.  1, 

Iowa,  477.  quoting  text. 
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time ;  or  if  no  demand  be  proved,  then  from  the  commencement  of 
8uit.^ 

When  a  mortgage  is  given  to  secure  the  payment  of  money  in 
instalments,  to  commence  at  a  future  day,  ^'  with  interest  semi-an- 
nually," interest  begins  to  run  from  the  making  of  the  contract. 
The  holder  may  sue  for  each  half  year's  interest  as  it  becomes  due, 
although  the  principal  is  not  due.^ 

662  a.  Taking  interest  upon  a  loan  in  a.dvance  for  the  ordi- 
nary term  of  commercial  paper,  or  even  for  a  year,  or  annually  in 
advance,  is  not  usury,  though  the  result  in  such  case  is  to  enable 
the  creditor  to  make  interest  upon  interest.^  But  if  a  debtor  gives 
his  creditor  a  new  note  and  mortgage  for  the  amount  of  the  debt, 
to  which  is  added  interest  for  a  year,  and  also  interest  on  such  inter- 
est for  that  period,  the  transaction,  may  be  regarded  as  usurious.^ 

663.  Interest  coupons.^  —  It  is  the  general  practice  for  corpora- 
tions, in  making  mortgages  upon  their  property,  to  attach  to  the 
mortgage  bonds  coupons  representing  the  interest  payable  at  the 
several  times  when  the  interest  falls  due  ;  ^  and  this  practice  has 
been  adopted  in  several  States  quite  extensively  by  individuals,  in 
making  ordinary  mortgages  or  trust  deeds  upon  their  private  prop- 
erty. Such  coupons  for  the  payment  of  definite  sums  of  money  at 
specified  times  are  in  efiFect  promissory  notes,  and  are  held  to  draw 
interest  after  maturity.^  Such  interest  is  computed  at  the  legal 
rate  when  the  rate,  as  is  usual,  is  not  expressed  in  the  coupon  itself. 
The  rate  of  interest  provided  for  in  the  bonds  does  not  control.^ 
But  if  the  interest  coupons  are  not  independent  obligations  nor 
strictly  commercial  securities,  upon  which  the  mortgagor  is  liable, 
the  rule  that  interest  coupons  bear  interest  after  maturity  is  not  ap- 
plicable.    Thus,  if  the  mortgage  is  made  by  a  guardian,  and  it  is 

1  Howard  v.  Farley,  19  Abb.  Fr.  126;  «  First  Nat.  Bank  v.  Davis,  108  HI.  633. 

Stewart  r.  Petree,  55  N.  Y.  621,  U  Am.  ^  See  Jones  on  Corp.  Bonds  and  Mort- 

Rep.  352 ;  Force  v.  Elizabeth,  28  N.  J.  £q.  gages,  §§  235-267. 

403,  406,  where  anthorities  are  collected  in  ^  Harper  v.  Ely,  70  III.  581 ;  Hollings- 

note;   Meyer  v.   Graeber,   19  Eans.   165;  worth  v.  Detroit,  3  McLean,  472 ;  Gelpecke 

Article  in  16  Alb.  L.  J.  252.  v.  Dabaque,  1  Wall.  175,  206;  Dnnlap  v. 

^  CoDners  v.  Holland,    113    Mass.    50;  Wiseman,  2  Disney,  398;  Colambia  Co.  v. 

Hastings  v.  Wiswall,  8  Mass.  455.  King,  13  Fla.  451. 

'  Bloomer  v.  Mclnemey,  30  Han,  201 ;  ^  Jones  on  Corp.  Bonds  and  Mortgages, 

Mitchell  v.  Lyman,  77  111.  525 ;  McGill  v.  §  256,  and  numerous  cases  cited ;  United 

Ware,  5  111.  21 ;  Leonard  v.  Cox,  10  Neb.  States  Mortg.  Co.  v,  Sperry,  138  U.  S.  313, 

541,  7  N.  W.  Rep.  289;  Hose  v.  Mnnford  338,  11  Sup.  Ct.  Rep.  321 ;  Harper  v.  Ely, 

(Neb.),  54  N.  W.  Rep.  122;  Goodrich  v.  70  III.  581,  586;  Humphreys  v.  Morton, 

Reynolds,  31  HI.  490;  Hoyt  i;.  Institution  100  HI.  592;  Benneson  v.  Savage,  130  III. 

for  Savings,  110  111.  890;  Telford  v.  Gar-  352,  367,  22  N.  E.  R«p.  838. 

rels,  132  III.  550,  24  N.  E.  Rep.  573;  Man-  ^  Jones  on  Corp.  Bonds  and  Mortgages, 

hattan  Co.  v,  Osgood,  15  Johns.  162.  §  256. 
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recited  in  the  bonds  and  mortgage  that  he  and  his  estate  are  exempt 
from  all  liability  for  the  moneys  borrowed,  and  the  ward  is  not  per- 
sonally liable,  the  bonds  as  well  as  the  coupons  are  in  effect  payable 
out  of  particalar  funds,  and  are  not  in  any  sense  commercial  paper. 
In  such  case  the  coupons  do  not  bear  interest  after  maturity.^ 

As  a  general  rule,  there  is  no  sound  reason  why  the  parties  may 
not  provide  that  after  maturity  the  coupons  shall  bear  any  rate  of 
interest  allowed  by  law.^ 

Interest  coupons,  although  detached  from  the  bond,  are  still  cov- 
ered by  the  lien  of  the  mortgage  given  to  secure  the  bond.^  Such 
coupons  are  usually  payable  to  bearer,  and  may  be  transferred  and 
presented  by  any  holder.* 

654.  A  provision  for  the  payment  of  interest  annually,  and 
that  if  not  so  paid  it  shall  be  compounded,  is  no  waiver  of  the 
riffht  to  enforce  pasonent  when  due ;  and  if  the  deed  further  pro- 
vides that,  upon  a  failure  to  pay  the  debt  or  interest  as  it  matures, 
the  whole  shall  become  due  and  payable,  upon  a  failure  to  pay  the 
interest  annually  the  whole  debt  or  the  interest  only  may  be  en- 
forced, at  the  creditor's  election.^ 

666.  Computation  of  interest.  —  When  no  payments  have  been 
made  upon  the  mortgage,  the  interest  should  be  computed  from  the 
date  of  the  note  until  the  rendition  of  the  decree.  It  is  erroneous 
to  compute  the  interest  to  the  time  of  maturity,  and,  adding  it  to 
the  principal,  then  to  compute  it  upon  the  gross  amount  to  the  time 
of  rendering  the  decree.^ 

The  rule  for  computing  interest  when  a  partial  payment  has  been 
made  is  to  apply  the  payment  in  the  first  place  to  the  interest  then 
due.  This  is  sometimes  called  the  Massachusetts  or  the  United 
States  rule,  and  was  laid  down  by  Chancellor  Kent  as  follows : 
*^  When  partial  payments  have  been  made,  apply  the  payment,  in 
the  first  place,  to  the  discharging  of  the  interest  then  due.  If  the 
payment  exceeds  the  interest,  the  surplus  goes  towards  discharging 
the  principal,  and  the  subsequent  interest  is  to  be  computed  on  the 

1  United  States  Mortgage  Co.  v,  Sperry,  Mathews  v.  Toogood,  23  Neb.  536, 37  N.  W. 
138.U.  S.  313, 11  Sup.  Ct.  Rep.  321.  Rep.  265,  8  Am.  St.  Rep.  181,  and  25  Neb. 

2  Yet  in  Hebraaka  it  is  the  law  that  when  99,  41  N.  W.  Rep.  130;  Richardson  v. 
a  party  loans  money  at  the  highest  legal  CampbeU,  27  Neb.  644,  43  N.  W.  Rep.  405 ; 
rate,  and  coupon  notes  are  taken  for  the  Rose  v.  Munford  (Neb.),  54  N.  W.  Rep.  129. 
interest,  which  stipulate  that  interest  shall  '  Miller  v.  Rutland  &  Washington  R.  R. 
be  allowed  thereon  after  maturity  at  the  Co.  40  Vt.  399,  94  Am.  Dec.  414. 
maximum  rate,  the  contract  is  not  thereby  *  Sewall  v.  Brainerd,  38  Vt.  364. 
rendered  usurious,  though  no  interest  will  ^  Waples  r.  Jones,  62  Mo.  440. 

be  allowed  on  such  coupons.  Hager  v.  >  Barker  o.  International  Bank,  80  111.  96. 
Blake,   16  Neb.   12,  19  N.  W.  Rep.  780;    See,  also,  Leonard  c.  Villars,  23  Dl.  377. 
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balance  of  the  principal  remaining  due.  If  the  payment  be  less 
than  the  interest,  the  surplas  of  interest  must  not  be  taken  to  aug- 
ment the  principal,  but  the  interest  continues  on  the  former  princi- 
pal until  the  period  when  the  payments,  taken  together,  exceed  the 
interest  due,  and  then  the  surplus  is  to  be  applied  towards,  discharg- 
ing the  principal,  and  interest  is  to  be  computed  on  the  balance  as 
aforesaid."     This  is  the  rule  generally  adopted  in  this  country.^ 

What  is  known  as  the  Connecticut  rule  is  adopted  in  some  States. 
By  this  rule,  interest  is  reckoned  upon  the  principal  up  to  the  liqui- 
dation of  the  indebtedness,  and  then  the  interest  on  payments  up 
to  the  same  time,  and  this  amount  is  deducted  from  the  principal 
and  interest. 

In  computing  interest  upon  a  note  with  interest  payable  anna- 
ally,  intermediate  payments  made  on  account  of  the  interest  accru- 
ing, but  not  yet  due,  should  be  deducted  at  the  end  of  the  year, 
without  any  allowance  of  interest  upon  them  ;  but  rests  should  not 
be  made  at  the  time  of  such  intermediate  payments,  as  that  would 
result  in  giving  compound  interest  upon  the  loan.^ 

III.  Conflict  of  Law8. 

666.  The  general  rule  undoubtedly  is,  that  the  law  of  the 
place  where  the  contract  is  executed  governs  as  to  the  construction 
and  validity  of  it ;  but  there  is  this  well-recognized  exception  to  the 
rule,  or  qualification  of  it,  that,  where  the  contract  is  to  be  per- 
formed in  another  place,  then  the  law  of  the  place  of  performance 
will  govern.^  When  the  mortgage  debt  is  by  its  terms  made  pay- 
able in  the  State  where  the  land  is  situated,  though  the  mortgage 
was  executed  in  another  State,  the  contract,  so  far  as  it  is  personal, 
is  to  be  interpreted  by  the  laws  of  the  place  of  performance.^  But 
the  place  where  the  mortgage  is  made  payable  may  be  different 
from  the  place  where  the  land  is  situated ;  and  the  mortgage  may 
have 'been  executed  in  still  a  third  place,  and  the  question  arises, 
By  what  law  is  the  mortgage  then  to  be  governed  ?  ^^  Obligations, 
in  respect  to  the  mode  of  their  solemnization,"  says  Mr.  Wharton,* 
*'  are  subject  to  the  rule  locm  regit  actum  ;  in  respect  to  their  inter- 
pretation, to  the  lex  loci  contracttis  ;  in  respect  to  the  mode  of  per- 
formance, to  the  law  of  the  place  of  performance.     But  the  lex 

1  Wallace  v.  Glaser,  82  Mich.  190,  46  N.  Co.  v.  Bank  of  Ashland,  12  Wall.  226; 
W.  Rep.  227 ;  Payne  v.  Aveiy,  21  Mich.  Little  v,  Riley,  43  N.  H.  109 ;  Pftrham  v. 
524.  Pnlliam,  5  Cold.  497 ;  Lindsay  v.  HiU,  66 

2  TowDsend  v.  Riley,  46  N.  H.  300.  Me.  212,  22  Am.  Rep.  564. 

'  Morgan  t;.  New  Orleans,  Mobile  &  Tex.        *  Duncan  v.  Helm,  22  La.  Ann.  418. 
R.  R.  Co.  2  Woods,  244;  Jnnction  R.  R.       *  Condict  of  Laws,  §  401  p. 
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fori  determines  when  and  how  such  laws,  when  foreign,  are  to  be' 
adopted,  and,  in  all  cases  not  specified  above,  supplies  the  applica- 
tory  law."  Mr.  Justice  Hunt,  in  a  recent  case  before  the  Supreme 
Court  of  the  United  States,  after  quoting  the  rule  as  above  laid  down, 
himself  states  it  as  follows :  ^  ^^  Matters  bearing  upon  the  execution, 
the  interpretation,  and  the  validity  of  a  contract  are  determined 
by  the  law  of  the  place  where  the  contract  is  made.  Matters  con- 
nected with  its  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.  Matters  respecting  the  remedy,  such 
as  the  bringing  of  suits,  admissibility  of  evidence,  statutes  of 
limitation,  depend  upon  the  law  of  the  place  where  the  suit  is 
brought." 

667.  What  law  governs.  —  The  validity  of  a  contract,  secured 
by  mortgage  made  in  one  State  upon  lands  in  another  State,  de- 
pends, so  far  as  the  usury  laws  affect  it,  upon  the  question,  By 
the  law  of  which  State  is  the  contract  itself  governed  ?  If  the  loan 
is  to  be  repaid  in  the  State  where  it  is  made,  'the  contract  will  be 
governed  by  the  laws  of.  that  State,  even  when  secured  by  mort- 
gage of  land  situate  in  another  State.^  If  nothing  be  said  about  the 
place  of  payment,  the  contract  is  presumably  payable  where  the 
parties  reside  and  the  contract  is  made,  although  the  land  be  situ- 
ated in  another  State ;  and  the  validity  of  the  contract  would  be 
determined  by  the  laws  of  the  place  of  contract.^  If  no  place  of 
payment  be  named,  and  the  mortgagee  reside  in  the  State  in  which 
the  land  lies,  and  the  mortgage  is  there  delivered  and  the  loan  re- 
ceived by  an  agent  of  the  mortgagor  who  resides  in  another  State, 
the  contract  will  be  governed  by  the  law  of  the  former  State.^  But 
the  parties  may  contract  with  reference  to  the  law  of  a  State  other 
than  that  where  the  land  is  situated,  and,  if  the  note  or  mortgage  be 
made  payable  in  that  State,  the  law  of  that  State  will  govern  in 
the  construction  and  legal  effect  of  the  contract.^  The  parties  may 
stipulate  for  interest  with  reference  to  the  laws  of  either  the  place 

1  Scndder  o.  Union  Nat.  Bank.  91  U.  S.  Williams  v.  Fitzhugh,  37  N.  Y.  444 ;  Bly- 

406.  denbargh  v.  Cotheal,  5  N.  J.  £q.  631 ;  Dob- 

>  3  Kent  Com.  460;  Story's  Conflict  of  bin  v.  Hewett,  19  La.  Ann.  513;  Cubbedge 

Laws,  §§  287,  292,  293;  Cope  v.  Wheeler,  v.  Napier,  62  Ala.  518. 

41  N.  Y.  303,  53  Barb.  350,  46  Barb.  272 ;  *  Mills  v,  Wilson  (Pa.),  7  Reporter,  218, 

Newman  ».  Kershaw,  10  Wis.  333 ;   Ken-  6  W.  N.  C.  No.  23. 

nedy  v.  Knight,  21  Wis.  340;  Mills  9.  Wil-  >  Robinson  v.  Bland,  2  Burr.  1077;  Slo- 

son,  88  Fa.  St;  1 18.  cam  v,  Pomeroy,  6  Cranch,  221 ;  Fitch  v. 

'  Cope  V.  Alden,  53  Barb.  350,  affirmed  Remer,  1  Flippin,  15;  Duncan  r.  Helm,  22 

41  N.  Y.  303;  the  action  was  for  surplus  La.  Ann.  418;  Nichols  v.  Cosset,  1  Root, 

money.    And    see    Reimsdyk  v.  Kane,  1  294.    See  Oregon  &  Washington  Trust  Co. 

Gall.  371,  374;  Fitch  v.  Remer,  1  Flippin,  v.  Rathbnn,  5  Sawyer,  32;  Buchanan  v. 

15;  WUliams  v,  Ayraalt,  31   Barb.  364;  Drovers' Nat.  Bank,  55  Fed.  Rep.  223. 
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of  contract  or  the  place  of  payment,  so  long  as  the  provision  be 
made  in  good  faith,  and  not  as  a  cover  for  usury .^ 

A  corporation  chartered  in  the  State  of  New  York  was  author- 
ized to  lend  money  on  bond  and  mortgage  of  real  estate  situated 
within  the  United  States,  at  a  rate  of  interest  not  exceeding  the 
legal  rate.  This  corporation  loaned  money  upon  mortgages  of  land 
situate  in  the  State  of  Illinois  at  nine  per  cent,  per  annum,  which 
the  ]aw  of  that  State  permitted,  although  the  highest  rate  of  inter- 
est permitted  by  the  laws  of  New  York  was  seven  per  cent.  It 
was  held  that  the  mortgage  was  not  usurious,  the  rate  of  interest 
being  governed  by  the  law  of  the  State  of  Illinois.  Mr.  Justice 
Harlan,  delivering  the  judgment  of  the  Supreme  Court  of  the 
United  States,  said  :  ^  ^*  The  general  statute  of  New  York  had  for  its 
object  to  regulate  the  rate  of  interest  upon  loans  there  made,  and 
not  the  rate  upon  loans  made  elsewhere.  That  State  did  not  as- 
sume to  fix  the  maximum  of  compensation  to  be  paid  to  the  lender 
for  the  use  of  money  in  other  States.  .  .  .  The  legal  rate  referred 
to  in  the  corporation's  charter  is  the  rate  established  by  the  law  of 
the  place  where  the  contract  of  loan  is  made.  This  view  is  sup- 
ported by  those  decisions  in  New  York  which  hold,  in  respect  to 
loans  made  in  other  States,  that  the  rate  of  interest  allowed  by  the 
State  where  the  contract  of  loan  is  made  will  be  respected  by  the 
courts  of  New  York,  although  such  rate  is  in  excess  of  that  fixed 
by  its  own  laws,  and  although,  in  some  of  the  cases,  one  of  the  par- 
ties to  the  contract,  the  lender,  was  a  resident  of  that  State.** 

When  a  contract  is  made  payable  in  another  State  for  the  pur- 
pose of  evading  the  usury  laws  of  the  State  where  the  contract  is 
executed,  the  question  is  not  which  law  shall  govern  in  executing 
the  contract,  but  which  shall  decide  the  fate  of  the  security.  Un- 
questionably it  is  the  law  of  the  place  of  contract.^ 

fiy  statute  in  Michigan  the  interest  on  mortgages  may  be  made 
payable  out  of  the  State  at  such  place  as  the  parties  may  agree 
upon,  although  the  rate  of  interest  in  such  place  may  be  less  than 
in  this  State ;  and  the  rate  of  interest  reserved  is  not  affected  by 
the  laws  of  the  place  where  payment  is  to  be  made.^ 

1  Townsend    v.    Rilej,  46  N.  H.  300;  See,  also,  Tilden  v.  Blair,  31  Wall.  241,  aDd 

Feck  p.  Mayo,  14  Vt.  33,  38,  39  Am.  Dec.  Scudder  v,  UDion  Nat.  Bank,  91  U.  S.  406, 

205.  412. 

*  United  States  Mortgage  Co.  v.  Sperry,  •  Andrews  t7.  Pond,  13  Peters,  65,  7H; 

138  U.  S.  313,  337,  11  Sup.  Ct.  Rep.  321,  Mix  v.  Madison  Ins.  Co.  11  Ind.  117;  Me- 

citing  Sheldon  v.  Haxtnn,   91  N.  Y.  124;  roney  v.  Atlanta  Nat.  B.  &  L.  Asso.  (N.C.) 

Wayne  Coanty  Savings  Bank  v.  Low,  81  17  S.  E.  Rep.  637. 

N.  Y.  566;  Pratt  v,  Adams,  7  Paige,  615.  «  Compiled  Laws  of  Mich.  1871,  pp.  541, 
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668.  But  the  laws  of  another  State  cannot  be  imported  into 
a  contract  by  a  mere  mental  operation  or  understanding  of  the 
parties,  for  the  purpose  of  making  the  character  of  the  loan  dif- 
ferent from  what  it  is  under  the  law  of  the  place  of  contract.  A 
mortgage  was  made  in  New  York,  where  both  of  the  parties  to  it 
resided,  of  land  situate  in  Wisconsin,  and  interest  was  reserved 
at  the  rate  of  twelve  per  cent,  which  was  legal  in  the  latter  but 
not  in  the  former  State.  The  only  pretext  that  the  loan  was 
made  with  reference  to  the  law  of  Wisconsin  was  that  the  mort- 
gagor had  money  due  to  her  there  at  twelve  per  cent,  interest, 
which  the  borrower  there  desired  to  retain,  and  therefore  he  was 
willing  and  agreed  to  pay  that  rate  for  money  borrowed  in  New 
York  to  relieve  temporary  wants.  But  the  loan  being  made  in 
New  York,  where  it  was  also  to  be  repaid,  and  the  use  of  the  money 
being  unrestricted,  the  reason  why  the  borrower  was  willing  to  pay 
more  than  lawful  interest  was  immateriaL  The  transaction  was, 
therefore,  governed  by  the  laws  of  New  York,  under  which  the 
mortgage  was  usurious.^  The  same  decision  was  reached  in  a  case 
where  the  facts  were  substantially  the  same,  except  that  the  mort- 
gagor resided  in  Ohio,  where  the  mortgaged  lands  were  situated. 
The  mortgage  was  executed  in  New  York,  and  was  made  payable 
there  ;  and  the  contract  was  therefore  governed  by  the  laws  of  that 
State.^  A  like  decision  was  made  in  Ohio  with  reference  to  a  loan 
negotiated  in  the  State  of  New  York,  where  the  money  was  ad- 
Tanced,  and  a  note  and  mortgage  payable  there  taken  as  security  ; 
although  the  mortgage  covered  lands  in  Ohio,  it  was  held  that  the 
laws  of  the  State  of  New  York  relating  to  usury  were  applicable  to 
the  transaction. 

669.  A  contract  made  in  a  State  where  it  is  valid,  to  be  per- 
formed in  another  where  it  would  be  invalid,  may  after  all  be 
held  valid  by  referring  it  to  the  law  of  the  State  where  it  was  made.^ 

542.    A  similar   statute  in  Illinois.    Act  be  constmed  according  to  the  laws  of  that 

111.  Feb.  12,  1857,  and  Feb.  14,  1857,  §  14.  State.    It  was  held  that  such  recital  was 

See,  also,  Fowler  r.  Equitable  Trast  Ck>.  roid,  since  the  laws  of  a  State,  and  access  to 

141  U.  S.  384,  12  Snp.  Ct.  Rep.  1.  its  courts,  are  not  the  subject  of  contract 

1  Coe  V.Wheeler,  41  N.  Y.303,  58  Barb.  American  Mortgage  Co.  v.  Jefferson,  69 

350,  46  Barb.  272..  A  mortgage  was  made  Miss.  770,  12  So.  Rep.  464. 

in  Tennessee,  by  residents  of  that  State,  of  ^  Williams  v.  Fitzhngh,  37  N.  Y.  444; 

land  situate  in  Mississippi,  to  secure  a  loan  Lockwood  v,  Mitchell,  7  Ohio  St.  387,  70 

made  by  a  corporation  in  New  York,  in  Am.  Dec.  78. 

which  State  the  notes  were  made  payable.  *  Chapman  v.  Robertson,  6  Paige,  627 ; 

The  notes  were  UBurious,  both  in  Tennessee  Pratt  v.  Adams,  7  Paige,  615;  Fisher  v. 

and  in  New  York.    There  was  a  recital  in  Otis,  3  Chand.  83,  3  Pinn.  78 ;  Depau  v, 

the  deed  of  trust  that  it,  and  the  notes  se*  Humphreys,  20  Martin,  I ;  Peck  r.  Mayo, 

cored  thereby,  were  maile  in   Mississippi,  14  Vt.  33,  39  Am.  Dec.  205. 

where  they  were  not  usurious,  and  should  589 
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The  question  which  law  shall  govern  depends  upon  ihe  law  appli- 
cable to  the  contract  itself,  and  not  apon  the  fact  that  the  mortgage, 
considered  alone,  would  be  valid  by  the  law  of  the  State  where  the 
lands  lie.  ^*  The  place  of  payment  may,  in  the  absence  of  any  more 
controlling  circumstances,  be  sufficient  to  show  that  the  parties  in- 
tended to  refer  their  con  tract' to  the  law  of  that  place.  But  if  the 
loan  was  actually  made  in  another  State,  the  money  to  be  used 
there,  the  parties  residing  there,  the  security  given  there,  and  if  by 
that  law  the  contract  would  be  valid,  and  it  would  be  invalid  by  the 
law  of  the  place  of  payment,  these  facts  may  well  be  held  to  have 
a  stronger  influence  in  showing  the  intention  than  the  mere  place  of 
payment,  and,  the  rule  itself  resting  upon  that  intention,  where  the 
intention  is  rebutted  the  rule  should  cease."  ^ 

Where  a  mortgage  of  land  in  Michigan  was  executed  there,  but 
made  payable  in  New  York,  where  the  mortgagee  then  resided,  and 
the  rate  of  interest  was  ten  per  cent.,  which  was  usurious  in  the 
latter  State  but  was  valid  in  the  former,  it  was  held  that  the  mort^ 
gi^ee  might  elect  to  proceed  to  enforce  the  mortgage  in  Michigan ; 
for  it  was  to  be  presumed  that  the  contract  was  made  with  reference 
to  the  interest  laws  of  that  State.^  In  like  manner,  where  an  ap- 
plication for  a  loan  from  a  foreign  corporation  was  made  to  its  agent 
in  Alabama,  and  the  corporation  paid  the  money  to  bankers  in  New 
York,  who  sent  it  to  the  agent,  who  delivered  it  to  the  borrower  on 
the  execution  by  him  of  a  mortgage  on  land  in  Alabama,  the  mort- 
gage being  made  and  acknowledged  in  Alabama,  but  the  mortgage 

1  Newman  t;.  Kershaw,  10  Wis  333,  340,  Gray,  J.,  delivering  the  opinion,  said :  "  For 

per  Paine,  J.  See  Vaccaro  v.  Asher  (Miss),  the  court  to  hold,  because  the  note  was  not 

11  So.  Rep.  531.    A  debtor  living  in  New  actually  signed  and  indorsed  in  the  Qistrict 

York  was  indebted  to  a  resident  of  Wash-  of  Columbia,  where  the  agreement  it  evi- 

ington  for  money  loaned,  as  evidenced  by  denced  was  made,  or  because  it  was  made 

a  note  payable  in  the  latter  city.    The  par-  payable  in  another  State,  that  the  contract 

ties  afterwards  met  in  Washington,  and  was  void  as  contravening  the  usury  laws 

arranged  for  a  renewal  of  the  note  by  giv-  of  the  place  of  signature  and  of  payment, 

ing  a  new  note,  bearing  the  same  rate  of  would  be  intolerable  and  against  decisions 

interest  as  the  first  note,  though  it  was  made  of  this  court.    Wayne  Co.  Sav.  Bank  v. 

payable  at  a  bank  in  New  York.    The  new  Low,  81  N.  Y.  566 ;  Western  Transp.  Co.  v. 

note  was  signed  by  the  debtor  and  indorsed  Kildcrhouse,  87  N.  Y.  430 ;  Sheldon  v.  Hax- 

by  a  surety  in  the  State  of  New  York,  and  tun,  91  N.  Y.  124.    I  thipk  the  plaintiff  was 

forwarded  to  the  creditor  in  Washington,  entitled  to  recover  as  upon  a  contract  made 

and  the  old  note  wa%  thereupon  surren-  nnder  the  government  of  the  laws  of  the 

dered.     It  was  held  that  the  question  of  District  of  Columbia,  and  therefore  valid 

usary  was  to  be  determined  by  the  law  in  and  enforcible  in  any  State." 

Washington,  where  the  note  was  not  usuri-  ^  f*itch  v.  Remer,  1  Flippin,  15.    See  fall 

ous,  and  not  by  the  law  of  New  York.   Star  examination  of  the  question  by  McLean,  J., 

pies  V.  Nott,  128  N.  Y.  403, 28  N.  £.  Hep.  515.  in  this  case. 
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notes  being  payable  in  New  York,  it  was  held  that  the  contract  was 
governed  by  the  laws  of  Alabama.^ 

669  a.  A  contract  made  in  one  State  to  be  performed  in  an- 
other may  bear  the  highest  rate  of  interest  payable  in  either, 
proTided  the  parties  contract  in  good  faith,  and  not  for  the  purpose 
of  evading  the  laws  of  the  State  where  such  interest  is  not  lawful.^ 
Thos  a  note  made  in  Wyoming  to  a  resident  of  that  State  by  a  cor- 
poration of  that  State  having  most  of  its  property  and  transacting 
the  greater  part  of  its  business  in  Nebraska,  secured  by  a  mortgage 
of  land  in  the  latter  State,  may  lawfully  bear  a  rate  of  interest 
allowed  by  the  laws  of  Wyoming,  but  usurious  in  Nebraska,  it  ap- 
pearing that  the  loan  was  made  in  good  faith,  and  not  as  a  device 
for  securing  interest  in  excess  of  that  allowed  by  the  laws  of  Ne- 
braska.' 

660.  The  lex  rei  sitse  does  not  control.  —  The  authorities  gen- 
erally do  not  regard  the  circumstance  that  the  loan  is  secured  by 
mortgage  in  determining  whether  it  be  usurious.^  Thus  a  loan 
made  in  New  Hampshire,  upon  land  situated  there,  may  be  made 
payable  in  New  York,  and  may  provide  for  the  payment  of  interest 
at  the  rate  of  seven  per  cent.,  being  the  rate  allowed  there,  though 
this  be  a  higher  rate  than  that  allowed  by  the  laws  of  New  Hamp- 
shire, if  this  arrangement  be  made  in  good  faith,  and  not  for  the 
purpose  of  evading  the  laws  of  New  Hampshire ;  and  such  mort- 
gage, with  interest  at  the  rate  so  provided,  will  be  enforced  by 
foreclosure  of  the  mortgage  in  New  Hampshire.^  Although  the 
mortgage  be  by  express  terms  payable  in  New  Hampshire,  the  par- 
ties may  after  its  maturity  agree  that  the  interest  shall  be  paid 
**  as  by  law  established  in  New  York,"  where  the  mortgagor  then 
resided ;  and  such  agreement  made  in  good  faith  will  be  enforced 
in  New  Hampshire.  *^  It  is  true,"  said  Mr.  Justice  Bellows,  <'  that 
in  many  cases  interest  may  properly  be  regarded  as  a  mere  incident 
of  the  debt,  and  so  payable  only  where  the  principal  is  payable ; 

1  American  Mortgage  Co.  v.  Sewell,  92  a  debt  contracted  in  England,  but  secured 
Ala.  163,  9  So.  Rep.  143.  The  facts  in  the  by  a  bond  and  mortgage  executed  in  Ire- 
case  of  Farrior  v.  Secarity  Co.  88  Ala.  277,  )and.  In  Stapleton  v.  Conway,  3  Atk.  727, 
7  So.  Rep.  200,  were  almost  identical.  the  same  eminent  judge  said  that,  if  a  con- 

^  Miller  v.  Tiffany,  1  Wall.  298 ;  Brown  tract  is  made  in  England  for  a  mortgage  of 

V.  Finance  Co.  31  Fed.  Rep.  516;  Kilgore  a  plantation  in  the  West  Indies,  no  more 

V.  Dempsey,  25  Ohio  St.  413 ;  Townsend  v.  than  legal  interest  shall  be  paid  upon  such 

Riley,  46  N.  H.  300.  mortgage ;   and   a  covenant  in  it  to  pay 

>  Coad  V.  Home  Cattle  Co.  32  Neb.  761,  eight  percent,  interest  is  within  the  statute 

49  N.  W.  Rep.  757.  of  usnry,  notwithstanding  that  was  the  rate 

^  In   Connor  v.  Bellamont,  2  Atk.  382,  of  interest  where  the  land  lies. 

Lord  Uardwicke  allowed  Irish  interest  npon  ^  Townsend  v,  Riley.  46  N.  H.  300. 
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but  this  is  by  no  means  always  the  case,  for  by  express  stipulation 
the  interest  may  become  payable  by  itself,  and  a  suit  maintained 
for  it  before  the  principal  becomes  due,  as  in  the  case  of  a  contract 
to  pay  interest  annually ;  so  in  the  case  of  bonds  with  coupons  at- 
tached ;  and  we  see  no  objection  to  the  parties  being  allowed  to  fix 
the  amount  of  interest,  and  the  time  and  place  of  payment  of  it,  as 
they  may  all  other  particulars  of  the  contract,  provided  it  be  done 
in  good  faith,  and  with  no  design  to  evade  the  usury  laws."  ^ 

A  mortgage  made  in  Ohio  upon  land  in  that  State,  but  made 
payable  in  New  York  with  interest  at  the  rate  of  ten  per  cent., 
which  is  a  legal  rate  in  the  former  State  but  not  in  the  latter,  was 
treated  as  a  contract  made  in  Ohio  with  reference  to  the  laW:S  of 
that  State,  although  the  mortgagee  resided  in  Connecticut,  and  the 
loan  was  made  by  means  of  a  draft  paid  in  New  York.^ 

A  like  decision  was  also  made  in  Wisconsin,  in  a  suit  to  fore- 
close a  mortgage  of  lands  situate  in  that  State,  made  in  New  York, 
where  the  parties  resided,  and  where  the  loan  was  made  payable ; 
therefore  the  laws  of  that  State  were  held  to  govern  the  contract 
as  to  its  validity  and  effect ;  ^  but  the  decision  would  have  been 
otherwise  in  case  the  raortgi^e  had  been  made  payable  in  Wiscon- 
sin, or  perhaps  had  been  made  there.^ 

But  the  courts  of  New  York  refused  to  declare  void  a  mortgage 
made  in  Minnesota  upon  land  in  that  State,  with  interest  at  the 
rate  of  twenty-five  per  cent,  per  annum,  although  the  mortgage 
debt  was  made  payable  in  New  York  ;  for  the  rate  of  interest  was 
considered  as  fixed  with  reference  to  the  place  of  contract.^ 

The  law  of  the  place  of  contract,  or  of  the  place  of  perform- 
ance, determines  the  question  whether  the  mortgage  be  Talid  or 
usurious,  irrespective  of  the  place  where  the  land  which  is  the  sub- 
ject of  the  mortgage  is  situated.^  The  location  of  the  land  mort- 
gaged may  perhaps  in  some  cases  be  considered  in  connection  with 
the  place  of  contract,  or  the  place  of  performance,  in  determining 
whether  the  parties  contracted  with  reference  to  the  law  of  the  one 
place  or  of  the  other ;  but  on  the  authorities  this  seems  to  be  all 
the  consideration  that  can  be  given  to  this  circumstance.^ 

1  In  Townsend  v.  Biley,  46  N.  H.  300.  U  N.  J.  Eq.  56 ;  Campion  v,  Eille,  14  N.  J. 

9  Roelofflon  v.  Atwater,  1  Disney,  346.  £q.  229 ;  Andrews  v.  Torrej,  14  N.  J.  Eq. 

8  Newman  v.  Kershaw,  10  Wis.  333.  355;   Yarick  r.  Crane,  4  N.  J.  Eq.  128; 

4  Kennedy  v.  Knight,  21  Wis.  340,  94  Cotheal  v.  Blydenburgh,  5  N.  J.  Eq.  17, 

Am.  Dec  543.  631. 

«  Balnie  t*.  Wombongh,  38  Barb.  352.  7  See  Newman  v.  Kershaw,  10  Wis.  333  ; 

«  Connor  v.  Bellamont,  2  Atk.  382 ;  Sta-  Kennedy  v.  Knight,  21  Wis.  340,  94  Am. 

pleton  V.  Conway,  3  Atk.  727  ;  De  Wolf  v.  Dec.  543. 
Johnson,  10  Wheat.  367 ;  Dolman  v.  Cook, 
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661.  The  lex  rei  Bitaa  firovems  as  to  the  title  and  the  enforce- 
ment of  the  lien.*  The  remedy  against  the  mortgHgor  personally 
may  be  pursued  wherever  the  debtor  may  be,  and  therefore  suit 
may  be  brought  against  him  in  a  State  other  than  that  in  which 
the  mortgaged  premises  are  ;  but  the  lien  upon  the  land  can  be  en- 
forced only  in  the  State  where  the  land  is  situated.  It  is  a  well-set- 
tled principle  that  title  to  real  property  must  be  acquired  agreeably 
to  the  law  of  the  place  where  it  is  situated.  This  principle  applies 
to  mortgages  as  well  as  to  absolute  conveyances;^  and  of  course 
the  remedy  to  enforce  the  lien  must  be  sought  where  the  property 
is.  The  validity  of  a  mortgage  must  therefore  be  determined  by 
the  law  of  the  State  where  the  mortgaged  land  is,  wherever  the 
deed  may  have  been  executed  or  the  mortgage  debt  made  payable.^ 

In  regard  to  these  cases  it  is  to  be  observed  that  Ho^ord  v. 
Nichols  was  decided  upon  the  ground  that  the  contract  was  in  fact 
executed  in  New  York,  where  the  land  was  situated,  and  therefore 
is  no  authority  for  the  position  that  the  law  of  the  place  where 
the  land  is  situated,  rather  than  the  law  of  the  place  of  contract, 
governs  as  to  usury.  The  later  case  of  Chapman  v.  Robertson  ^  has 
often  been  criticised,  and,  so  far  as  it  holds  that  the  lex  rei  sitoe  gov- 

1  Hosford  V,  Nichols,  I  Paige,  220,  per  In  Goddard  v.  Sawyer,  9  Alleo,  78,  a 
Walworth,  Chancellor.  See  Van  Schaick  mortgage  was  made  in  New  Hampshire, 
V.  Edwards,  2  Johns.  Cas.  355 ;  Oregon  &  where  both  parties  resided,  of  land  in  Mas- 
Washington  T.  &  I.  Co.  o.  Rathbun,  5  Saw-  sachusetts,  to  indemnify  the  mortgagee 
yer,  32;  Boehme  v.  Ra}l  (N.  J.),  26  Atl.  against  a  liability  to  arise  subsequently. 
Rep.  832,  836,  per  Green,  V.-C. ;  Bentley  v.  Such  a  mortgage  being  invalid  under  the 
Whittemore,  18  N.  J.  Eq.  366,  373.  In  the  laws  of  New  Hampshire,  this  invalidity 
latter  case  an  assignment  for  the  benefit  of  was  set  np  to  an  action  in  Massachusetts 
creditors  was  made  in  New  York,  where  the  to  foreclose  the  mortgage.  The  court  — 
parlies  resided,  of  land  situated  in  New  Mctcalf,  J.,  delivering  the  opinion  —  say : 
Jersey.  The  assignment  was  good  under  "The  question  as  to  the  validity  of  the 
the  laws  of  New  York,  but  was  contrary  to  mortgage  in  this  case  is  to  be  decided  by 
the  law  of  New  Jersey,  which  prohibited  the  law  of  this  State,  within  which  the 
preferencea,  and,  so  far  as  it  affected  lands  mortgaged  premises  are  situate,  and  not  by 
there,  was  held  to  be  void.  Chancellor  Za-  the  law  of  New  Hampshire,  where  it  was 
briskie  says :  "  It  is  well  settled  in  England  executed,  and  where  the  parties  thereto 
and  the  States  where  the  common  law  is  in  resided." 

force  that  the  transfer  and  descent  of  real  In  Sell  v.  Miller,  11  Ohio  St.  331,  a  mort- 
property  is  governed  by  the  law  of  the  gage  on  land  in  Ohio,  executed  by  a  non- 
State  in  which  it  lies.  This  rule  is  without  resident  married  woman  over  eighteen  years 
exception,  and  I  am  not  aware  of  any  case  of  age,  but  under  twenty-one,  was  held 
or  any  authority  in  which  it  is  questioned.'*  good  under  a  statute  of  Ohio  which  de- 

*  In  support  of  this  position  are  cited  clares  that  a  married  woman  over  eighteen 

the  cases  in  the  last  note  and  the  following :  years  of  age  may  make  a  valid  contract,  al- 

Goddard  v.  Sawyer,  9  Allen,  78,  cited  and  though  the  married  woman  in  this  case,  by 

approved  in  Sedgwick  o.  Laflin,  10  Allen,  the  law  of   her  domicil,  was  incapable  of 

430,  432,  per  Gray,  J. ;  Lyon  v,  Mcllvaiue,  contracting. 

24  Iowa,  9.  "6  Paige,  627,  SI  Am.  Dec.  264. 
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ems  as  to  usury,  it  has  been  repeatedly  overruled  by  the  later  cases 
in  New  York.  That  case  was  as  follows :  A  person  residing  in 
New  York,  being  in  England,  there  negotiated  a  loan  upon  the  secu- 
rity of  a  bond  and  mortgage  upon  lands  in  New  York,  at  the  legal 
rate  of  interest  in  that  State.  It  was  arranged  that  upon  the  return 
of  the  borrower  to  New  York  he  should  execute  and  record  the 
mortgage,  and  that  upon  the  receipt  of  it  in  England  the  mortgagee 
should  deposit  the  money  with  the  mortgagor's  bankers  in  London 
for  his  use.  This  was  done  accordingly.  The  mortgage  was  usuri- 
ous under  the  laws  of  England ;  but  it  was  held,  in  a  suit  to  fore- 
close the  mortgage,  that  the  usury  laws  of  England  could  not  be 
set  up  in  defence.  Chancellor  Walworth  said  :  ^^  Upon  a  full  exam- 
ination of  all  the  cases  to  be  found  upon  the  subject,  either  in  this 
country  or  in  England,  none  of  which,  however,  appear  to  have  de- 
cided the  precise  question  which  arises  in  this  cause,  I  have  arriyed 
at  the  conclusion  that  the  mortgage  executed  here,  and  upon  prop- 
erty in  this  State,  being  valid  by  the  lex  situs^  which  is  also  the  law 
of  the  domicil  of  the  mortgagor,  it  is  the  duty  of  this  court  to  give 
full  effect  to  the  security,  without  reference  to  the  usury  laws  of 
England,  which  neither  party  intended  to  evade  or  violate  by  the 
execution  of  a  mortgage  upon  lands  here.'*  ^ 

^  Chapman  v,  Robertoon,  6  Paige,  627,  The  italics  are  oure.  There  are  no  facta  in 
81  Am.  Dec.  264.  See,  also,  Dugan  t;.  the  case,  except  those  which  arise  from  the 
Lewis,  79  Tex.  246,  U  S.  W.  Rep.  1024, 23  making  of  the  note  and  mortgage  in  New 
Am.  St.  Rep.  332 ;  New  Eug.  Mortg,  Co.  v.  York,  which  authorise  ihe  assumption  that 
McLaughlin  (Ga.),  13  S.  £.  Rep.  81 ;  Amer-  the  money  was  to  be  repaid  in  New  York, 
ican  Mortg.  Co  v.  Sewell,  92  Ala.  163,  9  The  two  differ  as  to  the  place  of  payment, 
So.  Rep.  143.  In  the  latter  case  Coleman,  Story  holding  it  to  be  a  New  York  con- 
J.,  delivering  the  opinion,  said :  "  We  are  tract,  and  consequently  the  place  of  pay- 
aware  that  the  soundness  of  the  reason-  ment  presumptively  was  in  New  York ;  the 
ing  in  the  decision  in  6  Paige,  627,  31  former  holding  that,  as  no  place  of  pay- 
Am.  Dec.  264,  has  been  questioned,  and  ment  was  fixed,  the  law  fixed  it  in  England, 
Jones,  in  his  work  on  Mortgages  (vol-  but  further  held  that  although,  as  a  mere 
ume  1,  §§  660,  661),  says  it  has  been  personal  contract,  it  would  be  wholly  in- 
overruled.  Most  of  the  authorities  which  operative  until  it  was  received  by  the  lender 
criticise  the  principle  of  law  laid  dow'n  in  England,  where  the  money  was  then  to 
generally  concede  the  correctness  of  the  be  deposited  with  the  borrower's  banker  for 
conclusion  of  the  learned  chancellor  who  his  use,  yet,  on  account  of  the  character  of 
rendered  the  decision  in  the  case  of  Chap-  the  property,  being  real  or  heritable  prop- 
man  V,  Robertson.  Judge  Story  (Confl.  erty,  and  the  further  fact  that  the  mortgage 
Law),  in  his  criticism  (§  293  c),  referring  to  was  executed  in  New  York  upon  property 
the  case  of  Chapman  v,  Robertson,  says :  in  that  State,  and  being  valid  by  the  /ex 
'  The  decision  itself  seems  well  supported  aitus,  which  was  also  the  law  of  the  dorai- 
in  point  of  principle;  for  the  parties  in-  cil  of  the  mortgagor,  it  was  the  duty  of 
tended  that  the  whole  transaction  should  be  the  court  to  give  full  effect  to  the  security, 
in  fact,  as  it  was  in  form,  a  New  York  con-  without  reference  to  the  usury  laws  of 
tract,  governed  by  the  laws  thereof,  and  the  England,  which  neither  party  intended  to 
repay meru  of  the  debt  was  there  to  be  madtj 
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Then  as  to  the  case  of  Goddard  v.  Sawyer ^  in  Massachusetts,  that 
does  not  relate  to  the  contract,  but  rather  to  the  form  and  validity 
of  the  instrument  itself.  The  learned  judge  who  gives  the  opinion 
refers  to  a  case  before  the  Supreme  Court  of  the  United  States, 
holding  that  title  to  land  by  devise  can  be  acquired  only  under 
a  will  duly  approved  and  recorded  according  to  the  law  of  the 
State  in  which  the  lands  lie,  and  in  which  Mr.  Justice  Washington 
says :  ^^  It  is  an  acknowledged  principle  of  law  that  the  title  and 
disposition  of  real  property  is  exclusively  subject  to  the  laws  of  the 
country  where  it  is  situated,  which  can  alone  prescribe  the  mode 
by  which  a  title  to  it  can  pass  from  one  person  to  another."  An- 
other reference  in  the  Massachusetts  case  is  to  an  earlier  case  in 
that  State,  the  principal  bearing  of  which  upon  the  case  before  the 
court  is  in  the  statement  of  the  principle  that  "  the  title  to  and 
disposition  of  real  estate  must  be  exclusively  regulated  by  the  law 
of  the  place  in  which  it  is  situated."  The  conclusion  therefore  is, 
that,  although  there  are  some  statements  which  would  seem  to  sup- 
port the  position  that  the  question  of  usury  in  a  mortgage  executed 
and  made  payable  in  a  State  other  than  that  where  the  land  is  situ- 
ated is  to  be  determined  by  the  laws  of  the  State  where  the  land  is 
situate,  there  is  really  no  authority  for  this  position.^ 

662.  But  as  to  the  form  and  validity  of  the  mortgage  deed 
as  a  conveyance,  the  law  of  the  place  where  the  land  is  situated 
mnst  always  govern,  though  the  mortgage  was  executed  in  another 
State.^    Thus,  if  the  laws  of  the  State  where  the  lands  are  situate 

evade,  by  the  execotion  of  the  mortgage  Rep.  713 ;  Post  v.  First  Nat.  Bank.  138  111. 

upon  the  lands  in  New  York."  559, 28  N.  £.  Rep.  976 ;  Dawson  o.  Harden, 

The  case  of  Dugan  r.  Lewis  was  very  67  111.  52 ;  Boehme  v.  RaU  (N.  J),  26  Atl. 

■tmilar  to  the  Alabama  case  above  consid-  Rep.  832,  quoting  text    In  this  case  a  man- 

ered.      The    Texas    case    regarded    New  afacturing  corporation,  chartered  under  the 

York    as   the   locus   contractus    and    locus  laws  of  New  York,  removed  to  New  Jersey 

solutionis,  and  followed  Chapman  v.  Rob-  and  executed  a  chattel  and  real  estate  mort- 

ertson,  6  Paige,  627,  31  Am.  Dec.  264,  dt-  gage  on  property  within  the  latter  State  to 

ing  other  aathorities  snstaining  it.    Judj^e  resident  creditors,  to  secure  the  payment  of 

Henry  says  there  is  no  reason  why  the  debts  contracted  and  payable  in  that  State. 

making  of  the  contract  in  one  State  instead  The  mortgage  was  held  valid  in  New  Jer- 

of  in  the  other,  nor  why  the  making  it  pay-  sey,  although  it  would  be  invalid  in  New 

able  in  one  instead  of  in  the  other,  should  York,  because  the  execution  of  it  was  con- 

have  a  controlling  influence  over  the  ques-  trary  to  a  general  statute  of  that  State  pro- 

tion.    Doing  either  will,  in  the  absence  of  h:bitm&f  such  corporation  from  transferring 

other  evidence,  serve  to  show  their  purpose  its  jiroperty  to  creditors  in  contemplation 

and  control  the  result.    But  not  so  when  of  insolvency.   ''The  law  of  its  charter  hav- 

they  otherwise  distinctly  provide,  or  when,  ing  given  the  company  the  general  power 

from  other  facts,  their  intention  can  be  more  of  mortgage,  the  exercise  of  that  power  is 

satisfactorily  ascertained.  subject  to  the  laws  and  policy  of  the  State 

^  §  667.  The  only  other  case  referred  to  in  which  it  lawfully  holds  the  mortgaged 

Is  Hosford  r.  Nichols,  1  Paige,  220.  real  estate."    Per  Green,  V.C. 

2  Fessenden  r.  Taft,  65  N.  H.  39, 17  Atl.  595 
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recognize  the  validity  of  a  mortgage  by  the  deposit  of  the  title  deeds 
by  a  debtor  with  his  creditor,  then  the  laws  of  that  State  goTem 
as  to  the  lien,  although  the  transaction  be  had  in  another  Stated 
Bat  if  such  a  mortgage  be  not  recognized  in  the  State  where  the 
lands  are,  the  fact  that  a  deposit  is  made  in  a  State  or  country  where 
a  mortgage  in  this  form  is  recognized  will  not  enable  the  creditor 
to  enforce  it  against  the  lands.  And  so,  if  the  laws  of  a  State  pro- 
hibit the  making  of  a  mortgage  to  secure  future  advances  or  liabili- 
ties, a  mortgage  in  this  form  of  land  in  that  State  would  not  be 
recognized  there,  although  made  in  a  State  where  such  a  mortgage 
would  be  valid ;  and,  on  the  other  hand,  such  a  mortgage  made  in 
the  former  State,  where  it  would  not  be  valid,  but  covering  lands 
in  a  State  where  such  a  mortgage  is  valid,  would  be  enforced  in  the 
latter  State,  because  it  is  a  valid  conveyance  there.^ 

The  capacity  of  the  parties  to  make  a  mortgage  must  be  governed 
by  the  laws  of  the  State  where  it  is  executed.  A  mortgs^e  exe- 
cuted in  the  State  of  Indiana  by  a  married  woman  domiciled  in 
that  State,  on  real  estate  situate  in  Ohio,  to  secure  an  obligation  as 
surety  to  be  performed  in  the  State  of  Indiana,  where  she  is  with 
out  capacity  to  make  such  a  contract,  is  void  in  Ohio,  as  well  as  in 
Indiana.^ 

663.  To  avail  of  the  usury  laws  of  another  State  as  a 
ground  for  defence,  they  must  be  distinctly  set  up  in  the  an- 
swer, and  at  the  hearing  must  be  proved  as  matters  of  fact.*^  Under 
an  answer  setting  up  usury  without  any  more  specific  allegation, 
and  without  any  averment  showing  that  the  contract  is  governed  in 
this  respect  by  the  laws  of  another  State,  the  defence  is  limited  to 
the  statutes  against  usury  of  the  State  where  the  action  is  pending.^ 
Until  otherwise  proved,  the  laws  of  another  State  in  regard  to 
usury  will  be  presumed  to  be  the  same  as  those  of  the  lex  fori? 

When  in  the  course  of  the  pleadings  it  is  discretionary  with  the 
court  to  allow  the  defence  of  usury  to  be  set  up,  the  court  may 
refuse  to  allow  the  statute  of  another  State  whose  laws  govern  the 
contract  to  be  pleaded,  when  that  statute  makes  the  mortgage 
wholly  void,  such  a  defence  being  regarded  as  unconscientious.^ 

1  Griffin  v.  Griffin,  18  N.  J.  Eq.  104.  v.  Torrej,  14  N.  J.  Eq.  355  ;   Klinck  p. 

2  Goddard  w.  Sawyer,  9  Allen,  78.  Price,  4  W.  Va.  4,  6  Am.  Rep.  268 ;  Hos^ 
«  Evans  v,  Beaver  (Ohio),  33  N.  E.  Rep.    ford  i;.  Nichols,  1  Paige,  220 ;  Millard  p. 

643  ;    Story,  Confl.  Laws,  §§  65,  66,  66  a,  Truax,  73  Mich.  381, 41  N.  TIT.  Rep.  328, 22 

242,  243 ;   Lockwood  p.  Mitchell,  7  Ohio  Am.  St.  Rep.  705. 

St.  388,  405.  6  Campion  p.  Kille,  14  N.  J.  Eq.  229. 

*  Campion  p.  Kille,  14  N.  J.  Eq.  229;       •  Van  Auken  p.  Dunning,  81  Pa.St.464. 
Dolman  p.  Cook,  14  N.  J.  Eq.  56  ;  Andrews       ^  Coming  p.  Ludlum,  28  N.  J.  Eq.  898. 
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The  law  in  force  at  the  time  of  the  delivery  of  a  mortgage  gov- 
erns its  validity  or  construction,  so  far  as  these  are  affected  hy  stat- 
ute.^ A  mortgage  made  in  Alabama  during  the  Civil  War  was  en- 
forced in  the  courts  of  that  State,  acting  under  the  Constitution 
and  laws  of  the  United  States,  after  the  close  of  the  war,  although 
the  consideration  of  it  was  a  loan  of  Confederate  treasury  notes,^ 
on  the  ground  that  it  was  valid  under  the  government  de  facto 
which  then  existed. 

A  stay  law,  making  void  and  of  no  effect  all  mortgages  and  deeds 
of  trust  for  the  benefit  of  creditors  thereafter  executed,  whether 
registered  or  not,  does  not  apply  to  a  mortgage  executed  prior  to 
the  passage  of  the  act,  but  registered  after  its  passage.^  Being 
valid  when  made,  it  is  not  competent  for  the  legislature  afterwards 
to  make  it  invalid.^  A  mortgage  made  at  a  time  when  there  is  no 
statute  limiting  the  rate  of  interest  is  a  valid  security,  although 
the  rate  of  interest  be  extortiouate  ;  and  its  validity  is  not  affected 
by  a  subsequent  statute  or  change  in  the  Constitution  of  the  State 
limiting  the  rate  of  interest.^ 

Although  the  law  of  the  place  of  contract  governs  as  to  the  ques- 
tion of  usury,  yet  a  law  of  the  place  of  contract  relating  to  the 
manner  of  enforcing  the  remedy  is  not  binding  upon  the  courts  of 
another  State.  Thus  a  statute  of  the  State  of  New  York  authoriz- 
ing a  borrower  to  obtain  a  cancellation  of  securities  without  pay- 
ment, upon  the  ground  of  usury,  will  not  be  enforced  in  Massa- 
chusetts.^ 

1  Olson  V,  Nelson,  3  Minn.  53 ;  Latrobe  *  Matthews  v.  Warner,  112  U.  S.  600,  6 

v.Halbert,6Fed.Rep.209;  Smith  r.  Green,  Fed.  Rep.  461,  5  Sup.  Ct.  Rep.  312.    That 

41  Fed.  Rep.  455.  statnte   is    so  strictly  construed   in  Hew 

>  Scheible  v.  Bacho,  41   Ala.  423,  and  Tork  that  it  is  held  not  to  apply  to  an 

eases  cited.    See  to  the  contrary,  however,  assignee  in  bankruptcy  of   the  borrower ; 

Stillman  o.  Looney,  3   Coldw.   20.     See  Wheelock  v.  Lee,  15  Abb.  Pr.  N.  S.  24, 

§  617.                                   •  64  N.  Y.  242 ;  nor  to  a  purchaser  of  the 

*  Harrison  v.  Styres,  74  N.  C.  290.  equity  of  redemption.    Bissell  v.  Kellogg, 

*  Harrison  ».  Styres,  74  N.  C.  290.  65  N.  Y.  432. 

*  Newton  v.  Wilson,  31  Ark.  484 ;  Jaco- 
way  V.  Denton,  25  Ark.  625. 
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CHAPTER  XV. 


A  mobtgaqob's  bights  and  liabilities. 


L  As  to  third  persons,  664-666. 
n.  As  to  the  mortgagee,  667-676. 
III.  His  personal  liabilitj  to  the  mortgagee, 
677,  678. 


ly.  After-acquired  titles  and  improTements, 

679-683. 
V.  Waste  by  mortgagor,  684-698. 


Introduotory-  —  The  nature  of  a  mortgage  was  considered  in 
the  first  chapter,  and  some  of  the  rules  and  statutes  were  there 
stated  which  determine  in  large  part  the  rights  and  liabilities  of 
the  parties.  The  rights  of  the  parties  with  reference  to  particular 
matters  have  been  considered  in  other  chapters.  In  fact,  the  whole 
treatise  relates,  in  some  form,  to  the  rights  or  liabilities  of  either 
the  mortgagor  or  mortgagee ;  but  in  this  and  the  following  chapters 
of  this  volume  it  is  proposed  to  treat  of  the  general  relations  of 
the  parties  to  each  other  and  to  third  persons;  but  iuasmuch  as 
their  relations  to  a  purchaser  of  the  equity  of  redemption,  to  a 
lessee  of  the  mortgaged  property,  and  to  an  assignee  of  the  mort- 
gage, present  many  important  questions  in  respect  to  each,  special 
chapters  will  be  given  to  the  consideration  of  these. 

» 

I.  As  to  Third  Persons. 

664.  The  owner  of  the  equity  of  redemption  is  entitled  to 
possession  as  against  every  one  except  the  mortgagee  and  those 
claiming  under  him,  and  may,  as  against  any  others,  maintain  a 
real  action  to  recover  possession.^  Against  ^all  other  persons  he 
has  the  same  rights  respecting  the  mortgaged  premises  that  he  ever 
had.^  He  may,  so  far  as  his  interest  goes,  deal  with  it  in  every 
respect  as  the  owner.  He  may  devise  it,  sell  it,  or  lease  it,  or 
make  any  contracts  in  respect  to  it.'  His  conveyance  is  so  far  a 
conveyance  of  the  land  that  the  covenants  real  are  annexed  to  it, 
and  pass  with  it  to  the  grantee  and  his  assigns.^     The  wife  of  a 

^  Huckins  0.  Straw,  34  Me.  166;  Stinson  v.  French,  20  Me.   Ill;  Chamberlain  v. 

V.Ross,  51   Me.  5.56,  81   Am.  Dec  591;  Thompson,  10  Conn.  243,26  Am.  Dec.  390; 

Bird  V.  Decker,  64  Me.  550 ;   Ellison  v.  Bartlett  v,  Borden,  13  Bosh,  45. 

Daniels,  II  N.  H.  274;  Hall  v.  Lance,  25  s  Kennettv.Plnmmer,28Mo.  142;  Grigg 

III.  277;  Dnval  v.  McLoskey,  1  Ala.  708.  v.  Banks,  59  Ala.  311. 

^  Orr  V.  Hadlej,  36  N.  H.  575 ;  Wilkins  «  White  v.  Whitney,  3  Met  81. 
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mortgagor  is  entitled  to  dower,  and  the  husband  of  a  mortgagor  to 
curtesy,  in  th^  mortgaged  premises.  The  equity  of  redemption  is 
subject  to  attachment  and  to  sale  upon  execntion  by  the  mort- 
gHgor's  creditors.^  He  has  the  remedies  of  an  owner  as  against 
every  one,  except  the  mortgagee,  who  interferes  with  his  possession 
or  enjoyment  of  the  land.^  At  common  law,  as  between  the  mort- 
gagor and  mortgagee,  the  legal  title  is  in  the  latter,  and  so  remains 
even  after  the  debt  is  paid,  if  it  be  not  paid  till  after  the  law  day.' 
But  no  one  can  avail  himself  of  this  title  but  the  mortgagee ;  and 
therefore,  in  case  of  an  action  of  ejectment  brought  by  a  second 
mortgagee  against  the  mortgagor,  the  latter  cannot  set  up  the  legal 
title  of  the  prior  mortgagee  as  a  defence.  The  fact  that  he  has 
such  an  interest  in  the  land  as  will  enable  him  to  redeem  can  make 
no  difference.  Until  he  does  redeem,  he  is  a  stranger  to  the  legal 
title.^  The  fact  that  the  mortgagor  has  paid  since  the  law  day, 
but  has  taken  no  discharge,  constitutes  no  defence  to  an  action  of 
ejectment.^ 

So  long  as  the  mortgagor  remains  in  possession,  and  does  not 
commit  waste,  he  may  lawfully  dispose  of  the  products  of  the  land.^ 
He  may  recover  damages  for  waste  committed  by  a  stranger  in  cut- 
ting and  removing  trees,  and  lumber  manufactured  from  them.^ 
As  against  the  mortgagee  he  is  entitled  to  receive  the  rents  and 
profits  of  the  mortgaged  land,  and  to  take  the  emblements,  without 
being  liable  to  account.  The  mortgagee  has  the  remedies  of  an 
owner  for  the  purpose  of  enforcing  his  lien  against  the  mortgagor ; 
but  except  as  to  such  remedies,  and  as  to  all  persons  but  the  mort- 
gagee, a  mortgagor  in  possession  is  to  be  regarded  and  treated  as  the 
owner  of  the  estate,  subject  merely  to  a  lien  or  charge.^  The  legal 
title  passes  by  the  mortgage  merely  for  the  purpose  of  giving  the 
mortgagee  the  full  benefit  of  the  security.®     He  may  recover  pos- 

1  Coggswell  V,  Warren,  1    Cartis,  223,  «  Willington  t7.  Gale,  7  Mass.  138 ;  Tay- 

230.  lor  V.  Porter,  7  Mass.  355 ;  Groodwin  v.  Rich- 

^  Den  by  &.  Mellgrew,  58  Ala.  147.  ardson,  11  Mass.  469, 473  ;  Snow  v.  Stevens, 

<  Chamberlain  v.  Thompson,  10  Conn.  15  Mass.  278;    Eaton  r.  Whiting,  3  Pick. 

243,26  Am.  Dec.  390;  Cross  r.  Robinson,  484,  488;  Blanchard  v.  Brooks,  12  Pick. 

21  Conn.  379;  Smith  v.  Vincent,  15  Conn.  47;  Fay  v.  Cheney,  14  Pick.  399 ;  Clark  v, 

I,  88  Am.  Dec.  52;  Toby  v.  Reed,  9  Conn.  Reybam,  1  Kans.  281 ;  Collins  v,  Torrey, 

216;  Cooch  v.  Gerry,  3  Harr.  280.  7  Johna.  278,   5  Am.  Dec  273  ;  Greer  u. 

^  Savage  v.  Dooley,  28  Conn.  411,  73  Tamer,  36  Ark.  17. 

Am.  Dec  680.  «  Glass  v.  Ellison,  9  N.  H.  69 ;  Bartlett 

^  Doton  9.  Rassell,  17  Conn.  146.  v,  Borden,  13  Bash,  45  ;  Oldham  v.  Pfleger, 

•  Kimball  v.  Lewiston  Steam  Mill  Co.  84  111.  102;  Finlon  v,  Clark,  118  111.  32,  7 

55  Me.  494.  N.  E.  Rep.  475 ;  Taylor  v.  Adams,  115  111. 

7  Bird  V.  Decker,  64  Me.  550;  Abney  v.  570,4  N.  £.  Rep.  837  ;  Barrett  v.  Hinckley, 
Austin,  6  Bradw.  49. 
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session  of  the  land  in  an  action  of  ejectment  from  a  stranger  who 
has  entered  without  right,^  and  he  may  recover  danq^ges  for  inju- 
ries to  his  possession  by  such  wrong-doer. 

After  possession  has  been  taken  by  the  mortgagee  for  the  pur- 
pose of  foreclosure,  the  mortgagor  cannot  maintain  an  action  of 
tort  against  a  stranger  for  using  the  mortgaged  land  as  a  way. 
There  being  no  injury  to  the  reversionary  interest,  the  mortgagee 
is  the  only  person  entitled  to  maintain  such  action.^ 

666.  The  mortfiragror's  equity  of  redemption  may  be  seized 
upon  execution  by  a  third  person,  or  even  by  the  mortgagee,  upon 
an  execution  obtained  upon  a  debt  not  secured  by  the  mortgage,  either 
before  or  after  default.^  The  levy  of  an  execution  by  any  other  cred- 
itor, or  the  sale  under  it,  does  not  affect  the  rigiits  of  the  mort- 
gagee.^ A  purchaser  of  the  equity  of  redemption  at  execution  sale 
succeeds  to  the  equitable  rights  of  the  mortgagor,  and  may  redeem 
the  estate  just  as  the  mortgagor  could.^  It  is  immaterial  as  regards 
such  sale  whether  the  incumbrance  be  strictly  a  mortgage  or  a  deed 
of  trust  with  power  of  sale  upon  default,  for  such  a  deed  is  in  legal 
effect  a  mortgage.^  The  mortgagee  may,  however,  by  consenting 
to  a  sale  of  the  mortgaged  property,  or  to  a  levy  upon  it,  without 
reference  to  his  mortgage,  debar  himself  from  asserting  his  title 
afterwards.*^  If  there  be  a  surplus  of  the  purchase-price  of  the 
equity  of  redemption  after  paying  the  judgment  and  costs,  this 
should  be  paid  to  the  judgment  debtor  and  not  to  the  mortgagee.^ 

The  mortgagor's  interest  may  be  sold  although  the  mortgage 
secures  the  support  of  the  mortgagee  by  the  mortgagor.^  If  no 
account  be  taken  of  the  mortgage  in  making  the  levy,  the  inter- 
est of  the  debtor,  and  nothing  more,  passes  by  the  proceedings.'^ 
The  levy  is  not  thereby  rendered  invalid.^  The  debtor,  in  such 
case,  has  no  occasion  to  complain.^    After  a  sale  upon  execution 

124  IlL  32,  14  N.  £.  Rep.  863,  7  Am.  St.  414;  Northwestern  Forwarding  Co.  v.  Ma- 

Hep.  331.  haffey,  36  Kans.  152,  12  Pac.  Rep.  705. 

1  Bartlett  v,  Borden,  IS  Buah,  45.  *  Tamer  v,  Watkins,Sl  Ark.  429 ;  Shaw 

^  Sparhawk  v.  Bagg,  16  Gray,  583.  v,  Lindaey,  60  Ala.  344;  Lovelace  v.  Webb, 

*  §§  1229,  1280;  Cnshing  v.  Hard,  4  62  Ala.  271 ;  Jenkins  v.  Green,  22  Kane. 
Pick.  253,  16  Am.  Dec.  335;  Walters  v.  562. 

Befenbaagh,  90  111.  241 ;  Finley  v.  Thayer,  •  Tamer  v.  Watkins,  31  Ark.  429. 

42  111.  350;  Bernstein  v.  Humes,  71  Ala.  ^  Grace   v.   Mercer,  10   B.  Mon.   157; 

260 ;  Gassenheimer  v.  Monlton,  80  Ala.  521,  Smith  v.  Sweetser,  32  Me.  246. 

2  So.  Rep.  652 ;  Seaman  v.  Has,  14  Colo.  >  Bodwell  Granite  Co.  v.  Lane,  83  Me. 

536,  24  Pac  Rep.  461.  168,  21  Atl.  Rep.  829. 

*  Febeiger  v.  Craighead,  4  Dall.   151 ;  ^  Jenkins  v.  Green,  22  Kans.  562. 
Crow  V.  Tinsley,  6  Dana,  402;  Cotton  v,  ^  Danbar  v.  Starkey,  19  N.  H.  160. 
Blocker,  6  Fla.  1 ;  Cbildrees  v.  Monette,  54  ^^  Pettee  v.  Peppard,  125  Mass.  66. 
Ala.  317  ;  Atcheson  v.  Broadhead,  56  Ala.  ^  Perrin  v.  Reed,  35  Vt.  2. 
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the  mortgagor  has  no  rights  in  the  land  unless  he  redeems  it,  or 
unless  the  judgment  upon  which  the  execution  was  issued  be 
reversed.^ 

Inasmuch  as  an  absolute  deed  with  a  bond  for  reconveyance  con- 
stitute an  express  mortgage,  the  property  is  subject  to  attachment 
and  to  levy  and  sale  upon  execution  under  a  judgment  against  the 
grantor.^  Such  is  the  case  also  when  there  is  no  written  defeasance, 
but  the  conveyance  is  in  fact  a  mortgage.^ 

If  a  mortgagee  be  in  possession  of  the  mortgaged  premises,  a 
sale  under  execution  against  the  mortgagor  does  not  divest  him  of 
possession,  or  enable  the  purchaser  to  recover  possession  in  an  ac- 
tion of  ejectment.     His  only  remedy  is  to  redeem.^ 

In  some  States  the  laws  provide  for  a  sale  of  the  debtor's  right 
of  redeeming  mortgaged  land,  while  land  not  covered  by  a  mort^ 
gage  can  only  be  taken  by  a  levy  and  set-off  rn  the  usual  way,  and 
is  not  the  subject  of  sale  on  execution.  Where  such  is  the  law,  if 
one  owning  a  tract  of  land  in  fee  mortgages  a  life  estate,  the  rever- 
sion is  not  covered  by  the  mortgage,  and  therefore  his  title  to  it  is 
not  an  equity  of  redemption,  and  cannot  be  sold  as  constituting  a 
part  of  his  equity  of  redemption.  When  the  life  estate  expires, 
the  equity  of  redemption  expires  with  it.  If  the  mortgage  is  fore- 
closed, the  reversion  remains.  If  the  equity  is  sold  on  execution, 
the  reversion  remains.  No  interest  not  covered  by  the  mortgage 
passes  by  the  sale.^ 

If  an  estate  be  subject  to  a  mortgage  when  attached,  but  the 
mortgage  be  discharged  before  the  levy  of  an  execution  in  the  suit, 
the  estate  cannot  be  levied  upon  and  sold  as  an  equity  of  redemp- 
tion.^ The  sale  is  valid  though,  there  be  a  right  of  homestead  in 
the  debtor,  and  the  sale  is  not  expressly  made  subject  to  it.     The  « 

1  Delano  v,  Wilde,  11  Gray,  17,  71  Am.  made  in  the  payment  of  bonds  extending 

Dec  687.  through  several  years,  the  mortgagor  has  a 

*  Clinton  Nat  Bank  v.  Manwarring,  39  clear  legal  right,  which  is  snbject  to  levy 

Iowa,  281 ;  Moors  v.  Albro,  129  Mass.  9.  and  sale  nnder  execution  against  him ;  and 

CmUra,  Pbinizy  v.  Clark,  62  Ga.  623 ;  Gib-  a  purchaser  at  the  sale  acquires  a  title  on 

son  V.  Hough,  60  Ga.  588.  which  he  may  recover,  in  ejectment,  against 

s  McConeghy  v.  McCaw,  31  Ala.  447 ;  any  one  who  does  not  show  a  paramount 

Gaasenheimer  v.  Moulton,  80  Ala.  521,  2  title.     Bernstein  v,  Humes,  60  Ala.  582. 

So.  Bep.  652,  655,  per  Clopton,  J.  See  Shaw  v,  Lindsey,  60  Ala.  844 ;  Cotton 

«  Hall  V,  Tunnel],  1  Houst.  320;  Dad-  v.  Carlisle,  85  Ala.  175,  4  So.  Rep.  670,  7 

mun  V,  liamson,  9  Allen,  85.  Am.  St  Rep.  29. 

In  Alabama  it  is  held  that,  where  the       ^  Laflin  v.  Crosby,  99  Maas.  446. 
mortgage  reserves  to  the  mortgagor  the  pos-       "  Hackett  v.  Buck,  128  Mass.  369.    Act 

session  and  enjoyment  of  the  property,  with  of  1874,  ch.  188,  does  not  authorize  a  sale 

the  right  to  use  and  rent  it,  until  default  be  in  snch  a  case. 
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sale  is  necessarily  subject  to  that  right,  and  whether  declared  so  or 
not  it  is  immaterial.^ 

Upon  the  foreclosure  of  the  mortgage,  a  levy  commenced  upon 
the  mortgagor's  interest  in  the  land  is  defeated,  although  the  land 
is  bought  in  by  the  mortgagee,  who  has  the  right  to  purchase,  for 
the  amount  of  the  mortgage.^  If  land  subject  to  a  mortgage  be 
attached,  and  afterwards  the  mortgagee  sells  the  land  under  a  power 
of  sale  for  more  than  enough  to  pay  the  mortgage  debt  and  the  ex- 
penses of  sale,  the  attaching  creditor  may,  by  a  bill  in  equity 
brought  within  the  time  the  land  would  have  been  held  as  security 
to  satisfy  the  judgment,  enforce  his  lien  against  the  surplus  remain- 
ing in  the  hands  of  the  mortgagee.^  His  claim  has  preference  over 
a  second  mortgage  made  after  the  attachment.  The  surplus  after 
the  sale  belongs  to  the  same  persons  the  land  belonged  to  before 
the  sale.  No  means  being  provided  by  statute  for  enforcing  the 
creditor's  lien  against  the  funds,  equity  will  afford  a  remedy,  to  the 
same  effect  and  upon  the  same  conditions,  as  nearly  as  may  be,  as  in 
proceedings  at  law  in  like  cases.^  If  the  mortgagee  bids  at  the 
sale  an  amount  sufficient  to  cover  not  only  the  mortgage  debt,  but 
an  unsecured  debt  of  the  mortgagor,  he  cannot  hold  the  excess 
above  the  mortgage  debt,  bat  this  is  subject  to  the  lien  of  the  at- 
tachment, and  the  attaching  officer  is  entitled  to  receive  it.^ 

Land  owned  by  a  single  woman  at  the  time  of  her  marriage  was 
afterwards  attached  in  an  action  against  her  by  her  maiden  name, 
the  creditor  being  ignorant  of  the  marriage,  and  judgment  was 
afterwards  recovered  against  her  by  the  same  name,  and  the  land 
was  sold  on  execution.  After  the  attachment,  and  before  judgment, 
the  woman,  by  her  married  name,  mortgaged  the  same  land  to  a 
person  who  bad  no  actual  notice  of  the  .attachment.  The  attach- 
ment was  held  to  take  precedence  of  the  mortgage.^ 

666.  The  widow  of  the  mortfirafiror  is  entitled  to  dower  in  an 
equity  of  redemption,  although  she  has  released  her  right  in  the 
mortgage,^  or  became  the  wife  of  the  mortgagor  after  the  execution 
of  the  mortgage.^     She  cannot  maintain  an  action  for  it  against  the 

^  Swan  r.  Stephens,  99  Mass.  7.  "^  Otherwise  in  England,  where  dower  ii 

^  German-American  Seminary  v.  Saen-  a  legal  estate.    Story's  Eq.  Jor.  §  689; 

ger,  66  Mich.  249,  88  N.  W.  Rep.  801.  Kent,  C,  in  Titus  v.  Neilaon,  5  Johns.  Ch. 

'  Wiggin  o.  Hey  wood,  118  Mass.  .514.  452 ;  Snow  v.  Sterens,  15  Mass.  878 ;  Leary 

*  Per  Gray,  C.  J.,  in  Wiggin  ».  Hey-  v.  Shaffer,  79  Ind.  567 ;  Hewitt  r.  Cox,  55 
wood,  118  Kass.  514.  Ark.  225,  15  S.  W.  Rep.  1026. 

*  Harvey  v.  Foster,  64  Cal.  296,  30  Pac  ^  Wait  v.  Savage  (N.  J.),  15  AtL  Rep. 
Rep.  849.  225. 

^  Cleaveland  v.  Boston  Five  Cents  Sar. 
Bank,  129  Mass.  27. 
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mortgagee,  yet,  if  the  mortgage  is  not  foreclosed,  she  is  allowed  in 
equity  to  redeem  the  mortgage,  and  then  take  her  dower.^  Fore- 
closure or  sale  under  a  power  effectually  bars  her  right  if  she  has 
duly  released  this  in  the  mortgnge.^  She  is  then  entitled  only  to 
her  share  of  the  surplus  remaining  after  payment  of  the  mortgage 
debt.'  She  is  entitled  to  dower  in  the  whole  estate  as  against  every 
one  but  the  mortgagee ;  but  to  redeem  the  land  from  him,  she  must 
pay  the  whole  amount  due  on  the  mortgage.*  The  mortgagee  in 
possession  is  entitled  to  the  rents  and  profits  until  his  claim  is  paid, 
as  against  a  widow  whose  right  is  subordinate  to  the  mortgage.^  If, 
however,  the  mortgage  be  discharged  by  the  other  party  in  interest, 
the  widow  of  the  mortgagor  is  let  into  her  dower  in  the  unincum- 
bered estate ;  as  where  the  purchaser  of  the  equity  of  redemption, 
on  an  execution  sale,  afterwards  paid  the  amount  due  on  the  mort-  . 
gage  and  claimed  an  assignment  of  it  from  the  mortgagee,  but  the 
mortgagee,  declaring  that  an  assignment  was  unnecessary,  dis- 
charged it  upon  the  mai^in  of  the  record :  it  was  held  that  this 
discharge  operated  to  extinguish  the  mortgage,  and  not  as  an  equi- 
table assignment  of  it,  and  that  therefore  the  widow  was  dowerable 
in  the  land  free  from  the  incumbrance  of  the  mortgage.^  This 
widow  of  one  who  has  purchased  real  estate,  and  assumed  the  pay- 
ment of  a. mortgage  thereon,  is  entitled  to  dower  only  under  the 
same  conditions.'' 

If  a  purchaser  pays  off  a  mortgage  to  which  the  right  of  dower 
would  be  subject,  when  he  is  under  no  obligation  to  pay  the  mort- 
gage debt,  and  takes  an  assignment  of  the  mortgage,  his  mortgage 
title  will  prevent  an  assignment  of  dower  in  the  whole  estate ;  ^ 
and  even  if  the  mortgage  be  discharged,  and  not  in  form  assigned 
to  him,  he  may  in  some  cases  be  held  to  have  redeemed  the  mort- 
gage.*   But  if  the  mortgage  debt  be  paid  by  the  debtor,  or  from 

1  Eaton  V.  Simonds,  14  Pick.  98;  Van  415;  McMahon  v.  Russell,  17  Fla.  698,705; 

Dyne  v.  Thayre,  14  Wend.  233,  19  Wend.  Ketchuro  v.  Shaw,  28  Ohio  St.  503;  Man- 

171;   Hitchcock  v.  Harrington,  6  Johns,  del  v.  McClave,  46  Ohio  St.  407,  22  N.  £. 

890,  5  Am.  Dec.  229 ;  Collins  v.  Tony,  7  Rep.  290,  15  Am.  St  Rep.  627. 

Johns.  278,  5  Am.  Dec.  273;  Coles  t^.  Coles,  *  Wait  v.  Savage  (N.  J.),  15  Atl.  Rep. 

1 5  Johns.  319;  Hawley  v.  Bradford ,  9  Paige,  225. 

200,  37  Am.  Dec.  390;  Swaine  v.  Ferine,  *  Eaton  v.  Simonds,  14  Pick.  98 ;  Wedge 

5  Johns.  Ch.  491,  9  Am.  Dec.  316;  Tren-  v.  Moore,  6  Cnsh.  8;  Everson  v.  McMullen, 

holm  V.  Wilson,  13  S.  C.  174, 16  Am.  Rep.  113  N.  T.  293,  21  N.  E.  Rep.  52,  10  Am. 

732.  St.  Rep.  445,  per  Finch,  J.    See  §  866. 

^  Johnson  v.  Watson,  87  HI.  535.  "^  Kemerer  v.  Bournes,  53  Iowa,  172,  4  N. 

>  Wait  V,  Savage  (N.  J.),  15  Atl.  Rep.  W.  Rep.  921. 

225  ;  Hinchroan  v.  Stiles,  9  N.  J.  Eq.  454.  ^  Strong  v.  Converse,  8  Allen,  557,  85 

^  McCabe  v.  Bellows,  7  Gray,  148,  66  Am.  Dec.  732 ;  Newton  v.  Cook,  4  Gray,  46. 

Am.  Dec.  467 ;  Graves  v.  Braden,  62  Ind.  *  See  §  866. 

93;  Campbell  v,  Campbell,  30  N.  J.  Eq.  608 
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his  property,  or  in  his  behalf,  such  payment  is  a  discharge  of  the 
mortgage,  and  dower  can  be  assigned  in  the  whole  property ;  ^  and 
the  payment  is  in  behalf  of  the  debtor,  when  he  in  any  manner 
furnishes  the  means  of  payment,  or  imposes  an  obligation  on  the 
purchaser  to  assume  and  pay  the  debt  as  his  own.  In  such  cases 
an  assignment  of  the  mortgage  amounts  to  a  discharge,  and  the 
legal  title  under  the  mortgages  merges  in  the  equity.^ 

If  an  heir  or  devisee  gives  a  bond  conditioned  to  pay  all  the  debts 
of  the  deceased,  and  takes  an  assignment  of  a  mortgage  of  a  part 
of  the  real  estate  to  himself,  it  would  seem  that  he  could  not  stand 
upon  his  mortgage  title,  and  by  foreclosure  defeat  the  widow's 
estate  of  dower  and  homestead,  because  the  bond  in  this  case  may 
be  regarded  as  supplying  the  place  of  the  assets  which  would  other- 
wise have  been  derived  from  the  sale  of  the  lands ;  ^  and  certainly 
in  such  case  if  dower  in  the  mortgaged  premises  had  already  been 
assigned  to  the  widow,  with  the  assent  of  the  heir  or  devisee,  he 
could  not  set  up  his  mortgage  title  under  the  assignment  or  fore- 
closure against  the  dower  estate.^ 

II.  As  to  the  Mortgagee. 

667.  The  mortfiragor  is  really  a  tenant  at  wUl,  and  may  be 
ejected  by  the  mortgeifiree  without  notice,  except  in  those  States 
where  the  mortgagor  is  by  statute  confirmed  in  his  possession  until 
foreclosure,  unless  the  mortgage  contains  a  covenant  or  agreement 
allowing  the  mortgagor  to  remain  in  possession  until  a  breach  of 
condition  occurs ;  for,  unless  there  be  such  a  covenant,  the  mort- 
gagee may  at  any  time  enter  and  dispossess  him,  or  may  recover 
possession  by  a  writ  of  entry .^  Yet,  while  the  mortgagor  is  left  in 
possession,  he  is  in  most  respects  regarded  as  the  owner  of  the  land, 
and  he  may  occupy  and  improve,  or  may  take  the  rents  and  profits 
to  his  own  use,  in  the  same  manner  as  before  he  made  the  mortgage.^ 
The  commencement  of  an   action   against  him  by  the  mortgagee 

1  Holmes  v.  HolmeR,  3  Paige,  363 ;  Bol-  ler,  12  S.  &  R.  240;  Martin  v.  Jackson,  27 

ton  t;.  Ballard,  IS  Mass.  227 ;  Brown  v.  Pa.  St.  504,  67  Am.  Dec.  489 ;  Toongman 

Lapham,  3  Cash.  551,  554.  r.  Elmira  &  Wflliamsport  R.  R.  Co.  65  Pa. 

3  See  §  S66;  McCabe  v.  Swap,  14  Allen,  St  278;  Watford  v.  Gates,  57  Ala.  290; 

188,  per  Wells,  J.  Barrett  o.  Hinckley,  124  HI.  32,  14  N.  E. 

>  King  V,  King,  100  Mass.  224.  Rep.  863,  7  Am.  St  Rep.  331 ;  Brastow  v. 

«  King  V.  King,  100  Mass.  224.  Barrett,  82  Me.  456,   19   Atl.  Rep.  916 ; 

fi  See  §§  11,  16,  702;  Keech  t;.  Hall,   1  American  Mortg.  Co.  v.  Turner  (Ala.),  11 

Dong.  21 ;  Rockwell  i^.  Bradley,  2  Conn.  1,  So.  Rep.  211. 

where  the  point  is  fally  discossed  ;  Brown  So  provided  by  statnte  in  Vemont :  B.  L. 

V.  Cram,  1  N.  H.  169;  Hartshorn  v.  Hub-  1880,  §  1258. 

bard,  2  N.  H.  453 ;  Simpson  v.  Ammons,  1  •  Taliaferro  ».  Gay,  78  Ky.  496 ;  Ander- 

Binn.  175,  2  Am.  Dec.  425;  Smith  v,  Sha-  son  v.  Strauss,  98  111.  485. 
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to  recover  possession  does  not  change  his  rights  in  this  respect,  and 
he  18  not  accountable  for  the  rents  and  profits  accruing  afterwards, 
and  before  the  mortgagee  is  entitled  to  possession  under  the  judg- 
ment. If  the  mortgagee  wishes  to  receive  the  rents  and  profits,  he 
must  take  early  means  to  obtain  possession.^ 

But  the  mortgagee  cannot,  before  actually  taking  possession,  give 
another  person  any  right  to  the  possession  of  the  premises,  to  the 
exclusion  of  the  owner  of  the  equity  of  redemption.* 

The  making  of  the  mortgage  deed,  and  the  subsequent  posses- 
sion of  the  mortgagor,  furnish  no  presumption  of  a  license  from 
the  mortgagee  to  the  mortgagor  to  remain  in  possession.'  If  both 
the  mortgagor  and  mortgagee  be  living  together  in  possession  of 
the  premises  after  condition  broken,  it  is  not  a  case  of  mixed  pos- 
session, as  between  tenants  in  common,  but  the  possession  is  in  one 
or  the  other ;  and  which  it  is,  is  a  question  of  fact  for  the  jury  to 
determine.^ 

An  affirmative  covenant  that  the  mortgagor  shall  retain  posses- 
sion of  the  premises,  with  power  to  take  the  rents  and  profits  until 
default,  with  a  limitation  of  time  beyond  which  his  possession  shall 
not  extend,  amounts  to  a  redemise.  But  a  redemise  is  not  to  be 
inferred  from  a  covenant  that  the  mortgagor  will  not  sell  or  lease 
until  after  notice.^ 

Where  in  a  deed  of  trust  to  secure  a  debt  it  is  provided  that  the 
grantor  may  remain  in  possession  until  default,  when  he  should 
surrender  possession  upon  demand,  it  has  been  held  that  the  grant- 
or's interest  is  not  an  estate  upon  condition,  but  an  estate  upon  a 
conditional  limitation,  which  terminates  with  the  happening  of 
the  contingency,  and  the  right  of  possession  would  cease  without 
any  entry  or  demand,  except  for  the  contract  to  make  demand. 
The  demand  in  such  case  is  not  a  demand  for  the  purpose  of  avoid- 
ing the  estate,  but  in  fact  a  mere  notice  to  quit  upon  a  tenant  at 
will.     If  the  grantor  or  his  assignee  wrongfully  refuses  to  surren- 

1  Wilder  v.  Honghton,  1  Pick.  87 ;  White  of  rants  and  profits  from  the  mortgagor  for 

r.  Wear,  4  Mo.  App.  341.    "  As  to  the  mort-  any  of  the  jears  back  during  the  possession 

l^ragor,''  says  Lord  Hardwicke,  in  Mead  i;.  of  the  mortgagor." 

Orrerj,  8  Atk.  244,  "  I  do  not  know  of  any  See,  also,  Ex  parte  Wilson,  2  Ves.  &  B. 

instance,  where  he  keeps  in  possession,  that  252.    The  text  is  quoted  and  approved  by 

he  is  liable  to  account  for  the  rents  and  McAllister,  J.,  in  Silverman  v.  N.  W.  Mut. 

profits  to  the  mortgagee,  for  the  mortgagee  Life  Ins.  Co.  5  firadw.  124. 

ought  to  take  the  legal  remedies  to  get  ^  Silloway  v.  Brown,  12  Allen,  30;  Mayo 

into  possession."    And  again,  in  Higgins  v,  v,  Fletcher,  14  Pick.  525,  531. 

York  Bnildings  Company,  2  Atk.  107,  the  *  Wakeman  v.  Banks,  2  Conn.  445. 

same  judge  said :  ''Upon  a  bill  brought  by  *  Hall  v,  Tunnell,  1  Houston,  320. 

the  mortgagee  for  an  account  in  this  court,  ^  George's  Creek  Coal  &  Iron    Co.  v, 

he  never  can  have  a  decree  for  an  account  Detmold,  1  Md.  225. 
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der  possession  after  snch  denland,  he  is  liable  to  the  trustee  in 
damages.^ 

The  mortgagor's  reserTation  of  the  right  of  possession  seldom 
extends  his  right  beyond  a  breach  of  the  condition  by  him ;  and 
therefore,  except  in  those  States  in  which  by  statute  the  mortgagee 
has  no  right  of  possession  before  foreclosure,  he  may  immediately, 
upon  default,  take  possession.^ 

When  the  mortgagee  is  entitled  to  possession,  and  brings  an  ac- 
tion to  recover  it,  the  mortgagor  cannot  defend  on  the  ground  that 
the  mortgage  was  made  to  defraud  creditors.  He  is  not  allowed  to 
annul  his  own  conveyance,  under  which  a  perfect  legal  title  has 
passed  to  the  mortgagee.^ 

The  mortgagee's  acceptance  of  a  lease  of  the  mortgaged  prem- 
ises will  bar  his  right  to  maintain  an  action  to  recover  possession  of 
them  from  the  mortgagor,  whether  the  action  is  commenced  before 
or  after  breach  of  the  condition  of  the  mortgage,  or  whether  the 
lease  or  the  mortgage  is  made  first.^ 

668.  His  right  of  possession  may  be  implied  from  the  nature 
of  the  condition,  as  where  a  mortgage  provides  that  he  shall  occupy 
and  cultivate  a  farm,  and  deliver  to  the  mortgagee  one  half  of  the 
produce  of  it.  By  accepting  an  estate  with  such  a  condition,  the 
mortgagee  is  as  much  estopped  from  claiming  possession  as  he 
would  have  been  if  he  had  agreed  by  indenture  that  the  mortgagor 
should  retain  exclusive  occupation.  If,  before  default,  the  mort- 
gagor's possession  be  disturbed  by  entry  of  the  mortgagee,  except 
for  the  purpose  of  taking  away  his  own  share  of  the  produce,  he  is 
liable  in  an  action  of  trespass.^  So,  also,  if  a  mortgagee  takes  a 
lease  of  the  premises  from  the  mortgagor,  and  covenants  to  pay 
him  rent  until  the  condition  be  broken,  this  amounts  to  an  agree- 
ment that  the  mortgagor  shall  retain  possession,  and  receive  the 
profits  to  his  own  use.®  A  provision  in  the  mortgage,  that  the  mort- 
gagee may  enter  after  default,  implies  that  the  mortgagor  is -enti- 
tled to  possession  until  such  default.^ 

A  stipulation  that  upon  default  the  mortgagee  may  take  posses- 
sion, and  receive  the  rents  and  profits  until  the  mortgage  debt  shall 

1  Walker  v.  Teal,  7  Sawyer,  39 ;  Teal  v.  «  See  §§  80,  8S9, 702 ;  Flagg  v.  Flagg,  11 

Walker.  HI  U.  8.  242,  4  S.  Ct.  420.  Pick.  475 ;  HarUhom  v.  Habbard,  2  N.  H. 

s  Pierce  v.  Brown,  24  Vt.  165 ;  Pratt  v.  453 ;  Flanders  v.  Lamphear,  9  N.  H.  201 ; 

Skolfleld,  45  Me.  386;  Sterens  v.  Brown,  Rhoades  o,  Parker,  10  N.  H.  83;  Lamb  v. 

Walk.  41,  23  Am.  Dec.  215  ;  Hill  v.  Robert-  Fosa,  21  Me.  240. 

son,  24  Miss.  368.  >  Newall  v.  Wright,  3  Mass.  138,  3  Am. 

*  Brookover  v.  Hurst,  1  Mete.  665.  Dec.  98. 

4  Brastow  v.  Barrett,  82  Me.  456,  19  Atl.  ?  Smith  v.  Taylor,  9  Ala.  633;  McMillan 

Rep.  916.  V.  Otis,  74  Ala.  560. 
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be  paid,  may  be  enforced  by  the  mortgagee's  taking  possession  and 
holding  it ;  but  the  mortgagor  is  entitled  to  have  the  property  again 
at  any  time  upon  paying  the  mortgage  debt.^ 

An  express  stipulation  is  not  necessary  to  enable  the  mortgagor 
to  retain  possession  until  a  breach  of  the  condition,  when  the  very 
purpose  of  the  instrument  is  such  that  the  mortgagor  cannot  fulfil 
his  covenants  without  the  possession  of  the  property ;  as,  for  in- 
stance, when  the  purpose  is  to  secure  an  agreement  to  support.^ 
The  mortgagor's  right  of  possession  until  breach  of  the  condition 
is  implied  from  a  condition  that  the  mortgagor  shall  support  the 
mortgagee  during  his  life  in  a  house  upon  the  premises,  or  shall 
deliver  to  him  a  certain  portion  of  the  produce  annually.^  By 
taking  possession  in  such  case  the  mortgagee  would  prevent  the 
mortgagor's  carrying  into  effect  the  purpose  for  which  alone  the 
mortgage  was  made.^  But  a  condition  of  a  mortgage  requiring 
the  mortgagor  to  furnish  a  comfortable  home  for  the  mortgagee, 
and  to  provide  him  necessaries  and  support  during  his  life,  there 
being  no  intimation  that  the  support  was  to  be  provided  upon  the 
premises,  was  regarded  as  affording  no  implication  that  the  mort- 
gagor should  retain  possession.^ 

The  agreement  that  the  mortgagor  may  remain  in  possession 
need  not  be  in  the  mortgage  itself,  but  may  be  contained  in  a  sepa- 
rate paper,  as,  for  instance,  the  mortgage  note.^ 

669.  Bight  of  possession  as  modified  by  statute.  —  It  has 
already  been  noticed  that  in  several  States  the  common  law  doc- 
trine of  the  relation  between  the  mortgagor  and  mortgagee  is 
wholly  done  away  with,  and  the  mortgagee  cannot  obtain  posses- 
sion of  the  mortgaged  premises,  even  after  condition  broken,  except 
by  purchasing  them  on  a  foreclosure  suit.^  Even  the  foreclosure 
decree  and  sale  under  it  do  not  divest  the  mortgagor  of  his  right 
of  possession ;  this  is  not  lost  till  the  deed  under  the  sale  is  delivered 
to  the  purchaser.  If  the  premises  are  occupied  by  tenants,  the 
mortgagor  may  collect  the  rents  until  the  purchaser  is  entitled  to 
enter  under  his  deed.^     Under  such  a  statute,  although  tlie  mort- 

1  Mclntyie  v.  Whitfield,  21  Miss.  88.  And  ^  Mason  v.  Mason,  67  Me.  546. 

see  Hyman  v.  Kelly,  1  Nev.  179.  ^  ciay  v.  Wren,  34  Me.  187. 

s  Soper  V.  Gaernaey,  71  Fa.  St.  219.  f  See  §§  17-66. 

*  Norton  v,  Webb,  35  Me.  218;  Brown  t;.  ^  Qehton  v.  Barr,  U  Johns.  482;  Astor 

Jjeach,  85  Me.  39;  Clay  v.  Wren,  34  Me.  v.  Turner,  11  Paige,  436;  Clason  v.  Cor- 

1S7;  Lamb  t7.  Fobs,  21  Me.  240;  Bryant  v.  ley,  5  Sandf.  447;  Mitchell  v.  Bartlett,  52 

Erskine,  55  Me.  153, 156.  Barb.  319;  Argall  v.  Pitts,  78  N.  Y.  239; 

«  Wales  V.  Mellen,  1  Gzay,  512.    That  Barrett  v.  Blackmar,  47  Iowa,  565 ;  Seckler 

he  may  enter  immediately,  see  Colman  v,  v.  Delia,  25  Kans.  159;  Hanter  v.  Hays,  7 

Packard,  16  Mass.  39.  Biss.  362. 
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gage  contains  a  stipulation  which  seems  to  give  the  mortgagee  the 
right  after  condition  broken  to  take  possession  and  receive  the  rents 
and  proBts,  yet  inasmuch  as  such  a  mortgage  gives  only  a  lien  upon 
the  mortgaged  property  and  the  rents  and  profits,  and  this  lien 
can  be  enforced  only  by  action,  the  stipulation  does  not  transfer 
to  the  mortgagee  the  title  to  the  rents  and  profits.^  An  exception 
to  this  rule  is  made  in  case  the  property  is  shown  to  be  inad- 
equate to  meet  the  mortgage  debt,  in  which  case  the  court  may 
appoint  a  receiver  of  the  rents  and  profits  pending  proceedings 
to  foreclose.^  But  even  then  it  has  been  held  that  the  mortgagor 
is  entitled  to  the  rents  until  the  court  decrees  their  payment  to  the 
receiver.® 

Such  a  statutory  provision  restraining  a  mortgagee  from  obtain- 
ing possession  is  by  some  courts  held  to  apply  in  case  the  mortgage 
is  in  the  form  of  an  absolute  deed.^  But  it  is  held  otherwise  by 
other  courts.^ 

Where  the  mortgagor  is  by  statute  protected  in  his  possession 
until  foreclosure,  his  possession  is  a  matter  of  right,  and  not  of 
sufferance,  as  it  is  at  common  law,  except  when  assured  to  him  by 
express  agreement.^  A  special  provision  in  a  mortgage,  that  the 
mortgagor  shall  have  possession  without  paying  rent  until  breach 
of  the  condition,  is  not  to  be  construed  as  conferring  the  right  of 
possession  upon  the  mortgagee  after  that  event.  Such  a  provision, 
being  merely  an  expression  of  what  the  law  implies,  is  treated  as 
surplusage.^ 

\  statutory  provision,  that  it  shall  not  be  waste  for  the  mort- 
gagor to  continue  to  use  the  mortgaged  premises  during  the  period 
allowed  for  redemption,  may  be  waived  by  a  stipulation  in  the 
mortgage  to  the  contrary.® 

The  mortgagee's  assent  to  the  possession  of  the  mortgagor  may 
be  implied,  and  his  assent  may  be  implied  from  slight  circum- 
stances, such  as  the  mortgagee's  abandonment  of  the  premises.^ 

1  Seckler  v.  Delfs,  25  Kans.  159.  Ladne  v.  Detroit  &  Milwaukee  R.  R.  Co.  13 

2  §  1636;  PoflC  V.  Dorr,  4  £dw.  412;    Mich.  380,  87  Am.  Dec  759;  Kidd  v.  Tee- 
Lofskj  V.  Maajer,  3  Sandf.  Ch.  69.  pie,  22  Cat  265 ;  Hooper  v.  Wilson,  18  Yt 

B  Hunter  v.  Hajs,  7  Biss.  362.  695 ;  Witherell  i;.  Wiberg,  4  Sawyer,  232. 

4  California :  Civ.  Code,  §  2927 ;  Locke       ^  Morrow  o,  Morgan,  48  Tex.  304. 
V.  Moulton  (Cal).  30  Pac.  Rep.  957;  and       ^  Edwards  v.  Woodbury,  1  McCrary,  429, 

Hew  York :  Thompson  v.  Hickey,  8  Abb.  3  Fed.  Rep.  14. 
N.  C.  159.  «  Howell  v.  LeaWtt,  95  N.  Y.  617 ;  Jelli- 

«  Georgia:   §  26;  Iowa:  §  89;  Xichi-  son  r.  Halloran,  44  Minn.  199,  46  N.  W. 

gan :  §  86 ;  Herada :  §  41.  Rep.  332 ;  Rogers  v.  Benton,  39  Minn.  46, 

>  Crippen   v.  Morrison,    13   Mich.    23 ;  38  N.  W.  Rep.  765. 
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670.  So  long  as  the  morteragor  is  allowed  to  remain  in  pos- 
session he  is  entitled  to  receive  and  apply  to  his  own  use  the 
income  and  profits  of  the  mortgaged  estate.^  He  is  not  liable 
for  rent.  His  contract  is  to  pay  interest  and  not  rent.  Although 
the  mortgagee  may  have  the  right  to  take  possession  upon  a  breach 
of  the  condition,  if  he  does  not  exercise  this  right  he  cannot  claim 
the  profits.^  Upon  a  bill  in  equity  to  obtain  foreclosure  and  sale, 
he  may,  in  proper  cases,  apply  for  the  appointment  of  a  receiver  to 
take  for  his  benefit  the  earnings  of  the  property.  He  is  then  con- 
fined to  the  rents  and  profits  accruing  during  the  pendency  of  the 
suit*  If  he  neglects  to  apply  for  a  receiver,  the  final  decree,  if 
silent  upon  this  subject,  does  not  affect  the  mortgagor's  possession 
or  right  to  the  earnings  in  the  mean  time.  It  is  only  after  sale 
under  the  decree,  except  where  statutes  provide  otherwise,  that  the 
mortgagor  is  wholly  divested  of  title,  and  consequently  of  right  to 
possession. 

Unless  restrained  by  the  terms  of  the  mortgage,  the  mortgagor 
in  possession  may  work  mines  or  quarries  upon  the  mortgaged 
property,  and  whatever  he  severs  from  the  realty  becomes  unincum- 
bered personalty,  and  his  own  property.* 

Even  if  the  rents  and  profits  of  the  mortgaged  property  are 
expressly  pledged  for  the  security  of  the  mortgage  debt,  with  the 
right  in  the  mortgagee  to  take  possession  upon  default,  the  mort- 
gagee is  not  entitled  to  the  rents  and  profits  until  he  takes  actual 
possession,  or  until  possession  is  taken  in  his  behalf  by  a  receiver ;  ^ 

^  Chinnerj  r.  Blackman,  3  Doug.  391  ;  Beed,  8  Pick.  459;  Mayo  9.  Fletcher,  U 

Mead  v.  Orrery,  3  Atk.  244;  Konntse  v.  Pick.  525.    Miiwriinippi ;  Wathen  r.  Glara, 

Hotel  Co.  107  U.  S.  378,  392,  2  Sap.  Ct.  54  Mlu.  382.    New  Hampshire:  Morse  v. 

911 ;  Young  v.  Northern  III.  Coal  and  Iron  Whitcher,  64  N.  H.  590,  15  Atl.  Rep.  207, 

Co.  9  Bise.  300;  Teal  v.  Walker,  11  U.  &  209.    New  Jeney :  Leeds  i;.  Gifford,41  N.J. 

242, 4  Sup.  Ct.  Rep.  420 ;  Central  Trust  Co.  £q.  464,  5  Atl.  Rep.  795.    Sonth  Carolina : 

r.  Wabash,  St.  L.  &  P.  Ry.  Co.  SO  Fed.  Rep.  Reeder  v,  Dargan,  15  S.  C.  1 75.    Tenneseee  : 

332.  Frierson  V.  Blanton,  1  Bax.  272.    Texas: 

Alabama:    Lovelace  v,  Webb,  62  Ala.  Johnson  v.  Lasker  Real  Est.  Asso.  (Tex.) 

271;  Lehman  v.  Tallassee  Manuf.  Co.  64  21  S.W.Rep.961.    West  Virginia :  Childs 

Ala.  567  ;  Hall  v.  Mobile  &  Montgomery  v.  Hnrd,  32  W.  Va.  66,  9  S.  £.  Rep.  362. 

Ry.  Co.  58  Ala.  10;  Scott  v.  Ware,  65  Ala.  '^  McKim  v.  Mason,  3  Md.  Ch.  186. 

174;  Falkner  v.  Campbell  Printing  Press,  *  Argall  v,  Pitts,  78  N.  Y.  239;  Johnson 

&c.  Co.  74  Ala.  359 ;  Coffey  v.  Hunt,  75  v.  Lasker  Real  Est  Asso.  (Tex.)  21  S.  W. 

Ala.  236;  Johnston  o.  Riddle,  70  Ala.  219.  Rep.  961. 

llorida:  Wooten  v.  Bellinger,  17  Flu.  289.  «  Brunswick  v,  Herrick,  63  Vt.  286,  21 

minoii :  Mississippi  Valley  &  Western  Ry.  Atl.  Rep.  918;  Abbott  v.  Edgerton,  30  Vt. 

Co.  V,  U.  S.  Express  Co.  81  111.  534.    Ken-  208. 

tnoky:    Woolley    v.  Holt,  14  Bush,  788.  »  Teal  ir.  Walker,  1 1 1  U.  S.  242, 4  Sup.  Ct. 

lUine:  Noyes  v.  Rich,  52  Me.  115.    ICary-  420;  Grant  v.  Insurance  Co.  121  U.  S.  105, 

laiid:  Chelton  v.  Green,  65  Md.  272,  4  Atl.  117,  7  Sup.  Ct.  Rep.  841 ;  Freedman's  Sar. 

Rep.  271.    Katiaohnfetts:  Boston  Bank  v.  &  Trust  Co.  v.  Shepherd,  127  U.  S.  494,  8 

▼ou  I.               39  609 


.§  670  a.]  A  mortoagob's  bights  and  liabilities. 

or  perhaps  until  the  mortgagee  makes  a  proper  demand  for  posses- 
sion and  this  is  refused.^ 

If  a  prior  mortgagee  takes  possession,  and  his  mortgage  is  after- 
wards declared  void,  a  second  mortgagee  may  intercept  and  claim 
the  rents  accruing  during  the  possession  of  the  prior  mortgagee 
which  have  not  been  collected  by  him  or  by  the  mortgagor.^ 

Upon  the  death  of  a  mortgagor  in  possession,  his  widow  is  en- 
titled to  remain  in  possession,  taking  the  rents  and  profits,  until 
lier  dower  is  assigned,  or  until  the  mortgagee  enters  or  forecloses 
bis  mortgage.^ 

These  principles  are  the  same  whatever  may  be  the  subject  of 
the  mortgage.  Although  the  mortgage  be  given  by  a  railroad  con^ 
pany,  and  by  its  terms  includes  not  only  its  property  and  fran- 
chises,  but  also  ^^  the  tolls,  rents,  and  profits  to  be  had,  gained,  or 
levied  therefrom,''  but  it  is  implied  from  the  mortgage  that  the 
company  is  to  hold  possession  and  receive  the  earnings  of  the  road 
until  the  mortgagee  takes  it,  or  the  proper  judicial  authority  should 
interpose ;  the  possession,  so  long  as  it  is  continuous,  gives  the 
right  to  receive  the  income  of  the  road,  and  to  apply  it  to  the  gen- 
eral purposes  and  debts  of  the  company.  So  long  as  the  company 
is  allowed  to  receive  the  income  of  the  road,  it  is  within  its  dis- 
cretion to  decide  what  shall  be  done  with  it.  The  mortgage  does  not 
affect  the  application  of  it.  If  the  mortgagees  want  it  they  must 
take  possession  of  the  road,  or,  pending  a  bill  to  foreclose  the  mort- 
gage, apply  for  the  appointment  of  a  receiver.^  Upon  the  appoint- 
ment of  a  receiver,  he  cannot  maintain  a  suit  to  recover  earnings  of 
the  road  in  the  hands  of  an  agent  which  accrued  before  the  receiv- 
er's appointment.^^ 

In  like  manner,  if  the  mortgage  be  of  leasehold  premises,  and  the 
mortgagor  hold  over  after  breach  of  the  condition,  the  law  does  not 
imply  an  obligation  on  his  part  to  pay  rent  previous  to  an  entry  by 
the  mortgagee.^ 

670  a.  Royalties  paid  for  an  exclusive  lease  of  a  coal  mine 

Sap.   Ct.  673,   1250;  Cltirke  v.  Curtis,  1  >  Falkner  v.  CampbeU  Priodog  Press, 

Gratt.  289 ;  Beverley  v.  Brooke,  4  Gratt.  &c.  Co.  74  Ala.  359. 

187 ;  Tildt'D  v.  Greenwood,  149  Mass.  567,  '  C^ok  v.  Parham,  63  Ala.  456 ;  Boynton 

22  N.  E.  Rep.  45 ;  Wilder  v.  Houghton,  1  v.  Sawyer,  35  Ala.  497. 

Pick.  89 ;  Childs  v.  Hurd,  32  W.  Va.  66,  9  *  Gilman  v.  111.  &  Miss.  Tel.  Co.  91  U.  S. 

S.  E.  Rep.  362.  603.    See  PuUan  v,  Cincinnati  &  Chicago 

1  Dow  V.  Railroad  Co.  124  U.  S.  652, 6.54,  Air  Line  R.  R.  Co.  5  Bis*.  237 ;  MisBissippi 

8  Sap.  Ct.  673;  Freedman's  Sav.  &  Trust  Valley  &  Western  Ry.  Co.  v.  U.  S.  Express 

Co.  v.  Shepherd,  127  U.  S.  494,  8  Sup.  Ct.  Co.  81  lU.  534. 

1250.  ^  Noyea  v.  Rich,  52  Me.  115. 

«  Mayo  V,  Fletcher,  14  Pick.  525. 
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are  a  part  of  the  corpus  of  the  estate,  and  not  a  profit  arising  from 
it ;  and  as  between  the  owner  or  bis  assignee  in  bankruptcy  and 
the  holder  of  a  mortgage  upon  the  property,  such  royalties  belong 
to  the  latter.  But  so  long  as  the  mortgagor  is  allowed  to  remain 
in  possession  he  may  exercise  the  rights  of  an  owner  and  receive 
the  royalties.  If,  however,  he  is  enjoined  from  committing  waste, 
or  a  receiver  is  appointed,  and  the  proceeds  of  the  royalties  are  paid 
into  court  for  distribution,  the  right  of  the  owner  to  receive  the 
royalties  having  been  suspended,  neither  he  nor  his  assignee  in 
bankruptcy  can  claim  any  part  of  the  proceeds  until  the  mortgage 
is  first  paid.^ 

671.  Whether  the  mortfiraflror  is  liable  to  an  aotion  for  use 
and  occupation  after  the  mortgraflree's  entry  to  foreclose  seems 
to  be  an  open  question,  in  the  absence  of  any  agreement  for  pay- 
ment of  rent.^  Such  an  action  certainly  cannot  be  maintained 
after  the  foreclosure  has  been  completed,  if  the  premises  are  then 
worth  more  than  the  debt  and  interest  secured  by  the  mortgage ; 
for  a  completed  foreclosure  is  payment  of  the  mortgage  debt,  in 
contemplation  of  law,  if  the  value  of  the  estate  is  equal  to  or  greater 
than  the  whole  sum  due.^  If  the  mortgagee  be  not  satisfied,  he 
may  recover  any  deficiency ;  and  on  this  ground  he  might  recover 
rents  previously  due  from  the  mortgagor. 

Although  after  a  breach  of  the  condition  of  the  mortgage,  the 
holder  of  it,  having  the  legal  title  and  the  right  of  present  posses- 
sion, may,  if  he  sees  fit,  exercise  his  right,  and  he  will  thereupon 
become  entitled  to  all  the  damages  that  may  be  done  to  the  posses- 

^  Daff's  App.  21  W.  N.  C.  491, 14  Atl.  the  time  of  the  completed  foreclosure,  the 

Rep.  364 ;  Childs  v.  Hurd,  S2  W.  Va.  66,  value  of  the  estate  was  greater  than  the 

9  S.  E.  Rep.  362.  whole  sum  due  to  the  mortgagee,  and  that 

*  Morse  v.  Merritt,  110  Mass.  458;  Mer^  the  mortgagee  has  sold  and  conveyed  the 

rill  V.  Bullock,  105  Mass.  486.  estate,  so  that  he  ought  to  be  precluded 

'  Morse  v,  Merritt,  110  Mass.  458.  from  opening  the  foreclosure,  or  denying 

"  A  foreclosure,"  said  Mr.  Justice  Wells,  the  suflSciency  of  the  payment.  The  amount 
*' would  not,  of  itself,  prevent  recovery  of  due  to  him  upon  his  mortgage  was  ascer- 
rents  previously  due  from  the  mortgagor,  tained  by  the  decree  upon  the  bill  to  re- 
But  such  a  recovery  against  him  would  be  deem.  No  deduction  was  then  made  on 
held  to  operate,  like  a  recovery  of  part  of  account  of  the  sums  which  he  now  seeks  to 
the  mortgage  debt  specifically,  to  open  the  recover.  If  they  had  been  collected  when 
foreclosure.  Perhaps,  in  a  suit  for  rents,  it  they  became  due,  as  is  claimed,  the  amount 
might  not  be  necessary  for  the  plaintiff  to  required  for  redemption  by  the  decree  would 
show  affirmatively  that  the  land  was  insuf-  have  been  reduced  by  so  much.  He  can 
ficient  in  value  for  the  full  payment  of  the  have  no  better  right  now  to  collect  it  for 
mortgage  debt.  The  mortgagor's  rights  his  own  use,  without  applying  it  to  the  re- 
would  all  be  secured  by  the  opportunity  to  lief  of  the  mortgage,  than  he  had  before 
redeem  thus  afforded  him.  In  this  case,  the  foreclosure." 
however,  it  appears  by  the  report  that,  at 
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sion,  yet  if  without  taking  possession  under  his  mortgage  he  flows 
the  mortgaged  land,  by  means  of  a  mill-dam  upon  other  land  be- 
longing to  him,  such  flowing  is  not  an  exercise  of  any  right  of  pos- 
session or  of  ownership.  It  is  not  the  exercise  of  any  possession 
under  the  mortgage.  The  injury  is  an  incidental  result  of  the 
exercise  of  his  riparian  rights  annexed  to  other  lands.  So  long  as 
the  mortgagor  is  suffered  to  remain  in  possession  he  is  entitled,  by 
virtue  of  that  possession,  to  the  damages,  notwithstanding  the  per- 
son who  caused  the  flowing  is  the  holder  of  a  mortgage  upon  the 
premises  flowed.^ 

The  mortgagee  becomes  entitled  to  recover  and  receive  the  dam- 
ages from  the  time  he  takes  possession,  at  which  time  the  right  of 
the  mortgagor  ceases.  But  the  mortgagor  may  afterwards  recover 
for  damages  suffered  while  he  was  in  possession.^  The  fact,  there- 
fore, that  the  defendant  has  taken  an  assignment  of  the  mortgage, 
is  no  defence  to  the  mortgagor's  right  to  maintain  an  action  for 
such  damages,  so  long  as,  by  the  terms  of  the  mortgage,  the  holder 
of  the  mortgage  is  restricted  from  the  right  of  possession.^ 

672.  A  mortgragor  or  his  grantee  does  not  hold  adversely  to 
the  mortgraflree,  in  the  absence  of  a  distinct  repudiation  of  the 
mortgage.  His  possession  is  at  common  law  consistent  with  the 
right  and  title  of  the  mortgagee.^  But  a  mortgagor  may,  by  his 
declarations  and  acts,  repudiate  the  mortgi^e,  deny  the  title  or  right 
claimed  under  it,  and  convert  his  holding  into  an  adverse  holding. 
So  may  the  grantee  of  the  mortgagor.^  The  possession  of  a  mort- 
gagor after  a  foreclosure  sale  is  presumed  to  be  in  subordination 
to  the  title  of  the  purchaser,  and  the  statute  of  limitations  does 
not  run  in  his  favor  ;^  and  the  same  may  be  said  of  his  possession 
after  a  decree  of  strict  foreclosure,  and  the  expiration  of  the  time 
of  redemption.^  He  is  a  tenant  at  sufferance  of  the  mortgagee.' 
The  possession  of  the  mortgagor  is  so  far  that  of  the  mortgagee 
that  the  latter  may  purchase,  while  such  possession  continues,  an 
outstanding  title  or  lien  for  his  own  protection,  and  hold  it  as  para- 
mount to  his  mortgage  title,  notwithstanding  a  statute  making  void 

^  Vangh  V.  Wetherell,  116  Mass.  138;  Mo.  275, 14  S.  W.  Rep.  114,  qaodog  text; 

Paine  v.  Woods,  108  Mass.  160;  Morse  v.  Combe  9.  Goldswortbj  (Mo.),  18  S.  W.Bep. 

Whitcher,  64  N.  H.  590, 15  Atl.  Bep.  207,  1130;   Lewis  v,  Schwenn,  93  Mo.  26,  2  & 

quoting  text.  W.  Bep.  391. 

*  Vaagb  V,  Wetberell,  116  Mass.   188;  *  Jamison  v.  Peny,  38  Iowa,  14. 
Walker  v.  Oxford  Woollen  Manof.  Co.  10  >  Seelej  v.  Manning,  37  Wis.  574.    And 
Met.  203.  see  Wright  v.  Sperrjr,  25  Wis.  617. 

<  Vaugh  V.  Wetberell,  116  Mass.  138.  ^  Tucker  v.  Keeler,  4  Vt.  161. 

*  Dojle  V.  Mellen,  15  R.  I.  523,  8  Atl.       *  Tacker  v.  Keeler,  4  Vt.  161. 
Rep.  709;   Benton  Co.  o.  Csarlinsky,  101 
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a  purchase  of  land  which  is  at  the  time  in  the  actual  possession  of 
another  claiming  adversely.^ 

673.  The  mortgagor's  remedy  to  recover  possession  of  the 
mortgagee  after  payment  is  in  equity  ;  and  this  is  his  only  rem- 
edy.^ If  ejectment  or  a  writ  of  entry  woald  lie  in  such  case,  the 
mortgagee  would  have  no  remedy  to  recover  for  disbursements 
made  by  him  for  repairs ;  for  his  right  to  demand  these  depends 
upon  the  rules  of  equity,  and  not  those  of  common  law,  under 
which  the  mortgagee  is  considered  as  the  absolute  owner.^  If,  on  a 
bill  by  the  mortgagor  to  recover  possession,  it  appears  that  there  is 
a  balance  due  from  the  mortgagee  to  him,  he  cannot  have  judgment 
and  execution  for  such  balance,  but  must  proceed  at  law.^  And 
when  one  claiming  under  the  mortgagor  has  not  been  made  a  party 
to  a  bill  in  equity  to  foreclose  a  mortgage,  so  that  he  is  not  bound 
by  the  proceedings,  he  cannot  maintain  ejectment  against  a  pur- 
chaser  at  the  foreclosure  sale ;  his  only  remedy  is  by  a  bill  to  re- 
deem.^ 

The  mortgagee  in  possession  after  condition  broken,  until  a  dis- 
charge of  the  mortgage  or  a  reconveyance,  retains  the  legal  estate, 
although  the  mortgage  debt  may  have  been  paid  or  satisfied,  and 
although  he  could  not  maintain  an  action  to  recover  possession,  be- 
cause no  conditional  judgment  could  be  entered ;  yet,  being  in  pos- 
session, he  could  not  be  dispossessed  in  an  action  at  law.  The  only 
remedy  against  him  is  in  equity .« 

674.  A  mortgagor  cannot  maintain  ejectment  agcdnst  the 
mortgckgee  in  possession  so  long  as  there  is  any  question  whether 
the  mortgage  debt  has  been  paid  in  full,  or  there  remains  any  ques- 
tion of  account  to  be  settled  between  the  parties.^  He  must  resort 
to  a  bill  to  redeem.  That  is  the  only  way  in  which  an  account  can 
be  settled ;  so  that,  even  when  the  mortgagee  has  in  fact  received 
rents  and  profits  from  the  premises  sufficient  to  satisfy  the  debt,  he 
can  be  compelled  to  apply  them  to  the  payment  of  it  only  by  a  suit 

1  Wright  V.  Speny,  25  Wis.  617.    And       ^  New  England  Jewelry  Co.  9.  Merriam, 

see  Walthall  v,  Ki^es,  34  Ala.  91»  97.  2  Allen,  390. 

<  Wilson  V,  Ring,  40  Me.  116;  Rowell  v,       "^  See  §  715;  Moulton  v.  Leighton,  33 

MitcheU,  68  Me.  21 ;  Jewett  v.  Hamlin,  68  Fed.  Rep.  143 ;  Beach  v.  Cooke,  28  N.  Y. 

He.  172 ;  Rowell  v.  Jewett,  69  Me.  293.  508,  86  Am.  Dec.  260 ;   Kortright  v.  Cady, 

s  See  §1008;  Parsons  V.Welles,  17  Mass.  21   N.   T.  843,364;  Phyfe  v.  Riley,   15 

419 ;   Hill  V.  Payson,  3  Mass.  559,  560.  Wend.  248 ;  Edwards  v.  Farmers'  Fire  Ins. 

CmOra,  see  Blanchard  v.  Kenton,  4  Bibb,  &  Loan  Co.  21  Wend.  467,  26  Wend.  541. 

451.  And  see  Dougherty  v.  Kercheval,  I  A.  K. 

«  Taylor  v,  Townsend,  6  Mass.  264.  Marsh.  52 ;  Henry  9.  Mining  Co.  1  Nev. 

ft  Frische  v,  Kramer,  16  Ohio,  125,  47  619,  622;  Dutton  v.  Warschauer,  21  Cal. 

Am.  Dec.  368.  609,  625 ;  Oldham  v.  Pfleger,  84  111.  102. 
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in  equity.  Neither  can  the  mortgagor  maintain  a  writ  of  entry 
against  the  mortgagee,  or  his  assignee  in  possession,  after  condition 
broken ;  as  before  stated,  his  remedy  is  in  equity  only.^  Even  in 
States  where  a  mortgagee  has  no  right  to  take  possession  until  fore- 
closure is  absolute,  if  the  morigagor  voluntarily  puts  the  mortgagee 
in  possession  his  possession  is  rightful,  and  ejectment  cannot  be 
brought  against  him  unless  some  action  is  previously  taken  which 
will  terminate  his  right  and  render  his  continuance  in  occupancy 
wrongful,^  even  though  an  action  on  the  mortgage  debt  by  the 
mortgagee  is  barred  by  the  statute  of  limitations.^ 

In  Pennsylvania,  however,  a  mortgagor  may  bring  ejectment 
against  a  mortgagee  in  possession,  as  a  substitute  for  a  bill  to  re- 
deem, and  this  action  is  governed  by  the  same  equitable  principles 
which  apply  to  such  a  bill.* 

676.  A  xnortgagror  cannot  maintain  trespass  against  the 
mortgagee,  or  any  one  holding  under  him,  after  entry  for  condi- 
tion broken,  although  the  mortgage  debt  be  in  fact  paid,  if  it  be 
not  released.^  The  mortgagor  cannot  maintain  such  action  for  acts 
done  by  the  mortgagee  after  the  entry  of  a  decree  of  redemption 
which  provides  that  the  mortgagee  shall  execute  a  deed  within  five 
days  from  the  time  of  payment  of  the  amount  found  due  on  the 
mortgage,  or  even  for  acts  done  within  five  such  days,  inasmuch  as 
he  is  in  lawful  possession  during  such  time.®  Neither  can  a  mort- 
gagor who  is  not  entitled  by  the  terms  of  the  mortgage,  on  a  fair 
construction  of  it,  to  retain  possession,  maintain  trespass  i^inst  a 
mortgagee  for  entering  and  carrying  away  a  fixture ;  ^  and  even  be- 
fore condition  broken,  when  the  possession  is  not  either  expressly 
or  impliedly  secured  to  the  mortgagor  by  the  mortgage  deed,  he 
cannot  maintain  trespass  against  the  mortgagee  for  entering  and 
harvesting  the  crops  growing  upon  the  land.  The  gist  of  the  action 
is  unlawful  entry ;  but  the  entry  of  the  mortgagee  in  such  case  is 
lawful.^    Yet  the  objection  that  trespass  will  not  lie  by  a  mortgagor 

1  Woods  V.  Woods,  66  Me.  206.  •  Howe  v.  Lewis,  14  Pick.  329 ;  Parsons 

s  Preston  v.  Tonng,  46  Mich.  103,  107, 41  v.  WeUes,  17  Mass.  419 ;  Taylor  v.  Town- 

Am.  Rep.  148,  8  N.  W.  Rep.  706;  Newton  send,  8  Mass.  411, 5  Am.  Dec.  107 ;  Wilson 

V.  McKay,  30  Mich.  380.  v.  Ring,  40  Me.  116. 

*  Spect  V,  Spect,  88  Cal.  437,  26  Pac.  >  Jones  v.  Smith,  79  Me.  446,  452,  10 

Rep.  203 ;  Jones  v.  Merchants'  Bank,  4  Atl.  Rep.  254. 

Roberts.  221.  7  Chellis  v.  Stearns,  22  N.  H.  812.    See 

«  Wells  V.  Van  Dyke,  109  Pa.  St.  330.  Mooney  v.  Brinkley,  17  Ark.  340. 

In  such  snit,  if  it  appears  that  a  balance  is  '  Gilman  v.  Wills,  66  Me.  273  ;  Leekey 

due  on  the  mortgage,  and  a  verdict  is  found  v.  Holbrook,  11  Met.  458 ;  Wilson  v.  Mar- 

for  the  plaintiff,  it  should  be  made  condi-  tin,  40  K.  H.  88,  91. 
tional  upon  his  paying   the   balance  due 
within  six  months. 
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AS  TO  THE  MORTGAGEE.  [§§  675  a-676. 

against  a  mortgagee  does  not  hold  when  it  is  shown  that  the  mort- 
gagor is  in  possession  under  an  ^reement  which  makes  him  a  tenant 
of  the  mortgi^ee.^ 

676  a.  But  the  mortfiragror  may  maintain  an  aotion  for  dam- 
aflres  afirainst  a  mortffagree  not  in  possession.  Thus  an  action  on 
the  case  was  sustained  against  a  mortgagee  not  in  possession  for  dam- 
ages caused  to  the  mortgaged  land  by  the  mortgagee's  allowing  saw-; 
dust  from  his  mill  on  a  stream  above  such  land  to  be  deposited  in 
the  stream,  and  floated  down  upon  the  land.  The  mortgage  in  such 
case  affords  no  protection  against  a  claim  for  damages  to  the  mort- 
gagor's land  or  crops.^  And  so  the  mortgagee  is  liable  in  damages 
to  the  mortgagor  for  damaging  the  mortgaged  land  by  flowing  it 
with  water  by  means  of  a  dam  erected  elsewhere.  Such  flowing  of 
the  land  cannot  be  regarded,  of  itself,  as  a  possession  under  the 
mortgage  title.^ 

When  fixtures  are  severed  from  the  mortgaged  property  by  the 
mortgagee  without  the  consent  of  the  mortgagor,  in  a  State  where 
the  rule  is  that  the  title  and  right  of  possession  remain  in  the  mort- 
gagor until  foreclosure,  the  mortgagor  may  recover  damages  for  the 
trespass  committed  by  the  persons  who  removed  the  fixtures.  The 
fact  that  the  mortgage  was  afterwards  foreclosed  and  the  property 
bought  by  the  mortgagee,  and  conveyed  to  him  by  the  sheriff,  does 
not  affect  the  case;  because,  the  fixtures  having  been  removed, 
they  are  freed  from  the  operation  of  the  mortgage,  and  the  fore* 
closure  does  not  affect  them.  The  title  to  the  fixtures  was  in  the 
mortgagor  at  the  time  they  were  severed  from  the  freehold,  and  he 
is  entitled  to  recover  their  value.* 

676  6.  The  mortgaflror  is  also  entitled  to  eoi  injunction  to 
restrain  the  mortgagee  from  doing  permanent  injury  to  the 
mortgaged  land.  Thus  an  injunction  was  granted  to  restrain  a 
mortgagee  from  unreasonably  depositing  sawdust  from  his  mill 
upon  the  mortgaged  land,  by  throwing  it  into  the  stream  on  which 
the  mill  stood,  whence  it  was  floated  down  upon  the  mortgaged  land 
below.^ 

676.  A  mortgagor  has  a  perfect  right  to  oonvey  his  equity  of 

1  Marden  v.  Jordan,  65  Me.  9.  *  Morse  v.  Whitcher,  64  N.  H.  590,  15 

3  Morse  v.  Whitcher,  64  N.  H.  590,  15  Atl.  Rep.  217.    "When,  as  in  this  case,  the 

Atl.  Hep.  207,  217.  acts  of  the  defendant,  if  continaed,  will  per- 

*  Great  Falls  Co.  o.  Worster,  15  N.  H.  manently  lay  waste  the  plaintiffs  land,  and 
412,  445.  destroy  it  for  any  useful  purpose,  and  a 

*  Hill  V,  Gwin,  51  Cal.  47.  The  fixtures  remedy  at  law  can  be  had  only  by  repeated 
removed  were  certain  stamps,  part  of  a  suits  for  damages,  with  continuous  and 
stamp  battery,  and  a  mortar  block  belong-  mischieyous  litigation,  the  defendant  will 
ing  to  a  mill.  be  restrained  by  injunction."    Per  Allen,  J. 
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§  677.]  A  MOBTQAGOB'S  bights  and  UABILITIES. 

redemption,  or  any  interest  in  it ;  and  although  he  thereby  obliges 
the  mortgagee  to  make  his  grantees  parties  to  a  salt  to  foreclose 
the  mortgage,  his  conveyances  cannot  be  considered  fraudulent 
against  the  mortgagee  as  tending  to  binder  and  delay  him.^  Of 
course  the  mortgagee  is  not  affected  by  any  act  of  the  mortgagor  in 
passing  any  right  of  his  in  the  premises  to  third  persons,^  whether 
by  deed,  or  by  confession  of  judgment,^  or  otherwise.  He  cannot 
bind  the  mortgagee  by  any  contract  or  deed  prejudicial  to  his  title. 
He  cannot  create  an  easement  in  the  land  to  the  prejudice  of  the 
rights  of  the  mortgagee.^  The  mortgagor's  assignee  has  no  greater 
rights  than  the  mortgagor  himself;  and  the  construction  of  the 
mortgage  is  the  same  in  every  respect,  whether  the  mortgagor  has 
conveyed  the  equity  of  redemption  or  not.^  Neither  can  the  mort- 
gagor and  his  grantee,  by  any  subsequent  arrangement  between 
themselves,  affect  the  mortgagee's  lien,  or  prevent  its  operating  to 
the  full  extent  conferred  by  the  mortgage.®  The  mortgagor  cannot 
dedicate  to  public  use  streets  laid  out  by  him  upon  the  mortgaged 
premises,  so  as  to  destroy  or  release  the  mortgage  lien,  or  estop  the 
mortgagee  from  the  assertion  of  it,  without  the  concurrence  of  the 
mortgagee,  or  of  the  cestui  que  trust  under  a  trust  deed  clearly  es- 
tablished .^ 

A  mortgagee  may  in  the  mortgage  agree  that  the  mortgagor  may 
sell  the  mortgaged  land,  and  that  upon  receipt  of  the  proceeds  of  such 
sale  he  will  release  his  mortgage  lien.  But  an  agreement  that  the 
mortgagor  may  ^^  sell  the  property,  •  .  •  the  proceeds  to  go  to  the 
credit  of"  the  mortgagee  only  gives  the  mortgagor  power  to  sell  for 
cash,  free  from  the  mortgage,  but  not  to  take  other  lands  in  exchange. 
Such  an  arrangement  does  not  cast  upon  a  purchaser  for  cash  the 
duty  of  seeing  that  the  mortgagor  appropriates  the  proceeds  accord- 
ing to  the  agreement.® 

HI.  His  Personal  Liability  to  the  Mortgagee. 

677.  An  admission  or  reoital  of  indebtedness  in  a  mortgage 
will  not  create  a  personal  liability  by  implication,  unless  it  be  ex- 
press and  unequivocal.^    The  mere  recital  of  the  consideration  is  not 

1  Hodson   V,   Treat.  7  Wis.    263;    Ba-  •  Hartley  v,  Harrison,  S4  N.  Y,  170; 

Chanan  v.  Monroe,  22  Tex.  537.  Frost  v,  Shaw,  10  Iowa,  491. 

9  EUithorp  r.  Dewing,  1  D.  Chip.  141 ;  "'  Walker  v  Sammers,  9  W.  Ya.  533. 

Coker  v.  Whitlock,  54  Ala.  180.  ^  Woodward  v.  Jewell,  140  U.  S.  247,  11 

s  Flanagan  v,  Westcott,  11  N.  J.  Eq.  264.  Sup.  Cc.  Rep.  784. 

«  Murphy  v.  Welch,  128  Mass.  489.  >  Shafer  v.  Bear  River  &  A.  W.  Min- 

*  Kruse  v.  Scripps,  11  111.  98  ;  Anderson  ing  Co.  4  Cal.  294 ;  Smith  v.  Rioe,  12  Daly, 

V.  Strauss,  98  111.  485.  307. 
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HIS  PEBSONAL  LIABILITY  TO  THE  1I0BT6A0EE.  [§  678. 

BuflScient  to  create  such  liability.^  Lord  Chancellor  Hardwicke 
said  of  such  a  mortgage,  that  there  did  not  appear  to  be  any  con- 
tract, either  express  or  implied,  for  the  payment  of  this  mortgage 
money .^  Although  there  be,  in  addition  to  the  recital  of  considera- 
tion, a  statement  in  the  condition  ^^  that  this  grant  is  intended  as 
secnrity  for  the  payment  of  five  hundred  dollars  and  interest,"  no 
admission  of  indebtedness  creating  a  personal  liability  is  implied.^ 
The  fact  that  the  mortgage  provides  for  a  policy  of  insurance  as 
additional  secnrity,  or  that  it  contains  a  power  of  sale  to  be  exer- 
cised on  default,  or  that  it  contains  the  usual  clause  in  regard  to  the 
possibility  of  a  surplus  after  sale,  providing  that  it  shall  be  paid  to 
the  mortgagor,  does  not  import  any  admission  as  to  the  other 
recitals.^  A  recital  that  the  mortgagor  was  indebted  to  the  mort- 
gagee in  a  certain  sum,  which  should  have  been  paid  on  the  first  day 
of  January  preceding,  was  held  to  be  a  covenant  to  pay  money, 
and  that  an  action  of  debt  would  lie  for  it.^  A  stipulation  in  a 
mortgage  given  to  secure  a  note,  that  ^^  general  execution  shall  not 
issue  therein,"  limits  the  remedy  to  the  mortgaged  property.^ 

A  stipulation  in  a  mortgage  given  by  a  corporation  to  secure  its 
bonds  that  the  trustees  should  sell  the  property  at  the  request  of 
the  holders  of  $100,000  of  its  bonds  when  due,  does  not  prevent 
an  action  by  any  bondholder  upon  the  bonds  after  maturity  J 

678.  In  several  States  it  is  provided  by  statute  that  no  mort- 
gase  shall  imply  a  oovenant  for  the  payment  of  the  sum  se- 
cured ;  and  that  when  there  is  no  express  covenant  for  such  pay- 
ment, and  no  separate  obligation  for  the  debt,  the  remedy  of  the 
mortgagee  is  confined  to  the  lands  mortgaged.^  Under  such  a  stat- 
ute, when  the  mortgage  contains  no  express  covenant  to  pay  the 
debt  secured,  and  no  bond,  note,  or  other  separate  instrument  has 
been  given  for  it,  an  action  cannot  be  maintained  upon  a  verbal 
agreement  to  pay  the  debt.  The  remedy  is  limited  to  the  land  de- 
scribed in  the  mortgage.®     Of  course  an  unqualified  admission  of 

1  Henry  v.  Bell,  5  Vt.  393.  >  Kennion  v,  Kehey,  10  Iowa,  443. 

>  Howe!  V,  Price,  1  P.  Wins.  291,  292 ;       ?  Philadelphia  &  Bah.  Cent.  R.  R.  Co.  v. 

Coleman  v.  Van  Rensselaer,  44  How.  Pr.  Johnson,  54  Pa.  St.  127. 
868,  where  several  cases  are  examined,  and       ^  Galifoniia :  Civil  Code,  §  2928. 
the  caae  of  Chase  v.  Kw'mg,  51  Barb.  597,       Hew  York  :  2  R.  S.  1875,  p.  1119. 
is  criticised.    See,  also,  Cnlver  v.  Sisson,  3       Oregon:  Gen.  Laws  1874,  p.  516. 
N.  Y.  264 ;  Tnrk  v.  Ridge,  41  N.  T.  201.  MinnesoU  :  Rev.  1866,  ch.  40,  §  6. 

*  Severance  v.  Griffith,  2  Lans.  38 ;  Cole-       Kiohigan :  Compiled  Laws  1871,  §  4208. 
man  v.  Van  Rensselaer,  44  How.  Pr.  368.  Wyoniing:  Compiled  Laws  1876,  ch.  3, 

*  Coleman  v.  Van  Rensselaer,  44  How.  §§  5,  6. 

Pr.  868.  »  See  §§  78,  1986;   Van  Brunt  v.  Mis- 

*  Conger  v.  Lancaster,  6  Terg.  477.  mer,  8  Minn.  232. 
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§  678  a.]  A  MOBTOAGOB'S  BIGHTS  AND  UABIUTIES. 

indebtedness  by  the  mortgagor  is  equivalent  to  an  express  covenant.^ 
But  an  intention  to  create  a  personal  liability  for  the  debt  cannot 
be  inferred  from  the  circumstance  that  the  mortgage  is  given  to 
secure  part  of  the  purchase-money  of  the  mortgaged  property  ;  nor 
is  a  recital  in  such  a  mortgage,  that  the  mortgagor  *^  is  justly  bound  ** 
to  the  mortgagee  in  a  certain  sum,  such  an  admission  of  indebted- 
ness as  to  make  the  mortgagor  personally  liable.^ 

But  a  note,  or  bond,  or  other  separate  obligation  already  given 
for  the  payment  of  a  debt,  is  not  merged  or  extinguished  by  giving 
a  mortgage,  or  a  deed  of  land  in  the  nature  of  a  mortgage,  for  the 
same  debt.^  The  mortgage  becomes  merely  collateral  security  for 
the  payment  of  the  prior  obligation.  If  a  new  note  or  bond  for 
the  same  amount  be  given,  the  result  may  be  otherwise,^  if  given 
with  the  intention  of  operating  as  payment. 

The  recitals  in  a  mortgage  in  regard  to  the  indebtedness  secured 
may  not  be  evidence  that  such  indebtedness  already  exists.  They 
may  refer  to  an  indebtedness  contemplated  by  the  parties,  and  are 
always  open  to  explanation.^  They  may  refer  to  a  past  indebted- 
ness for  which  there  is  no  personal  liability  on  the  part  of  the  mort- 
gagor, when,  of  course,  the  mortgage  gives  no  remedy  beyond  a 
resort  to  the  property  mortgaged.®  But  although  the  recitals  in  the 
mortgage  may  be  competent  evidence  against  the  mortgagor  to 
prove  the  consideration  of  the  note,^  yet,  when  negotiable,  the  note 
must  be  produced  before  judgment,  unless  its  loss  or  destruction  be 
shown.® 

678  a.  The  mortgaffor  has  the  riffht  to  have  the  mortffaffed 
property  applied  to  the  payment  of  the  moTtgSkge  debt,  so  far 
as  necessary  for  his  protection  against  personal  liability  for  the  debt 
secured.  Where  the  mortgagor  has  conveyed  the  equity  of  redemp 
tion  to  one  who  has  assumed  the  payment  of  the  mortgage  debt,  so 
that  in  effect  the  mortgagor  becomes  a  surety  of  the  debt,  he  has 
the  right  to  have  the  property  first  applied  to  the  payment  of  the 
debt,  or  restored  to  him  upon  his  paying  it.^  If,  therefore,  the 
mortgagee  releases  a  portion  of  the  mortgaged  premises  to  a  pur- 
chaser who  has  assumed  the  mortgage,  and  the  portion  not  released 
is  insufficient  to  discharge  the  mortgage,  the  mortgagee,  in  a  suit 

1  Elder  v.  Roase,  15  Wend.  218.  *  Keeler  v.  Keeler,  11  N.  J.  Eq.  458; 

s  Smith  V.  Rice,  12  Daly,  307.  Ellis  v.  Messervie,  11  Paige,  467. 

*  Ugget  V,  Bank  of  Pa.  7  Seiig.  &  R.  >  Hone  v,  Fisher,  S  Barb.  Ch.  559. 
218  ;  Shaw  v.  Burton,  5  Mo.  478  ;  William-  ^  Warner  v.  Brooks.  14  Qray.  107. 

son  r.  Andrew,  4  Har.  &  M.  482.  >  Cbewning  v.  Proctor,  2  McCord  Ch.  11. 

*  Hall  r.  Hopkins,  14  Mo.  450.  *  Bensieck  v.  Cook  (Mo.),  19  S.  W.  Bep. 

642,  quoting  text. 
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AFTEB-AGQUIRED  TITLES  AKD  IHPBOVEMEMTS.  [§  679. 

against  the  mortgagor  to  recover  a  deficiency,  must  credit  the  mort- 
gagor the  amount  the  latter  has  been  damnified  by  his  release  of 
the  mortgaged  property.  If,  for  instance,  the  entire  mortgaged 
property  would  have  been  insufficient  to  satisfy  the  mortgage  debt, 
the  mortgagor  is  entitled  to  have  applied  in  payment  of  the  debt 
the  full  value  of  the  parcel  released,  though  the  mortgagee  in  rer 
leasing  the  parcel  acted  in  good  faith.^ 

The  personal  liability  of  a  mortgagor  is  not  wholly  discharged' 
by  the  mortgagee's  releasing  a  portion  of  the  mortgaged  premises 
to  a  subsequent  purchaser  without  the  mortgagor's  consent ;  al- 
though it  has  been  held  that  the  mortgagee  cannot  maintain  any 
action  for  a  deficiency  after  such  a  release,  and  that  the  mortgagee, 
by  gi^ng  such  a  release,  assumes  the  risk  of  the  sufficiency  of  the 
portion  retained  to  pay  the  mortgage  debt.^  It  is  not  necessary, 
however,  to  go  to  this  extent  in  order  to  afford  full  protection  to 
the  mortgagor;  and  the  better  rule  is  that  previously  stated  in 
the  text.  The  fact  that,  after  the  mortgagee  has  released  a  por- 
tion  of  the  premises  to  a  subsequent  purchaser,  the  mortgi^or 
joins  his  wife  in  executing  a  release  to  such  purchaser  from  a  mort- 
gage given  for  a  portion  of  the  purchase-money  to  the  wife,  does 
not  affect  the  case.^ 

IV.  After-acquired  Titles  and  Improvements. 

679.  It  is  a  well-settled  rule  of  law,  that  a  title  subsequently 
aoquired  by  a  mortgagor  inures  to  the  benefit  of  the  mortgagee 
and  his  assigns  by  virtue  of  a  covenant  of  warranty  in  his  mort- 
gage, and  is  subject  to  foreclosure;^  and  a  subsequent  purchaser 
from  the  mortgagor  under  his  after-acquired  title,  having  notice  of 
such  mortgage,  stands  in  no  better  position  than  the  mortgagor  him- 

1  Worcester   Mechanics*  Sav.  Bank    v,  57  Iowa,  115,  7  N.  W.  Rep.  3;  Toms  v. 

Tbajrer,  136  Mass.  459.  Boyes,  50  Mich.  352,  15  N.  W.  Rep.  506 ; 

^  Townsend  Sar.  Bank  v.  Munson,  47  Parsons  i;.  Little  (N.  H.),  20  Atl.  Rep.  958  ; 

Conn.  390.  Corhett  v.  Howell  (Ky.),  10  S.  W.  Rep. 

*  Townsend   Sav.  Bank  v.  Munson,  47  653 ;  Cornish  v.  Frees,  74  Wis.  490,  43  N. 

Conn.  390.  W.  Rep.  507.     Statntoiy  covenants  have 

^  §§  IBS,   561,  6S8,  1483,  1666,  1671;  the  same  effect  in  this  regard  as  express 

Bush  0.  Marshall,  6  How.  284 ;  Wright  v.  covenants.    Boyd  v.  Haseltine  (Mo.),  19  S. 

Shnmway,  I   Bias.  23;  Bray  ton  v,   Meri-  W.  Rep.  822.    This  is  so  in  some  States 

thew,  56  Mich.  166,  22  N.  W.  Rep.  259 ;  though  no  warranty  of  title  is  expressed  in 

Parker  v.  Jones,  57  Ga.  204 ;  Rank  v.  Dan-  the  mortgage.    Kline  v.  Ragland,  47  Ark. 

phin  &  8.  Coal  Co.  1  Pearson,  453;  Boyd  HI,  14  S.  W.  Rep.  474  ;  Clark  v.  Daniels, 

V.  Haseltine  (Mo.),  19  S.  W.   Rep.  822;  77  Mich.  26, 43  N.  W.  Rep.  854.   Especially 

Flynt  V.  Hubbard,  57  Miss.  471 ;  Levy  v.  if  the  mortgagor  was  in  actual  possession 

Lane,  38  La.  Ann.  252 ;  Wells  v.  Somers,  4  of  the  land,  and  both  he  and  the  mortgagee 

Bradw.  297;   Pratt  v.  Pratt,  96  111.  184;  understood  that  he  owned  the  land.    Gray 

Gibbons  v.  Hoag,  95  111.  45  ;  Rice  v.  Kelso,  v.  Franks,  86  Mich.  382, 49  N.  W.  Rep.  130. 
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self.^  Neither  can  the  heirs  of  the  mortgagor  claim  the  benefit  of 
the  subsequent  title  as  against  the  mortgagee,  when  the  mortgagor 
himself  could  not  do  so.^  But  the  husband  of  such  heir  is  not 
estopped  to  claim  a  title  acquired  by  himself.^  Where  one  having 
a  claim  to  land  in  Missouri,  under  a  Spanish  grant,  made  a  mort^ 
gage,  and  afterwards  Congress  confirmed  the  claim,  it  was  held  that 
the  confirmation  inured  to  the  benefit  of  the  mortgagee  rather  than 
that  of  the  mortgagor's  heirs  solely.^ 

One  in  possession  of  land  under  a  contract  of  purchase  has  a 
mortgageable  interest.^  If  he  makes  a  mortgage  with  covenants 
of  warranty,  and  afterwards  acquires  the  legal  title  to  the  prop- 
erty, he  is  estopped  to  deny  that  he  had  title  at  the  time  of  the 
mortgage.  A  recital  in  the  mortgage  that  the  premises  are  the 
same  conveyed  to  the  mortgagor  by  the  person  who  is  the  vendor 
in  the  contract  of  sale  will  estop  him  from  denying  the  validity  of 
the  mortgage  after  he  has  received  such  a  conveyance.  The  cove- 
nants of  warranty,  in  a  deed  to  him  by  the  vendor,  relate  only  to 
incumbrances  created  by  him,  and  not  to  those  created  by  the 
grantee ;  and  therefore  would  not  estop  the  vendor  from  enforcing 
the  mortgage,  although  he  became  the  owner  of  it  before  the  giving 
of  the  deed.' 

Where  a  mortgagor  gives  a  second  mortgage  with  covenant  of 
warranty  as  against  the  first  mortgage,  and  the  first  mortgage  is 
foreclosed,  and  the  title  obtained  by  the  foreclosure  is  afterwards 
conveyed  to  the  mortgagor,  his  title  thereby  acquired  inures  to  the 
benefit  of  the  second  mortgagee,^  even  though  the  mortgagor  has 

1  Tefft  V,  MnnsoD,  63  Barb.N.  T.  31,  57  qaired  to  land^  by  the  grantor  after  hit 
N.  Y.  97  ;  Hitchcock  v,  Fortier,  65  HI.  239 ;  conveyance  passes  to  the  vendee  by  virtne 
M'Craekin  v,  Wright,  14  Johns.  193,  194;  of  the  statate  in  this  State,  in  all  respects 
King  r.  Gilson,  32  111.  348,  83  Am.  Dec.  as  if  the  same  title  had  been  in  the  grantor 
269;  Gochenour  v.  Mowry,  33  111.  331;  at  the  time  of  the  conveyance.  Crittenden 
Jones  V,  King,  25  111.  383,  388;  Cockrill  v.  v.  Johnson,  14  Ark.  447 ;  Jones  v.  Green, 
Bane,  94  Mo.  444,  7  S.  W.  Rep.  480.  quot-  41  Ark.  363 ;  Horsley  v.  Hilburn,  44  Ark. 
ing  texL  458 ;  Kline  v.  Ragland,  47  Ark.  Ill,  14  S. 

2  Somes   V.   Skinner,  3    Pick.    52,  58 ;  W.  Rep.  474. 

Wark  V.  Willard,  13  N.  H.  389.  »  Crane  v.  Turner,  7  Hun,  357.    Though 

*  Rushton  V.  Lippincott,  119  Pa.  St.  12,  the  contract  to  purchase  is  merely  a  parol 
12  Atl.  Rep.  761 .  contract  and  the  mortgage  contains  no  cove- 

*  Massey  v.  Papin,  24  How.  362.  nant  of  warranty,  yet  the  after-acqnired 
In  California  it  is  declared  by  the  Code    title  inures  to  the  benefit  of  the  mortgagee 

that  a  title  subsequently  acquired  by  the  as  against  the  mortgagor's  creditors.  Clark 

mortgagor  inures  to  the  mortgagee  as  se-  9.  Daniels,  77  Mich.  26,  43  N.  W.  Rep.  854. 

curity,  in  like  manner  as  if  acquired  before  ^  Judd  v.  Seekins,  62  N.  T.  266. 

the  execution.  Civil  Code,  §  2930  ;  Amend-  ^  Ayer  v.  Philadelphia  &  B.  Face  Brick 

ments,  1874,  p.  260.    In  Arkansas  title  ao-  Co.  (Mass.)  31  N.  £.  Rep.  717. 
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in  the  interval  been  discharged  in  bankruptcy.^  Where  one  who 
has  sold  by  warranty  deed  a  portion  of  a  parcel  of  land  incumbered 
by  a  mortgage  becomes  a  purchaser  at  a  foreclosure  sale  under  the 
mortgHge,  such  title  so  acquired  to  this  portion  inures  to  the  benefit 
of  his  grantee ;  or,  if  such  grantor  allows  the  mortgage  to  be  fore- 
closed, and  the  premises  are  purchased  under  a  collusive  arrange- 
ment for  his  benefit  by  another  person,  this  purchaser  will  hold  the 
portion  sold  with  covenant  of  warranty  as  trustee  for  the  purchaser 
of  such  portion.^ 

The  estoppel  is,  however,  limited  to  the  effect  of  the  covenant 
which  creates  it.  Thus,  if  a  second  mortgage  is  given  with  a  cove- 
nant against  the  claims  of  all  persons  ^^  except  those  claiming  under 
the  prior  mortgage,"  and  the  premises  are  sold  under  foreclosure  * 
proceedings  upon  such  prior  mortgage,  and  afterwards  are  conveyed 
to  the  original  mortgagor,  he  is  not  estopped  by  the  covenant  in  the 
second  mortgage  from  claiming  the  property  in  fee  as  unincum- 
bered, inasmuch  as  his  title  is  under  the  first  mortgage,  which  was 
expressly  exempted  in  his  covenant  of  warranty.^ 

But  the  fiction  of  relation  back  of  an  after-acquired  title  cannot 
be  so  applied  as  to  work  an  injury  to  innocent  parties.  Thus,  in 
the  ordinary  case  of  a  conveyance  of  land  and  a  simultaneous  mort- 
gage for  the  purchase-money,  the  mortgagee  is  not  affected  by  any 
previous  conveyance  or  mortgage  which  his  grantee,  the  mortgagor, 
may  have  placed  upon  record  when  he  had  no  title  to  the  premises. 
The  previous  conveyance  or  mortgage  may  be  good  between  the 
parties,  and  may  cover  the  after-acquired  title,  except  as  against  a 
mortgage  given  simultaneously.^ 

Where  one  mortgaged  an  undivided  two  thirds  part  of  land  with- 
out covenants  of  title  or  warranty,  and  his  wife  afterwards  acquired 
the  other  undivided  third  part,  to  which  he  had  no  title  when  he 
gave  the  mortgage,  it  was  held  that  the  mortgage  did  not  cover  the 

1  Ayer  r.  Philadelphia  &  B.  Face  Brick  if  a  differeDt  rnle  should  be  applied  where 

Co.  (Maes.)  34  N.  E.  Kep.  177.    Mr.  Jastice  the  convejance  is  of  land  subject  to  a  mort- 

llolmed  said :  *'It  is  settled  also  that  a  dis-  gage  against  which  the  grantor  coveaants 

charge  in  bankruptcy  has  no  effect  on  this  to  warrant  and  defend.     No  reason  has 

operation  of  the  covenant  of  warranty  in  been  offered  for  such  a  distinction,  nor  do 

an  ordinary  deed  when  the  warranty  is  co-  we  perceive  any." 

extensive  with  the  grant.    Bush  v.  Cooper,  ^  Huxley  o.  Rice  40  Mich.  73,  11  Chi- 

18  How.  82 ;  Rnss  v.  Alpangh,  118  Mass.  cago  L.  N.  222. 

369,  376 ;   Gibbs  v.  Thayer,  6  Cush.  30 ;  *  Huszey  v.  Heffernan,  143  Mass.  232,  9 

Cole  V.  Raymond,  9  Gray,  217 ;    Rawle,  N.  £.  Rep.  570. 

Cov.  §  251.    It  would  be  to  introduce  far-  ^  Heffron    v.  Flanigan,  87    Mich.  274; 

ther  technicality  into  an  artificial  doctrine  Elder  v,  Derby,  98  111.  228. 
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part  acquired  by  the  wife,  although  the  husband  furnished  the 
money  for  the  purchase.^ 

The  rule  has  no  application  where  a  mortgage  is  discharged  by 
a  sale  under  a  prior  mortgage,  and  the  purchaser  donveys  the  title 
back  to  the  mortgagor,  who  has  in  the  mean  time  been  discharged 
in  bankruptcy.^ 

The  rule  does  not  apply  in  case  of  a  title  fraudulently  or  wrong- 
fully acquired,  as  against  the  rightful  owner.  Thus  where  the 
mortgagor,  after  the  execution  of  the  mortgage,  obtains  judgment 
fraudulently  quieting  his  title  to  the  mortgaged  land  against  one 
who  is  the  owner  thereof,  and  such  judgment  is  subsequently  va- 
cated, with  the  consent  of  all  the  parties  thereto,  on  account  of  tlie 
fraud,  neither  the  mortgagor  nor  the  mortgagee  acquires  any  ben- 
efit or  title  under  the  fraudulent  judgment.^ 

Although  at  common  law  the  covenants  of  a  married  woman  did 
not  operate  against  her  by  way  of  estoppel,  because  she  was  inca- 
pable of  binding  herself  by  covenant,  under  the  modern  statutes 
relieving  married  women  of  disabilities  in  regard  to  holding  prop- 
erty and  imposing  the  usual  corresponding  burdens,  her  covenant 
by  way  of  estoppel  is  binding  upon  her  to  the  same  extent  and  with 
the  same  force  as  if  she  were  unmarried.^ 

680.  A  mortgagror  cannot,  by  acquiriner  a  tax  title  upon  the 
land,  defeat  the  lien  of  the  mortgagee.^  It  is  his  duty  to  pay  the 
taxes,  and  he  is  not  allowed  to  acquire  a  title  through  his  own 
default.^  The  same  obligation  rests  upon  one  who  has  purchased 
the  land  of  the  mortgagor.  When  the  taxes  are  paid  by  one  who 
has  merely  a  lien  upon  the  land,  there  is  of  course  no  obligation 
upon  him  to  pay  the  taxes ;  and  although  he  may  acquire  the  tax 

1  McClare  r.  Holbrook,  39  Mich.  42;  N.  E.  Bep.  901 ;  Boyd  v.  Allen,  15  Lea, 
Brennan  v.  Eggeman,  73  Mich.  658,41  N.  81 ;  McLaughlin  v.  Green,  48  Miw.  175; 
W.  Rep.  840.  Cooper  v.  Jackson,  99  Ind.  566 ;  Rjan  v. 

2  Ranch  v.  Dech,  116  Pa.  St  157,  2  Am.  McGehee,  103  N.  C.  282,  9  S.  E.  R«p.  197, 
St.  Rep.  598,  9  Atl.  Rep.  180.  104  N.  C.  176,  10  S.  £.  Rep.  169;  Lacey 

*  Watkins  v.  Honck,  44  Kans.  502,  24  v,  Davis,  4  Mich.  140;  Middletown  Savings 

Pac.  Rep.  361.  Bank  v.  Bacharach,  46  Conn.  513 ;  Jordan 

«  Parsons  t*.  Little  (N.  H.),  20  AtL  Rep.  v.  Sayre,  29  Fla.  100,  10  So.  Rep.  823. 
958  ;   Knight   9.  Thayer,  125    Mass.  25  ;        ^  Dayton  r.  Rice,  47  Iowa,  429 ;  Annely 

Hill  V,  West,  8  Ohio,  222.  v.  De  Sanssnre,  12  S.  C.  488, 510 ;  Jordan  v, 

^  §§  77,  713,  714 ;  Faller  v.  Hodgdon,  25  Sayre,  29  Fla.  100, 10  So.  Rep.  823,  qaoting 

Me.  243 ;   Fair  v.  Brown,  40  Iowa,  209 ;  text.    Neither  is  the  mortgagor  entitled  to 

Stears  r.  Hollenbeck,  38  Iowa,  550 ;  Porter  a  credit  on  the  mortgage  debt  for  uxes 

v.  LafTerty,  33  Iowa,  254 ;  AUison  v.  Arm-  paid  by  him.   Kilpatrick  v.  Henson,  81  Ala. 

strong,  28  Minn.  276,  9  N.  W.  Rep.  806,  41  464,  1  So.  Rep.  188;  Newton  v,  Marshall, 

Am.  Rep.  281 ;  Kezer  v.  Clifford,  59  N.  H.  62  Wis.  8,  21  N.  W.  Rep.  803 ;  Beltram  v. 

208 ;  McAlpine  v.  Zitzer,  119  Bl.  273,  10  Viller^  (La.),  4  So.  Rep.  506. 
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title  for  the  protection  of  bis  own  lien,  he  is  not  allowed  to  set  up 
that  title  to  defeat  a  prior  lien.  The  land  is  regarded  as  a  com- 
mon  fund  for  the  payment  of  both  liens,  and  equity  regards  it  as  an 
act  of  fraud  for  him  to  acquire  a  title  to  the  land  for  an  inconsider- 
able sum,  and  use  it  to  destroy  the  claim  of  the  prior  mortgagee  to 
the  land.^  Taxes  are  primarily  a  charge  against  the  owner  and  his 
interest  in  the  land.  If  the  owner  pays  the  taxes  their  lien  is  dis- 
charged. A  like  result  follows  from  a  payment  of  the  taxes  made 
on  behalf  of  the  owner,  by  a  third  person,  without  notice  to  the 
mortgagee.  Such  payment  does  not  give  such  person  a  lien  prior 
to  that  of  the  mortgagor,  as  the  payment  operates  as  a  discharge  of 
the  lien  as  effectively  as  if  made  by  the  owner  himself.^  The  mort- 
gagor remains  the  own^r  for  the  purposes  of  taxation  after  fore- 
closure and  sale  where  redemption  is  allowed  from  such  sale,  until 
Uie  right  of  redemption  has  expired.^ 

If  the  owner  suffers  the  land  to  be  sold  for  taxes,  and,  colluding 
with  another,  has  him  buy  in  the  land  at  the  tax  sale,  the  title  so 
acquired  is  subject  to  the  mortgage.^ 

It  is  a  general  rule  that  any  one  interested  in  land  with  others,  all 
deriving  their  title  from  a  common  source,  will  not  be  permitted  to 
acquire  an  absolute  title  to  the  land  by  a  tax  deed,  to  the  injury  of 
the  others.  The  mortgagor,  or  any  holder  of  the  equity  standing 
in  his  place  as  a  purchaser,  or  a  second  mortgagee,  cannot  set  up  such 
title  against  the  prior  mortgagee.^  The  taking  of  the  tax  title  in 
Buch  case  is  regarded  primd  fade  merely  as  a  redemption  of  the 
land  from  the  tax  sale.  But  a  mortgagor  for  purchase-money,  who 
has  acquired  a  tax  title  which  the  mortgagee  by  his  covenants  was 
bound  to  remove,  may  set  up  as  an  offset  in  a  foreclosure  the  amount 
be  was  compelled  to  pay  for  the  title.® 

But  this  principle  does  not  prevent  a  mortgagor's. holding  the 

1  Fair  r.  Brown,  40  lowa^  209  ;  Renshaw  *  Rankin  v.  Coar,  46  N.  J.  Eq.  566,  22 

p.  Stafford,  30  La.  Ann.  853 ;  Connecticut  Atl.  Rep.  177.              • 

Hut.  L.  Ins.  Co.  V.  Balte,  45  Mich.  113,  7  *  New  Eng.  L.  &  Trust  Co.  v.  Toung,  81 

N.  W.  Rep.  707.    In  Wilson  v.  Jamisou,  36  Iowa,  732,  46  N.  W.  Rep.  1103,  39  N.  W. 

Minn.  59,  29  N.  W.  Rep.  887,  I  Am.  St.  Rep.  116. 

Bep.  635,  upon  the  question  whether  a  jndg-  *  McAlpine  v.  Zitzer,  119  111.  273 ;  Men- 

ment  creditor  of  the  mortgagor,  whose  lien  denhall  v.  Hall,  134  U.  S.  559, 10  Sup.  Ct. 

is  subsequent  to  the  mortgage,  is  disabled  Rep.  616. 

as  against  the  mortgagee  to  acquire  a  tax-  ^  Smith  v.  Lewis,  20  Wis.  350 ;  Arery  v. 

title,  so  as  to  divest  the  lien  of  the  mort-  Jndd,  21  Wis.  262 ;   Beckwith  v.  Sebom, 

^age,  the   court  was  equally  divided    in  31  W.  Va.  1,  5  S.  E.  Rep.  453 ;  Jordan  r. 

opinion,  and  the  decision  of  the  court  be-  Sayre,  29  Fla.  100,  10  So.  Rep.  823,  quoting 

low  that  there  was  no  such  disability  was  text. 

Affirmed.  «  §§  160S-1504 ;  Eaton  v.  Tallmadge,  22 

Wis.  526 ;  Woodbury  v.  Swan,  59  N.  H.  22. 
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property  as  a  tenant  at  will  of  another  who  has  acquired  a  tax 
title  to  the  mortgaged  property ;  for  a  tenant  at  will  has  no  estate 
which  is  assignable,  and  the  mortgagee  cannot  gain  by  estoppel 
any  greater  right  than  the  tenant  could  assign ;  and  of  course  the 
mortgagee  would  acquire  no  right  as  against  the  holder  of  the  tax 
title.i 

As  already  noticed,  the  mortgagee  may  acquire  and  maintain 
title  to  the  premises  paramount  to  the  mortgagor,  by  purchase  at  a 
sale  for  taxes  or  under  a  prior  judgment  lien.^  If  delinquent  taxes 
are  paid  out  of  the  proceeds  of  a  foreclosure  sale  by  order  of  court, 
and  the  tax  title  is  assigned  to  the  purchaser,  such  assignment  does 
not  create  in  the  purchaser  a  title  paramount  to  that  of  a  junior 
mortgagee  whose  rights  were  not  cut  off  by  the  foreclosure  sale.' 

If  a  mortgage  containing  covenants  of  warranty  be  foreclosed, 
the  mortgagor,  by  buying  the  property  at  a  tax  sale  for  delinquent 
taxes  on  the  land  existing  at  the  time  of  the  mortg^e,  cannot  de- 
feat the  title  of  the  mortgagee,  or  of  the  purchaser  under  the  fore- 
closure.* 

681.  Improvements  made  by  the  mortgagor  or  owner  inure 
to  the  benefit  of  the  mortgagee ;  ^  and  improvements  made  with 
the  consent  of  the  owner,  by  one  who  has  notice  of  the  mortgage, 
become  subject  to  it  in  the  same  manner  as  if  they  had  been  made 
by  the  mortgagor  himself,  unless  there  be  a  covenant  in  the  mortgage 
for  such  allowance  in  case  of  foreclosure.^  If  a  corporation  having 
the  power  to  take  the  land  by  condemnation  make  improvements 
before  exercising  this  power,  the  mortgs^ee  cannot  be  deprived  of 
the  benefit  of  the  improvements  by  allowing  the  corporation  to  re- 
deem the  land  on  paying  the  value  of  the  land  when  it  took  posses- 
sion.^ It  is  negligence  on  the  part  of  the  corporation  to  proceed 
with  improvements  without  first  either  obtaining  a  release  of  the 
mortgage,  or  condemning  the  interest  of  the  mortgagee  if  it  has 
that  power.  The  corporation  stands  in  the  relation  of  a  purchaser 
with  notice  of  the  mortgage,  it  being  duly  recorded,  and  it  cannot 
have  an  advantage  as  to  improvements  which  the  mortgagor  would 
not  have  had.  There  is  no  good  reason  for  discriminating  in  its 
favor.  To  give  a  purchaser,  with  such  notice,  this  right,  would  en- 
able him  to  obtain  from  the  mortgagee,  by  means  of  the  improve- 

1  Coughlin  V.  Gray,  131  Mass.  56.  «  Frieraon  v.  Blanton,  1  Baxt.  S7S ;  Cole- 

^  §  672 ;  Sturdevant  v,  Mather,  20  Wis.  man  v.  Witberepoon,  76  Ind.  285  ;  Catter* 

576.  lin  V.  Armstrong,  79  Ind.  514;  Alabama, 

*  Morsa  v.  Boms,  17  N.  Y.  Supp.  739.  &c.  R.  Co.  v.  Soath  &  North  Ala.  R.  Co. 

*  Porter  v.  Lafferty,  33  Iowa,  254.  84  Ala.  570,  3  So.  Rep.  286. 

*  Aaber  v.  Mitchell,  9  Bradw.  335.  ^  Booraem  9.  Wood,  27  N.  J.  Eq.  37. 
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ments,  a  oompalsory  release  at  the  value  of  the  land  at  the  time  of 
taking  possession.^ 

The  mortgagor  is  not  entitled,  as  against  the  mortgagee,  to  be 
allowed  for  improvements  made  by  him  on  the  mortgaged  property,^ 
unless  there  be  a  covenant  in  the  mortgage  for  such  allowance  in 
case  of  foreclosure.^ 

Neither  have  persons  furnishing  labor  and  materials  for  such  im- 
provements any  claim  upon  the  mortgagee,  without  proof  of  a 
direct  or  implied  promise  on  his  part.^ 

681  a.  If  land  subject  to  mortfiragre  be  taken  in  the  ezeroise 
of  the  rifirht  of  eminent  domain,  as,  for  instance,  for  the  right  of 
^ay  of  a  street  or  for  the  location  of  a  railroad  track,  the  mort- 
gagee should  be  made  a  party  to  the  proceeding  for  the  taking  of 
the  land,  and  the  damages  awarded  should  be  paid  to  him ;  other- 
wise he  may  recover  the  same  by  action  against  the  person  or  cor- 
poration entering  upon  the  land.^ 

In  Massachusetts  a  different  course  is  pursued  under  statutes  pro- 
viding for  the  taking  of  land  for  public  purposes.  The  damages 
are  assessed  to  the  owner  of  the  equity  of  redemption,  without 
regard  to  mortgages  incumbering  the  land.®  The  proceeding  is  in 
the  nature  of  a  proceeding  in  rem  against  the  land.  A  mortgagee 
not  in  possession  has  no  claim  for  compensation  for  an  injury  to 
the  land  when  lawfully  used  by  any  party.     As  to  third  persons 

1  Booraem  v.  Wood,  27  N.  J.  Eq.  37.  Eq.  450;  Gray  v.  Case  (N.  J.),  26  Atl.  Rep. 

>  Childs  V.  Dolan,  5  Allen,  319 ;  Wharton  805 ;  Lehigh  Coal  &  Nar.  Co.  v.  Cent.  R.  R. 

r.  Moore,  84  N.  C.  479,  37  Am.  Rep.  627  ;  Co.  35  N.  J.  Eq.  379 ;  Mat.  L.  Ins.  Co.  v. 

Baird  t7.  Jackson,  98  111.  78.  Easton  &  Amboj  R.  R.  Co.  38  N.  J.  Eq. 

"  Phillips  r.  Holmes,  78  N.C.  191.  132.    Forth    Carolina:   Livermon  v.  Roa- 

4  Holmes  v.  Morse,  50  Me.  102.  noke  &  T.  R.  R.  Co.  109  N.  C.  52, 13  S.  E. 

s  §  706;  lUinois:  Colehonr  v.  State  Sav.  Rep.  734.    Bhode  Islaiid:  Warwick  Insti-' 

Inst.  90  111.  152.    Iowa:  Severin  v.  Cole,  tation  v.  Providence,  12  R.  I.  144,  7  Re- 

38  Iowa,  463.    ICaina:  Wilson  p.  European  porter,  121;  Pettis  v.  Providence,  11  R.  I. 

&  N.  A.  Ry.  Co.  67  Me.  358.    Ifiohigaa:  372.    Vermont:  St.  Johnsbnry  &  L.  C.  R. 

Michigan  Air  Line  Ry.  Co.  v.  Barnes,  40  R.  Co.  v.  Willard,  64  Vt.  134,  17  Atl.  Rep. 

Mich.  383,  44  Mich.  222,  6  N.  W.  Rep.  651.  38,  15  Am.  St.  Rep.  886;   Wade  v,  Hen- 

Kinnotota:  Trogden  v.  Winona  &  St.  Peter  nessy,  55  Vt.  207.    WiBOonsin :  Kennedy  u. 

R.  R.    Co.    22    Minn.   198.    Mississippi:  Milwaukee  &  St.  Paul   Ry.  Co.  22  Wis. 

Stewart  v.  Raymond  R.  R.  Co.  15  Mi>8.  581. 

568;  Beck  v.  Railroad  Co.  65  Miss.  172,  3       •  Breed  v.  Eastern  R.  R.  Co.  5  Gray,  47, 

So.  Rep. 252.    Missouri:  Thompson  t7.  Chi-  note.    And  see  Whiting  v.  New  Haven,  45 

cago,  Ac.  Ry.  Co.  (Mo.)  19  S.  W.  Rep.  77.  Conn.  303, 7  Reporter,  42.    This  inequitable 

Hew  Jersey:  Piatt  v.  Bright,  29  N.  J.  Eq.  rule  was  changed  by  Acts  1881,  ch.  110, 

128,  31  N.  J.  Eq.  81 ;  Bright  v.  Piatt,  32  whereby  damages  are  assessed  to  the  mort- 

N.  J.  Eq.  362 ;  State  v.  Easton  &  Amboy  gagee  to  the  extent  of  his  interest,  and  the 

R.  R.  Co.  36  N.J.  L.  181 ;  Coe  v.  N.  J.  Mid-  balance  to  the  mortgagor,  as  iu  case  of 

land  Ry.  Co.  28  N.  J.  Eq.  27 ;  North  Hud-  lands  taken  by  railroad  companies  under 

son  County  R.  R.  Co.  v.  Booraem,  28  N.  J.  Act  of  1874,  ch.  372,  §  110. 
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the  interests  of  mortgagor  and  mortgagee  are  not  joint,  but  the 
mortgagor  is  the  owner.  They  cannot  join  or  be  joined  in  an  appli- 
eation  to  assess  damages  for  land  taken  for  public  uses.  The  mort- 
gagor alone  can  make  a  surrender.  In  equity  the  damages  assessed 
to  the  owner  of  the  land  is  deemed  the  land,  and  the  mortgagee 
may  follow  the  money  in  the  mortgagor's  hands,  or  prevent  its 
going  into  his  hands.  The  burden  of  proof  is  then  upon  him  to 
show  to  what  extent  he  has  a  claim  upon  the  funds ;  and  that  ques- 
tion is  then  litigated  between  the  parties  in  interest,  and  not  at  the 
cost  of  the  taker  of  the  land.^ 

In  Missouri,  under  proceedings  of  condemnation  to  which  the 
mortgagee  was  not  made  a  part,  damages  were  awarded  to  the 
owner  to  the  full  value  of  the  land.  The  damages  awarded  were 
regarded  as  standing  in  place  of  the  land,  and  might  be  subjected 
to  the  payment  of  the  mortgage.  But  the  matter  of  the  applica- 
tion of  the  money  to  the  benefit  of  the  mortgagee  is  a  matter 
which  does  not  concern  the  corporation  in  whose  behalf  the  con- 
demnation proceedings  are  had.^  If  the  mortgagee  having  due 
notice  of  the  proceedings  fails  to  apply  for  the  payment  of  the 
damages  upon  his  mortgage,  and  they  are^  paid  to  the  land-oiitaer, 
the  mortgagee  will  not  afterwards  be  allowed  to  compel  the  corpo- 
ration to  vacate  the  property  or  to  pay  the  damages  again  to  the 
mortgagee.* 

In  Connecticut  also  the  mortgagor  is  regarded  as  the  owner  of 
mortgaged  land  within  the  meaning  of  a  city  charter  which  pro- 
vides that  compensation  shall  be  made  to  the  owner  of  land  taken 
by  the  common  council  for  streets ;  so  that,  if  notice  be  regularly 
given  and  compensation  made  to  the  mortgagor,  the  city  is  not 
liable  to  the  mortgagee.^ 

In  Kansas  also,  for  all  the  purposes  of  appropriating  a  right  of 
way  for  a  railroad  through  mortgaged  premises,  the  mortgagor  in 
possession  is  regarded  as  the  owner.^ 

1  Farnsworth  v.  Boston,  126  Mass.  1,9,  *  Thompson  v.  Chicago,  &c  Ry.  Co.  (Mo.) 

19  Alb.  L.  J.  118;    Barnstable    Savings  19  S.  W.  Rep.  77,  81. 

\Qank  v.  Boston,  127  Mass.  254;  Read  t;.  ^  Whiting  v.  New  Haven,  45  Conn.  308, 

Cambridge,  126  Mass.  427 ;  Pond  v.  Eddy,  7  Rep.  42.    And  see  Mills  r.  Shepard,  SO 

113  Mass.  149;  Paine  v.  Woods,  108  Mass.  Conn.  98,  101 ;  Norwich  v.  Hnbbard,  S2 

160.    And  see  Thompeon  o.  Chicago,  &c.  Conn.  587. 

Ry.  Co.  (Mo.)  19  S.  W.  Rep.  77,  81,  quot-  See  article   on   Road-Opening   throngh 

ing  text  Mortgaged  Lands,  by  L.  T.  Yale,  21  Alb. 

3  Chicago  M.  &  St.  P.  Railway  Co.  v.  L.  J.  25. 

Baker,  102  Mo.  553,  15  S.  W.  Rep.  64;  ^  Rand  v.  Ft  Scott,  ftc  Ry.  Co.  (Kana.) 

Thompson  r.  Chicago,  &c  Ry.  Co.  (Mo.)  19  81  Pac.  Rep.  683 ;  Goodrich  r.  Commiasioo- 

S.  W.  Rep.  77,  81.  ers,  47  Kana.  355,  27  Pac.  Rep.  1006. 
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AFTER-ACQUIKED  TITLES  AND  IMPfiOVEMEKTS.  [§  682. 

If  a  mortgage  contains  a  reservation  in  favor  of  the  mortgagor 
of  any  benefits  that  may  accrae  from  the  taking  of  any  part  of 
the  land  by  t.he  city  for  a  street,  with  the  right  to  receive  directly 
from  the  city  the  damages  that  may  be  ass^sed  therefor,  and  snch 
damages  are  less  than  the  assessments  made  upon  the  remaining 
part  of  the  land  for  the  improvements  resulting  to  that,  the  mort- 
gagor cannot  claim  the  compensation  without  paying  the  assess- 
ment.^ 

If  a  railroad  company,  without  proceedings  to  acquire  a  right  of 
way  by  condemnation,  takes  a  conveyance  from  the  owner  of  the 
equity  of  redemption,  the  mortgagee's  interest  is  not  thereby 
affected,  but  he  or  a  purchaser  at  a  foreclosure  sale  under  the 
mortgage  may  recover  compensation  for  the  land  from  the  railroad 
company,  though  such  purchaser  cannot  recover  damages  incident 
to  the  entry  before  he  acquired  title.^ 

A  mortgagee  may,  of  course,  waive  his  right  to  claim  damages 
for  a  taking  of  any  pai*t  of  the  mortgaged  land.  But  a  direction 
by  a  mortgagee  to  the  owner  to  get  all  the  damages  possible  from 
a  railroad  company  that  proposes  to  construct  its  road  across  *the 
mortgaged  land  does  not  amount  to  a  waiver  of  payment  of  com- 
pensation as  a  condition  precedent  to  entry  by  the  railroad  com- 
pany.® 

682.  MortfirafiTor  estopped  to  deny  his  title.  —  A  mortgagor,  by 
a  mortgage  containing  the  usual  covenants  of  seisin  and  warranty, 
is  estopped  to  deny  the  title  of  the  mortgagee,^  and  he  is  as  much 
estopped  to  deny  the  title  of  a  subordinate  mortgagee  as  to  deny 
that  of  the  first.^  He  is  not  only  estopped  from  claiming  title  him- 
self, but  also  from  setting  up  a  prior  mortgage,  made  by  himself  to 
another,  as  an  outstanding  title.^  Where  a  mortgage  intended  for 
the  security  of  the  school  funds  was  executed  to  the  commissioner 
of  that  fund  after  the  olBce  was  abolished,  it  was  held  that  the 

1  United  States  Mortgage  Co.  o.  Grofls,  98  mortgage,  as  it  did  not  exercise  that  right, 

III.  483.  bat  contented  itself  with  the  right  it  ao- 

*  Livermore  v.  Roanoke  &  T.  R.  R.  Co.  q  aired  by  said  deed." 

109  N.  C.  52,  13  S.  E.  Rep.  734;  Wade  v.  >  Snjder  v.  Chicago  S.  F.  &  C.  R.  R.  Co. 

Hennessy,  55  Vt.  207.    In  the  latter  case  (Mo.)  20  S.  W.  Rep.  888. 

the  court  say:  "  The  fact  that  the  railroad  4  Cross  v.  Robinson,  21  Conn.  379 ;  Skel: 

company,  nnder  the  exercise  of  the  right  of  ton  v.  Scott,  18  Han,  375 ;   Kemgood  o. 

eminent  doibain,  might    have    taken    the  Davis,  21  S.  C.  183. 

mortgagee's  interest  in  the  mortgaged  prem-  s  Wires  v.  Nelson,  26  Vt.  13 ;  Bailey  v. 

ises,  and  thereby  have  obtained  an  nnim-  Lincoln  Academy,  12  Mo.  174. 

peachable  title,  did  not  vary  the  relations  e  Fisher  v.  Milmine,  94  111.  328. 
of  the  railroad  company  to  the  holder  of  the 
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mortgagor  was  estopped  to  deny  the  official  character  of  the  grantee, 
and  that  effect  should  be  given  the  instrument.^ 

The  mortgagor  in  such  case  will  not  be  heard  to  say,  in  contra- 
diction of  his  covenant  of  warranty,  that  he  had  not  title  at  the 
date  of  the  conveyance,  or  that  it  did  not  pass  to  his  mortgagee  by 
virtue  of  his  deed.^  Where  an  owner  of  land  made  a  second  mort- 
gage with  covenants  of  warranty,  and  the  first  mortgagee  entered 
and  authorized  the  mortgagor  to  occupy,  and  died  intestate,  leav- 
ing the  mortgagor  his  heir,  it  was  held  that  the  mortgagor  was-  not 
entitled  to  possession  as  against  the  second  mortgagee  :  either  under 
the  authority  of  the  first  mortgagee,  because  such  authority  was 
revoked  by  his  death  ;  or  by  descent  from  the  first  mortgagee,  be- 
cause he  was  estopped  by  the  covenants  of  his  mortgage.^ 

A  subsequent  discharge  in  bankruptcy  obtained  by  the  mortgagor, 
while  it  releases  him  from  his  personal  debt,  does  not  destroy  the 
covenant  contained  in  his  mortgage ;  and  therefore,  if  after  his 
discharge  he  purchases  the  property  at  a  sale  under  a  prior  incum- 
brance, he  is  still  estopped  to  set  up  this  title  as  superior  to  the 
title  conferred  by  his  mortgage.* 

683.  The  doctrine  of  equitable  estoppel  is  also  applied 
afirainst  a  mortgagor  who  has  induced  another  to  take  an  as- 
sifirnment  of  the  mortfirasre  from  the  holder  of  it,  upon  the  repre- 
sentation that  it  is  a  good  and  valid  security,  to  prevent  his  assail- 
ing its  validity  in  the  hands  of  such  assignee.  Having  by  word  or 
act  induced  another  to  part  with  his  money  for  the  security,  he  is 
not  allowed  to  repudiate  the  truth  of  his  representation,  and  escape 
the  payment  of  the  obligation  by  showing  that,  as  between  himself 
and  the  former  holder  of  it,  it  was  invalid.^  But  such  representa- 
tions made  by  one  of  several  mortgagors  estops  him  alone  and  not 
the  others.®  And  so  if  an  owner  of  land  represents  to  a  creditor 
that  it  belongs  to  another,  and  induces  such  creditor  to  take  a  mort- 
gage from  that  person,  and  to  extend  the  time  of  payment  of  the 

^  Floyd  CouDtj  r.  Morrison,  40  Iowa,  clearly  f andamental  in  every  system  of  laws 

188;  Franklin  v.  Twogood,  18  Iowa,  515.  framed  to  promote  joBiice.    I  refer  to  the 

^  See  §§  661, 1483 ;  Tefft  v.  Mnnson,  57  following  anthorities  simply  to  show  how 

N.  Y.  79;  Usina  r.  Wilder,  58  Ga.  178;  the  doctrine  has  been  applied:  Martin  r. 

Hardin  v.  Iowa  Ry.  &  Const.  Co.  78  Iowa,  Righter,  10  K.  J.  £q.  510, 525 ;  Lee  v.  Kirk- 

726,  43  N.  W.  Rep.  543.  patrick,   14   N.  J.   Eq.  264,  267;  Den  p. 

'  Lincoln  r.  Emerson,  108  Mass.  87.  Baldwin,  21   N.  J.  L.  395,  403;  Cable  p. 

*  Bnsh  V.  Person,  18  How.  82.  Ellis,  86  111.  525." 

^  Bash  17.  Cftshman,  27  N.  J.  Eq.  131,  per  >  Cable  t7.  Ellis,  86  III.   525;  Smyth  v. 

Van  Fleet,  V.  C.    *'No  reference  to  books  Man  roe,  84  N.  T.  354;  Smyth  r.  Kuicker- 

18  necessary  in  Tindication  of  a  principle  so  bocker  L.  Ins.  Co.  84  N.  Y.  589. 
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WASTE  BY  MORTGAGOR.  [§  684. 

debt,  he  is  estopped  to  claim  the  land  as  against  the  lieu  of  the 
mortgage.^ 

One  who  has  made  a  mortgage  to  secure  notes  payable  to  his  own 
order,  which  he  has  delivered  to  the  mortgagee  without  indorse- 
ment, thereby  admits  that  the  notes  are  valid  securities  for  the  pay- 
ment of  money.* 

Only  the  parties  to  a  mortgage,  and  those  in  privity  with  them, 
are  bound  by  or  can  take  advantage  of  an  estoppel  created  by  it.' 
That  the  estoppel  cannot  bind  others  is  apparent  enough,  and  it  is 
only  a  little  less  apparent  that  one  is  not  bound  to  all  the  world  to 
make  good  what  he  has  said  in  his  deed  to  the  other  party  to  it, 
even  if  others  have  relied  upon  his  recital.* 

V.   Waste  by  Mortgagor. 

684.  Injunction  against.  —  A  mortgagor  in  possession,  who  is 
about  to  cut  timber,  remove  fixtures,  or  commit  other  waste  on  the 
land,  to  an  extent  calculated  to  render  the  security  inadequate,  may 
be  restrained  by  injunction  ;  and  it  is  not  necessary  to  allege  or 
prove  his  insolvency.^  Whether  the  mortgage  be  regarded  as  pass- 
ing the  legal  estate,  or  as  giving  merely  a  lien  for  the  debt,  seems 
not  to  be  regarded  by  the  courts  in  giving  this  remedy  against  im- 
pairing the  security.®  That  a  mortgagee  has  the  legal  estate  may 
be  one  ground  for  the  interference  of  a  court  of  equity  in  this  way  ; 
but  the  right  of  the  mortgagee  to  be  protected  in  his  security  is  a 

^  Parlin  r.  Stone,  1  McCrary,  443.  the  removal.    In  Bunker  v.  Locke,  15  Wis. 

^  Hartwell  v.  Blocker,  6  Ala.  5S1.  635,  the  complaint  averred  the  insolvencj 

*  Bigelow  on  Estoppels,  269.  of  the  mortgagor,  but  the  necessity  of  the 
^  Mershon  v.  Menbon,  9  Bush,  633.  averment  was  not  passed  upon.    In  Robin- 

*  §§  143,144,468;  Eden  on' Injunction,  son  v.  Russell,  24  Cal.  467,  the  acts  com- 
p.  119 ;  2  Story  Eq.  Jur.  §  915;  Goodman  plained  of  were  the  removal  of  fruit  from 
V.  Kine,  8  Beav.  379 ;  Usborne  t;.  Usbome,  trees,  and  of  growing  nursery  stock ;  and 
Dick.  75 ;  Hippesley  v.  Spencer,  5  Madd.  the  court  held  the  averment  of  the  mort- 
422 ;  Humphreys  v.  Harrison,  1  Jac.  &  W.  gagor's  insolvency  to  be  necessary,  on  the 
561 ;  Baf):nall  r.  Villar,  L.  R.  12  Ch.  D.  812 ;  ground  that  the  mischief  was  not  irrepa- 
Harris  v,  Bannon,  78  Ky .  568 ;  Adams  v.  Cor-  rable.  And  see  Lavenson  v.  Standard  Soap 
riston,  7  Minn.  456;  Fairbank  v.  Cudworth,  Co.  80  Cal.  245,  22  Pac.  Rep.  184,  IS  Am. 
33  Wis.  358 ;  Scott  t;.  Webster,  50  Wis.  53, 6  St.  Rep.  147.  In  American  Trust  Co.  v, 
N.  W.  Rep.  363 ;  Taylor  t7.  Collins,  51  Wis.  North  Belleville  Quarry  Co.  31  N.  J.  Eq.  89, 
123, 8  N.  W.  Rep.  22 ;  Dorr  v,  Dudderar,  88  a  quarry  com])any  was  restrained  from  re- 
III.  107;  Betz  v,  Verner,  46  N.  J.  £q.  256, 19  moving  or  disposing  of  stone  quarried  on 
Atl.  Rep.  206 ;  Coker  v.  Whitlock,  54  Ala.  the  mortgaged  lands  after  a  decree  of  fore- 
180.    In  the  latter  case,  a  bill  to  enjoin  the  closure. 

removal  of  rails  half  decayed,  and  the  scat-  ^  Brady  v,  Waldron,  2  Johns.  Ch.  148 ; 
tered  planks  of  a  building  of  little  value,  Salmon  v.  Clagett,  3  Bland  Ch.  125 ;  Net- 
was  dismissed  because  it  did  not  appear  that  son  v.  Pinegar,  30  111.  473  ;  Emmons  v. 
the  mortgage  security  or  the  permanent  Hinderer,  24  N.  J.  Eq.  39  ;  Betz  v.  Yemer, 
value  of  the  property  would  be  impaired  by  46  N.  J.  Eq.  256,  19  Atl.  Rep.  206. 
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ground  for  such  interference,  whether  he  has  the  legal  title  or 
not. 

As  a  general  rule,  equity  will  not  interfere  to  enjoin  the  mortga- 
gor, unless  the  acts  complained  of  are  such  as  may  render  the  se- 
curity insufficient  for  the  satisfaction  of  the  debt,  or  of  doubtful 
sufficiency.^  But  it  is  the  mortgagee's  right  that  the  property  shall 
be  kept  ample  to  secure  the  mortgage  debt.  .^^  Not  only  must  it  be 
considered  that  the  mortgage  is  held  to  secure  payment  of  the 
debt,  and  not  for  the  purpose  of  converting  the  mortgagee  into  a 
purchaser,  but  that  if  the  debt  is  not  yet  mature  it  is  to  be  consid- 
ered whether,  during  the  time  which  may  elapse  before  maturity, 
the  present  value  of  the  property  may  not  become  depreciated  from 
causes  not  now  known."  ^ 

In  order  to  obtain  an  injunction  it  is  not  generally  necessary  to 
show  that  the  threatened  injury  is  literally  irreparable.  It  is  suffi- 
cient if  there  be  no  adequate  remedy  by  action  for  damages.^  Al- 
though the  trespasser  be  a  person  of  undoubted  solvency,  yet  the 
trespass  may  produce  inconveniences  and  perplexities  for  which  a 
jury  could  not,  under  the  rules  of  law,  give  full  compensation.^ 
Mere  inconvenience,  though  the  damage  be  slight,  may  under  some 
circumstances  constitute  irreparable  injury  within  the  rule  of 
equity.* 

In  Connecticut  it  is  held  that  until  a  decree  of  foreclosure,  and 
the  expiration  of  the  time  limited  for  redemption,  the  mortgagor 
is  not  liable  in  an  action  at  law  for  waste,  in  cutting  and  carry- 
ing away  wood  and  timber,  or  fixtures,  or  parts  of  buildings ;  but 
that  the  mortgagee's  remedy  is  by  an  injunction  in  equity,  to  re- 
strain the  mortgagor  from  impairing  the  security.^  In  New  York, 
also,  the  mortgagee  has  no  property  in  trees  cut  down  by  the  mort- 
gagor, such  as  will  enable  him  to  maintain  trover  against  him.^ 

In  States  where  the  possession  of  the  mortgaged  premises  is  by 
statute  assured  to  the  mortgagor  until  foreclosure  and  the  mortgage 
is  a  mere  lien,  the  mortgagee  has  no  right  to  take  possession  of 
timber  cut  therefrom,  whether  it  be  upon  the  premises  or  not ;  nor 
can  he  maintain  an  action  to  recover  the  possession  of  such  timber, 

1  King  0.  Smith,  2  Hare,  239 ;  HamphreTS  *  Moriarty  v.  Ash  worth,  43  Minn.  1,  44 

9.  HarrisOD,  1  Jac.  &  W.  581 ;  HippeRley  v.  K.  W.  Rep.  531,  19  Am.  St.  Rep.  203,  per 

Spencer,  5  Madd.  422  ;  Coker  u,  W'hitlock,  Dickinson,  J. 

54  Ala.  180;    Backont  v.  Swift,  27  Cal.  *  Kerr  on  Injunctions,  2d  ed.  pp.  16, 17. 

433 ;  Vanderalice  v.  Knapp,  20  Kans.  647 ;  «  State  Say.  Bank  v.  Kercheval,  65  Mo. 

Harris  v,  Bannon,  78  Ky.  568 ;  Van  Wyck  682,  27  Am.  Rep.  310. 

V.  Alliger,  6  Barb.  507,  511  ;  Moriarty  ».  *  Kerr  on  InjuoctioDS,  2d  ed.  pp.  16,  17. 

Ash  worth,  43   Minn.   1,  44  N.  W.  Rep.  «  Cooper  o.  Davis,  15  Conn.  556. 

531.  "^  Peterson  v.  Clark,  15  Johns.  205. 
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or  for  any  fixture  severed  from  the  realty.^  He^may,  perhaps,  hare 
an  action  for  damages  against  a  person  who  wrongfully  and  know- 
ingly impairs  his  security  ;  but  even  this  remedy  is  denied  by  some 
courts ;  ^  and  at  best  this  is  an  uncertain  remedy  as  compared  with 
that  afforded  by  an  injunction  restraining  the  commission  of  waste; 
or  as  compared  with  the  remedy  afforded  by  actions  at  law  for 
the  recovery  of  the  property  removed  from  the  mortgaged  premi- 
ses,^ in  States  where  the  mortgagee  has  the  legal  title  and  right  of 
possession.^ 

But  a  mortgagee  of  an  undivided  interest  in  works  for  the  manu- 
facture of  brick  cannot  enjoin  a  co-tenant  in  possession,  continuing 
the  business  in  the  ordinary  way,  from  taking  clay  from  the  clay 
beds.  Such  mortgagee  does  not  hold  any  better  position  than  a 
tenant  in  common,  who  would  not  in  such  case  be  entitled  to  an 
injunction.  The  most  either  could  claim  would  be,  upon  a  proper 
showing,  to  have  a  receiver  appointed,  and  an  order  for  an  account- 
ing for  the  rent  or  use  of  the  share  mortgaged.^ 

A  vendee  in  possession  under  a  contract  of  purchase  occupies  a 
like  position  to  that  of  a  mortgagor,  and  may  be  enjoined  in  the 
same  manner  from  committing  waste.« 

Not  only  may  an  injunction  against  waste  of  the  mortgaged 
property  be  had  on  the  application  of  the  mortgagee,  but  also  upon 
the  application  of  any  one  who  stands  in  the  relation  of  a  surety 
of  the  mortgage  debt,  and  who  is  either  liable  personally  for  its 
payment,  or  whose  property  is  liable,  by  reason  of  being  embraced 
in  the  mortgage.  He  has  a  right  to  protect  the  principal  fund,  and 
to  save  himself  from  consequent  loss.^  It  may  also  be  had  upon 
application  by  the  purchaser  at  a  foreclosure  sale,  pending  its  con- 
firmation.^ 

Instead  of  permanently  enjoining  a  mortgagor  from  cutting  tim- 
ber, the  court  may  under  some  circumstances  allow  him  to  cut  it, 
upon  his  securing  the  mortgagee  for  the  value  of  it ;  as,  for  instance, 
where  pine  woodland  had  been  burnt  over,  and  it  was  proper,  both 
for  the  permanent  benefit  of  the  estate  and  in  order  to  save  the 
burnt  wood,  that  this  should  be  cut  off,  the  mortgagor  was  allowed 

1  Vanderalice  v.  Knapp,  20  Kans.  647.  Darling,  32  Wis.  675 ;  Taylor  v.  ColUns,  51 

3  Alexander  v,  Shonjo,  20  Kane.  705.  Wis.  123, 18  N.  W.  Rep.  22. 

'  Adams  v.  Corriston,  7  Minn.  456.  ?  Knarr  o.  Conaway,  42  Ind.  260,  265  ; 

«  §§  45a-455.  Johnson  v.  White,  11  Barb.  194. 

*  Rnssell  v.  Merchants'  Bank,  47  Minn.  >  Mutual  L.  Ins.  Co.  v.  National  Bank, 
286,  50  N.  W.  Rep.  228.  18  Hun,  371 ;  Malone  v,  Marriott,  64  Ala. 

•  McCaslin  v.  State,  44  Ind.  151 ;  Thomp-  486. 
son  V.  Hey  wood,  129  Mass.  401 ;  Kimball  v, 
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to  proceed  to  do  so,  after  giving  security  for  the  valae  of  the  wood, 
as  fixed  by  a  reference  ordered  by  the  court.^ 

The  court  in  a  foreclosure  suit  may  after  judgment  and  pending 
confirmation  of  the  sale  restrain  the  mortgagor,  on  the  petition  of 
the  purchaser,  from  committing  waste;  otherwise  the  mortgagor 
might  take  away  from  the  control  of  the  court  the  very  thing  upon 
which  it  had  adjudicated.^ 

If  pending  a  preliminary  injunction  to  restrain  waste  the  mort- 
gage is  foreclosed,  and  the  property  purchased  for  enough  to  pay 
the  debt  and  costs,  the  injunction  should  be  dissolved.^ 

686.  An  injunction  will  not  ordinarily  be  extended  to  re- 
strain the  removal  of  timber  already  out.  It  then  ceases  to  be 
part  of  the  realty,  and  being  converted  into  personal  property, 
trover  will  lie  for  it.  To  prevent  a  multiplicity  of  suits,  the  courts, 
in  granting  an  injunction  to  stay  the  commiission  of  waste,  have 
sometimes  as  an  incident  to  that  decreed  an  account  for  waste 
already  done.^  ^^  It  would  seem,  then,  to  be  a  stretch  of  jurisdic- 
tion, to  apply  the  injunction  to  this  incidental  remedy,  and  to  stay 
the  use  or  disposition  of  the  chattel.  •  .  •  There  must  be  a  very 
special  case  made  out  to  authorize  me  to  go  so  far,  and  such  cases 
may  be  supposed.  A  lease,  for  instance,  may  have  been  fraudu- 
lently procured  by  an  insolvent  person,  for  the  very  purpose  of 
plundering  the  timber  under  shelter  of  it.  Perhaps,  in  that  and 
like  cases,  where  the  mischief  would  be  irreparable,  it  might  be 
necessary  to  interfere  in  this  extraordinary  way,  and  prevent  the 
removal  of  the  timber."  * 

686.  It  is  not  the  duty  of  a  mortgafiree  to  enjoin  waste, 
although  it  is  his  right,  or  the  right  of  a  purchaser  of  the  equity 
of  redemption  of  a  part  of  the  mortgaged  property,  to  enjoin  the 
committing  of  waste ;  and  a  subsequent  mortgagee,  or  a  purchaser 
of  a  part  of  the  mortgaged  property,  cannot  require  an  account 
from  the  mortgagee  of  waste  committed  upon  other  portions  of 
the  property  by  the  mortgagee  or  others,  and  an  allowance  of  the 
damage  done  in  part  satisfaction  of  the  mortgage  debt.^  Such 
subsequent  mortgagee  or  purchaser,  standing  in  the  position  of  a 
surety  of  the  mortgage  debt,  might  himself  obtain  such  injunc- 
tion. , 

^  Brick  V.  Getsingcr,  5  N.  J.  Eq.  391.  «  Jesns  College  v.  Bloom,  3  Atk.  S6S ; 

s  Mataal  L.  Ins.  Co.  v.  Bigler,  79  N.  Y.    Garth  v.  Cotton,  1  Ves.  528. 
568.  >  WatBon  v.  Hunter,  5  Johns.  Ch.  169, 

>  EUison  V.  Smyth,  75  Iowa,  570,  39  N.    per  Kent,  Chancellor,  9  Am.  Dec  295. 
W.  Rep.  898.  •  Knarr  v,  Cooaway,  42  Ind.  260;  Cole- 

man V.  Smith,  55  Ala.  368. 
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687.  TreBpasa  for  waste  may  be  maintained  by  a  mortgagee 
having  the  legal  estate,  though  not  in  actual  possession,  but  enti- 
tled to  it  after  condition  broken.  The  cutting  of  wood  or  timber, 
or  the  committing  of  other  waste,  upon  the  premises,  is  regarded  as 
an  injury  to  the  freehold  rather  than  to  the  possession.  The  effect 
of  the  mortgage  is  to  vest  the  legal  estate  at  once  in  the  mortgagee, 
and  the  right  of  possession  also  immediately  passes,  unless  the  mort- 
gagor by  stipulation  retains  the  right  of  possession  until  condition 
broken;  and  in  this  case,  after  condition  broken,  the  right  of  pos- 
session immediately  accrues  to  the  mortgagee.^  As  an  incident  to 
the  right  of  possession  follows  the  right  to  sue  in  trespass  for  an 
injury  to  the  freehold  by  strip  and  waste.^  The  possession  of  the 
mortgagor  is  not  adverse  to  the  possession  of  the  mortgagee.  A 
second  mortgagee  may  maintain  the  action,  upon  a  discharge  of  the 
first  mortgage  subsequently  to  the  commission  of  the  waste,^  or 
upon  a  waiver  by  the  first  mortgagee  of  his  right  of  action. 

But  in  States  where  a  mortgage  is  a  lien  only,  a  mortgagee  not 
in  possession,  and  not  entitled  to  possession,  cannot  maintain  an 
action  of  trespass  for  damages.^ 

It  is  said  that  trespass  against  the  mortgagor  for  waste  will  lie 
for  acts  done  while  he  was  in  possession,  if  the  action  be  brought 
by  the  mortgagee  after  he  has  entered,  —  the  law  by  a  kind  of 
ju9  post  liminii  supposing  the  freehold  all  along  to  have  continued 
in  bim.^  After  a  mortgagee  has  entered  for  condition  broken,  he 
may  maintain  an  action  for  waste  done  by  a  tenant  for  life  in  cut- 
ting trees  before  the  entry,  —  and  before  any  breach  of  condition ; 
and  it  is  no  defence  for  the  tenant  that  the  waste,  which  consisted 
in  cutting  down  trees  on  the  land,  was  committed  by  a  stranger, 
who  was  a  mere  trespasser.^ 

If  the  mortgagor,  after  condition  broken,  cut  timber  and  leave  it 

1  Page  V.  RobiDBon,  10  Gush.  99 ;  Hap-  >  Sanders  v.  Reed,  12  N.  H.  558 ;  Smith 

good  V.  Blood,  11  Gray,  400.    In  Water-  v,  Moore,  11  N.  H.  55 ;  Pettengill  v.  Evans, 

BDAn  V.  Matteson,  4  R.  I.  539-543,  the  court  5  N.  H.  54  ;  Stowell  v.  Pike,  2  Me.  387  ; 

seemed  to  think  that  trespass,  which  is  an  Smith  v.  Goodwin,  2  Me.  173 ;  Linscott  v. 

action  appropriate  onlj  to  an  injary  to  the  Weeks,  72  Me.  506 ;  Mosher  v,  Vehne,  77 

po»$es8ion,  coald  not  be  maintained  by  a  Me.  469 ;  Harris  v.  Haynes,  34  Vt.  220 ; 

mortgagee  who  has  never  had  possession.  Mitchell  v.  Bogan,  11  Rich.  686;  Cole  v.  * 

See  f  688.  Stewart,  11  Gush.  181 ;  Butler  v.  Page,  7 

In  PennsylTaaia  the  mortgagor  may  con-  Met.  40,  39  Am.  Rep.  757  ;   Atkinson  v. 

tinne  to  cut  and  sell  timber  upon  the  prem-  Hewett,  63  Wis.  396,  23  N.  W.  Rep.  889. 


without  violating  any  of  the  rights  of       *  Sanders  v.  Reed,  12  N.  H.  558. 
the  mortgagee.    Angier  v.  Agnew,  98  Pa.       ^  Pueblo  &  Ark.  Valley  R.  Co.  v.  Be- 

St.  587, 42  Am.  Rep.  624 ;  Hoskin  v.  Wood-  shoar,  8  Colo.  32,  5  Pac.  Rep.  638. 
ward,  45  Pa.  St.  42  ;  Witmer*8  App.  45  Pa.        >  Pettengill  v.  Eyans,  5  N.  H.  54. 
St.  455,  84  Am.  Dec.  605.  •  Fay  v.  Brewer,  3  Pick.  203. 
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upon  the  mortgaged  premises  antil  the  mortgagee  takes  possession, 
having  no  title  to  it  as  against  the  mortgagee,  he  is  liable  in  tres- 
pass quare  clau%umy  or  in  trover,  or  in  an  action  on  the  case  in  the 
nature  of  waste,  for  removing  it.^  If,  under  such  circumstances, 
the  wood  be  attached  as  the  property  of  the  mortgagor  and  sold 
upon  execution,  the  purchaser  acquires  no  more  title  than  the  mort- 
gagor had,  and  he  cannot  be  compelled  to  pay  the  price  bid  for  it.^ 

But  before  the  condition  of  a  mortgage  is  forfeited,  the  mort- 
gagee is  not  entitled  to  an  action  of  waste  against  the  mortgagor. 
Waste  is  an  injury  to  the  inheritance,  and  an  action  for  waste  is 
given  to  him  who  has  the  inheritance  in  expectancy.  The  interest 
of  the  mortgagee,  especially  before  the  mortgage  is  forfeited,  is  con- 
tingent, and  may  be  defeated  by  payment;  and  is  not  such  an 
interest  as  will  sustain  the  action.^ 

An  action  of  trespass  by  a  mortgagee  for  the  value  of  a  build- 
ing removed  from  the  mortgaged  premises  pending  proceedings  for 
the  -  foreclosure  of  the  mortgage  cannot  be  maintained  unless  the 
mortgagee  shows  that  there  is  a  deficiency  upon  a  regular  foreclosure 
and  sale  of  the  mortgaged  property,^  or  that  the  purchaser  acted 
fraudulently,  or  with  intent  to  injure  the  mortgagee.^ 

688.  In  like  manner  replevin  may  be  maintained  by  the  mort- 
gagee for  timber  cut  or  fixtures  removed  from  the  premises,  after 
condition  broken,  against  the  mortgagor  iil  possession,  when  the  act 
results  in  wrongful  waste  and  in  substantial  diminution  of  the  mort- 
gage security.  The  wrongful  act  of  the  mortgagor,  in  severing  the 
timber  and  wood  from  the  freehold,  ought  not  to  deprive  the  mort- 
gagee of  his  right  to  it  under  the  mortgage  as  security  for  the  debt. 
The  wrong-doer  should  derive  no  advantage  from  his  wrongful  act*^ 
The  principle  is,  that  property  severed  from  the  realty  so  as  to 
become  a  chattel  belongs  to  the  legal  owner  of  the  land,  who  is 
in  such  case  the  mortgagee;  and  that  the  mortgagee  having  such 
interest  in  the  land,  and  the  actual  or  constructive  possession,  may 
maintain  an  action  for  the  value  of  the  property  severed,  or  an 
action  for  the  specific  chattels.  This  is  the  common  law  doctrine.' 
There  would  seem  to  be  no  reason  why  replevin  will  not  lie  wher- 
ever trover  could  be  maintained. 

A  mortgHgee  may  maintain  replevin  for  a  house  severed  from 

1  Hagar  v.  Brainerd,  44  Vt.  S94 ;  Mo-  ^  "Rose  v.  Rose,  58  Mich.  585,  587, 19  N. 

rey  o.  McGoire,  4  Vt.  327 ;   LuH  v.  Ma^  W.  Rep.  195. 

thews,  19  Vt  322  ;  Langdon  v,  Paul,  22  Vt.  *  Tomlinson  v.  Thompaon,  27  Kans.  70. 

205.  *  Waterman  v,  Mattetoo,  4   B.  I.  539. 

3  LnU  V.  Matthews,  19  Vt.  322.  See  §§  458-466. 

*  Peterson  r.  Clark,  15  Johns.  205.  ?  Holland  v.  Hodgaon,  L.  B.  7  C.  P.  328. 
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the  mortgaged  premises  without  his  consent,  if  the  house  has  not 
become  attached  to  and  a  part  of  other  realty.  Even  after  it  has 
been  so  attached  to  other  realty,  if  it  afterwards  be  severed  from 
that,  before  the  mortgage  debt  is  discharged,  the  mortgagee  may 
regain  it  by  replevin.^ 

Under  a  different  view  of  the  nature  of  a  mortgage,  a  mortgagee 
cannot  maintain  replevin  for  a  house  built  by  the  mortgagor  after 
the  making  of  the  mortgage,  and  sold  and  removed  by  a  purchaser 
of  the  premises  before  foreclosure.  ^^  If  such  an  action  can  be 
maintained,"  say  the  court,  ^^a  mortgagee  may  recover  from  the 
purchasers  all  the  timber,  stone,  or  other  property,  severed  from 
the  realty  and  sold  by  the  mortgagor,  though  its  value  may  exceed 
the  mortgage  debt  an  hundred  fold,  and  however  ample  the  security 
may  remain ;  although  it  is  quite  clear  on  principle  and  authority 
that  the  purchaser  of  property  so  removed  by  the  mortgagor  can- 
not be  liable  in  an  action  for  the  waste  beyond  the  actual  loss  the 
mortgagee  thereby  sustains."  ^ 

Even  in  New  Jersey,  where  a  mortgage  is  regarded  as  a  convey- 
ance in  fee  simple,  but  still  as  conferring  the  legal  estate  only  for 
the  purpose  of  securing  the  debt,  a  different  view  of  the  mort- 
gagee's remedy  is  taken  in  such  case.  The  only  use  the  mortgagee 
can  make  of  his  legal  estate  before  foreclosure  or  entry  is  to  assert 
and  maintain  a  right  to  the  possession  of  the  land  until  the  debt  is 
paid.  He  cannot  insist  upon  a  remedy  the  enforcement  of  which 
pertains  to  the  general  legal  ownership  of  the  land.  Neither  is  he 
regarded  as  having  a  constructive  possession  of  the  premises  after 
condition  broken  while  the  mortgagor  is  in  actual  possession  ;  there- 
fore the  mortgagee  is  denied  any  remedy  founded  upon  possession.^ 
But  although  the  mortgagee  cannot  maintain  replevin  for  the  prop- 
erty removed,  he  may  maintain  an  action  at  law,  in  the  nature  of 
an  action  on  the  case,  against  the  wrong-doer  for  the  injury  in- 
flicted. Although  this  is  not  an  effectual  remedy  if  the  defendant 
be  irresponsible,  yet  it  is  declared  that  this  is  a  risk  the  mortgagee 
has  assumed.^ 

689.  The  mortffasree,  beiner  entitled  to  the  timber  cut  upon 
the  mortgaffed  premises,  may  claim  it  in  the  hands  of  a  pur- 
chaser from  the  mortgagor.^     Though  not  in  possession,  he  may 

1  f  §  148, 468 ;  Dorr  v.  Dadderar,  88  III.  ^  Frothinf;ham  v.  McKusick,  24  Me.  403  ; 

107.  Stowell  V,  Pike,  2  Me.  387 ;  Gore  v,  Jen- 

s  Clark  v.  Reybnm,  1  Kans.  281.  ness,  19  Me.  53 ;  Waterman  t7.  Matteson, 

«  Kircher  v,  Schalk,  89  N.  J.  L.  885.    See  4  R.  I.  539 ;  Adams  v.  Corriston,  7  Minn. 

§§  468-456.  456 ;  Bane/  v.  Page,  14  Me.  132. 

«  Kircher  v,  Schalk,  39  N.  J.  L.  385. 
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retake  the  property  itself  from  such  purchaser,  or  he  may  recover 
the  value  of  it  from  him  in  an  action  of  trover.^  After  he  haa  no- 
tified the  purchaser  of  his  right  to  the  property,  and  forbidden  his 
paying  the  price  of  such  timber  to  the  mortgagor,  the  latter  cannot 
maintain  an  action  for  such  price.' 

The  assignee  in  bankruptcy  of  the  mortgagor,  having  taken  pos- 
session of  wood  and  timber  cut  from  the  mortgaged  premises  with 
nptice  of  the  mortgagee's  claim  under  his  mortgage,  is  considered 
as  taking  and  holding  possession  for  the  mortgagee.^ 

The  mortgagee  may,  however,  either  directly  or  indirectly,  waive 
his  right  to  the  timber  severed  from  the  land,  and  when  that  is  the 
case  the  purchaser  cannot  resist  paying  the  price  of  it  to  the  mort- 
gagor, from  whom  the  purchase  was  made.  The  fact  that  the  mort- 
gagee acts  for  the  mortgagor  as  his  agent  in  collecting  payment  for 
the  timber  is  a  waiver  of  his  own  right.^ 

A  mortgagee,  though  not  in  possession,  may  maintain  an  action 
of  tort  in  the  nature  of  trover  against  a  person  whose  servant 
unlawfully  takes  turf  from  the  mortgaged  land,  and  does  it  in  his 
master's  business.* 

In  New  York,  and  probably  in  other  States  where  the  same  doc- 
trine in  relation  to  the  nature  of  mortgages  prevails,  it  is  held 
that  the  title  to  the  wood  cut  from  mortgaged  land  vests  in  one 
who  has  purchased  and  cut  it  without  knowledge  of  the  lien ;  and 
although  the  security  is  impaired,  and  the  mortgagee  has  after  the 
cutting  notified  the  purchaser  not  to  pay  the  purchase-money  to  the 
mortgagor,  he  cannot  recover  it  in  a  suit  against  the  purchaser  after 
he  has  so  paid  it  regardless  of  the  request.^  It  is  only  when  the 
purchaser  cuts  the  wood  with  knowledge  of  the  lien,  and  with 
the  intent  to  injure  the  holder  of  it,  that  he  is  liable  to  him  for 
the  injury  done  the  security.^ 

Mortgaged  property  which  has  been  taken  from  the  mortgaged 

lands  may  be  sold  under  a  foreclosure  sale  without  first  recovering 

possession  of  it  by  an  action  at  law.     Thus,  timber,  posts,  rails,  and 

cord-wood  made  from  trees  on  mortgaged  premises,  fraudulently  cut 

I  by  the  mortgagor  and  removed  to  neighboring  lands,  may  be  sold 

,  upon  foreclosure  to  make  up  a  deficiency  in  the  mortgage  debt, 

after  a  sale  of  the  land.® 

1  Searle  v.  Sawyer,  127  Mass.  491,  34  «  Kimball  v,  Lewiston  Steam  Mill  Go.  5S 

Am.  Rep.  425;    Wilbar  v.  Moalton,  127  Me.  494. 

Mass.  509  ;  Laogdon  v.  Paul,  22  Yt.  205 ;  *  Wilbur  v.  Moalton,  127  Man.  509. 

Smith  V.  Moore,  11  N.  H.  55.  «  Wiliion  r.  fiialtbj,  59  N.  Y.  126. 

^  WUmarth  v,  Bancroft,  10  Allen,  348.  ^  Van  Pelt  v.  McQraw,  4  N.  Y.  110. 

^  Inre  Bruce,  9  Ben.  236.  ^  Higgins  o,  Chamberlin,  32  N.  J.  Sq. 
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690.  The  mortgafiree  haa  no  ri^ht  of  action  after  payment. 
If  the  mortgagee  purchase  the  mortgaged  premises  at  the  fore- 
closure sale,  for  the  full  amount  then  due  on  the  mortgage,  he  has 
no  claim  to  logs  previously  cut  upon  the  premises.^  When  he  has 
been  paid  his  debt  his  right  of  action  is  gone,  although  the  trespass 
upon  the  property  was  committed  before  the  payment.^ 

691.  The  mortgagee  must  aooount  upon  the  mortgage  debt 
for  whatever  sum  he  may  recover  from  the  person  who  has  cut 
timber  upon  the  mortgaged  estate,  or  for  whatever  he  may  receive 
from  the  sale  of  the  timber  itself,  when  he  has  taken  possession  of 
that.® 

692.  If  the  mortgagor  has  a  license  to  cut  timber,  of  course 
such  cutting  is  not  waste,  and  such  license  may  be  implied  from  the 
terms  of  the  mortgage,  as  in  the  case  of  one  given  as  security  for 
a  note  payable  in  wood,  in  which  it  was  provided  that  the  mort- 
gagor was  ^^  not  to  cut  wood  or  timber  upon  the  said  estate  except 
for  the  payment  of  said  note,  to  reduce  the  value  below  the  amount 
secured  with  interest  annually."  Even  after  a  breach  of  the  condi- 
tion of  the  mortgage,  the  mortgagor  may  cut  timber  to  any  extent, 
provided  he  does  not  so  strip  the  land  as  to  leave  it  of  less  value 
than  the  amount  then  due  upon  the  mortgage  note.^  Whether  the 
cutting  of  wood  and  timber  is  wrongful  or  not  depends  upon  the 
question  whether  a  license  to  do  the  act  has  been  expressly  given, 
or  may  be  fairly  implied  from  the  circumstances  of  the  case ;  and 
this  a  question  for  the  jury.^ 

Where  the  mortgagee  has  waived  his  right  to  the  timber  cut  by 

1  Berlhold  v.  Holmaa,  12  Minn.  835,  93  gages  the  whole  or  a  part  of  his  farm,  with 

Am.  Dec.  233 ;  Corbin  v.  Reed,  43  Iowa,  a  claase  permitting  him  to  retain  posses- 

459.  Bion,  it  is  within  the  contemplation  of  the 

'  Kennerly  v.  Burgess,  38  Mo.  440.  parties  that  he  is  to  carry  ou  his  farm  in 

>  Gnthrie  o.  Kahle,  46  Pa.  St.  331.  the  usual  manner,  and  a  licenae  to  do  so  is 

*  Ingell  V.  Fay,  112  Masa.  451.  For  a  implied.  In  such  case  it  is  clear  that  he  is 
case  where  the  mortgagee  had  license  to  cut  entitled  to  take  the  annual  crops,  and  wood 
a  certain  amount  of  timber,  and  was  held  for  fuel.  Woodward  v.  Pickett,  8  Gray, 
to  account  for  timber  cut  in  excess  of  that  617.  And  we  do  not  think  that  the  implied 
mmonnt,  see  Scott  v.  Webster,  50  Wis.  53, 6  license  is  necessarily  limited  to  the  annual 
N.  W.  Rep.  363.  crops,  but  that  it  extends  to  any  acts  of 

*  Searle  v.  Sawyer,  127  Maas.  491,  34  carrying  on  the  farm  which  are  usual  and 
Am.  Rep.  425 ;  Smith  v.  Moore,  11  N.  H.  proper  in  the  course  of  good  husbandry. 
55 ;  Page  v.  Robinson,  10  Cnsh.  99.  If,  in  carrying  on  similar  farms,  it  is  usnal 

"  If  a  mortgage  be  of  a  dwelling-house,  and  is  good  husbandry  to  cut  and  carry  to 

the  mortgagor  may  do  many  acts,  snch  aa  market  wood  and  timber  to  a  limited  ex- 

acta  of  repair  or  idteration,  which  may  in-  tent,  a  license  to  do  this  might  be  implied 

ToWe  the  removal  of  parts  of  the  realty,  from   the  relation  of  the  parties."     Per 

which    would    not    be   wrongful    because  Morton,  J.,  in  Searle  r.  Sawyer,  127  Mass. 

within   the  license  implied  from  the  rela-  491,  494,  34  Am.  Rep.  425. 
tions  of  the  parties.     If  a  farmer  mort- 
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§§  698-695.]      A  HOBTGAGOR^S  BIGHTS  AND  LIABILITIES. 

the  mortgagor,  or  has  directly  assented  to  his  catting  it,  or  his 
assent  may  be  fairly  inferred  from  any  circamstances,  he  cannot 
afterwards  claim  it  or  treat  the  mortgagor  as  a  trespasser.^ 

693.  The  oourt  will  not  allow  an  abuse  of  a  privilege  of 
catting  wood  and  timber  from  the  mortgaged  premises,  bat  vrill 
restrain  the  exercise  of  it  to  an  extent  calculated  to  render  the 
premises  an  insufficient  security.^  But  under  the  practice  of  some 
States  there  must  be  an  allegation  in  the  bill,  and  proof  that  the 
land  would  not  be  an  adequate  security  for  the  payment  without 
the  timber.* 

No  authority  to  commit  waste  by  catting  off  wood  and  timber 
can  be  implied  from  the  fact  that  the  land  was  purchased  by  the 
mortgagor  for  improvement  for  villa  sites,  nor  from  the  price  paid.^ 

If  a  mortgagee  permits  the  owner  of  the  land  to  sell  the  wood 
under  an  agreement  that  the  purchase-price  shall  be  paid  to  him, 
and  the  purchaser,  without  knowledge  of  the  lien,  goes  on  to  cut 
the  wood,  he  is  then  under  no  legal  duty  to  defer,  at  the  mort- 
gagee's request,  paying  the  price  of  the  wood  to  the  owner,  and,  no 
legal  proceedings  having  been  taken  to  prevent  it,  payment  to  him 
is  a  valid  discharge  of  the  debt.^ 

694.  The  mortgagor  in  possession  of  a  farm,  after  condition 
broken,  may  out  wood  for  his  own  fires,  for  repairing  fences,  and 
for  other  purposes,  according  to  the  well-known  and  existing  usages 
of  ordinary  husbandry.^  **  The  well-known  and  existing  usages  as 
to  the  mode  of  carrying  on  a  farm  to  which  a  wood-lot  is  attached, 
both  as  to  the  cutting  of  suitable  wood  for  fires,  and  of  timber  for 
repairing  fences,  are  not  to  be  overlooked,  and  they  may  furnish 
justification  for  such  acts."  ^  And  if  he  cut  wood  in  good  faith  for 
his  own  use  as  fire-wood,  before  condition  broken,  as  he  may  right- 
fully do,  the  title  to  it  is  not  changed  by  the  subsequent  foreclosure 
of  the  mortgage  while  the  wood  still  remains  apon  the  ground, 
and  the  mortgagor  may  remove  it  without  being  held  in  trover  for 
so  doing.^ 

695.  Aotion  agcdnst  mortgagor  for  isjury  to  the  property.  — 

1  Smith  V.  Moore,  11  N.  H.  55.  *  Wilaon  v,  Maltbj,  59  N.  Y.  ISS. 

3  Emmons  v.  Hinderer,  24  N.  J.  Eq.  39 ;  «  Hapgood  v.  Blood,  11  Gnij,  400 ;  Fig« 

Ensign  V.  Colburn,  1 1  Paige,  503 ;  Scott  v.  v,  Robinson,  10  Cash.  99,  102 ;  Smith  9. 

Webster,  50  Wis.  53,  6  N.  W.  Rep.  363.  Moore,  11  N.  H.  55, 62. 

s  Van  Wjck  v.  Alliger,  6  Barb.  507, 511,  ^  Per  Dewej,  J.,  in  Hapgood  v.  Blood, 

and  cases  cited ;  Backoat  v.  Swift,  27  Cal.  11  Gray,  400. 

433,  87  Am.  Dec.  90 ;  Hill  v.  Gwin,  51  Cal.  *  Wright  v.  Lake,  30  Vt.  206 ;  Jndkint 

47.  p.  Woodman,  81  Me.  351, 17  AtL  Rep.  298. 

«  CkkggiU  V.  Milbnm  Land  Co.  25  N.  J. 
Eq.  87. 
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The  mortgagor,  or  the  owner  of  the  equity,  has  no  more  right  than 
a  stranger  tb  impair  the  Becurity  of  the  mortgHgee  by  removal  of 
buildings  or  fixtures,  thereby  causing  substantial  and  permanent 
injury  and  depreciation  to  the  security.  The  mortgagee's  right 
of  action  in  such  case  is  based  upon  his  interest  in  the  property ; 
and  the  damages  are  measured  by  the  extent  of  the  injury,  and 
not  by  the  extent  of  the  insu£Sciency  of  the  remaining  security. 
Although  the  property  in  its  damaged  condition  be  of  su£Bcient 
Talue  to  satisfy  the  mortgage  debt,  he  is  entitled  to  damages  all  the 
same.  It  is  his  right  to  hold  the  entire  mortgaged  estate  for  the 
full  payment  of  his  demand.^ 

One  holding  land,  both  as  mortgagee  and  as  grantee  of  the  mort- 
gagor, is  liable  for  waste  to  a  second  mortgagee.^ 

If  a  prior  mortgagee  settle  in  good  faith  and  for  a  reasonable 
sum  paid  in  satisfaction  for  the  injury,  the  claim  of  a  subsequent 
mortgagee  is  discharged,  and  his  right  of  action  for  the  injury 
barred ;  but  it  is  competent  for  him  to  show  that  the  articles  so 
removed  were  of  greater  value  than  the  sum  paid  in  satisfaction 
to  the  first  mortgagee ;  and  also  to  show  that  the  damage  caused 
the  premises  was  greater  than  that  sum.' 

A  junior  mortgagee  is  entitled  to  compensation  for  waste  com- 
mitted by  the  owner  in  violation  of  an  injunction  granted  in  an 
action  to  foreclose  the  senior  mortgage,  between  the  date  of  the 
judgment  of  foreclosure  in  that  suit  and  the  date  of  the  sale  there- 
under. Such  daim  is  a  legal  claim.  After  the  foreclosure  and 
sale  under  the  senior  mortgage,  it  is  not  necessary  for  the  junior 
mortgagee  to  foreclose  his  mortgage  before  bringing  suit  for  the 
injury.* 

^  §§  468-465,  781 ;  Byrom  r.  Cbapin,  of  whoever  appears  of  record  to  be  the 

113  Mass.  308;  Goodinf?  o.  Shea,  108  Mass.  owner  of  or  interested  in  snch  mortgage, 

3G0,  4  Am.  Rep.  563 ;  Woodrnff  v.  Halsey,  and  with  intent  to  defraud  any  owner  or 

8    Pick.  333,  19  Am.  Dec.  329 ;    King  v.  person  interested  in  such  mortgage,  or  with 

Bangs,  120  Mass.  514.  intent  to  lessen  the  value  of  the  property 

In  Connaetleat  it  is  provided  by  statute  subject  to  such  mortgage,  to  the  injury  of 

that  any  person  claiming  the  right  of  pos-  any  person  owning  or  interested  in  snch 

session,  whether  as  mortgagor  or  otherwise,  mortgage,  shall  be  guilty  of  a  misdemeanor, 

to  any  land  subject  to  any  mortgage  duly  and  shall  be  punished  by  a  fine  not  exceed- 

executed  and  recorded,  who  shall,  while  ing  one  hundred  dollars,  or  by  imprison- 

soch  mortgage  is  nn released  of  record,  fm-  ment  not  exceeding  three  months,  or  by 

pair  the  value  of  the  premises  subject  to  both.    Acts  1879,  p.  392. 

such  mortgage  by  removing,  destroying,  or  ^  Scott  v.  Webster,  50  Wis.  53,  6  N.  W. 

injuring  any  building  or  fixture  on  the  land  Bep.  363. 

so  mortgaged,  or  by  cutting  wood  not  neces-  *  Byrom  v.  Chapin,  113  Mass.  308. 

sary  for  fire-wood  to  be  need  on  said  land  *  Whorton  v.  Webster,  56  Wis.  356,  14 

by  the  family  of  the  mortgagor,  or  by  any  N.  W.  Rep.  280  ;    Scott  v.  Webster,  50 

other  means,  without  the  consent  in  writing  Wis.  53,  6  N.  W.  Rep.  363. 
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§§  695  a,  696.]     a  mortgagob's  bights  and  liabilities. 

A  mortgagee  may  have  an  action  for  injury  done  to  the  mort* 
gaged  property  by  a  mob.  If  he  has  foreclosed  his  mortgage  after 
the  damage  was  done,  and  has  himself  become  the  purchaser  at 
the  sale,  in  order  to  recover  he  must  prove  not  only  the  injury 
to  the  property,  but  his  own  loss  of  a  part  of  the  mortgage  debt 
in  consequence.^ 

Where  a  mortgage  is  regarded  as  a  lien  merely,  and  does  not 
vest  title  to  the  land  in  the  mortgagee,  the  rule  is  that  the  dam- 
ages which  the  mortgagee  may  recover  against  a  third  person  in 
trespass  on  the  case  are  limited  to  the  amount  of  injury  to  the  mort- 
gage as  a  security,  however  great  the  injury  to  the  land  may  be.^ 
In  some  cases  it  has  been  held  to  be  necessary  to  show  that  the 
mortgagor  is  insolvent,  or  not  personally  responsible  for  the  debt, 
before  a  suit  for  damages  can  be  sustained.^ 

695  a.  The  mortgagee  is  entitled  to  recover  damagres  for  a 
pen^anent  injury  to  the  mortgra^ed  land  by  a  third  person, 
whereby  the  value  of  the  security  is  impaired.^  His  right  to  sue 
for  and  recover  such  damages  is  paramount  to  the  right  of  the 
mortgagor;  though  of  course  he  will  hold  the  damages  he  may 
recover  under  the  mortgage,  to  apply  so  much  as  may  be  needed 
to  satisfy  his  mortgage,  and  the  remainder  for  the  benefit  of  the 
mortgagor.  He  must  act,  therefore,  with  a  due  regard  to  the  in- 
terests of  the  mortgagor.  But  having  reference  to  such  interests 
and  acting  in  good  faith,  he  may  submit  such  claim  for  damages  to 
arbitration,  or  may  compromise  it ;  and  his  settlement  and  release 
of  the  claim  will  be  a  bar  to  an  action  by  the  mortgagor  upon  the 
same  claim.^ 

696.  "When  the  mortgagee  has  not  such  possession  of  the 
mortgaged  premises  as  will  enable  him  to  maintedn  trespass 
for  a  wrongful  or  fraudulent  injury  to  the  premises  whereby  his 
security  is  impaired,  he  may  have  an  action  on  the  case  against  the 
mortgagor  or  other  person  who  has  committed  the  wrongful  act.^ 
Thus  a  purchaser  from  the  mortgagor,  who,  with  knowledge  of  the 
mortgage  and  of  the  mortgagor's  insolvency,  takes  away  the  fences 

1  Levy  V.  New  Tork,  8  Robt.  (N.  Y.)  194.  ^  James  v.  Worcester,  141  Mass.  361,  5 

>  Morgan  v.  Gilbert,  2  Flip.  645,  2  Fed.  N.  E.  Rep.  826. 

Rep.  835.    In  this  case  the  mortgagor  whs  *  Yates  r.  Jojce,  II  Johns.  136 ;  Lane  v. 

insolvent  Hitchcock,  14  Johns.  213;  Allison  v.  He- 

s  Gardner  v.  Heartt,  3  Den.  232.  Cane,  15  Ohio,  726,  45  Am.  Dec  605 ;  Car- 

*  Searle  v.  Sawyer,  127  Mass.  491,  34  penter  v.  Canal  Co.  35  Ohio  8t.307;  Jack- 
Am.  Rep.  425;   Wilbnr  v.  Moulton,   127  son  v.  Turrell,  39  N.  J.  L.  329  ;  Kieman  v. 
Mass.  509  ;  James  o.  Worcester,  141  Mass.  Jersey  City  (N.  J.),  IS  Atl.  Rep.  170. 
361, 5  N.  £.  Rep.  826 ;  Atkinson  v.  Hewett, 
63  Wis.  396,  23  N.  W.  Rep.  889. 
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and  cats  down  and  carries  away  valuable  timber,  is  liable  to  such 
action,  and,  in  order  to  sustain  the  action,  it  is  not  necessary  to 
show  that  the  defendant's  motive  was  to  injure  the  plaintiff's  secu- 
rity. He  is  presumed  to  intend  the  necessary  consequences  of  his 
acts.^  To  sustain  such  action  it  must  be  alleged  and  proved  that 
the  mortgagee's  security  is  actually  impaired;^  that  the  security 
after  the  injury  is  insufficient,  and  that  the  mortgagor  is  insolvent. 
Consequently,  where  it  appeared,  in  an  action  against  a  purchaser 
from  the  mortgagor  for  removing  buildings  from  the  mortgaged 
premises  after  they  had  been  advertised  for  sale  under  a  power,  that 
the  property  was  worth  more  than  the  mortgage  debt,  the  action 
was  not  sustained.^ 

It  has  been  held  that  a  mortgagee  has  not  such  a  direct  title  to 
the  property  as  to  enable  him  to  maintain  an  action  against  a  third 
person  for  an  injury  done  the  premises  through  his  negligence, 
though  he  might  do  so  if  the  injury  were  done  with  the  express  in- 
tent to  damage  the  premises,  the  mortgagor  being  unable  to  pay 
the  debt;  thus  an  action  cannot  be  maintained  by  him  for  a  neg- 
ligent removal  of  earth  from  a  hill  adjoining  the  mortgaged  prem- 
ises in  such  a  manner  as  to  allow  the  earth  to  slide  down  upon  the 
premises  and  injure  them,  although  it  might  be  maintained  if  the 
act  had  been  done  fraudulently,  with  the  intent  to  injure  the  mort- 
gagee.* 

697.  Emblements.  —  The  mortgagor,  until  foreclosure  or  pos- 
'session  taken  by  the  mortgagee,  is  entitled  to  emblements,  and, 
when  they  are  severed,  has  an  absolute  right  to  them  without  any 
liability  to  account  for  them.  They  are  covered  by  the  mortgage 
until  severance,  but  belong  to  the  mortgagor  afterwards.^  A  mort- 
gagee not  in  possession  cannot,  therefore,  maintain  trespass  quare 
clausum  against   one   who  cuts  and  removes  the  grass,^   or   other 

1  Van  Pelt  v.  McGraw,  4  N.  Y.  110;  Am.  Dec.4d8;  Perley  ».  Chase,  79  Me.  519, 
Robinson  v.  Russell,  24  Cal.  467  ;  LaTenflon  11  Atl.  Rep.  418;  Rankin  v.  Kinsej,  7 
V,  Standard  Soap  Co.  80  Cal.  245,  22  Pac.  Bradw.  215 ;  In  re  Brace,  9  Ben.  236 ;  Welp 
Rep.  184.  17.  Ounther,  48  Wia.  543, 4  N.  W.  Rep.  647 ; 

2  Lavenaon  v.  Standard  Soap  Co.  80  Cal.  Allen  v.  Elderkin,  62  Wis.  627,  22  N.  W. 
245,  22  Pac.  Rep.  184,  13  Am.  St.  Rep.  Rep.  842 ;  American  Mortg.  Co.  v.  Turner 
147.  (Ala.),  1 1  So.  Rep.  21 1 . 

>  Lane    v.   Hitcb'cock,   14   Johns.    213;  ^  See  §1116;  Hewes  v.  Bickford,  49  Me. 

Chelton  v.  Green,  65  Md.  272.  71 ;  Woodward  v,  Pickett,  8  Gray,  617 ; 

*  Gardner  v.  Heartt,  8  Den.  282.  Page  v.  Robinson,   10  Cusb.  99.    Distinc- 

B  Woodward  t^.  Pickett,  8  Gray,  617 ;  Col-  tions,  of  course,  are  made  between  growing 

man  v.  Duke  of  St.  Albans,  3  Yes.  Jun.  25 ;  crops  of  grain  and  trees,  the  fruits  of  trees, 

Tobj9.  Reed,  9  Conn.  216;  Gillett  p.  Bal-  and  perennial  plants.    Crosby   v,    Wada- 

coro,  6  Barb.  370 ;  Cooper  v.  Cole,  38  Y t.  worth,  6  East,  602 ;  Erans  p.  Roberts,  5 

185;  Brown  v.  Thurston,  56  Me.  126,  96  Barn.  &  C.  829;  Jones  v.  Flint,  10  Adol.  & 

VOL.  I.                 41                                       *  641 
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annual  crops.     The  same  rale  applies  to  an  ice  crop  cat  by  the 
mortgagor  Dr  bis  lessee  before  a  foreclosure  of  the  mortgage.^ 

But  growing  crops  are  personal  property  when  severed  from  the 
land,  and  a  sale  or  mortgage  of  them  by  the  mortgagor  amounts  to 
a  severance.^  If  the  mortgagee,  before  the  debt  is  due,  goes  into 
possession  of  the  mortgaged  land  under  an  agreement  with  the 
mortgagor,  he  does  not  thereby  acquire  any  title  to  a  crop  growing 
upon  land  at  the^  time  of  the  agreement,  which  had  previously 
been  sold.^  If  by  an  agreement  the  mortgagor  sells  the  growing 
grass,  the  proceeds  of  which  are  to  be  paid  to  the  mortgagee,  and 
the  latter  takes  an  order  on  the  purchaser  therefor,  and  presents  it 
to  the  purchaser's  wife,  who  communicates  the  substance  of  it  to 
the  purchaser,  the  proceeds  are  not  subject  to  attachment  by  a 
creditor  of  the  mortgagor.* 

Trees  and  shrubs  planted  in  a  nursery,  for  the  purpose  of  culti- 
vation and  growth,  until  they  are  fit  to  be  sold  and  transplanted, 
pass  by  a  mortgage  of  the  land,  so  that  the  mortgagor  cannot  re- 
move thorn  as  personal  chattels.^  But  if  the  mortgagee  had  notice 
that  the  trees  belonged  to  a  firm  of  which  the  mortgagor  was  a 
member,  though  planted  on  his  land  with  his  assent,  the  firm  has 
the  right  to  remove  them.e 

A  mortgagor  compelled  to  surrender  the  estate  is  not,  like  a 
tenant  at  will,  entitled  to  the  emblements,  though  produced  by  the 
mortgagor's  labor.  The  mortgagee  may  evict  him  without  notice, 
and  retain  the  emblementsJ  A  lessee  holding  under  the  mortgagor 
by  a  lease  granted  subsequently  to  the  mortgage,  and  without  the 
mortgagee's  concurrence,  has  no  greater  rights  than  the  mortgagor; 
and  when  evicted  by  the  paramount  title  of  the  mortgagee,  as  be 
may  be  without  notice,  he  cannot  retain  the  emblements.^  A  pur- 
chaser at  a  foreclosure  sale  is  entitled  to  the  crops  growing  at  the 
time  of  the  sale,  and  may  maintain  trespass  against  the  mortgagor 

E.  758 ;  Rodwell  i;.  Phillips,  9  Mees.  &  W.  «  Holt  v.  Baboock,  63  Vt.  S34,  22  AU. 

501.  Rep.  460. 

1  Gregory  v.  Rosenkrans,  72  Wis.  220, 39  ^  Maples  v,  Millon,  31  Conn.  598 ;  Chiles 

N.  W.  Rep.  378,  47  N.  W.  Rep.  832.  o.  Wallace,  88  Mo.  84.    See  Batteman  r. 

>  Sexton  V.  Breese,  10  N.  Y.  Sapp.  510,  Albright,  122  N.  T.  484,  25  N.  £.  Rep.  856. 
affirmed  135  N.  T.  387,  32  N.  £.  Rep.  133 ;  «  King  v.  Wilcomb,  7  Barb.  268. 
Frank  v,  Harrington,  36  Barb.  415;  Whip-  ?  Downard  v,  Groff,  40  Iowa,  597;  Gil- 
pie  V.  Foot,  2  Johns.  418;  Stewart  v,  man  v.  Wills,  66  Me.  273;  Coor  p.  Smith, 
Doughty,  9  Johns.  112;  Stall  v.  Wilbur,  77  101  N.  0.  261,  7  S.  £.  Rep.  669;  Jones  r. 
N.  Y.  158.  Hil]»  64  N.  C.  198. 

'  Sexton  V,  Breese,  10  N.  Y.  Siipp.  510,  >  Jones  r.  Thomas,  8  Blackf.  428;  An- 

affirmed  135  N.  Y.  387,  32  N.  £.  Rep.  133.  derson  o.  Strauss,  98  Ul.  485. 
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or  his  lessee  for  taking  and  carrying  them  away  ;  ^  or  replevin  for 
the  property.^  If  the  mortgagee  become  the  purchaser  at  such 
sale,  he  may  maintain  the  action.^  Moreover,  the  purchaser  at 
the  foreclosure  sale  may  by  injunction  restrain  the  mortgagor  from 
taking  the  crops,  and  may  restrain  his  creditor  from  proceeding 
under  execution  to  levy  upon  them.^ 

698.  The  purchaser  may  waive  this  right.  A  mortgagor  who 
was  in  default  sowed  a  field  on  the  mortgaged  premises  with  rye. 
He  died,  and  his  administrator  sold  the  crop.  Before  it  was  taken 
off,  the  mortgage  was  foreclosed  under  a  power  of  sale,  and  at  the 
sale  the  auctioneer  announced  that  the  rye,  having  been  sold,  was 
reserved.  The  purchaser  at  the  mortgage  sale  claimed  the  crop ; 
but  he  was  adjudged  not  entitled  to  it,  though  he  would  have  been 
bad  it  not  been  expressly  excepted.^ 

^  Shepard   v.  Fbilbrick,    2    Den.    174;  chaser,  but  must  be  some  one  at  the  time 

Downard  v.  Groff,  40  Iowa,  597.  interested  in   the    eqaitj    of   redemption. 

'  §  ie5S ;   Scriven  v.  Moote,  36  Mich.  When  it  is  admitted  that  a  mortgage  can 

64;  Aldrich  v,  Reynolds,  1  Barb.  Ch.  613.  release  a  portion  of  the  piemisen-and  sell 

'  Lane  v.  King,  8  Wend.  584,  24  Am.  the  remainder,  although  they  are  described 

Dec.  105.  as  a  whole  in  the  mortgage,  I  do  not  see 

*  Crews  9.  Pendleton,  1   Leigh,  297,  19  why  he  may  not  sell  the  same  portion  before 

Am.  Dec.  750.  releasing  any.    In  this  case,  the  mortgage 

^  Sherman  V.  Willett,  42  N.  Y.  146.  Chief  was  a  lien  upon  the  whole  premises,  indud- 

Justice  Earl  said :  "  While  a  mortgagee  is  ing  the  rye,  and  at  the  time  of  sale  the 

not  bound  to  sell  the  mortgaged  premises  mortgagee  announced  that  he  would  not 

in  ]>arcels  unless  they  are  in  the  mortgage  sell  the  rye,  but  would  sell  the  balance, 

described  in  parcels,  yet  I  have  no  doubt  he  The  purchaser  knew   this,  and  bid  with 

may  do  so  where  the  premises  are  so  situ-  this  understanding.    The  rye  was  not  sold, 

ated  that  he  can  sell  in  parcels ;  and  in  such  The  purchaser  did  not  buy  it.    How  can  he 

a  case,  when  he  has  sold  land  enough  to  claim  it  ?    If  the  sale  was  void  because  not 

-satisfy  his  mortgage,  he  need  sell  no  more ;  regularly  made,  and    because    the  entire 

and  in  such  a  case,  if  any  one  can  complain  premises  were  not  sold,  then  certainly  the 

of  a  sale  by  parcels,  and  seek  to  avoid  the  defendant  has  no  standing  upon  which  he 

foredosnre,  it  certainly  cannot  be  a  pur-  can  base  any  claim  to  the  rye." 
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I.    The  Nature  of  his  Estate  or  Interest. 

699.  The  mortgagee  is  not  in  a  general  sense  the  owner  of 
the  mortgaged  estate,  although,  as  already  noticed,  ander  the  com- 
mon law  doctrine  he  holds  the  legal  title  to  the  estate.^  Before 
foreclosure  he  can  be  regarded  as  the  owner  only  in  a  very  limited 
sense.  A  mortgage  of  certain  lands,  ^*  with  all  the  other  lands  I 
own  in  the  town  of  Norfolk,"  was  held  not  to  pass  the  title  to  land 
which  the  grantor  held  by  a  deed  absolute  in  its  terms,  which  was 
in  fact  a  mortgage,  though  the  defeasance  by  a  separate  instrument 
had  not  been  recorded.^  For  some  purposes,  however,  he  may  be 
regarded  as  an  owner  after  he  has  taken  possession ;  ^  bat  before 
he  has  taken  possession  it  seems  that  there  is  no  sense  in  which 
he  could  be  so  regarded,  unless  it  be  with  reference  to  a  proceeding 
to  enforce  his  rights  as  mortgagee.^ 

700.  A  mortgage  before  foreclosure  is  completed  is  personal 
aasets,  and  upon  the  death  of  the  mortgagee  vests  in  his  executor 
or  administrator.  The  mortgage  can  be  transferred,  released,  or 
foreclosed,  only  by  the  executor  or  administrator.'^  A  quitclaim 
deed  by  the  heir  at  law  passes  no  title  whatever  in  the  premises,^ 
although  such  a  deed  by  the  executor  or  administrator  would  trans- 
fer the  mortgage  interest  by  way  of  assignment;^  and  even  if  the 
heir  at  law  be  at  the  same  time  administrator,  his  deed  will  not 
operate  as  an  assignment  of  the  mortgage  if  he  does  not  convey  in 
the  capacity  of  administrator.®     The  mortgage  title  vests  in  the 

^  §§  11-59.  *  LoweU  r.  Shaw,  1 5  Me.  242. 

3  MiUs  V,  Sbepard,  SO  Conn.  98.    In  this       «  Great  Falls  Co.  v.  Worster,  15  N.  H. 

case  there  was  no  proof  that  the  mortgagee  412 ;  Norwich  v.  Hubbard,  22  Conn.  587. 
had  examined  the  records,  and  had  taken       ^  So  bj  statute  in  Ohio.     R.  S.  1880, 

the  mortgage  relying  upon  the  security  of  §  6070;  Baldwm  v.  Hatchett,  56  Ala.  461. 
the  land  in  question.    What  the  effect  of       ^  Conner  v,  Whitmore,  52  Me.  1 85. 
such  evidence  would  haTe  been  is  left  in       ^  Collamer  v.  Langdon,  29  Y t  32. 
doubt.  >  Douglass  i;.  Durin,  51  Me.  121. 

644 


THE  NATURE  OF  HIS  ESTATE  OB  INTEBEST.  [§  701. 

personal  representative,  who  may  without  any  order  of  court  assign 
or  discharge  it,  or  take  possession  of  the  property,  or  proceed  to 
foreclose  it  by  suit.^  When  foreclosure  is  had  by  entry  and  posses- 
sion, or  by  strict  foreclosure,  the  title  to  the  property  upon  the  com- 
pletion of  the  foreclosure  may  ultimately  vest  in  the  heir  at  law  ; 
but  it  vests  in  him  as  a  distributee  of  the  personal  estate,  and  is 
first  subject  to  the  payment  of  the  debts  of  the  deceased.  The 
fact  that  there  are  no  outstanding  debts  does  not  show  that  the 
title  of  the  administrator  is  terminated ;  but  a  decree  of  distribu- 
tion is  necessary  for  this,  and  to  determine  in  whom  the  property 
shall  vest  after  the  trust  in  him  is  satisfied.^  The  heirs  of  a  mort- 
gagee have  no  right  as  such  to  enter  for  condition  broken,  or  to 
take  any  action  to  enforce  payment  of  the  mortgage.  The  debt 
belongs  to  the  executor  or  administrator,  and  the  mortgage,  which 
is  security  for  the  debt,  equally  belongs  to  him.^  If  the  heir  cuts 
and  carries  away  wood  and  timber  from  the  mortgaged  premises, 
he  is  liable  in  trespass  to  the  administrator  of  the  mortgagee,  who 
is  in  possession  by  entry  or  judgment  for  foreclosure.^  A  gift  by 
will  of  a  mortgage,  or  of  the  testator's  interest  as  mortgagee  of  a 
parcel  of  land,  is  a  bequest  of  personal  property  only,  and  passes 
no  title  in  the  land.^ 

701.  The  interest  of  a  mortgagee  oaimot  be  levied  upon  or 
attached  for  his  debts  before  foreclosure.  Some  of  the  earlier 
cases  only  decide  that  the  interest  of  the  mortgagee  bef<^re  entry 
is  not  attachable ;  but  as  all  the  inconveniences  that  would  attend 
an  attachment  before  entry  continue  until  foreclosure  is  complete, 
the  law  seems  to  have  become  settled  that  no  attachment  of  the 
mortgagee's  interest  can  be  made  till  foreclosure.^     While  the  right 

1  Collamer  v.  Laogdon,  29  Vt.  32 ;  Web-  Kaine :  Brown  v.  Bates, '  55  Me.  520,  92 

ster  V.  Calden,  56  Me.  204 ;  R.  S.  of  Wis.  Am.  Dec.  613.    Kassaclmsetts :  Marsh  i;. 

1878,  §  3829.  Austin,  1  Allen,  235;  Portland  Bank  v. 

^  Taft  V.  Stevens,  3  Gray,  504.  Hall,  13  Mass.  207;  Blanchard  v.  Col  burn, 

*  Smith  V,  Dyer,  16  Mass.  18;  and  it  is  16  Mass.  345;  Eaton  v.  Whiting,  3  Pick, 
so  provided  by  statute  in  this  State.  Gen.  484.  Kississippi :  Brooks  v.  Kelly,  63  Miss. 
Stat.  ch.  96,  §§  9, 10.  616.    For   an    argument    that   the    mort- 

*  Stevens  v.  Taft,  U  Cosh.  147.  gagee's  estate  is  subject  to  attachment,  see 
^  Martin  i;.  Smith,  124  Mass.  111.  Notes  of  Mortgages,  by  Judge  Trowbridge, 
s  Alabama:  Morris  v.  Barker,  82  Ala.    8  Mass.  Supplement,  pp.  554,  565.    New 

272,  2  So.  Rep.  335,  quoting  text    Arkan-  York :  Jackson  v.  Willard,  4  Johns.  41  ; 

tas :  Trapnall  v.  State  Bank,  18  Ark.  53.  Runyan  v,  Mersereau,  11  Johns.  534,  6  Am. 

Coimectient :  Huntington  v.  Smith,  4  Conn.  Dec.  393;  Jackson  v.  Dubois,  4  Johns.  216; 

235;  Fish  f. Fish,  1  Conn.  559.    Delaware:  Hitchcock  v.  Harrington,  6  Johns.  290,  5 

Cooch    V.  Gerry,  3  Harr.   280.    Illinois :  Am.  Dec.  229 ;  Collins  v.  Torry,  7  Johns. 

Nicholson  v.  Walker,  4  Bradw.  404.    Iowa :  278,  5  Am.  Dec.  273 ;  Johnson  v.  Hart,  3 

Scott  V,  Mewhirter,  49  Iowa,  487.    Ken-  Johns.  Cas.  322, 329.    PennsylTania :  Rick- 

taeky:    Buck  v.    Sanders,    1   Dana,   187.  ert  o.  Madeira,  1  Rawle,  325. 
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of  redemption  remains,  the  mortgagor  might  be  mach  embarrassed 
by  the  levy  of  executions.  Until  this  happens,  the  mortgaged 
premises  continae  to  be  real  estate  in  the  hands  of  the  mortgagor, 
and  liable  to  be  sold  on  execution  against  him. 

Neither  is  the  interest  of  the  beneficiary  in  a  deed  of  trust,  exe- 
cuted to  secure  a  debt,  subject  to  a  judgment  lien  or  to  sale  upon 
execution.^  Even  when  the  mortgage  is  made  by  an  absolute  deed 
with  a  separate  agreement  executed  at  the  same  time  to  reconvey, 
the  mortgagee's  interest  is  not  subject  to  a  judgment  lien  or  execu- 
tion until  the  mortgagor's  interest  has  been  divested  by  foreclosure 
or  otherwise.^ 

702.  The  mortgagee  is  entitled  to  immediate  possession, 
in  the  absence  of  any  agreement  to  the  contrary.  He  may  enter 
upon  the  estate  under  his  deed,  even  before  condition  broken,  and 
may  maintain  an  action  against  the  mortgagor  as  a  trespasser,  or  in 
a  writ  of  entry  recover  against  him  as  a  disseisor,  if  he  refuse  to 
yield  possession.  The  mortgagee  has  the  remedies  of  an  owner 
for  the  purpose  of  enforcing  his  lien  against  the  mortgagor  or  any 
one  claiming  under  him,  but  he  has  them  for  this  purpose  only.^ 
Though  restrained  from  entering  upon  the  mortgaged  premises  and 
taking  possession  before  breach  of  the  condition,  he  may  enter  and 
take  possession  after  condition  broken,  if  he  can  do  so  peaceably 
and  unresisted.^ 

It  has  already  been  noticed  that  in  several  States  the  mortgagee's 
right,  before  foreclosure,  to  maintain  ejectment  against  the  mort- 
gagor, or  to  recover  possession  in  any  way,  has  been  taken  away  by 
statute.     But  this  right  of  possession,  being  implied  by  law  in  all 

1  Beckett  o.  Dean,  57  Miss.  232.  Wright,  3  Haas.  138,  155,  3  Am.  Rep.  98 

3  Scott  V.  Mewhirter,  49  Iowa,  487,  8  Green  v,  Kemp,  13  Mass.  515,  518,  7  Am 

Cent.  L.  J.  39.  Dec.  169  ;  Bradley  v.  Fuller,  23  Pick.  1,  9 

*  §  668.    AUbama :  McMillan  v.  Otis,  74  Smith  o.  Johns,  3  Graj,  517 ;  Fay  v.  Brewer, 

Ala.  560,  70  Ala.  46 ;  Watford  v.  Gates,  57  3  Pick.  203  ;  Flagg  v.  Flagg,  11  Pick.  475 

Ala.  290 ;   Coffey  v.  Hunt,  75  Ala.  236  ;  Blanchard  v.  Brooks,  12  Pick.  47,  57  ;  Fay 

Woodward  v.  Parsons,  59  Ala.  625.    Indi-  v.  Cheney,  14  Pick.  399.    IDiaoiiri :  Wal- 

ana :  Shute  v.  Grimes,  7  Blackf.  1.   Kansas :  cop  v.  McEinney,  10  Mo.  229.   Hew  Hamp- 

Clark  V.  Reyburn,  1   Eans.  281.    Kaine :  shire :  Morse  v.  Whitcher,  64  N.  H.  590, 15 

Blaney  v.  Bearce,  2  Me.  132;  Gilman  v.  Atl.  Bep.  207;  Smith  v.  Moore,  11  N.  H. 

Wills,  66  Me.  273;  Allen  v.  Parker,  27  Me.  55 ;  Fletcher  v,  Chamberlin,  61  N.  H.  438, 

531 ;    Howard  t^.  Houghton,  64  Me.  445;  478;  Fnrbnsh  v.  Goodwin,  29  N.  H.  321. 

Treat  v.  Pierce,  53  Me.  77 ;  Hadley  v.  Had-  Hew  Jersey :  Den  v.  Stockton,  12  N.  J.  L. 

ley,  80  Me.  459,  15  Atl.  Rep.  47.    Xaiy-  322.     Hew  Tork :  Jackson  v.  Dubois,  4 

land:   Brown  v.  Stewart,  1  Md.  Ch.  87.  Johns.  216;  Jackson  v.  Hull,  10  Johns.  481. 

Kassachnsetts :  Erskine  v,   Townsend,  2  Ohio :  Ely  v.  McGnire,  2  Ohio,  223. 
Mass.  493,  3  Am.  Rep.  71  ;   Goodwin  v.       <  Fuller  v.  Eddy,  49  Yt.  11. 
Richardson,  11  Mass.  469,  473;  Newall  v. 
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mortgages  executed  prior  to  the  passage  of  such  a  statute,  is  there- 
fore inoperative  as  to  mortgages  of  prior  execution.^ 

But  even  under  such  statutes  it  is  generally  held  that  a  mort- 
gagee, who  has  gone  into  peaceable  possession  of  the  premises  after 
a  default,  cannot  be  ejected  by  the  mortgagor  while  the  mortgage 
remains  unsatisfied.^  Such  statutes  do  not  prevent  the  mort- 
gagee from  entering  under  a  parol  agreement  with  the  mortgagor.^ 
Any  one  who  has  entered  into  possession  tinder  the  direction  of  the 
mortgagee  becomes  his  tenant,  and  has  the  same  rights  as  the  mort- 
gagee to  retain  possession  as  against  the  mortgagor.  The  assignee 
of  a  mortgage  has  all  the  rights  of  the  mortgagee  as  to  possession, 
and  may  defend  his  possession  by  showing  his  mortgage  without  a 
foreclosure.* 

703.  A  mortgagree  oannot  be  dlBseised  by  the  mortgagor^ 
or  his  assigns.^  His  possession  is  not  adverse ;  it  is  presumed  to 
be  in  subordination  to  the  title  of  the  mortgagee.  He  can  do  no 
act  prejudicial  to  the  mortgagee's  title.  He  cannot  bind  the  mort- 
gagee by  any  contract  or  lease  respecting  the  premises.  All  his 
acts  are  subject  to  the  mortgagee's  rights;  and  his  possession  is 
not  adverse,  except  the  mortgagee  elect  so  to  regard  it  for  the 
sake  of  his  remedy  to  obtain  possession.  The  mortgagee  may  treat 
any  person  found  in  possession  of  the  mortgaged  premises  without 
a  title  good  against  him  as  a  disseisor.^ 

But  a  mortgagee  as  well  as  a  mortgagor  may  be  disseised  by  a 
stranger;  provided  there  be  an  actual  ouster  and  exclusive  occu- 
pation, and  not  a  qualified  and  occasional  use  of  the  land.  While 
such  disseisin  continues,  the  mortgagee's  deed  will  not  pass  his  in- 
terest in  the  land.     The  disseisin  of  the  mortgagor  is  also  a  dis- 

1  Blackwood  v.  Van  Vleet,  11  Mich.  252.  Woodruff,  2  Root,  298;  Noyes  v,  Sturdi- 

Applicable  only  to  suits  commenced  after-  Tant,  18  Me.  104 ;  Sweetser  v.  Lowell,  33 

wards.    Shaw  v.  Hoadley,  8  Blackf.  165  ;  Me.  446 ;  Conner  v.  Whitmore,  52  Me.  185 ; 

Grimes  v.  Doe,  8  Blackf.  371 ;  Morgan  r.  Krase  v.  Scripps,  11  111.  98.    In  Dadmun 

Woodward,  1  Smith  (Ind.)»  321.  v.  Lamson,  9  Allen,  85,  it  is  said  that, 

^  Hennesy  i;.  FarreH,  20  Wis.  42 ;  Fee  v.  '*  whether  this  ancient  rule  of  law  is  con- 

Swingly,  6  Mont.  596,  13  Pac.  Rep.  375.  sistent  with  the  present  mode  of  transfer  of 

'  Edwards  v,  Wray,  11  Bias.  251.  title  to  real  property,  and  is  well  adapted 

^  Sahler  v.  Signer,  44  Barb.  606 ;  Mink-  to  the  condition  and  wants  of  the  com- 

ler  V.  Minkler,  10  Johns.  480;   Merrit  v.  munity,  is  a  question  for  the   legislative 

Bowen,  7   Cow.   13 ;   Phyfe  v.  Riley,  15  branch  of  the  government.** 
Wend.  248,  30  Am.  Dec.«5.  «  Doyle  v.  Mellen,  15  R.  I.  523,  8  Atl. 

^  §  ISll ;  Doe  v.  Williams,  5  Ad.  &  El.  Rep.  709 ;  Lennou  v.  Porter,  5  Gray,  318 ; 

291,  297 ;   Hunt  v.  Hunt,  14  Pick.  374,  25  Sheridan  v.  Welch,  8  Allen,  166 ;  Holmes 

Am.  Dec.  400 ;  Shepard  v.  Pratt,  15  Pick,  v.  Turner's  Falls  Lumber  Co.  142  Maas. 

32;  Colton  v.  Smith,  11  Pick.  311,  22  Am.  590,  23  N.  E.  Rep.  305. 
Dec.  375  ;  Herbert  v,  Hanrick,  16  Ala.  581 ;        ?  Wheeler  v.  Bates,  21  N.  H.  460 ;  Poign^ 

Beach    i;.  Royce,   1   Root,  244 ;   Judd  v.  ard  v.  Smith,  8  Pick.  272. 
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seisin  of  the  mortgagee.  This  is  so  even  before  the  mortgagee 
has  made  actual  entry,  and  though  he  has  no  notice  whatever  of 
the  disseisin.  An  exclusive  and  adverse  occupation  of  the  estate 
by  the  stranger  under  a  claim  of  title  operates  to  disseise  both 
the  mortgagor  and  mortgagee,^  and  while  this  continues  the  mort- 
gagee cannot  make  a  valid  assignment  of  his  mortgage.^  If,  how* 
ever,  the  equity  of  redemption  be  sold  by  the  sheriff  on  execution 
while  the  mortgagor  is  disseised,  the  sale  is  not  void,  but  the  pur- 
chaser by  the  sheriff's  deed  acquires  a  seisin  in  law,  which  gives 
him  a  right  of  entry,  and  after  actual  entry  he  may  maintain  a 
writ  of  entry. 

Exclusive  possession  by  the  mortgagor,  with  a  claim  of  exclu- 
sive ownership,*  does  not  in  itself  amount  to  a  disseisin  of  the  mort- 
gagee so  as  to  invalidate  a  power  of  sale  in  the  mortgage. 

Disseisin,  like  seisin,  once  proved  is  presumed  to  continue  until 
the  contrary  is  shown  ;  and  possession  under  a  disseisor  is  presumed 
to  continue  under  his  heirs  after  his  death.^ 

704.  A  mortgage  to  two  or  more  persons,  to  secure  debts  due 
to  them  severally,  creates  a  tenancy  in  common,  and  not  a  joint 
tenancy.^  The  interest  of  each  is  not  necessarily  a  moiety,  but 
is  in  proportion  to  his  respective  claim.^  Each  may  enforce  his 
claim  under  the  mortgage  in  a  form  adapted  to  the  case.^  Upon 
the  death  of  one  the  survivor  cannot  maintain  an  action  on  the 
mortgage  to  enforce  the  payment  of  the  debt  secured  by  it  to  the 
deceased  mortgagee.^  To  a  bill  in  equity  affecting  interests  under 
such  a  mortgage,  it  is  not  sufficient  to  make  the  surviving  mortgagee 
alone  a  party  ;  the  representatives  of  the  deceased  mortgagee  must 
be  joined.^  But  if  a  mortgage  be  made  to  partners  to  secure  a 
joint  debt,  inasmuch  as  the  debt  itself  would  in  case  of  the  decease 
of  one  partner  vest  in  the  survivor  for  the  purpose  of  collection,  it 
is  held  that  the  estate  is  a  joint  tenancy,  so  that  the  mortgage  secu- 

^  Dadmun  v,  Lamson,  9  Allen,  85 ;  Poign-  apon  the  land,  and  be  is  dissdsed  at  the 

ard   V.  Smith,  8  Pick.  272  ;    Sheridan  v.  time  of  the  delivery." 

V^elch,  S  Allen,  166.    In  Holmes  v.  Tnr-  ^  Poignard  v.  Smith,  8  Pick.  272 ;  Holmes 

ner's  Falls  Lumber  Co.  142  Mass.  590,  23  o.  Tamer's  Falls  Lumber  Co.  142  Mass. 

N.  E.  Rep.  305,  310,  Field,  J.,  in  delivering  590,  23  N.  E.  Bep.  310. 

judgment  remarked  upon  this  point :   "  It  *  Currier  v.  Gale,  9  Allen,  522. 

maj,  perhaps,  at  some  time  deserve  further  *  Brown  v.  Bates,  55  Me.  520. 

consideration,  whether  a  mortgagee,  in  a  ^  Donnels  v.  Edwards,  2  Pick.  617.    And 

power  of  sale   mortgage,  who    enters  on  see  Beresford  v.  Ward,  1  Disney,  169. 

the  land  for  breach  of  condition,  and  then  ®  Burnett  v.  Pratt,  22  Pick.  556. 

sells  it  at  public  auction  upon  the  land,  pur-  ^  Burnett  v.  Pratt,  22  Pick.  556 ;  Eings- 

suant  to  the  power,  does  not  convey  a  good  ley  v.  Abbott,  19  Me.  430. 

title,  even  though  the  deed  is  delivered  a  ^  Smith  v.  Tienton  Delaware  Falls  Co.  4 

few  days  after  the  sale,  and  is  not  delivered  N.  J.  Eq.  505. 
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rity  may,  by  the  principle  of  survivorship,  accompany  the  debt.^ . 
After  foreclosure,  however,  the  new  absolute  estate  then  acquired  is 
considered  as  a  tenancy  in  common,  such  as  would  ordinarily  be 
created  by  a  conveyance  to  two  or  more  persons.^ 

705.  When  mortgagees  may  have  partition.  —  Before  fore- 
closure, mortgagees  holding  under  one  mortgage,  or  by  simultane- 
ous mortgages,  as  joint  tenants  or  tenants  in  common,  have  no  such 
interest  as  can  be  the  subject  of  partition.^  Until  foreclosure  the 
estate  is  for  most  purposes  in  the  mortgagor,  and  is  only  a  lien  or 
charge,  subject  to  which  it  may  be  conveyed,  attached,  and  dealt 
with  in  other  respects  as  the  estate  of  the  mortgagor,  who  may 
wholly  defeat  the  estate  of  the  mortgagee  by  redemption.  An 
entry  to  foreclose  does  not  change  this  defeasible  and  redeemable 
interest  of  the  mortgagee.  He  has  no  absolute  and  certain  estate 
till  foreclosure  is  complete. 

A  mortgagee  of  an  undivided  half  of  a  lot  of  land  upon  a  com- 
pleted foreclosure  may  have  partition  of  the  land,  against  the  owner 
of  the  other  half.^  But  until  foreclosure  is  complete  the  mortgagee 
does  not  become  a  tenant  in  common  with  the  owner  of  the  other 
undivided  part ;  he  is  merely  a  mortgagee  having  a  lien  or  charge, 
from  which  the  mortgagor  may  redeem  the  estate,  and  subject  to 
which  the  estate  may  be  conveyed,  attached,  and  in  other  respects 
dealt  with,  as  the  estate  of  the  mortgagor.  He  cannot  maintain  a 
petition  for  partition;  neither  can  such  a  petition  be  maintained 
against  him  by  the  owner  of  the  other  part,  or  by  a  judgment 
creditor  of  such  owner.^  A  bill  by  the  holder  of  a  mortgage  upon 
an  undivided  interest  in  land,  seeking  a  foreclosure  of  the  mort- 
gage and  a  partition  of  the  property,  is  not  multifarious ;  but  such 
a  bill  is  open  to  the  objection  that  there  is  a  misjoinder  of  causes 
of  action.  This  objection  is  not,  however,  an  insuperable  one. 
Whether  it  shall  prevail  depends  upon  the  sound  discretion  of  the 
court  applied  to  the  particular  circumstances  of  .each  case.  In  a 
case  where  there  is  no  dispute  as  to  the  shares  in  which  the  prop- 
erty is  held,  and  the  allegations  of  the  bill  in  that  behalf  are  not 
denied  by  the  answer,  and  as,  upon  partition,  there  must  be  a  sale, 
it  may  be  convenient  and  advantageous,  and  a  great  saving  of  ex- 
pense to  all  parties,  that  there  should  be  but  one  sale,  and  the  com- 

^  Apple  ton  V.  Boyd,  7  Mass.  131.     In  ^  Qoodwin  v.  Kichardson,  11  Mas*.  469. 

Randall  v.  Phillips,  3  Mason,  378,  Mr.  Jus-  ^  Ewer  v.  Hobbs,  5  Met.  I. 

tice  Story  held  that,  by  the  statute  of  Rhode  *  Phelps  v.  Townsley,  10  Allen,  554. 

Island  of  1798,  such  a  mortgage  is  a  ten-  ^  Norcross  v.  Norcross,  105  Mass.  265. 
ancy  in  common. 

649 


§  706.]  A  M0BTGA6EE*S  RIGHTS  AND  LUBILITIBS. 

plainant  may  be  allowed  to  enforoe  his  mortgage  at  the  same  time 
that  he  prays  for  a  partition.^ 

706.  To  bind  the  mortgagree  of  the  interest  of  one  tencuit  in 
common  by  a  partition  of  the  mortgaged  premises  between  the 
mortgagors,  he  must  be  made  a  party  to  the  suit,  or  must  Tolunta- 
rily  ratify  the  partition  made.^  The  effect  of  a  partition,  in  which 
the  mortgagee  has  joined,  as  to  his  interest,  and  that  of  his  mort- 
gagor, is  to  substitute,  for  an  undivided  interest  in  the  whole  land, 
the  whole  of  the  portion  set  off  to  the  mortgagor  in  severalty.  No 
part  of  his  mortgagor's  estate  is  thereby  discharged  from  the  mort- 
gage.^ 

But  as  a  general  rule,  prior  mortgagees  cannot  be  compelled  to 
become  parties  to  partition  proceedings  between  co-tenants ;  and  tiie 
rights  of  such  prior  mortgagees  are  not  affected  by  such  proceed- 
ings.^ If  the  mortgaged  land  is  community  property  of  husband 
and  wife,  a  court  granting  a  divorce  to  the  wife  has  no  power  to 
order  a  partition  of  the  land  until  the  mortgage  is  satisfied ;  nor 
can  the  court  in  any  way  limit  or  change  the  mortgage  lien.^ 

A  mortgage  executed  by  a  tenant  in  common  upon  his  interest, 
pending  a  suit  for  pailition,  is  subordinate  to  the  rights  of  the 
other  co-tenants,  and  to  the  decree  rendered  in  such  suit.^  If  a 
tenant  in  common  executes  a  mortgage  of  his  undivided  interest  in 
the  land  to  one  of  his  co-tenants,  and  all  the  tenants  be  made  par- 
ties to  the  proceeding  for  partition,  though  no  mention  be  made  of 
the  mortgage,  this  may  be  foreclosed  and  enforced  after  the  parti- 
tion against  the  lot  set  apart  to  the  mortgagor.^ 

In  case  the  tenancy  in  common  extends  to  several  separate  par- 
cels, and  one  tenant  has  mortgaged  his  undivided  interest  in  one 
parcel,  the  proper  course  is  to  treat  the  parcel  covered  by  the  mort- 
gage as  a  separate  estate,  and  to  make  a  separate  partition  of  such 

^  Conover  v,  Sealy,  45  N.  J.  £q.  589, 19  tion,  bot   the  estate  remains  the  same." 

Atl.  Rep.  616.    And 'see  Dnrling  v.  Ham-  Jackson  o.  Pierce,  10  Johns.  414;  Crosbjr 

mar,  20  N.  J.  Eq.  220.    A  bill  of  this  kind  v.  Allyn,  5  Me.  453 ;  Williams  College  v. 

unm  entertained  by  Lord  RomiUj,  aa  mas-  Mallett,  12  Me.  398;  Loomis  v.  Rilej,  24 

ter  of  the  rolls,  in  Fall  t;.  Elkins,  9  Wkly.  111.  307 ;  Tbraaton  v.  Minke,  32  Md.  571 ; 

Rep.  861,  and  by  Chief  Jnstice  Shaw,  in  Hull  v.  Lyon,  27  Mo.  570;   Jackman  v. 

Rich  V.  Lord,  18  Pick.  322.  Beck,  37  Ark.  125 ;   Armstrong  v.  Foley 

2  Colton  V.  Smith,  11  Pick.  311,  22  Am.  (Ky.),  15  S.  W.  Rep.  355. 

Dec.  375 ;  Loomis  v.  Riley,  24  HI.  307.  *  Wotten  v,  Copeland,  7  Johna.  Ch.  140; 

>  Torrey  v.  Cook,  116  Mass.  163;  Brad-  McArthur  v.  Scott,  31  Fed.  Rep.  521. 

ley  V.  Fuller,  23  IMck.   1,  per  Wilde,  J.  ^  Cummings  v.  Cnmmings,  75  CaL  434, 

"  Tenants  in  common  have  separate  free-  17  Pac.  Rep.  442. 

holds  or  estates ;  they  have  no  onity  of  in-  ^  United  N.  J.  R.  &  C.  Co.  o.  Long  Dock 

terest,  bat  unity  of  possession  only.    This  Co.  42  N.  J.  Eq.  547,  9  Atl.  Rep.  586. 

unity  of  possession  is  destroyed  by  parti-  '  Watson  v.  Priest,  9  Mo.  App.  263. 
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parcel.  It  is  true  that  in  Massachusetts  it  is  held  that  a  mortgage 
made  by  a  tenant  in  common  of  an  undivided  interest  in  a  speci- 
fied parcel  of  land  is  invalid  as  against  his  co-tenants;  and  that 
partition  may  be  made  of  the  whole  estate  held  in  common  without 
regard  to  the  mortgage ;  that  other  land  may  be  allotted  to  the 
mortgagor  in  place  of  the  mortgaged  parcel;  and  that  if  money 
be  awarded  to  the  mortgagor  in  place  of  sach  parcel,  the  mortgagee 
cannot  demand  that  the  sum  so  awarded  shall  be  paid  to  him  upon 
the  mortgage.^  This  doctrine  is  founded  upon  several  dicta  and 
decisions  that  a  tenant  in  common,  as  against  his  co-tenants,  cannot 
convey  his  interest  in  a  specified  parcel  of  the  lands  held  in  com- 
mon ;  that  he  can  only  convey  an  interest  in  the  entire  estate  held 
in  common ;  and  the  reason  given  is  that  the  co-tenant  is  entitled, 
on  partition,  to  have  his  portion  assigned  in  one  entire  parcel,  ac- 
cording to  his  aliquot  part.^  This  doctrine,  to  the  extent  it  is 
carried  in  Marks  v.  Sewall,  where  the  mortgage  was  upon  a  dis- 
tinct parcel  wholly  unconnected  with  the  other  parcel  held  in  com- 
mon, rests  upon  no  sufficient  grounds,  and  is  contrary  to  the 
weight  of  authority.®  The  doctrine  can  be  sustained  only  to  the 
extent  of  preventing  the  dismemberment  of  a  single  lot  or  parcel 
of  land. 

•  But  a  decree  of  partition  cannot  extend  the  mortgage  to  any 
property  not  described  and  included  in  such  mortgage  ;  for  instance, 
if  the  mortgage  cover  the  undivided  interest  of  one  tenant  in  com- 
mon in  several  parcels  of  land,  and  the  tenancy  in  common  extends 
to  other  parcels  or  estates,  the  aggregate  parcels  covered  by  the 
mortgage  must,  for  the  purpose  of  partition,  be  considered  as  one 
separate  estate.     The  whole  estate  held  in  common  cannot  be  di- 

^  Marks  v.  Sewall,  120  Mass.  174.  mortgagee  of  an   andWided    interest  will 

^  Adam  v.  Briggs  Iron  Co.  7  Cush.  361,  have  to  search  the  records  of  every  registry 

369,  and  cases  cited.  in  the  State  before  he  can  be  sure  he  is  not 

'  Green  v.  Arnold,  11  R.  L  364,  23  Am*  getting  an  invalid  title.   This  is  patting  too 

Bep.  466.    Dnrfee,  C.  J.  says :  "  Two  per-  great  a  burden  on  pnrchasers  and  mort- 

sons  may  be  tenants  in  common  of  several  gagees.    It  is  enough  if  the  purchaser  or 

distinct  estates,  purchased  at  different  times,  mortgagee  of  an  undivided  interest  pur- 

and   widely  separated    from   each   other,  chases  or  takes  a  mortgage  of  such  interest 

though  all  in  the  same  State.    Is  it  reason-  in  the  whole  of  any  separate  estate,  or  if 

able  to  hold  that  neither  of  them  can  sell  the  owner  of  such  interest  so  sells  or  mort* 

his  interest  in  any  one  of  the  estates  unless  gages  and  conveys  the  same,  notwithstand- 

he  sells  it  in  all  of  them  ?    Or  that  no  per-  ing  he  and  his  co-tenant  may  be  tenants  in 

son  can  safely  purchase,  or  attach,  or  take  common  of  other  estates." 
a  mortgage  of  the  interest  of  either  of       See,  also,  Butler  v.  Roys,  25  Mich.  53, 12 

them  in  any  one  of  the  estates,  unless  he  at  Am.  Rep.  218,  where  the  cases  are  elabo- 

the  same  time  purchases,  or  attaches,  or  rately  reviewed ;   Freeman  on  Cotenancy 

takes  a  mortgage  of  his  interest  in  all  of  and  Partition,  §§  201-204,  where  the  deci- 

them  ?    If  the  rule  is  so,  the  purchaser  or  sions  of  several  States  are  given. 
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vided,  and  the  mortgage  be  made  to  cover  all  the  parcels  allotted  to 
the  mortgagor,  though  not  all  described  in  the  mortgage.^ 

If  the  mortgage  covers  less  than  the  entire  interest  of  the  mort- 
gagor in  the  whole  estate  held  in  common,  when  the  estate  is  di- 
vided, the  mortgage  will  cover  a  proportional  interest  in  the  whole 
of  the  part  allotted  to  the  mortgagor.^ 

If  the  common  property  be  incapable  of  partition,  and  a  sale  is 
rendered  necessary  in  order  to  effect  a  division,  the  existence  of 
mortgages  of  undivided  interests  presents  no  substantial  objection 
to  a  decree  of  sale  free  of  incumbrances,  and  the  discharging  of 
these  out  of  the  proceeds.  If  there  be  any  doubt  or  uncertainty 
as  to  the  extent  of  the  liens,  the  court  should  direct  the  determinsr 
tion  of  their  amounts  before  the  sale.'  If  the  mortgagee  is  not 
made  a  party  to  the  partition  suit  and  does  not  appear  in  it,  bat 
the  court  orders  a  reference  to  ascertain  the  state  of  the  title,  and 
the  mortgagee  having  produced  his  mortgage  before  the  master,  he 
reports  the  amount  due  upon  it,  and  the  court  decrees  a  sale  free  of 
the  mortgage  lien,  the  mortgagee  is  entitled  to  be  paid  out  of  the 
proceeds  in  preference  to  the  complainant's  costs.^ 

A  tenant  in  common  who  has  mortgaged  his  undivided  share  in 
the  land  may,  so  long  as  he  remains  in  possession,  maintain  a  peti- 
tion for  partition  against  the  owner  of  the  other  shares  in  the  land  ;^ 
but  if  his  mortgagee  be  the  owner  of  the  other  shares  he  cannot, 
without  his  consent  have  partition  ;  for  it  is  an  adverse  proceeding 
affecting  either  the  title,  or  the  possession,  or  both,  and  the  mortr 
gagee  has  both  the  legal  title,  and  after  default  at  least  the  right  of 
possession.^  But  in  such  case  the  mortgagee  can  have  partition  if 
he  desires  it.^ 

If  one  tenant  in  common  take  an  assignment  of  a  mortgage  upon 
the  land,  his  co-tenant  cannot  maintain  a  petition  for  partition 
against  him,  but  his  only  remedy  is  by  redemption  of  the  whole 
mortgage,  or  contribution  of  his  share  of  the  incumbrance.^ 

^  Green  v.  Arnold,  11  R.  L  S64.  which  the  mortgagor  afterwards  acquired 

3  Randell  v.  Mallett,  U  Me.  51,  23  Am.  by  the  decree  of  partition,  but  does  not 

Rep.  466.    Thus,  where  one  of  seven  co-  extend  the  title  to  the  whole  allotment. 

heirs  to  several  parcels  of  land  mortgages  Howze  i;.  Dew,  90  Ala.  178, 7  So.  Rep.  389, 

all  of  his  interest  as  heir  in  one  of  the  par-  24  Am.  St  Rep.  783. 

eels,  and  afterwards,  in  a  suit  for  partition,  *  Thraston  v.  Minke,  32  Md.  571. 

one  half  of  the  parcel  is  allotted  to  the  *  Shivers n.  Hand  (N.  J.  Eq.), 24  AU.  Rep. 

mortgagor  as  his  share  of  the  whole  estate,  911. 

the  lien  of  the  mortgage  covers  onl j  the  ^  Upham  v.  Bradley,  1 7  Me.  423. 

one  seventh  originally  conveyed,  and  does  ®  Fuller  v.  Bradley,  23  Pick.  1,  8. 

not  extend  to  the  whole  allotment.     The  ^  Green  v.  Arnold,  11  R.  I.  364,  23  Am. 

general  warranty  in  the  mortgage  vests  in  Rep.  466. 

the  mortgagee  the  title  to  the  one  seventh  >  Blodgett  v.  Hildreth,  8  Allen,  186. 
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706  a.  If  a  tenant  in  oommon  heus  mortsraged  a  speciflo  part 
of  the  oommon  property,  describing  it  by  metes  and  bounds,  under 
a  belief  that  be  owned  the  same  in  severalty,  the  mortgagee  has  an 
equity  to  require,  when  partition  is  sought  by  the  other  co-tenants, 
that  it  shall  be  so  made  as  to  allot  the  specific  portion  covered  by 
the  mortgage  as  the  share  of  the  mortgagor,  and  thereby  save  the 
lien  of  the  mortgage,  provided  this  can  be  done  without  prejudice 
to  the  rights  of  the  other  co-tenants ;  and  this  equity,  where  there 
are  several  successive  mortgages,  inures  to  each  mortgagee  in  the 
order  of  the  dates  of  the  several  mortgages.^ 

II.  His  Rights  against  the  Mortgagor. 

707.  A  mortgagee  is  entitled  to  the  whole  mortgaged  prem- 
ises as  security  for  his  debt,  and  cannot  be  compelled  to  take  a 
portion  of  the  premises  either  as  security  or  payment,  or  to  submit 
to  the  uncertain  result  of  a  sale  by  order  of  court.  A  creditor  of 
the  mortgagor,  by  levying  an  execution  on  the  equity  of  redemp- 
tion and  having  an  undivided  part  set  off  to  himself,  acquires  no 
right  to  have  the  premises  sold  and  the  proceeds  divided  between 
himself  and  the  mortgagee,  though  the  premises  are  worth  more 
than  enough  to  pay  the  debts  to  both.^ 

Although  the  land  subject  to  a  mortgage  be  subsequently  laid 
out  in  lots  and  streets,  and  the  streets  opened  and  dedicated  to  the 
public  by  the  owner  of  the  land,  the  mortgagee's  lien  upon  the 
land  covered  by  the  streets  is  not  affected.^  But  if  sales  of  lots 
bounding  upon  the  streets  be  made,  and  the  mortgagee  releases 
those  lots  from  the  operation  of  his  mortgage  by  deeds  referring  to 
a  map  of  the  land  as  laid  out,  and  reciting  that  they  are  the  lots  pre- 
viously conveyed  by  the  owner,  the  release  discharges  not  only  the 
lien  upon  the  lots,  but  upon  half  of  the  street  in  front  of  them.^ 

708.  An  award  of  damages.  —  When  the  mortgaged  property 
has  been  turned  into  money,  or  a  claim  for  money  in  any  way,  as, 
for  instance,  by  the  taking  of  the  property  for  public  uses,  or  for 
the  use  of  a  corporation  under  authority  of  law,  the  rights  of  the 
mortgagee  remain  unaltered,  and  he  is  entitled  to  have  the  money 

1  Kennedy  v,  Boykin,  35  8.  C.  6I»  14  S.  mortgagee  comes  for  forecloeure,  the  prop- 

E.  Rep.  B09.    Mclver,  C.  J.,  farther  said :  erty  mast  be  sold  in  the  inverse  order  of  the 

"  This  is  npon  the  maxim,  qui  prior  e$t  tern-  sales  made  by  the  mortgagor." 

pore  potior  est  jure,  at  well  as  upon  the  well-  ^  Spencer  i;.  Waterman,  36  Conn.  342. 

recognized  doctrine  that  where  a  mortgagor  *  Moore  v.  Little  Rock,  42  Ark.  66. 

has  made  several  successive  sales  of  por-  ^  Hague  v.  West  Hoboken,  23  N.  J.  Eq. 

tions  of  the  mortgaged  premises,  and  the  354. 

658 


§  708.]  A  hobtgageb's  bights  and  liabilities. 

in  place  of  the  land  applied  to  the  payment  of  his  daim.^  Thas  if 
.  a  street  be  laid  out  through  land  subject  to  a  mortgage,  although 
the  damages  be  assessed  to  the  mortgagor,  the  mortgagee  is  entitled 
to  them,  ad  an  equivalent  for  the  land  taken  for  the  street.^  The 
mortgagee  has  such  an  interest  in  the  mortgaged  property  as  to  en- 
title him  to  notice  as  an  owner  within  the  meaning  of  statutes  gov- 
erning proceedings  for  acquiring  land  by  the  right  of  eminent 
domain.^  If  the  land  be  taken  without  such  notice,  the  mortga- 
gee might  proceed  upon  his  mortgage  in  the  same  manner  as  if  a 
sale  of  a  part  of  the  premises  had  been  made  by  the  mortgagor ; 
selling  firat  that  which  still  belonged  to  the  mortgagor,  and  then 
selling  that  which  had  been  taken  under  the  exercise  of  the  right 
of  eminent  domain.^ 

If  the  damages  be  adjusted  with  the  owner,  he  is  regarded  as  a 
trustee  of  the  title,  and  whenever  the  courts  have  control  over  the 
damages  assessed,  they  will  see  that  the  mortgagee's  interests  are 
protected.  As  we  have  already  seen,  the  mortgagor's  settlement 
for  damages  is  not  binding  upon  the  mortgagee.  But  in  a  case 
where  the  damages  occasioned  to  the  property  arose  from  the  con- 
struction of  a  railroad  along  a  highway  adjoining  the  mortgaged 
premises,  these  not  being  entered,  a  settlement  with  the  mortgagor 
was  held  to  be  conclusive  on  the  mortgagee ;  the  mortgagor  being 
trustee  of  the  title  for  this  purpose.^ 

Damages  awarded  to  a  mortgagor  for  land  taken  for  a  right  of 
way,  or  other  public  improvement,  become  a  substitute  for  the 
premises  taken,  and  the  mortgage  is  a  specific  lien  upon  the  fund;^ 

^  §  eSl  a ;  Brown  v.  Stewart,  1  Md.  Ch.    121  Pa.  St.  467,  15  Ad.  Rep.  571,  per  Wil- 

57  ;  Flatt  v.  Bright,  31  N.  J.  Eq.  81 ;  Bank    liams,  J. 

of  Auburn  v.  Roberts,  44  N.  Y.  192 ;  Ball  «  Knoll  v.  New  York,  0&  St.  L.  Ry.  Ca 

V.  Green,  90  Ind.  75 ;   Sherwood   v.   La  121  Pa.  St.  467,  15  Atl.  Rep.  571. 

Fayette,  109  Ind.  411,  58  Am.  Dec  414,  10  ^  Astor  v.  Miller,  2  Paige,  68;  Re  John 

N.  E.  Rep.  89;  Railroad' Co.  v.  Chamber-  and  Cheny  Sts.  19  Wend.  659;  Gimbd  v, 

lain,  84  111.  333 ;  Union  Mut.  L.  Ina.  Co.  Stolte,  59  Ind.  446. 

V,  Slee,  123  HI.  57,  13  N.  E.  Rep.  222 ;  A  right  of  way  for  a  raiboad  company 

Duff's  App.  21  W.  N.  C.  491,  14  Atl.  Rep.  was  condemned  throngh  mortgaged  land. 

364,  367 ;  Snyder  v.  Chicago  S.  F.  &  C.  R.  The  mortgagor  appealed  from  the  award, 

R.  Co.  (Mo.)  20  S.  W.  Rep.  885.  after  which  a  proceeding  to  foredoae  the 

^  Afitor  V,  Hoyt,  5  Wend.  603.    Quoted  mortgage  was  begun ;  and  both  actions  were 

with  approTal,  Sherwood  v.  La  Fayette,  109  pending  in  the  same  court  at  theaame  time. 

^  Ind.  411,  58  Am.  Dec  414.  After  the  award  was  made  and  paid,  it  was 

*  Sherwood  v.  La  Fayette,  109  Ind.  411,  found  that  the  proceeds  of  the  foredoaure 

58  Am.  Dec  414 ;  Sererin  v.  Cole,  38  Iowa,  sale  were  insufficient  to  discharge  the  moru 
463 ;  Philadelphia,  &c  Co.  v,  Williams,  54  gage  debt.  A  motion  was  made  by  the  mort- 
Pa.  St.  103 ;  Knoll  v.  New  York,  C.  &  St.  gagee  in  the  foredosure  action  to  hare  the 
L.  Ry.  Co.  121  Pa.  St.  467, 15  Atl.  Rep.  571.  amount  of  the  award  broaghfe  into  court, 

*  Knoll  V,  New  York,  C.  &  St.  L.  Ry.  Co.    and  applied  in  satisfaction  of  the  mortgage 
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aa  also  do  damages  awarded  by  the  State,  for  an  injury  done  to  the 
property  by  the  abandonment  of  a  canal,  equitably  belong  to  the 
holder  of  the  mortgage.^  ^^  The  sum  awarded  arises  from  or  grows 
out  of  the  land,  by  reason  of  the  injury  which  has  diminished  its 
valne.     In  equity  it  is  the  land  itself."  ^ 

The  mortgage  lien  attaches  to  the  surplus  arising  from  the  sale 
of  the  premises  under  a  prior  incumbrance.^ 

700.  A  mortgagee  is  an  eseential  party  to  any  prooeeding 
affecting  his  rights  to  the  mortgaged  premises;  as,  for  instance, 
to  a  bill  to  set  aside  a  previous  sale  of  the  property  under  proceed- 
ings in  insolvency  ;  ^  to  a  bill  to  compel  performance  of  a  contract 
by  the  owner  to  convey  the  estate  ;  ^  to  an  application  to  set  apart 
a  portion  of  the  mortgaged  premises  as  a  homestead  ;  ^  or  to  a  suit 
to  set  aside  a  purchase  of  real  estate  by  an  administrator  who  had 
given  a  mortgage  while  in  possession,  and  claims  title  under  his 
purchase.^  But  a  mortgagee  who  has  not  entered  is  not  a  necessary 
party  to  a  proceeding  which  relates  altogether  to  an  injury  done  to 
the  possession ;  as,  for  instance,  to  a  complaint  for  flowage  under 
the  mill  act ;  for  the  damages  in  such  case  belong  exclusively  to  the 
mortgagor  in  possession,  being  paid  annually,  in  the  same  manner 
that  any  other  annual  products  or  damages  for  injury  to  them,  or 
the  possesion  of  the  land,  belonging  to  the  mortgagor  alone.^ 

710.  A  mortgagee  is  to  the  extent  of  his  claim  a  purchctser 
of  the  land,  and  is  entitled  to  the  same  protection  from  all  secret 
equities  and  trusts  of  which  he  had  no  notice  as  any  other  bond 
fide  purchaser.®  He  is  not  affected  by  his  mortgagor's  fraud  in  ac- 
quiring his  title.^^   But  the  doctrine  of  band  fide  purchaser  does  not 

indebtedness ;  bnt  no  supplemental  plead-  *  Coiron  v,  Millaudon,  19  How.  1 13. 

ing  was  filed  by  the  mortgagee,  and  neither  ^  Hoxie  v,  Carr,  I  Sumn.  173. 

the  railroad  companj,  nor  the   party  to  ®  Lies  v.  De  Diablar,  12  Cal.  327. 

whom  the  award  had  been  paid,  were  made  ^  Woodmff  v.  Cook,  2  £dw.  259. 

parties  in  the  foreclosure  action,  and  no  ^  Paine  9.  Woods,  108  Mass.  160. 

effort  of  any  kind  was  made  in  either  case  *  §  468;  Fierce  i^.  Faunce,  47  Me.  507  ; 

to  control  or  reach  the  fund  until  some  time  Martin  v.  Jackson,  27  Pa.  St.  504,  67  Am. 

after  the  money  had  been  awarded  and  paid.  Dec.  489 ;  Brophy  Mining  Co.  v.  Brophy 

It  was  held  that  the  condemnation  money  &  Dale  Gold  and  Silver  Mining  Co.  15  Nev. 

was  not  a  fund  within  the  jurisdiction  and  101 ;  Hayden  v.  Drury,  3  Fed.  Rep.  782, 

control  of  the  court  in  the  foreclosure  action,  789;  Hayden  v.  Snow,  9  Biss.  511, 14  Fed. 

and  that  the  motion  was  rightly  denied.  Rep.  70 ;  Hewitt  v,  Rankin,  41  Iowa,  35 ; 

Schermerhom  v.  Peck,  43  Kans.  667,  23  Eoon  v.  Tramel,  71  Iowa,  132,  32  N.  W. 

Pac.  Rep.  1043.  Rep.  243 ;  Weare  v.  Williams  (Iowa),  52 

1  Bank  of  Auburn  v.  Roberts,  44  N.  Y.  N.  W.  Rep.  328;  Plaisted  v.  Holmes,  58 

193,45  Barb.  407.  N.  H.  619,  quoting  text;  Herff  v.  Griggs, 

s  Per  Leonard,  C,  in  Bank  of  Auburn  v.  121  Ind.  471,  23  N.  E.  Rep.  279. 

Roberts,  44  N.  Y.  192,  45  Barb.  407.  v>  Stockton  v.  Craddick,  4  La.  Ann.  282, 

>  Bartlett  r.  Gale,  4  Paige,  503 ;  Snyder  285 ;  Bailey  v.  Crim,  9  Biss.  95. 

V.  Partridge  (Bl),  29  N.  E.  Rep.  851.  655 
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apply  to  a  mortgagee-  of  an  equitable  interest.  Thus  a  purchase  of 
land  was  made  by  a  syndicate  of  several  persons,  on  the  false  rep- 
resentation of  one  of  them  as  to  the  purchase-price,  so  that  the 
others  paid  for  their  interests  the  amount  of  the  actual  purchase 
price  of  the  entire  tract,  while  he,  claiming  to  be  paying  for  his 
interest  an  amount  proportional  to  that  paid  by  them,  got  it  for 
nc^thing,  and  the  others  were  held  to  be  entitled  to  his  interest  in 
the  land.  The  title  to  the  land  was  taken  in  the  name  of  one  of 
such  other  purchasers  as  trustee.  The  person  who  had  made  the 
false  representations  gave  a  mortgage  of  his  undivided  proportion 
of  the  land,  and  it  was  held  that  the  mortgagee  did  not  stand  in 
the  position  of  a  bond  fide  incumbrancer  without  notice.^  The  mort- 
gagee acquired  the  mortgagor's  interest,  hardened  with  every  prior 
equity  charged  upon  it.^ 

If  the  mortgage  was  executed  by  the  mortgagor  for  the  purpose 
of  defrauding  his  creditors,  although  the  mortgagee  had  no  notice 
of  such  fraudulent  intent,  he  cannot  be  considered  a  hand  fide  pur- 
chaser beyond  the  amount  paid  by  him  at  the  time.^  But  a  mort- 
gagee who  has  knowledge  of  a  previous  conveyance  of  the  mort- 
gaged property,  although  it  be  fraudulent  as  to  the  mortgagor's 
creditors,  cannot  call  in  question  its  validity.^  The  assignee  of  a 
mortgage  is  also  a  purchaser.^ 

711.  That  a  mortfiragee  may  purohase  the  mortgragror's  equity 
of  redemption  was  doubted  in  some  early  cases,  but  is  as  a  general 
proposition  true,^  though  the  transaction  will  be  closely  scrutinized, 

1  Shonfe  v.   Griffiths  (Wash.),  80  Pac  Ian  v.  Jewett,  85  Ala.  476,  5  So.  Kep.  145; 

Rep.  93.  Clark  v.  Clough,  65  N.  H.  43,  23  AU.  Bq>. 

^  Shirraa  v,  Caig,  7  Cranch,  34;  Vattier  526;  Wilson  v.  Vanstone  (Mo.),  20  S.  W. 

V.  Hind^  7  Pet.  252;  Boone  v.  Chiles,  10  Rep.  612;  Phelan  v.  De  Martin,  85  CaL 

Pet.  177.  365,  24  Pac  Rep.  725. 

»  Trippr.  Vincent,  8  Paige,  176;  Hall  p.  See,  however.  Whitehead  p.  HeUen,  76 

Arnold,  15  Barb.  599.  N.  C.  99;   Lee  v.  Pearce,  68  N.  C.  76; 

«  Fox  V.  Willis,  1  Mich.  821.  McLeod  v.  Bullard,  84  N.  C.  515,  531. 

^  Hajden  v.  Drniy  (ni.),  3  Fed.  Rep.  782.  In  Whichcote  v.  Lawrence,  3  Ves.  Jon. 

^  §§  103S-1046 ;  Knight  v.  Majoribanks,  740,  Lord  Chancellor  Loughborough  states 

2  Mac.  &  0.  10;  Villa  v.  Rodriguez,  12  the  mle  with  force  and  accnracj:  "The 

Wall.  333,  339 ;  Ten  Ejck  v,  Craig,  62  N.  rule  is  laid  down  not  verj  correctlj,  in  most 

Y.  406 ;  2  Hun,  452,  5  Thomp.  &  C.  65 ;  of  the  cases,  where  you  find  it.    It  is  stated 

Remsen    p.   Hay,  2  Edw.  535;  Hicks  r.  as  a  proposition,  that  a  trustee  cannot  bay  of 

Hicks,  5  Gill  &  J.  75 ;  Hinkley  v.  Wheel-  the  cestui  q^e  trust.    Certainly  that  naked 

wright,  29  Md.  341 ;  Walker  v.  Farmers'  proposition  is  not  correctly  tme;  but  an 

Bank  (Del.),  10  Atl.  Rep.  94,  98;  Green  o.  emanation  from  that  which  prevails  in  all 

Butler,  26  Cai.  595 ;  Shelton  v.  Hampton,  6  cases,  in  all  laws  and  countries  where  trusts 

Ired.  L.  216;  Dennis  v,  Tomlinson,49  Ark.  are  admitted,  led  to  great  discussion  in 

568,  6  S.  W.  Rep.  11 ;  Peagler  v.  Stabler,  M'Enzie's  case,  to    prove   that  the  sale, 

91  Ala.  308,  9  So.  Rep.   157 ;   Stoutz  v.  where  the  trustee  to  sell  is  the  purchaser,  is 

Rouse,  84  Ala.  312, 4  So.  Rep.  1 70 ;  McMil-  ipso  Jure  null ;  that  there  is  no  sale,  no  con- 

656 


HIS  BIGHTS  AGAINST  THE  HOBTGAG(».  [§  711.  • 

SO  as  to  prevent  any  oppression  of  the  debtor.^  The  relation  be- 
tween them  is  not  so  far  analogous  to  that  between  a  trustee  and 
cestui  que  trust  as  to  preclude  the  mortgagee's  purchasing.  The 
real  reason  why  a  person  standing  in  the  relation  of  trustee  cannot 
purchase  from  his  cestui  que  trust  is,  that  he  cannot  purchase  that 
which  he  has  to  sell.  He  has  a  duty  to  perform  as  a  trustee,  in 
selling  for  the  best  advantage  of  his  beneficiary  ;  and  this  is  incon- 
sistent with  his  personal  interest  to  obtain  the  property  on  terms 
advantageous  to  himself.  But  there  is  no  trust  relation  between 
the  mortgagor  and  the  mortgagee.  The  mortgagee  is  under  no  ob- 
ligation to  protect  the  equity  of  redemption.  In  exercising  a  sale 
under  the  power  which  usually  accompanies  a  mortgage,  this  trust 
relation  will  arise  so  as  to  prevent  his  purchasing  unless  he  is  au- 
thorized by  statute,  or  by  the  contract  itself,  to  become  a  purchaser. 
There  he  has  a  trust  to  fulfil  in  selling  for  the  mortgagor.  But 
until  this  trust  arises  he  may  deal  with  the  mortgagor  himself  in 
respect  to  the  mortgaged  estate ;  subject  only  to  the  qualification 
that  the  courts  look  upon  their  transactions  with  jealousy,  and  will 
set  aside  a  purchase  made  by  the  mortgagee,  when  by  the  influence 
of  his  position,  or  by  constructive  fraud,  he  has  gained  an  uncon- 
scionable advantage,  and  has  purchased  the  equity  of  redemption 
for  a  less  price  than  others  would  have  given.^  In  the  absence  of 
fraud,  undue  influence,  or  confidential  relations,  the  mortgagee  may 
purchase  the  equity  of  redemption  of  the  mortgagor,  upon  the  same 
footing  that  any  other  person  may  purchase  it.^ 

tracting  partj.    That  is  not  the  real  sense  In  the  case  first  cited  Hawlej,  J.,  said : 

of  the  proposition ;  but  it  is  this,  —  which  is  "  Parties  who  are  in  poor  and  destitate  cir- 

▼erj  plain  in  point  of  eqnltj,  and  a  princi-  camstances,  if  they  have  any  property,  and 

pie  of  dear  reasoning, — that  he  who  nnder-  wish  to  dispose  of  it,  are  often  compelled  by 

takes  to  act  for  another  in  any  matter  shall  their  necessities  to  sell  their  property  for 

not  in  the  same  matter  act  for  himself,  less  than  its  real  Talne ;  bat  if  they  obtain 

Therefore  a  trustee  to  sell  shall  not  gain  any  all  that  they  ask  for  it,  or  ▼oluntarily  accept 

advantage  by  being  himself  the  person  to  what  is  offered,  and  there  is  no  fraud,  deceit, 

bny.    He  is  not  acting  with  that  want  of  in-  oppression,  improper  or  undue  inflaence, 

terest,  that  total  absence  of  temptation,  that  or  confidential  relations  existing  between 

duty  imposed  upon  him,  that  he  shall  gain  them,  courts  of  equity  have  no  jurisdiction, 

no  profit."  power,  or  anchority  to  set  aside  such  trans- 

^  Pugh  9.  Davis,  96  U.  S.  332, 337 ;  Oliver  actions.    There  is  in  most  cases  a  contest 

V.  Cunningham  (Mich.),  7  Fed.  Rep.  689.  between  the  purchaser  and  the  seller  of  real 

*  Webb  V.  Rorke,  2  Sch.  &  Lef.  661,  per  property;  the  purchaser  usually  endeavor- 
Lord  Redesdale;  Ford  v.  Olden,  L.  R.  3  ing  to  buy  the  property  at  the  lowest  price 
£q.  461 ;  Oliver  v.  Cunningham  (Mich.),  7  the  owner  is  willing  to  take,  and  the  owner 
Fed.  Rep.  6S9;  Russell  v.  Southard,  12  trying  to  get  the  highest  price  the  pur- 
How.  154.  chaser    is    willing    to  psy.    In  a  certain 

*  De  Martin  p.  Phelan,  47  Fed.  Rep.  761 ;  sense  the  purchaser,  with  ready  money  at 
Phelan  v.  De  Martin,  86  Gal.  365,  24  Pac.  his  command,  takes  advantage  of  the  cir- 
Rep.  725.  cumstances  of  the  owner  who  is  poor,  and 
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§  711.]  A  mortgagee's  bights  AMD  LIABILITIES. 

The  general  rule  therefore  is  that  the  mortgagee  may  acquire 
the  equity  of  redemption  either  directly  from  the  owner,  or  at  a  sale 
by  his  assignee  in  bankruptcy,  or  by  his  creditor  upon  execution.^ 
He  may  acquire  any  title  adverse  to  the  mortgagor,  whatever  it 
may  be,  and  set  it  up  against  his  claim  to  redeem.' 

If  the  mortgage  was  made  by  a  deed  absolute  upon  its  face,  the 
mortgagee  may  show  that  the  equity  of  redemption  was  subse- 
quently released  to  him  by  a  parol  agreement  of  the  grantor.'  In 
such  a  case  the  courts  withhold  their  aid,  and  leave  the  deed,  which 
is  absolute  in  form,  to  carry  the  estate  in  fee,  as  it  purports  to  do.^ 
The  mortgagor  will  not  be  allowed  to  invoke  the  statute  of  frauds 
in  an  action  to  cancel  the  absolute  deed,  but  this  will  be  left  to 
carry  the  estate  in  fee  as  it  purports  to  do.^ 

If  a  mortgagee  accepts  from  his  mortgagor  a  conveyance  of  the 
equity  of  redemption  in  satisfaction  of  the  mortgage  debt,  after  the 
mortgagor  has  dedicated  a  portion  of  the  mortgaged  land  to  the 
public  for  a  park  or  other  public  purpose,  the  mortgagee  acquires  a 
title  subject  to  such  dedication.  While  the  mortgagee  might  have 
foreclosed  his  mortgage  and  conveyed  a  title  free  of  any  incum- 
brance placed  upon  the  property  after  making  the  mortgage,  yet 
the  acceptance  by  the  mortgagee  of  a  deed  in  satisfaction  of  the 

b^  reason  of  his  porerty  is  willing  to  sell  for  the  mortgagee,  aod  the  adTsnoement  of  a 

whatever  is  offered.    When  the  parties  are  further  sum,  equal,  with  the  preTioos  loan, 

dealing  at  arm's-length  in  the  open  market,  to  the  agreed  value  of  the  land,  are  not 

and  no  unfair  or  improper  measures  are  sufficient  to  divest  the  title  of  the  mortgagor 

used  or  misrepresentations  made,  it  would  or  bar  his  right  of  redemption.    Jones  v. 

be  absurd  to  say  that  a  court  of  equity,  Blake,  33  Minn.  363,  23  N.  W.  Rep.  588. 

years  afterwards,  when  the  party  selling  had  *  Pengh  v.  Davis,  96  U.  S.  33S ;  Troll  r. 

met  with  financial   suocess,  and  acquired  Skinner,  17  Pick.  213. 

sufficient    means   to  repay  the   purchase-  *  Banmore  v.  Mnllins,  52  Ark.  S07, 13 

money,  could  be  called  upon  to  annul  the  S.  W.  Bep.  474,  Cockrell,  C.  J.,  said :  "  The 

sale.    It  is  only  in  cases  where  the  honAfide»  doctrine  allowing  a  conveyanos  to  ahaoib  an 

of  the  transaction  is  called  in  question,  and  interest  in  land  which  the  oonveyanoe  alone 

when  fraud    or  other  like  causes  above  did  not  convey,  in  order  to  prevent  injury 

enumerated  is  alleged,  that  courts  of  equity  being  done  to  one  without  fault,  is  of  fre> 

are  authorised  to  interfere."  quent  application,  and  is  illustrated  in  the 

^  BIythe  v,  Richards,  10  Seig.  &  R.  261,  cases  of  Bramble  v.  Kingsbury,  39  Ark.  131, 

13  Am.  Dec  672.  and   Gill  v.  Hardin,  48  Ark.  409,  3  a  W. 

^  Walthall  17.  Rives,  34  Ala.  91 ;  Harri-  Rep.  519.    In  the  latter  case,  one  who  hsd 

son  t;.  Roberts,  6  Fla.  711.  executed  an  absolute  deed,  to  have  effect 

'  §  888 ;  Shaw  v.  Walbridge,  33  Ohio  only  as  a  mortgage,  and  who  lemained  in 

St.  1 ;  McMillan  v.  Jewett,  85  Ala.  476,  5  possession  of  the  land  which  he  conveyed. 

So.  Bep.   145;    Bazemore  v,  Mullins,  52  was  denied  the  aid* of  equity  to  assert  his 

Ark.  207,  12  S.  W.  Rep.  474.    Turner  v.  title  against  an  innocent  purchaser  from 

Littlefield  (111.),  32  N.  E.  Rep.  522.    But  it  the  holder  of  the  legal  title,  because  the 

has  been  held  that  a  subsequent  surrender  proof  showed  that  he  was  not  in  position  to 

of  the  note  evidencing  the  indebtedness  by  ask  equity." 
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fflS  BIOHTS  AGAINST  THE  MOBTOAGOB.        [§§  712,*  713. 

debt  gave  to  him  only  saoh  title  as  the  grantor  had  at  the  time 
when  the  deed  was  executed.^ 

712.  The  faot  that  the  mortgagee  is  in  possession  does  not 
change  the  rul^.  By  taking  possession  he  does  not  become  a 
trustee,  except  in  a  limited  sense.  He  may,  perhaps,  be  called  a' 
trustee  in  respect  to  his  liability  to  account  for  the  rents  and 
profits.^  ^*  No  trust  is  expressed  in  the  contract ;  it  is  only  raised 
by  implication  in  subordination  to  the  main  purpose  of  it;  and 
after  that  is  fully  satisfied  its  primary  character  is  not  fiduciary."  ' 
A  purchase  by  the  mortgagee  in  possession  will  be  carefully  scru- 
tinized when  fraud  is  charged ;  and  to  avoid  the  purchase  in  equity 
it  is  not  necessary  to  show  actual  fraud,  but  constructive  fraud  is 
sufficient  for  that  purpose,  or  even  an  unconscientious  advantage 
taken  of  a  mortgagor  in  needy  circumstances,  which  ought  not  to 
be  retained.^  A  grossly  inadequate  price  paid  for  the  equity  of 
redemption  is  ground  for  such  relief.^ 

An  agreement  made  between  the  mortgagor  and  mortgagee,  after 
the  making  of  the  mortgage,  that  the  mortgagee  may  purchase  the 
equity  of  redemption  at  an  appraisal,  in  the  absence  of  any  unfair- 
ness in  its  terms,  will  be  held  valid,  and  enforced.^ 

The  mortgagee  in  possession  may  even  purchase  the  equity  of 
redemption  at  a  sale  upon  an  execution  in  his  own  favor  issued 
upon  a  judgment  for  a  debt  other  than  the  mortgage  debt;  and 
may  hold  the  title  adversely  to  the  mortgagor  if  he  does  not  redeem, 
as  from  a  sale  upon  execution.^ 

713.  There  is  a  limitation  of  this  rule  whenever  the  mortgagee 
has  either  expressly  assumed  any  duty  to  protect  the  mortgaged 
estate  in  any  particular,  or  such  a  duty  impliedly  arises  from  the 

1  Archer  v,  Salinas  City,  93  Cal.  43,  2S  case  the  mortgagor,  After  a  breach  of  the 

Pac  Rep.  839.  conditioii,  agreed  in  writing  to  make  an 

^  Per  Chief  Justice  Shaw,  in  King  p.  State  absolote  conveyance  of  the  premieee  by  war- 
Mot.  F.  Ins.  Co.  7  Cash,  l,  7,  54  Am.  Dec.  ranty  deed,  on  command,  at  an  appraisal, 
683 ;  Ten  Eyck  v.  Craig,  62  N.  Y.  406, 422 ;  and  that  if  the  appraised  valae  should  be 
Clark  V.  Bush,  3  Cow.  151 ;  DuthI  v.  P.  &  more  than  the  sum  due  on  the  mortgage, 
M.  Bank,  10  Ala.  636 ;  Easton  v.  Montgom-  the  balance  should  be  paid  to  the  mortgagor 
ery,  90  Cal.  307,  27  Pac.  Rep.  280.  within  one  year  from  the  date  of  the  agree- 

*  Sir  Thomas  Plnmer,  in  Cholmondeley  ment.    The  appraisal  was  made,  and  the 

V.  Clinton,  2  Jac.  &  Walk.  183.  balance  due  the  mortgagor  was  tendered 

^  Russell  V.   Southard,    12  How.    139;  within  the  time  specified  to  his  execntora, 

Hyndman  v.  Hyndman,  19  Vt.  9,  46  Am.  he  haTing  died,  and  a  demand  made  of  a 

Dec  171;  Perkins  v.  Drye,  3  Dana,  170;  conreyance.    The  court  held  that  the  agree- 

Chapman  r.  Mull,  7  Ired.  £q.  292 ;  McLeod  ment  should  be  enforced. 

V.  Bullard,  88  N.  C.  515, 531 ;  Lee  v.  Pearce,  ^  Trimm  v.  Marsh,  54  N.  T.  599, 13  Am. 

68  N.  C.  76.  Rep.  623;  Woodlee  v,  Burch,  43  Mo.  231 ; 

«  McKinstry  v.  Conly,  12  Ala.  678.  Walthal  v.  Rires,  34  Ala.  92 ;  Harrison  p. 

e  Austin  V.  Bradley,  2  Day,  466.    In  this  Roberts,  6  Fla.  711. 
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relation  of  the  parties.  Thus,  for  instance,  it  is  generally  the  duty 
of  the  mortgagee  in  possession  and  receiving  an  income  from  the 
estate  to  pay  the  taxes  upon  it ;  and  therefore  he  is  not  allowed  to 
su£fer  the  estate  to  be  sold  for  taxes,  and,  upon  purchasing  it  in,  to 
set  up  this  title  as  a  bar  to  the  mortgagor's  redeeming.  He  ia,  on 
on  the  contrary,  regarded  as  holding  this  title  in  trust  for  the  mort- 
gagor's benefit.^  He  may,  however,  under  some  circumstances, 
Acquire  a  tax  title,  and  hold  it  adversely  to  the  owner  of  the  equity 
of  redemption  ;  ^  but  this  is  only  when  he  is  under  no  obligation 
himself  to  pay  the  taxes  on  which  the  sale  was  made.  Generally  a 
mortgagee  not  in  possession  is  under  no  obligation  to  pay  the  taxes 
•on  the  mortgaged  property,  and  there  is  no  reason  why  he  may  not 
-acquire  title  to  the  property  by  a  fair  purchase  at  a  tax  sale.^ 

The  mor^agee  lawfully  acquires  for  his  own  benefit  and  protec- 
tion any  outstanding  paramount  title.^ 

714.  When  the  payment  of  the  taxes  is  a  duty  on  his  part, 
he  is  like  a  trustee,  and  cannot  affect  the  rights  of  the  mortgagor 
-by  purchasing  the  property  at  a  sale  for  such  taxes.^  Such  is  his 
position  when  he  has  taken  possession  of  the  premises  for  the  pur- 
pose of  foreclosing  his  mortgage.^  He  may  pay  the  taxes  and  add 
the  amount  to  the  debt  secured  by  the  mortgage,  but  he  cannot 
acquire  an  adverse  title  by  a  purchase  at  a  sale  by  the  tax  collector.'^ 
Moreover,  if  the  mortgagee  has  bought  the  tax  title  for  the  benefit 
x>f  the  mortgagor  as  well  as  for  his  own  benefit,  he  cannot  after- 
wards set  it  up  against  the  mortgagor  to  defeat  a  redemption  by 
•him.^  If  a  mortgagee,  standing  in  the  relation  of  a  mortgagee  in 
possession,  acquires  a  tax  title,  and  afterwards  sells  the  property 
•under  his  power  of  sale  and  becomes  the  purchaser,  he  cannot  set 
up  his  tax  title  as  against  a  right  of  dower  which  was  not  released 
in  the  mortgage.^ 

1  Beck  with  v.  Seborn,  31  W.  Va.  1,  5  S.  Beimer  v.  Newel,  47  Minn.  237,  49  N.  W. 

£.  Rep.  453;  Gorham  v,  Fanon,  119  HI.  Bep.  865. 

425,  ION.  E.  Rep.  1.  See,   however,  Maxfield   v.   WiUej,  46 

3  §  eSO;  Williams  v.  Townsend,  31   N.  Mich.  252,  9  N.  W,  Rep.  271. 

T.  411 ;  Waterson  v.  Devoe,  18  Kana.  223;  «  Gjernesa  v.  Mathews,  27  Minn.  320,  7 

Morrow  r.  Dows,  28  N.  J.  Eq.  4.59,  note;  N.  W.  Rep.  355. 

CorneU  v.  Woodruff,  77  N.  Y.  203.  »  Ten  Eyck  ».  Craig,  62  N.  T.  406,  422. 

*  §§  1080-1184;  Waterson  v.  Devoe,  18  per  Andrews,  J.;  Chickering  o.  FaOes,  26 

Sans.  223 ;  Smith  r.  Lewis,  20  Wis.  350 ;  111.  507 ;  Moore  v.  Titman,  44  HI.  367. 

Chapman  o.  Mull,  7  Ired.  Eq.  292 ;  Coomhs  '  Brown  v.  Simons,  44  N.  H.  475. 

V.  Warren,  34  Me.  89 ;  Beckwith  v,  Sebom,  ^  Brown  o.  Simons,  44  N.  H.  475 ;  Bre- 

31  W.  Va.  1,  5  S.  £.  Rep.  453;  Summers  Toort  v.  Randolph,  7  How.  Pr.  398;  John- 

V,  Kanawha  Co.  26   W.  Va.  159;  East-  sou  v.  Payne,  11  Neb.  269,9  N.  W.  Bep.  81. 

man  v.  Thayer,  60  N.  H.  408.    So  in  Min-  '  Martin   «.    Swofford,  59    Miss.   328 ; 

nMOta,  under  G.  S.  1878,  ch.  11,  §  87;  Moore  r.  Titman,  44  111.  367. 

860  *  Walsh  V.  Wilson,  130  Mass.  124. 


HIS  BIGHTS  AGAINST  THE  UOBTGAGOR.  [§  715. 

A  junior  mortgagee  cannot,  before  foreclosure  of  his  mortgage,  . 
acquire  a  title  to  the  premises  paramount  to  a  prior  mortgage  hy 
taking  a  tax  deed  of  the  same.  If  the  mortgagee  acquires  such 
title  after  foreclosure  of  his  mortgage  and  purchase  of  the  prem- 
ises, he  cannot  set  it  up  against  the  first  mortgagee  if  the  tax  was 
levied  after  he  took  possession,  because  he  would  then  stand  in  the 
place  of  a  purchaser,  who  is  bound  to  pay  the  taxes.^  Whether  he 
could  gain  any  rights  superior  to  those  of  the  firat  mortgagee  by 
purchasing  a  tax  title,  outstanding  at  the  time  of  the  foreclosure  of 
his  mortgage,  or  issued  upon  a  sale  for  taxes  assessed  before  that 
time,  and  which  he  was  under  no  obligation  to  pay,  has  not,  per- 
haps, been  decided ;  but  it  would  seem  that  he  should  not  be  al- 
lowed to  set  up  such  title  so  as  to  wholly  defeat  the  rights  of  the 
prior  mortgagee.  Upon  the  ground  that  taxes  are  charged  as  much 
upon  the  mortgage  interest,  as  upon  the  equity  of  redemption,  it 
has  been  declared  that  a  subsequent  mortgagee  cannot,  by  purchas- 
ing the  tax  title,  use  it  adversely  to  the  first  mortgage.  Such  title 
in  his  hands  inures  to  the  protection  rather  than  the  destruction 
of  the  title  of  the  prior  mortgage.^ 

Whether  the  mortgagee's  lien  is  affected  by  a  tax  sale  depends 
upon  the  statute  in  force  when  the  mortgage  was  made.  There  is 
no  doubt  the  legislature  has  power  to  make  taxes  a  lien  paramount 
to  mortgages  and  other  liens  taken  after  the  enactment  of  a  statute 
to  that  effect.^  But,  generally,  the  mortgagee  has  the  right  to  re- 
deem from  a  tax  sale,  within  a  limited  time  after  receiving  notice  of 
the  sale> 

If  a  mortgagee  of  a  lease  obtains  a  renewal  of  it,  the  mortgagor 
is  entitled  to  the  benefit  of  it  on  paying  the  mortgagee  for  his 
charges.  *^  The  mortgagee  but  grafts  upon  his  stock,  and  it  shall 
be  for  the  mortgagor's  benefit."^  The  rule  is  the  same  in  case 
the  lease  expired  before  the  renewal  of  it.  So  if  a  mortgagee,  by 
an  agreement  with  the  mortgagor,  purchases  an  outstanding  prior 
incumbrance,  the  mortgagor  is  entitled  to  redeem  from  such  out- 
standing title  on  payment  of  the  sum  paid  by  the  mortgagee 
for  it. 

716.  A  mortfiraffee  cannot  be  divested  of   poasession  until 

1  Smith  V.  Lewis,  20  Wis.  350.  fi  121;  Becker  v,  Howard,  66  N.  T.  5. 

*  Horton  v.  Ingersoll,  13  Mich.  409.  KMsaehiisetti :  6.  S.  ch.  12,  §  36. 

*  Pablic  Schools  v,  Trenton,  30  N.  J.  £q.  *  Lord  Chancellor  Nottingham  in  Rush- 
667,  2  N.  J.  L.  J.  142 ;  Morrow  v.  Dows,  28  worth's  case,  Freem.  12 ;  Rakestraw  v, 
N.  J.  Eq.  459 ;  Dale  v.  M'Evera,  2  Cow.  Brewer,  2  P.  Wms.  51!  ;  Nesbett  r.  Treden- 
118;  Parker  v.  Baxter,  2  Gray,  185.  nick,  Ball  &  B.  29;  Moore  v.  Titman,  44 

«  As  in  Kow  York:  1  R.  8. 1875.  p.  968,    111.  367. 
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pasrment.  Even  where  a  mortgagor  cannot  be  divested  of  his  pos- 
session without  a  foreclosure  and  sale,  if  the  mortgagee,  or  any  one 
standing  in  his  place,  has  with  the  assent  of  the  mortgagor  obtained 
possession,  neither  the  latter,  nor  any  one  claiming  under  him,  can, 
by  an  action  of  ejectment  or  otherwise,  recover  possession  antil  the 
debt  is  paid.^ 

A  mortgagee  who  has  acquired  possession  before  his  mortgage 
became  due,  by  virtue  of  some  other  title,  is  to  be  deemed  at  the 
maturity  of  his  mortgage  as  holding  as  a  mortgagee  in  possession 
upon  a  forfeiture;  and  therefore,  although  he  has  lost  the  title 
under  which  he  originally  entered,  he  may  defend  his  possession 
under  his  mortgage.^ 

The  mortgagee's  right  to  enter  in  any  lawful  mode  and  hold 
possession  of  the  mortgaged  premises  may  be  presumed  from  the 
mortgage  itself,  unless  there   be  some  agreement  modifying  the 

^  AriMiut  T. :  Bryan  v.  Brasius  (Aris.),  v.  Jones,  44  Wis.  498, 512 ;  Tallman  r.  Elj, 

31  Pac  Rep.  519.     Califonia:   Spect  v.  6  Wia.  244. 

Spect,  88  Cal.  437, 26  Pac.  Rep.  208 ;  Frink       In  Kortright  r.  Cadj,  21  N.  T.  343,  365, 

V.  Le  Roy,  49  Cal.  314.    minoii :  Dickason  88  Am.  Dec.  145,  Chief  JuBtice  Comstock, 

V.  Dawson,  85  HI.  53 ;  Nicholaon  v.  Walker,  in  the  Conrt  of  Appeals  of  New  York, 

4  Bradw.  404.  Kinneeota :  Martin  v.  Frid-  speaking  of  the  use  of  this  action  for  the 
ley,  23  Minn.  13 ;  Jones  r.  Rigby,  41  Minn.  ieco%'ery  of  possession  of  the  mortgaged 
530,  43  N.  W.  Rep.  390.  Kontaxia :  Fee  v,  premises,  said :  "  When  the  legislatnre  by 
Swingly,  6  Mont.  596,  13  Pac.  Rep.  375.  express  enactment  denied  this  remedy  to 
Ksw  Jersqr :  Den  v.  Wright,  7  N.  J.  L.  175.  mortgagees,  they  nndonbtedly  supposed  they 

5  674.  Ksw  York :  Casey  v.  Buttolph,  12  had  swept  away  the  only  remaining  Testige 
Barb.  637;  St  John  v.Bumpstead,  17  Barb,  of  the  ancient  rule  of  the  common  law, 
100 ;  Mnnro  v.  Merchant,  26  Barb.  383 ;  which  regarded  a  mortgage  as  a  convey- 
Winslow  V.  McCall,  32  Barb.  241 ;  Randall  u>ce  of  the  freehold  ;  yet  I  see  nothing 
V.  Raab,  2  Abb.  Pr.  307 ;  Jackson  v.  Bowen,  inconsistent  or  anomaloos  in  allowing  the 
7  Cow.  13 ;  Trimm  v.  Marsh,  54  N.  Y.  599;  possession,  once  acquired  for  the  purpose  of 
Craft  p.  Merrill,  14  N.  Y.  456 ;  Sahler  v.  satisfying  the  mortgage  debt,  to  be  retuned 
Signer,  44  Barb.  606 ;  Madison  Ave.  Church  until  that  purpose  is  accomplished.  When 
V.  Oliver  St  Church,  73  N.  Y.  82 ;  Hnbbell  that  purpose  is  attained,  the  possessory 
V.  Moulson,53  N.  Y.  225, 13  Am.  Rep.  519;  right  instantly  ceases,  and  the  tide  is^  as 
Pell  V,  Ulmar,  18  N.  Y.  139;  Watson  v.  before,  in  the  mortgagor,  without  a  recon- 
Spence,  20  Wend.  260;  Fox  v,  Lipe,  24  ▼eyance.  The  notion  that  a  mortgagee's 
Wend.  164 ;  Phyfe  v.  Riley,  15  Wend.  248,  possession,  whether  before  or  after  default, 
30  Am.  Dec  55 ;  Van  Dyne  v.  Thayre,  14  enlaiges  his  estate,  or  in  any  respect 
Wend.  233;  Fogal  v.  Pirro,  17  Abb.  Pr.  changes  the  simple  relation  of  debtor  and 
113, 10  Bosw.  100 ;  Chase  v.  ^eck,21  N.  Y.  creditor  between  him  and  his  mortgagor, 
581,  586.  Oregon :  Roberts  v.  Sutherlin,  4  ^^^  ^?o^  no  foundation.  We  may  call  it 
Or^.  219 ;  Cooke  r.  Cooper,  18  Oreg.  142,  &  just  and  lawful  possession,  like  the  pos- 
22  Pac.  Rep.  945.  PennsylTaiiia :  Wells  u,  Benion  of  any  other  pledge ;  but  when  its 
Van  Dyke,  109  Pa.  St.  330.  Textm :  Bosse  object  is  accomplished,  it  is  neither  just  nor 
V.  Johnson,  73  Tex.  608,  11  S.  W.  Rep.  lawful  for  an  instant  longer."  To  like 
860 ;  Duke  v.  Reed,  64  Tex.  705;  Loving  effect  see  Brinkman  v,  Jones,  44  Wis.  498. 
V.  Milliken,  59  Tex.  423.  Wisooniin :  Hen-  ^  Winslow  v,  McCall,  32  Barb.  241 ;  Bol- 
nesy  v.  Farrell,  20  Wis.  42,  46 ;  Brinkman  ^n  *f'  Brewster,  32  Barb.  389.     Confro, 

Cable  V.  Ellis,  86  111.  525. 
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presumption.  Although  he  cannot  recover  possession  by  ejectment, 
being  in  possession  he  may  hold  possession.  Ev.en  when  one  is  a 
trespasser  in  the  first  instance,  and  while  holding  in  this  way  takes 
an  assignment  of  a  mortgage,  it  would  seem,  after  forfeiture  at  least, 
that  the  mortgagor's  consent  to  his  holding  possession  would  be 
inferred  from  the  mortgage  itself.^  At  any  rate,  one  who  has  en- 
tered in  this  way  may,  after  forfeiture,  defend  his  possession  as 
assignee  of  the  mortgagee ;  ^  but  the  mortgage  before  default  would 
not,  it  would  seem,  enable  him  to  defend  his  wrongful  possession  of 
the  premises.^ 

But  possession  obtained  by  a  mortgagee  through  collusion  with 
the  mortgagor's  tenant  is  unlawful,^  and  confers  no  right,  where  a 
mortgage  does  not  vest  the  fee  in  the  mortgagee  upon  breach  of 
the  condition. 

716.  If  the  mortgagee  lawfully  obtedns  possession  after  for- 
feiture, the  mortgagor  cannot  recover  possession  without  satisfying 
the  mortgage.  He  cannot  maintain  ejectment  for  the  premises; 
his  remedy  is  by  a  bill  to  redeem.^  An  assignee  of  the  mortgage 
has  the  same  right  in  this  respect  although  he  hold  only  an  equi- 
table assignment  of  it.^ 

A  mortgagor  cannot  maintain  ejectment  against  the  mortgagee  in 
possession  after  condition  broken,  upon  proof  that  he  has  tendered 
what  he  claimed  was  the  amount  due  on  the  mortgage,  without 
proving  that  the  sum  tendered  was  the  full  amount  due.  An  ac- 
counting between  the  parties  as  to  the  amount  remaining  due  can- 
not be  settled  in  such  action.^ 

By  the  purchase  of  an  overdue  mortgage,  one  already  in  lawful 
possession  of  the  premises,  as,  for  instance,  when  he  has  entered, 
with  the  owner's  consent,  under  a  contract  to  purchase  them,  may 
by  virtue  of  such  title  hold  them  until  the  debt  is  paid.^     But  if  he 

1  Madison   Aye.  Church    v.  Oliver   St.  499 ;   Harper  v.  Ely,  70  III.  5S1 ;  Hall  v. 

Church,  9  J.  &  Sp.  369,  per  Scd^ick,  J.,  Lance,  25  111.  277 ;  Eeil  «.  Healey,  84  HI. 

73  N.  Y.  82.  104;  Brown  v.  Bookstaver  (III.),  31  N.  £. 

*  Madison    Ave.  Church  v.   Oliver    St.  Rep.  17 ;  Rodriguez  v.  Hayes,  76  Tex.  225, 

Church,  9  J.  &  Sp.  369,  per  Sedgwick,  J.,  13  S.  W.  Rep.  296 ;  Wells  i;.  Rice,  34  Ark. 

73  N.  Y.  82.  346. 

>  Madison   Ave.  Church   v.   Oliver   St.  «  Kilgour  r.  Gockley,  83  111.  109  ;  Brown 

Church,  73  N.  Y.  82,  19  Abb.  Pr.  105.  i;.  Bookstaver  (III.),  31   N.  E.   Rep.    17; 

«  Russell  V.  Ely,  2  Bhick,  575;  Sahler  v,  Barrett  i^.  Hinckley,  124  III.  32,  14  N.  £. 

Signer,  44  Barb.  606.  Rep.  863,  7  Am.  St.  Rep.  331.    In  prind- 

»  Brobst  V,  Brock,  10  Wall.  519 ;  Den  v.  pie.  Harper  v.  Ely,  70  111.  581,  and  Oldham 

Wright,  7  N.  J.  L.  175,  1 1  Am.  Dec.  546 ;  v.  Pfleger,  84  111.  102,  are  to  the  same  effect. 

Hennesy  p.  Farrell,  20  Wis.  42 ;  Gillett  v.  ?  Brown  v.  Bookstaver  (III ),  31  N.  E. 

Eaton,  6  Wis.  30;  Tallman  v.  Ely,  6  Wis.  Rep.  17  ;  Oldham  v.  Pfleger,  84  III.  102. 

244 ;  Stark  v.  Brown,  12  Wis.  572,  78  Am.  ^  Madison    Ave.  Church  v.  Oliver    St 

Dec.   762;  Pace  v.  Chadderdon,  4  Minn.  668 


§§  717,  718.]  A  mortgagee's  bights  and  liabilities. 

has  not  acquired  the  mortgage  title  at  the  time  of  the  bringing  of 
suit  against  him  lo  recover  possession  of  the  mortgaged  premises, 
his  subsequent  purchase  of  the  mortgage  will  not  avail  him  as  a 
defence.^ 

The  beneficiary  under  a  trust  deed  after  condition  broken  entered 
upon  the  premises,  and  without  any  sale  under  the  trust  deed 
conveyed  the  estate.  The  maker  of  the  deed  of  trust  brought 
an  action  of  ejectment  against  the  purchaser,  and  it  was  held  that 
although  the  conveyance  did  not  pass  to  him  the  legal  title,  it 
operated  as  an  assignment  of  the  equity  of  the  beneficiary ;  and 
that  being  in  possession,  he  could  defend  successfully  against  the 
grantor,  unless  he  paid  the  debt  secured.^  He  is  not  a  mere  stranger 
setting  up  a  title  in  another.^ 

717.  In  a  few  States,  however,  by  virtue  of  peculiar  provisions 
of  statute,  the  mortgagor  may  recover  possession  from  the  mort- 
gagee at  any  time  before  his  rights  have  in  some  manner  been  fore- 
closed.^ If  he  goes  into  possession  without  permission  of  the  mort- 
gagor, he  may  be  removed  by  suit  in  ejectment.^  Having  a  right 
of  possession  by  statute,  it  is  held  that  he  may  enforce  the  right 
His  right  to  possession  must  exclude  the  mortgagee's  right  to  hold 
it.  ^^  It  would  be  absurd,"  said  Mr.  Justice  Campbell,  ^^  to  hold  there 
could  be  a  right  of  possession  which  could  not  lawfully  be  enforced.*'  ^ 
When  the  mortgagee  has  entered  by  permission,  it  would  seem 
that  his  possession  could  not  be  disturbed  by  the  mortgagor  without 
redemption ;  but  in  such  case  his  authority  would  be  regarded  as 
resting  upon  the  license,  and  not  upon  the  mortgage.^  If  the  mort- 
gagee goes  into  possession  with  the  mortgagor's  consent,  this  ten- 
ancy is  at  least  as  good  as  a  tenancy  at  will,  and  cannot  be  destroyed 
without  notice.® 

718.  Writ  of  entry.  —  If  the  possKBSsion  of  a  mortgagee  after 
entry  is  interfered  with  by  the  mortgagor  or  those  claiming  under 
him,  the  mortgagee  may  maintain  his  title  and  his  right  to  posses* 
sion  by  a  writ  of  entry,  declaring  on  his  own  seisin,  and  may  have 
an  absolute  judgment  for  possession  as  at  common  law,  with  dam- 
Church,  2  Robert.  642,  3  Robert  570,  19  48  Tex.  304;  Mills  r.  Heaton,  52  Iowa,  215, 
Abb.  Pr.  105, 1  Abb.  Pr.  N.  S.  214,  73  N.    217,  12  N.  W.  Rep.  1112. 

T.  82.  «  Newton  v,  McKaj,  30  Mich.  380. 

1  Hall  9.  Bell,  6  Met.  431.  •  Newton  v.  McKay,  SO  Mich.  380. 

3  Johnson  v.  Honston,  47  Mo.  227.  ^  Newton  v,  McKaj,  30  Mich.  380,  per 

3  Woods  V.  Hilderbrand,  46  Mo.  284,2  Campbell,  J.;  Reading  v.  Waterman,  46 

Am.  Rep.  513.  Mich.  107,  8  N.  W.  Rep.  691. 

«  Humphrey  v,  Hurd,  29  Mich.  44  ;  Lee  "  Bjers  v.  Bjeia^  65  Mich.  598,  32  N.  W. 

V.  Clary,  38  Mich.  223;  Carnthers  t;.  Hum-  Rep.  831. 
phrey,  12  Mich.  270;  Morrow  v,  Morgan, 
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ages  for  the  rents  and  profits  of  which  he  was  wrongfally  deprived.^ 
Such  judgment  does  not  interfere  with  the  mortgagor's  right  to  re- 
deem, and  upon  redemption  to  claim  the  rents  and  profits  so  recov* 
ered.  Moreover,  when  the  mortgagee  has  not  been  disturbed  in 
bis  possession,  but  he  has  either  before  or  after  condition  broken 
the  right  of  possession,  he  may  have  judgment  at  common  law 
against  the  mortgagor  in  a  writ  of  entry,  unless  the  defendant 
claims  the  conditional  judgment  where  foreclosure  may  be  had  by 
this  process.^ 

719.  igeotment.  —  After  the  maturity  of  the  mortgage,  a  mort- 
gagee, without  foreclosure  or  sale,  may  maintain  ejectment  against 
the  mortgagor,  without  giving  him  previous  notice.'  A  second 
mortgagee  may  maintain  the  action,  although  there  be  an  outstand- 
ing first  mortgage  still  unsatisfied.  The  first  mortgagee  is  regarded 
as  holding  the  legal  title  only  for  the  purpose  of  enforcing  payment 
of  the  debt.^ 

If  the  mortgagee  bring  ejectment  for  possession  of  the  prop- 
erty, the  defendant  may  prove  by  parol  that  the  mortgage  debt 
has  been  paid.  After  the  mortgage  debt  has  been  satisfied,  the 
mortgagee  cannot  maintain  an  action  at  law  to  recover  posses- 
sion, although  the  mortgage  has  not  been  formally  discharged. 

In  such  suit,  however,  the  mortgagor  cannot  introduce  evidence 
to  show  that  the  mortgage  is  one  of  indemnity,  and  that  the  mort- 
gagee has  suffered  no  damage.^  Even  the  admissions  of  the  mort- 
gagee that  the  mortgage  is  not  a  lien  are  not  admissible,  except 
in  favor  of  a  subsequent  purchaser  or  incumbrancer,  who  has  been 
misled  by  them.'  The  mortgage  alone,  duly  executed,  acknow- 
ledged, and  recorded,  is  admissible  in  evidence  of  the  mortgagee's 
title  to  the  land  mortgaged,  without  first  producing  the  notes  which 
it  was  given  to  secure.*^ 

A  cestui  que  trust  in  a  trust  deed  is  not  a  mortgagee,  and  has  no 
such  title  as  will  enable  him  to  maintain  ejectment.' 

Where  a  mortgage  is  regarded  as  a  lien  merely,  the  legal  title 
remaining  in  the  mortgagor,  the  mortgagee  cannot  maintain  eject- 

1  Stewart  v.  Darig,  63  Me.  539 ;  Miner  v.  Am.  Dec  354 ;  Johnson  9.  Watson,  87  111. 

Sterens,  1  Cash.  468,  per  Shaw,  C.  J.    "  The  535 ;  Ford  v.  Steele.  54  Vt.  562. 

action  is  therefore  against  wrong-doers,  and  *  Savage  v.  Doolejr,  28  Conn.  411,  73 

not  against  mortgagors."  Am.  Dec  680 ;  Rosevelt  v.  Stackhonse,  1 

>  Howard    v,  Houghton,  64    Me.  445;  Cow.  122;  Grajr  v.  Jenks,  3  Mason,  520. 

Treat  v.  Pierce,  53  Me.  71, 77.  *  Jackson  v.  Jackson,  5  Cow.  173. 

*  Allen  r.  Ranson,  44  Mo.  263,  100  Am.  ^  Jackson  v.  Jackson,  5  Cow.  173. 

Dec.  282;  Carroll  v.  Ballance,  26  111.  9,  79  ^  Smith  v.  Johns,  3  Gray,  517. 

*  Bamnm  v.  Cook,  14  Mo.  App.  590. 
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§  720.]  A  hobtoaobb's  bights  and  uabiutibs. 

ment  against  him.^  Even  if  the  mortgage  be  in  the  form  of  lui 
absolute  deed,  neither  the  grantee,  nor  a  purchaser  from  him  with 
notice  of  the  nature  of  the  deed  as  a  security,  has  such  a  title  to 
the  land  as  will  sustain  ejectment  against  the  mortgagor.^ 

In  Michigan  ejectment  of  the  mortgagor  by  the  mortgagee  is 
forbidden  by  statute.  The  mortgagor  cannot  be  disturbed  in  his 
possession  until  foreclosure  is  absolute.  The  parties  cannot  eTcn 
by  an  agreement  in  the  mortgage  abridge  the  morlgagor's  right  of 
possession.^ 

720.  Forcible  entry  and  detainer. — This  process  is  not  appli- 
cable to  the  case  of  a  mortgagee  who  has  attempted  to  take  posses- 
sion under  a  mortgage  for  a  breach  of  condition,  and  whose  attempt 
has  been  repelled  by  force.  The  remedy  is  by  a  writ  of  entry. 
The  defendant  has  the  right  to  have  the  court  inquire  and  deter- 
mine how  much  is  due  upon  the  mortgage,  and  also  has  a  right  to 
have  a  conditional  judgment  entered,  which,  under  the  practice  in 
Maine  and  Massachusetts,  delays  for  two  months  the  issue  of  the 
execution,  and  gives  a  chance  for  redemption.^ 

Neither  a  mortgagee  who  has  not  taken  possession  of  the  mort- 
gaged premises,  nor  a  purchaser  at  a  sale  under  the  power,  can 
maintain  this  process  for  the  purpose  of  obtaining  possession  of  the 
property.  The  object  of  the  statute  is  to  give  a  speedy  remedy  to 
those  who,  being  in  possession  of  land,  are  unlawfully  disposaessed 
by  force,  and  not  to  permit  questions  of  title  to  be  tried  by  a  sum- 
mary process  before  an  inferior  tribunal.^ 

For  the  same  reason  a  lessee,  who  has  never  been  in  possession  of 
the  premises,  and  who  acquires  title  through  a  purchaser  at  a  mort- 
gagee's sale,  neither  the  purchaser  nor  the  mortgagee  having  ever 
been  in  possession,  cannot  maintain  this  process.^ 

Where  a  party,  in  giving  a  trust  deed,  acknowledges  himself  the 
tenant  of  the  trustee,  and  covenants  that,  if  he  fails  to  surrender 
immediate  possession  to  the  purchaser  in  case  of  a  sale  under  the 
power  therein,  an  action  of  forcible  detainer  may  be  employed  to 
dispossess  him,  the  action  will  lie  against  him  upon  the  happening 
of  the  contingency.'' 

1  Marraj  v.  Walker,  31  N.  Y.  39a ;  Teal  Dnnning  9.  Finson,  46  Me.  546,  553;  Reed 

9.  Walker,  111  U.  S.  242,  4  S.  Ct  420.  v.  Elwell,  46  Me.  270;  Necklace  v.  West. 

3  Berdell  r.  Berdell,  33  Hun,  535.  33  Ark.  682. 

>  Batty  V.  Snook,  5  Mich.  231 ;  Hazeltine  *  Boyle  v.  Boyle,  121  Mass.  85 ;  Pioneer 

V.  Granger,  44  Mich.  503,  7  N.  W.  Rep.  74.  Loan  Co.  v.  Powen,  47  Minn.  269,  50  N. 

*  Walker  r.  Thayer,  113  Mass.  36;  Ger-  W.  Rep.  227. 

rish  V.  Mason,  4  Gray,  432 ;  Hastings  v.  ^  Woodside    v.    Ridgewaj,    126    Mass. 

Pratt,  8  iCash.  121 ;  Larned  v,  Clarke,  8  292. 

Cash.  29 ;  Clement  v.  Bennett,  70  Me.  207 ;  7  Cbapin  v,  Billings,  91  111.  539. 
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HIS  LIABILITT  TO  THIRD  PERSONS.  [§§  721,  722. 

721.  A  mortgagee  who  has  entered  for  condition  broken  may 
maintain  trespass  for  mesne  profits  against  one  who  is  in  posses- 
sion of  the  premises  under  the  mortgagor,  and  refuses  to  yield  pos- 
session, although  the  entry  may  not  have  been  sufficient  for  the 
purpose  of  foreclosure.^  A  mortgagee  in  possession  may  maintain 
a  complaint  in  his  own  name  for  damages  caused  by  flowing  under 
a  mill  act.^  For  an  injury  to  the  freehold  rather  than  to  the  pos- 
session, a  mortgagee  not  in  actual  possession  may,  after  condition 
broken,  maintain  trespass  against  the  mortgagor ;  as,  for  instance, 
for  cutting  and  carrying  to  market  timber  trees  standing  on  the 
mortgaged  land.  After  condition  broken  the  mortgagee's  right  to 
possession  accrues,  and  carries  with  it  the  right  to  sue  in  trespass 
for  such  an  injury.  The  possession  of  the  mortgagor  is  not  adverse, 
and  an  injury  to  the  freehold  is  beyond  a  matter  of  possession  of 
the  mortgagor ;  and  whoever  be  the  wrong-doer,  he  is  amenable  to 
the  mortgagee  for  a  violation  of  his  rights.^ 

III.  Sis  Liahility  to  Third  Persons. 

722.  As  between  the  original  parties  the  release  of  a  part  of 
the  premises  does  not  affeot  the  mortgagee's  lien  upon  the  res- 
idue. This  is  bound  for  the  whole  debt.^  But  as  against  others 
who  have  liens  upon  portions  of  the  mortgaged  premises,  a  mort- 
gagee with  notice  of  such  liens  has  no  right  to  release  any  portion 
of  the  mortgaged  premises  to  the  injury  of  the  owners  of  such 
liens.^  It  is  only  after  receiving  notice  of  such  liens  that  he  be- 
comes responsible  for  his  acts  in  releasing  portions  of  the  land.^ 
But  if  the  mortgagee  receives  a  fair  value  for  the  property  released, 
and  applies  this  to  the  payment  of  a  prior  incumbrance  which  the 
mortgagor  had  assumed  the  payment  of,  the  latter  is  not  discharged 
from  his  liability,  especially  if,  knowing  of  the  intended  .release,  he 
advises  the  making  of  it.*^  This  rule,  however,  does  not  apply  when 
the  unreleased  portions  subsequently  mortgaged  are  ample  security 
for  both  mortgages.^ 

1  Northampton  Paper  Mills  v.  Ames,  8  Blair  v.  Ward,  10  N.  J«  Eq.  119 ;  Cogswell 

Met.  1.   And  see  Miner  v.  Steyens,  1  Cosh.  v.  Stont,  33  N.  J.  £q.  240;  Harrison  v. 

482.  Qaerin,  27  N.  J.  Eq.  219;  Vanorden  v, 

3  Ballard  v.  Ballard  Yale  Co.  5  Gray,  Johnson,  14  N.  J.  Eq.  376,  82  Am.  Dec 

468.  254;  Kelley  v.  Whitney,  45  Wis.  110,  SO 

*  S  096 ;  Page  v,  Robinson,  10  Cnsh.  99 ;  Am.  Rep.  697  ;  Wolf  v.  Smith,  36  Iowa,  454. 
Stowell  V,  Pike,  2  Me.  387.  ^  Vanorden  v.  Johnson,  14  N.  J.  Eq.  376, 

*  §1  Ml,  968 ;    Coutant    v,  Senross,  8  82  Am.  Dec  254. 

Barb.  128.  ^  Williams  v.  Wilson,  124  Mass.  257. 

«  Pazton  V,  Harrier,  11   Pa.   St.  812;       »  Kelley  v.  Whitney,  45  Wis.  110,30  Am. 
M'Lean  9.  Lafayette  Bank,  3  McLean,  587 ;    Rep.  697. 
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§  722.]  A  mortgagee's  bights  and  LIAB1UTIE8. 

The  mortgagee,  by  releasing  one  of  two  parcels  of  land  which 
are  charged  with  the  burden  of  the  incumbrance,  may,  to  the  ex- 
tent of  the  yaloe  of  the  lot  so  released,  diminish  his  security ;  be- 
cause in  such  case  the  purchaser  of  the  other  parcel  cannot  compel 
the  purchaser  of  the  parcel  so  released  to  contribute,  and  the  mort- 
gagee who  has  interfered  and  discharged  a  portion  of  his  lien  most 
in  effect  make  contribution,  by  abating  such  a  proportion  of  the 
sum  due  on  the  mortgage  as  the  value  of  the  parcel  released  bore, 
at  the  time  of  the  execution  of  the  mortgage,  to  the  value  of  both 
parcels.^ 

A  mortgagee  who  knows  that  portions  of  the  mortgaged  prem- 
ises have  been  subsequently  conveyed  or  incumbered  is  not  al- 
lowed in  equity  to  release  those  parts  of  the  land  on  which  he 
has  the  only  lien,  and  to  enWce  his  entire  claim  upon  those  por- 
tions in  which  others  have  become  interested.  Justice  may  require 
that  the  lien  of  the  mortgage  be  extinguished  as  to  those  parts  in 
which  subsequent  parties  have  become  interested.^  But  if  they 
can  be  protected  without  that,  he  may  still  enforce  his  mortgage 
against  the  remaining  portions  of  the  land,  so  far  as  he  can  be  al- 
lowed to  do  so  consistently  with  their  protection.  If  the  mortga- 
gee, after  actual  notice  of  an  absolute  sale  of  a  portion  of  the  prem- 
ises by  the  mortgagor  releases  other  portions,  the  mortgage  is 
discharged  wholly  or  pro  tanto^  according  to  the  circumstances,  upon 
that  part  owned  by  such  subsequent  purchaser.  The  purchaser  or 
mortgagee  of  the  part  of  the  property  remaining  may  insist  on  a 
credit  upon  the  mortgage  debt  of  a  sum  equal  to  the  value  of  the 
property  released.^ 

Where  a  mortgagee  releases  several  parcels  of  land  covered  by 
the  mortgage,  upon  payment  of  amounts  proportionate  to  the  valae 
which  they  bear  to  the  mortgage  debt,  and  all  the  remaining  lots, 
except  one  in  possession  of  a  purchaser  from  the  mortgagor,  are 
subsequently  sold  under  foreclosure  of  the  mortgage  for  amounts 
not  proportionate  to  the  actual  value  which  they  bear  to  the  mort- 
gage debt,  but  without  any  fault  on  the  part  of  the  mortgagee,  the 
remaining  lot  is  subject  to  the  payment  of  the  balance  of  the  mort- 
gage debt* 

A  provision  in  a  mortgage  that  the  mortgagee  shall  release  parts 

1  Parkman  v,  Welch,  19  Pick.  231.        •  Am.  Dec.  741  ;  Benton  v,  Klcon,  24  Minn. 

<  Parkmnn  v.  Welch,  19  Pick.  231 ;  Dens-  221 ;  Warner  v.  De  Witt  Ck>.  Nat.  Bank,  4 

ter  V.  McCamas,  14  Wis.  307;  Kellej  v.  Bradw.  305;  Hall  v.  Edwards,  43  Mich. 

Whitney,  45  Wis.  110,  30  Am.  Rep.  697;  473,  5  N.  W.  Hep.  652. 

Stevens  v.  Cooper,  1  Johns.  Ch.  425,  7  Am.  *  Hawhe  v,  Snydaker,  86  lU.  197. 

Dec.  499 ;  Gaion  v.  Knapp,  6  Paige,  35,  29  *  Barney  v.  Mjeis,  28  Iowa,  472. 
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HIS  UABIUTT  TO  THIBD  PERSONS.  [§  723. 

of  the  mortgaged  premises,  on  request  of  the  mortgagor  or  his 
heirs  or  assigns,  upon  the  payment  of  a  fixed  price  per  acre,  is,  so 
far  as  the  price  is  concerned,  for  the  protection  of  the  mortgagee  ; 
and  if  the  mortgagee,  at  the  request  of  a  grantee  of  the  mortgagor, 
release  parts  of  the  premises  at  a  less  price,  but  for  a  price  not  less 
than  the  value  of  the  land,  the  liability  of  the  mortgagor  to  pay  a 
deficiency  is  not  affected,  in  the  absence  of  any  notice  to  the  mort- 
gagee of  the  assumption  of  the  mortgage  debt  by  the  grantee,  and 
notice  not  to  release  for  a  less  sum  than  that  stipulated  for.^ 

The  rights  of  parties  claiming,  under  separate  conveyances  from 
the  mortgagor,  different  parts  of  the  mortgaged  premises,  are  sev- 
eral and  not  joint,  as  to  any  question  arising  upon  releases  of  other 
parts  of  the  mortgaged  property  by  the  mortgagee.^ 

Where  two  lots  are  covered  by  a  mortgage,  and  the  mortgagor 
conveys  one  lot  free  of  the  ]ien,  and  afterwards,  in  the  same  man- 
ner, the  other  lot,  the  mortgagee  may  release  the  lot  sold  to  the  first 
purchaser  without  releasing  his  lien  upon  the  lot  subsequently  sold, 
for  the  lot  of  the  second  purchaser  would  be  first  subject  to  sale  if 
the  mortgage  had  not  been  discharged  on  the  other  lot.  And  the 
rule  would  be  the  same  though  the  first  purchaser,  having  entered 
into  possession,  did  not  actually  receive  his  deed  till  after  the  mak- 
ing of  the  deed  to  the  second  purchaser,  who  had  notice  of  the  prior 
sale  of  the  other  lot.^ 

723.  The  mortgaflree  who  has  actual  or  constructive  notice 
of  the  equity  of  such  purchcusier  must  regard  it ;  and  therefore 
if  he  releases  a  part  of  the  mortgaged  estate,  he  must  abate  a 
proportionate  part  of  the  mortgage  debt  as  against  such  purchaser.^ 
But  the  mere  record  of  a  subsequent  conveyance  by  the  mortgagor 
of  a  part  of  the  premises  is  not  constructive  notice  of  it  to  him.^ 
If,  however,  the  mortgagee  subsequently  takes  a  deed  or  mortgage 

1  Woodraff  v.  Stickle,  28  N.  J.  Eq.  549 ;  N.  E.  Rep.  12,  affirming  1  N.  Y.  Sapp.  353  ; 

Hawhe  v,  Snydaker,  86  III.  197.  Patty  v.  Pease,  8  Paige,  277,  35  Am.  Dec. 

*  Hawhe  v.  Snydaker,  86  111.  197.  683 ;  Gaion  v.  Knapp,  6  Paige,  35,  29  Am. 

*  Libbej  r.  Tofts  (N.  Y.),  24  N.  E.  Rep.  Dec  741 ;  Brown  v.  Simons,  44  N.  H.  475 ; 
IS,  affirming  1  N.  Y.  Snpp.  353, 16  N.  Y.  St.  Wheelwright  v,  Depejster,  4  Edw.  232,  3 
1000.  Am.  Dec.  345 ;  Taylor  v.  Maris,  5  Rawle, 

«  Gilbert  v,  Haire,  43  Mich.  283,  5  N.  W.  51 ;  Vanorden  v,  Johnson,  14  N.  J.  Eq.  376, 

Bep.  321.  82  Am.  Dec  254;  Cogswell  v.  Stont,  32  N. 

^  f§  568,1624;  George  o.  Wood,  9  Allen,  J.  Eq.  240;  Kipp  v.  Merselis,  30  N.  J.  Eq. 

80,  85   Am.  Dec  741,  and  cases  cited;  99;  Dewey  v.  Ingersoll,  42  Mich.  17,  3  N. 

Deosterv.McCamnfl,  14Wi8.307;  Straight  W.  Rep.  235;  Meacham  v.  Steele,  93  111. 

p.  Harria,  14  Wis.  509;  Union  College  p.  135;  Alexander  i;.  Welch,  10  III.  App.  181 ; 

Wheeler,  61  N.Y.  88;  Kendall  r.  Woodraff,  Sarles  v.  McGee,  1  N.  D.  365,  48  N.  W. 

87  N.  Y.  1 ;  Howard  Insarance  Co.  v.  Hal-  Rep.  231. 
sey,  8  N.  Y.  271 ;  Libbey  v.  Tufts  (N.  Y.), 24 
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§  724.]  A  mortgagee's  rights  and  liabilities. 

of  a  part  of  the  same  property,  be  is  thereby  driven  to  the  record, 
and  is  boand  by  the  notice  which  the  record  affords  at  that  time.^ 
Neither  is  it  the  duty  of  the  mortgagee  to  make  inquiry  whether  a 
junior  incumbrancer  has  intervened.^  It  would  not  be  reasonable 
to  subject  the  mortgagee  to  the  constant  necessity  of  investigating 
transactions  between  the  mortgagor  and  third  persons  subsequent  to 
the  mortgage.  A  notice  by  letter  giving  the  names  of  the  pur- 
chasers is  sufficient,  if  the  deed  be  on  record  so  that  full  informa- 
tion can  be  obtained  from  that.^  It  is  enough  if  notice  of  facts  out 
of  which  the  subsequent  equity  arises  is  brought  home  to  him  in 
such  a  way  as  to  make  it  his  duty  to  inquire  further  before  acting.^ 

Neither  does  mere  possession,  standing  alone,  without  the  mort- 
gagee's knowing  who  has  possession,  and  without  notice  of  any 
facts  which  should  provoke  inquiry,  affect  him  with  notice.^  But 
where  a  purchaser  of  a  portion  of  the  mortgaged  premises,  situ- 
ated near  the  residence  of  the  mortgagee,  recorded  his  deed  and 
went  into  actual  possession  of  the  property,  improved  it,  and  lived 
upon  it,  the  mortgagee's  knowledge  of  these  facts  was  held  to  be 
enough  to  put  him  on  inquiry  before  releasing  other  parts  of  the 
premises  from  the  mortgage.<' 

A  subsequent  purchaser  takes  his  title  with  full  knowledge  of 
the  mortgage,  and  if  he  wishes  to  protect  himself  he  should  notify 
the  mortgagee  of  his  purchase.  The  record  is  constructive  notice 
only  to  subsequent  purchasers,  or  those  claiming  under  the  same 
grantor.^ 

724.  In  like  mianner  one  holdinfir  a  miortgage  to  seoure  a 
debt  for  which  another  is  liable  as  surety  has  no  ri^rht  to  re- 
lease the  mortgage  and  still  hold  the  surety  liable  ;  for  the  surety 
is  entitled  to  the  benefit  of  the  security  given  by  the  principal 
debtor,  and  the  creditor  is  not  allowed,  as  against  him,  to  do  any 
act  impairing  or  releasing  such  security.^ 

If  a  mortgagee  discharges  a  surety  by  his  laches  or  oonduct,  be 
also  discharges  any  mortgage  the  surety  has  given  to  secure  the 

1  Alexander  v.  Welch,  10  HI.  App.  181.  McDyain  v.  Mat.  Assurance  Co.,  93  Fa. 

^  BCcIlYain  v.  Mat.  Aasarance  Co.  93  Pa.  St.  30. 

St.  30;  Gage  v,  McOregor,  61  N.  H.  47.  <  CogsweU  v,  Stoat»  32  N.  J.  Eq.  t40. 

Neither  is  an  attaching  creditor  bound  to  *  Dewey  v,  IngersoU,  42  Mich.  17. 

inqaire  whether  there  is  a  junior  incam-  ^  Cheever  v.  Fair,  5  CaL  337 ;  Mdlvain 

brance  of  a  part  of  the  premises,  before  re-  v.  Mat.  Assurance  Co.  93  Pa.  St.  30;  Lake 

leasing  a  part  from  his  attachment.    John-  v,  Shumate,  20  S.  C.  23,  32. 

son  V,  Bell,  58  N.  H.  395.  "  f  678  a ;  Hayes  v.  Ward,  4  Johns.  Ch. 

*  Hall  V.  Edwards,  43  Mich.  473,  5N.  W.  123,  8  Am.  Dec  554;  Alexander  v.  Wdch, 

Rep.  652.  10  HI.  App.  181 ;  Worcester  Mechanics' 

«  Cogswell  V.  Stout,  32  N.  J.  Eq.  240;  Sayings  Bank  v.  Thayer,  136  Mass.  459. 
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HIS  LIABILITT  TO  THIRD  PEB80NS.  [§§  725,  726. 

debt.^  And  so  where  a  principal  debtor  and  his  surety  join  in  a 
mortgage  of  lands  of  which  the  legal  title  is  in  the  surety  and 
the  equitable  title  is  in  the  principal  debtor,  and  the  surety  is  dis- 
chained  by  the  negligence,  of  the  mortgagee,  the  mortgage,  which 
is  but  an  incident  of  the  debt,  is  discharged  so  far  as  it  affects  the 
rights  and  property  of  the  surety.  But  the  mortgage  remains  a 
valid  security  as  against  the  principal  debtor  and  his  equitable  inter- 
est  in  the  lands.^ 

726.  The  holder  of  a  junior  mortgage  upon  one  of  two  lots 
embraoed  in  a  prior  mortgage  may  compel  the  prior  mortgagee 
to  resort  in  the  first  plaoe  to  the  other  lot,  upon  which  there  is 
no  other  incumbrance  ;  ^  but  if  the  other  lot  be  incumbered  by  a 
mortgage  to  another  person,  the  prior  mortgagee  will  be  required 
to  satijsfy  his  claim  out  of  the  proceeds  of  both  lots,  in  proportion 
to  the  amount  which  each  may  produce.^ 

Bat  although  generally  a  second  mortgagee  has  an  equitable 
right  to  have  other  security  in  the  hands  of  the  first  mortgagee 
applied  to  the  payment  of  the  mortgage  before  resorting  to  the 
land,  when  this  course  is  likely  to  occasion  much  delay  to  the  prior 
mortgagee  in  obtaining  satisfaction,  the  court  will  decree  the  satis- 
faction of  his  claim  from  the  mortgaged  property,  but  will  at  the 
same  time  provide  for  the  subrogation  of  the  second  mortgagee  to 
the  other  security.* 

726.  A  mortgage  to  a  surety  to  secure  him  is,  in  efPeot,  a 
seourity  to  the  principal  creditor,  and  he  is  entitled  to  the  ben- 
efit of  it.^  If  it  be  a  mortgage  of  indemnity  the  surety  cannot 
enforce  it  until  he  has  been  injured,  or  has  paid  the  debt  for  which 
he  was  surety ;  ^  and  in  like  manner  the  security  does  not  in  the 
first  instance  attach  to  the  debt,  as  an  incident  to  it,  but  whatever 
equity  may  arise  in  favor  of  the  creditor  with  regard  to  the  security 
arises  afterward,  and  comes  into  existence  only  when  the  surety's 
right  to  call  upon  the  security  becomes  fixed.^ 

A  surety  holding  such  a  mortgage  cannot,  while  the  debt  re- 
mains unpaid,  impair  the  rights  of  the  principal  creditor,  by  dis- 
charging the  mortgage  or  entering  satisfaction  of  record ;  and  a 

^  Stephens  v.  Monongahela  Bank,  88  Pa.  v.  Dewey,  13  Graj,  47 ;  Dick  v.  Truljr,  1 

St.  157,  32  Am.  Rep.  438.  Sm.  &  M.  Ch.  557 ;  National  Shoe  &  Leather 

*  White  V.  Life  Association,  63  Ala.  419,  Bank  v.  Small,  7  Fed.  Rep.  837 ;  Durham 
35  Am.  Rep.  45.  v.  Craig,  79  Ind.  117. 

*  Henshaw  V.  Wells,  9  Hamph.  568.  7§1187;  Hall  v.  Cnshman,   16  N.  H. 
«  Green  r.  Ramage,  18  Ohio,  428,  51  Am.    462,  43  Am.  Dec  562. 

Dec.  458.  >  Jonee  v.  Qninnipiack  Bank,  29  Conn. 

^  King  V,  BCcVickar,  3  Sandf.  Ch.  192.        25.    See,  however,    M'Lean  v.  Lafayette 

*  Moore  v.  Moberlj,  7  B.  Mon.  299 ;  Rice    Bank,  8  McLean,  587. 
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§  727.]  A  mobtgaoee's  bights  and  liabilities. 

purchaser  of  the  mortgaged  property  from  the  debtor,  after  such 
discharge  or  satisfaction,  is  chargeable  with  notice  of  the  creditor's 
rights  under  the  mortgage.^ 

But  although  a  mortgage  to  indemnify  a  surety  attaches  to  the 
debt  for  the  benefit  of  the  creditor,  this  is  a  secondary  use  of  the 
security,  which  is  to  be  used  primarily  for  the  benefit  of  the  mort- 
gagee ;  therefore,  if  it  be  taken  to  indemnify  one  who  is  surety  on 
seyeral  notes,  and  he  is  discharged  upon  some  but  continues  liable 
upon  others,  he  has  the  right  to  use  the  security  for  the  payment 
in  the  first  place  of  those  notes  upon  which  he  is  liable,  while  the 
other  not^  have  the  incidental  benefit  of  the  remainder  of  the  secu- 
rity.^ For  instance,  suppose  the  original  security  was  taken  to  in- 
demnify a  surety  against  several  notes,  part  of  which  were  attested 
by  a  witness  and  part  were  not  so  attested ;  and  that  after  the  lapse 
of  six  years  the  surety  was  discharged  upon  the  unattested  notes  by 
the  bar  of  the  statute  of  limitations,  but  not  discharged  upon  the 
others,  —  he  is  entitled  to  pay  out  of  the  security  the  notes  upon 
which  he  is  still  liable  ;  not  only  because  he  has  a  superior  equity, 
but  because  he  stands  upon  the  ground  of  another  rule  of  law,  that, 
of  two  or  more  having  equal  claims  in  equity,  he  who  has  a  legal 
title  is  preferred.' 

A  mortgagee  having  a  specific  demand  secured  by  a  mortgage 
upon  his  debtor's  property,  and  other  claims  not  secured,  upon  a 
conveyance  by  the  debtor  of  his  equity  of  redemption  and  other 
property  in  trust  to  pay  all  his  debts,  is  entitled  to  secure  the 
whole  amount  of  his  mortgage  out  of  the  land,  and  to  come  in  pro 
rata  with  other  creditors  as  to  his  other  claims.^ 

727.  If  a  mortgagee  releases  the  mortgagrpr  from  personal 
liability,  he  thereby  diminishes  the  security  of  a  subsequent  pur- 
chaser of  part  of  the  premises,  and  therefore  the  lien  of  the  mort- 
gage, so  far  as  the  rights  of  such  subsequent  purchaser  are  con- 
cerned, is  discharged.  The  fact  that  another  person  at  the  same 
time  assumed  the  debt  does  not  prevent  the  discharge,  if  the  subse- 
quent purchaser  did  not  assent  to  the  substitution.^  This  rule  is 
applicable  as  well  to  the  case  of  a  subsequent  mortgagee,  though  in 
some  cases  the  e£fect  of  the  relesise  of  the  mortgagor's  personal 
liability  might  be  to  give  the  second  mortgage  priority  over  the 
first,  instead  of  absolutely  discharging  the  lien.^ 

1  McMuUen  v.  Neal,  60  Ala.  552.  «  §  1681 ;  Bell  v.  HAinmond,  2  Leigb, 

*  Eastman  v.  Foster,  8  Met.  19.    See    416. 

Miller  v.  Wack,  1  N.  J.  £q.  204.  «  Coyle  v.  Davis,  20  Wis.  564. 

*  Eastman  v.  Foster,  8  Met.  19,  per  Shaw,       «  Sexton  v.  Pickett,  24  Wis.  346« 
C.J. 
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In  like  manner  if  a  mortgagee  release  a  grantee  of  the  mortgaged 
premises  from  his  liability  to  pay  the  mortgage  debt  in  accordance 
with  bis  agreement  of  assumption  contained  in  the  deed  to  him, 
the  mortgagor  is  thereby  released  from  his  liability  for  a  deficiency 
arising  upon  a  foreclosure  of  the  mortgage.^ 

When  a  purchaser  of  a  portion  of  the  mortgaged  land  assumes 
the  payment  of  the  entire  mortgage,  thus  making  such  portion  pri- 
marily liable  for  the  entire  mortgage  debt,  and  the  mortgagee  with 
notice  of  such  fact  releases  to  the  grantee  the  portion  so  conveyed, 
he  thereby  releases  the  mortgage  to  the  extent  of  the  value  of  the 
portion  released,  and  if  such  value  is  equal  to  the  amount  of  the 
mortgage,  the  mortgage  is  wholly  released.^ 

728.  A  mortgagee  having  other  security  for  the  payment  of 
the  debt  secured  by  the  mortgage,  and  having  notice  of  a  subse- 
quent incumbrance  upon  the  same  premises,  is  bound  in  equity  to 
apply  in  the  first  instance  to  the  payment  of  the  debt  the  security 
in  which  the  subsequent  mortgagee  does  not  share ;  and  if  the  prior 
mortgagee  under  such  circumstances  releases  the  other  security,  his 
mortgage  is,  to  the  extent  of  the  value  of  that  security,  satisfied  so 
far  as  such  subsequent  mortgagee  is  concerned.^  In  like  manner, 
if  he  also  holds  personal  property  as  security  for  the  same  debt,  he 
also  may  be  compelled  by  the  heir  or  widow  of  the  mortgagor  to 
resort  in  the  first  instance  to  the  personal  property,  so  as  to  relieve 
the  land  to  that  extent  from  the  burden.^ 

Upon  the  same  principle,  a  building  association  holding  a  mort- 
gage upon  the  real  estate  of  one  of  its  stockholders,  whose  stock  is 
also  pledged  as  collateral  security  for  the  loan,  cannot  have  re- 
course to  the  mortgaged  premises  as  against  one  holding  a  second 
mortgage  upon  them,  until  it  has  sold  the  stock  and  applied  the 
proceeds  of  it  to  the  payment  of  the  mortgage  debt.^  This  equity 
cannot  be  defeated  by  a  levy  upon  the  stock  under  a  judgment 
obtained  by  a  creditor  against  the  mortgagor.  As  against  such 
creditor,  the  holder  of  a  subsequent  mortgage  is  entitled  to  have 

1  Paine  v.  Jones,  76  N.  T.  274.  not  compel  a  mortgagee  to  exhaust    hia 

*  Groesbeck  v.  Mattiaon,  43  Minn.  547,  remedy  against  other  property  on  which  he 

46  N.  W.  Rep.  185.  holds  another  mortgage  secuiing  the  same 

'  §f  875,  1628;  Washington  Build.  &  debt  before  bringing  suit  to  set  aside  the 

Loan  AsBO.  v.  Beaghen,  27  N.  J.  Eq.  98 ;  taz4itle,  since  equity  wiU  not  aid  the  holder 

Herbert  v.  Mechanics'  Build.  &  Loan  Asso.  of  a  tax-title.    Miller  v.  Ck>ok,  135  IlL  190, 

17  N.  J.  £q.  497, 90  Am.  Dec.  601 ;  Bergen  25  N.  £.  Rep.  756. 

Savings  Bank  v.  Barrows,  30  N.  J.  £q.  89 ;  *  Harrow  v.  Johnson,  3  Mete.  578 ;  Davis 

M'Lean  v.  Lafayette  Bank,  3  McLean,  587 ;  v.  Rider,  5  Mich.  423. 

Alexander  p.  Welch,  10  III.  App.  181.  *  Red  Bank  Mut  Build.  &  Loan  Asso. 

But  the  holder  of  an  invalid  tax-title  can-  v.  Fatteraon,  27  N.  J.  Eq.  223. 
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the  stock  sold  and  applied  to  the  payment  of  the  first  mortgage 
before  recourse  is  had  to  the  land^^  The  court  may  order  a  senior 
mortgagee  holding  other  security  for  his  claim  to  exhaust  that  be- 
fore resorting  to  the  security  covered  by  the  junior  mortgage.' 

But  an  equity  in  the  mortgagor  may  intervene  to  prevent  the 
application  of  this  principle.  Thus  where  one  mortgage  covers  two 
tracts  of  land,  one  of  which  is  a  homestead,  and  another  mortgage 
covers  only  the  tract  not  a  homestead,  the  holder  of  the  former 
mortgage  will  not  be  compelled  to  resort  to  the  homestead  tract 
first,  in  order  to  leave  the  other  tract,  so  far  as  may  be,  for  the 
other  mortgagee.' 

The  doctrine  of  marshalling  is  purely  a  doctrine  of  equity,  and 
will  not  be  enforced  to  the  prejudice  of  either  the  creditor  or  of 
third  persons,  or  even  so  as  to  do  an  injustice  to  the  debtor.  It  will 
not,  therefore,  be  applied  where  the  mortgage  creditors  are  numer- 
ous, none  of  whom  have  exclusive  liens  on  any  particular  fund,  and 
the  application  of  the  rule  must  necessarily  work  injustice  to  some 
one  of  them.  In  such  a  case  the  several  mortgage  debts  should  be 
paid  pro  rata  in  the  order  of  priority,  out  of  the  proceeds  of  the 
iunds  covered  by  each.* 

729.  So  in  like  manner,  upon  the  insolvency  or  bankruptcy 
of  the  mortgagor,  the  mortgagee  may  do  as  he  pleases  about  prov- 
ing his  claim  against  the  estate  of  the  debtor.  He  may,  if  he 
choose,  pay  no  regard  to  his  personal  claim,  and  rely  upon  the  land 
alone.^  Or,  if  his  security  be  inadequate,  he  may  have  it  valued, 
and  prove  his  demand  for  the  balance.  But  if  he  prove  his  whole 
claim  against  the  estate  of  his  debtor,  without  reference  to  his 
'  mortgage,  he  thereby  waives  his  mortgage  security ;  and  in  this 
respect  the  law  is  the  same  when,  upon  the  death  of  the  mortga- 
gor, his  estate  is  represented  insolvent,  and  the  mortgagee  has  his 
whole  claim  allowed,  and  receives  a  dividend  upon  the  whole ;  he 
thereby  releases  his  security.^  It  is  by  force  of  statute,  however, 
that  a  mortgagee  is  prevented  from  proving  his  whole  claim  against 
the  estate  of  his  debtor,  either  during  his  lifetime  or  after  his  de- 
cease, and  also  resorting  to  the  mortgage  for  the  balance.  Upon 
the  death  of  the  mortgagor,  the  holder  of   the  mortgage  is  not 

1  Phillipsbnii^  Mut.  Loan  ft  Bnild.  Amo.  4  8.  W.  Rep.  521  ;  Marr  v.  Lewis,  31  Ark. 

V.  Hawk,  27  N.  J.  Eq.  355 ;  and  see  cases  203,  25  Am.  Rep.  553. 

cited.  *  §§  1881-1236 ;  Bennett  o.  Calhoon  Loan 

3  Bwift  V.  Conboj,  12  Iowa,  444.  &  Bnild.  Aaso.  9  Ricb.  Eq.  1S3;  Walker  r. 

*  §781;  McArthnr  v,  Martin,  23  Minn.  Baxter,  26  Yt.  710;   Slack  v.  Emery,  30 
74.  N.  J.  Eq.  458. 

*  Gilliam  v.  McCormack,  85  Tenn.  597,  «  Hooker  v.  Olmstead,  6  Pick.  481. 
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bound  to  seek  payment  of  his  debt  but  of  the  personal  estate,  by 
presenting  his  claim  to  the  personal  representative,  and  the  only 
effect  of  his  not  doing  so  within  the  time  allowed  is  to  deprive  him 
of  all  benefit  of  the  personal  estate.  He  may  resort  to  the  land 
after  his  claim  against  the  personal  estate  of  the  deceased  is  barred  ;^ 
or  under  the  statutes  as  they  exist  in  some  States,  he  may  prove 
the  debt  against  the  estate  of  a  deceased  mortgagor,  receive  a  div- 
idend, and  enforce  his  mortgage  lien  for  any  portion  of  the  debt 
remaining  unpaid.^ 

730.  As  against  a  subsequent  mortfiragee  the  parties  to  a 
prior  mortgage  cannot  change  its  terms.  A  junioi;  mortgngee 
has  the  right  upon  the  maturity  of  the  senior  mortgage  to  redeem 
it,  and  this  right  cannot  be  affected  by  an  agreement  between  the 
parties  to  such  prior  mortgage,  fixing  upon  a  higher  rate  of  interest 
than  that  specified  in  the  mortgage.^  A  subsequent  mortgagee  is 
presumed  to  have  acquired  his  interest  with  reference  to  the  exist- 
ing liens  as  they  appear  of  record,  and  his  rights  cannot  be  pre- 
judiced by  private  arrangements  between  the  parties.^  But  a  sub- 
sequent purchaser  or  incumbrancer  takes  his  chances  as  to  how 
muchy  if  anything,  has  been  paid,  and  buys  subject  to  the  state  of 
the  account  as  it  then  exists  between  mortgagor  and  mortgagee, 
and  has  no  better  or  other  right  than  the  former  in  that  respect, 
unless  he  shows  some  equity  peculiar  to  himself.^ 

731.  Where  a  homestead  is  included  with  other  recdty  in  a 
mortgage,  there  is.no  implied  obligation  on  the  mortgagee  that 
he  shall  first  exhaust  his  remedy  on  the  land  other  than  the  home- 
stead ;  but  he  may  release  the  other  land  and  still  maintain  his 
lien  on  the  homestead.^  ^^  It  is  said  that  the  homestead  belongs  to 
and  is  designed  by  the  law  for  the  family,  and  that  their  rights  are 
paramount  to  the  rights  of  creditors.  We  cannot  assent  to  the 
claim  as  thus  broadly  stated.  It  means  that  when  a  creditor  takes 
a  mortgage  on  the  homestead  and  other  property,  though  nothing  is 

1  Grafton  Bank  v.  Doe,  19  Vt.  463,  47  "In  so  far  as  Whittacre  v.  Fuller,  5  Minn. 

Am.  Dec.  697 ;  Inge  v.  Boardman,  2  Ala.  508,  holds  to  the  contrary,  it  has  been  long 

331 ;  Jefferson  Ck>Uege  v,  Dickson,  1  Freem.  since  virtually  overruled,  and  is  nu  lunger 

Ch.  474 ;  Fatton  r.  Page,  4  Hen.  &  M.  449.  the  la^  in  this  State.    See  Lash  v,  Edgvr- 

^  Schnelenburg  v.  Martin,   1    McCrarjr,  ton,  13  Minn.  210;  Martin  v.  Lennon,  19 

348.  Minn.  67,  76." 

s  Gardner  p.  Emerson,  40  111.  296 ;  Whee-       «  And  see  §§  781, 1386, 1682;  Chapman 

ler  V.  Menold,  81  Iowa,  647,  47  N.  W.  Kep.  v.  Lester,  12  Kans.  592 ;  i)earle  v.  Chap- 

871.  man,  121  Mass.  19;  White  v.  PoUeys,  20 

*  Whittacre  v.  Fuller,  5  Minn.  508.  Wis.  503,  91  Am.  Dec.  432 ;  Jones  v.  Dow, 

ft  Carson  v,  Cochran  (Minn.),  53  N.  W.  18  Wis.  241 ;  Abbott  v.  Powell,  6  Sawder, 

Rep.  1130,  per  Mitchell,  J.,  who  also  says :  91. 
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expressed,  there  is  an  implied  agreement  to  consider  the  homestead 
as  a  sort  of  secondary  security,  —  a  security  for  security  ;  that  the 
other  property  mortgaged  is  the  primary  security;  and  that,  if 
that  proves  insufficient,  and  orUtf  when  that  proves  insufficient, 
can  the  lien  on  the  homestead  be  enforced.  That  parties  may  make 
such  a  contract,  is  unquestionable ;  that  the  legislature  may  estab- 
lish such  a  rule,  is  probable."  ^  Thus,  in  Iowa,  the  rule  is  so  es- 
tablished by  reason  of  the  provisions  of  the  Code  of  that  State,'  and 
it  was  there  held  that,  when  one  member  of  a  partnership  mort- 
gaged his  homestead  to  secure  a  partnership  debt,  after  an  assign- 
ment by  thp  firm  for  the  benefit  of  creditors,  the  mortgagee  must 
first  look  to  the  partnership  assets,  and  then  to  the  homestead  only 
for  the  deficiency.^    And  such  is  the  rule  in  California.^ 

But  in  the  absence  of  legislation,  of  express  contract,  or  of  inter- 
vening rights,  the  courts  are  not  warranted  in  interpolating  such  a 
stipulation.^  If  other  equities  intervene,  as,  for  instance,  where  a 
judgment  has  been  obtained  against  the  mortgagor  after  the  mort- 
gage, the  equity  of  the  mortgagor's  family  being  superior  to  the 
claim  of  the  judgment  creditor,  it  is  proper  to  order  that  the  real 
estate  other  than  the  homestead  be  first  sold.^ 

The  Constitution  of  Texas  prohibits  a  forced  sale  of  a  home 
stead,  and  provides  that  no  mortgage  of  it,  although  executed  by 
both  husband  and  wife,  shall  be  valid.*^  A  former  Constitution  of 
the  State,  containing  the  former  provision,  but  not  the  latter,  vras 
construed  as  not  only  prohibiting  a  sale  of  a .  homestead  under  a 
mortgage,  but  also  as  preventing  the  mortgagee's  recovering  posses- 
sion of  it  by  ejectment.^ 

When  a  first  mortgage  is  made  without  a  release  of  homestead, 
and  a  subsequent  mortgage  is  made  with  such  release,  the  junior 

^  Per  Brewer,  J.,  in  Chapman  r.  Lester,  Const  of  1868,  art.  IS,  §  15,  did  not  contain 

12  Kans.  592.  the  latter  proyision. 

^  Twogood  V,  Stephens,  19  Iowa,  405;  "  .Lanahan  v.  Sears,  102  U.  S.  318. 

Barker  v,  Rollins,  30  Iowa,  412;  Rockholt  In  Sampson  v.  Williamson,  6  Tex.  109, 

V.  Kraft  (Iowa),  43  N.  W.  Rep.  539.  55  Am.  Dec.  762,  this  prohibition,  while 

^  Dickson  v.  Chom,  6  Iowa,  19,  71  Am.  applying  to  a  sale  under  process  of  eoort, 

Dec.  382.  was  not  r^arded  as  applying  to  a  sale  under 

^  McLaughlin  v.  Hart,  46  Cal.  638.    In  a  power.    A  sale  by  a  mortgagee  or  trustee 

CaUlornia  a  claim  against  the  homestead  of  in  the  mode  contemplated  hy  the  paxiies  to 

a  deceased  person  must  first  be  presented  the  deed  was  not  regarded  as  a  fosoed  sale, 

for  allowance  against  his  estate  before  fore>  This  view  was  affirmed  in  several  cases,  the 

cloenre.    Code  of  Civ.  Prac.  §§  1475,  1500;  latest  of  which  is  Jordan  o.  Peak,  88  Tex. 

Bollinger  v.  Manning,  79  Cal.  7,  21  Pac.  429.    In  Lanahan  v.  Seaia^  102  U.  8.  818, 

Rep.  372.  Mr.  Justice  Field  declared  that  a  forced  die- 

^  Chapman  v.  Lester,  12  Kans.  592.  possession  in  ejectment  is  as  much  within 

*  La  Rue  v,  Gilbert,  18  Kans.  220.  the  prohibition  as  a  forced  sale  under  jadidal 

7  Art  16,  §  50,  of  Const,  of  1875.    The  process. 
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mortgage  has  priority  to  the  extent  of  the  homestead  right^  There 
are  cases,  however,  that  support  the  principle  that  a  debtor  who 
waives  his  homestead  privilege  as  to  one  creditor,  waives  it  as  to 
all ;  for  instance,  if  he  waives  it  as  to  a  second  judgment  creditor 
or  mortgagee,  he  waives  it  as  to  the  first ;  ^  and  the  second  gains  no 
preference  over  the  first,  but  the  mortgagees  take  rank  in  the  dis- 
tribution of  the  proceeds  according  to  the  dates  of  the  liens.^ 

In  case  the  wife  has  not  released  her  homestead  right,  a  fore- 
closure sale  cannot  for  that  reason  be  contested  after  her  death  by 
one  of  her  heirs,  as  her  homestead  interest  ceased  at  her  death  .^ 

732.  It  is  dear  enouflrh  that  rights  of  subsequent  ntortgagees 
cannot  be  defeated  by  any  arrangement  between  a  prior  mort- 
gagee and  the  mortgagor,  or  Jby  any  adjudication  of  their  respec- 
tive rights.  But  when  the  first  mortgage  is  in  the  form  of  an  abso- 
lute deed,  it  is  sometimes  difficult  to  determine  what  the  rights  of 
subsequent  incumbrancers  are,  or  how  these  rights  may  be  affected 
by  subsequent  dealings  of  the  grantor  and  the  grantee.  This  is 
illustrated  by  a  case  in  lowa,'^  where  the  owner  of  land  sold  it  and 
received  payment  for  it,  but  afterwards  loaned  a  sum  of  money  to 
the  purchaser,  and,  having  made  no  deed  of  the  land,  it  was  agreed 
that  he  should  retain  the  title  of  the  land,  and  should  convev  it 
upon  payment  of  the  sum  loaned.  Subsequently,  and  while  the 
purchaser  had  no  title  other  than  this  contract,  he  mortgaged  a  part 
of  the  land  to  secure  a  debt.  Several  years  after  this  the  purchaser 
brought  an  action  upon  the  contr^t,  asking  for  a  conveyance  of  the 
land,  or  judgment  for  the  amount  of  the  purchHse-money  paid  upon 
it,  in  case  the  reconveyance  could  not  be  enforced.  A  judgment 
was  rendered  in  behalf  of  the  purchaser,  which  was  satisfied  by  the 
payment  of  a  sum  of  money.  Soon  after  this  a  suit  was  brought 
to  foreclose  the  mortgage,  and  a  decree  of  foreclosure  was  sustained. 
It  was  said  that  the  transaction  between  the  vendor  and  purchaser 
of  the  land  amounted  to  a  mortgage ;  that  the  purchaser  could 
have  conveyed  his  interest  or  estate  in  the  land  absolutely,  and 
that  he  could  mortgage  it  as  well.  It  is  plain  that  the  first  mort- 
gagee, by  payment  of  the  judgment  against  him,  acquired  only 
that  interest  in  the  land  which  the  mortgagor  could  have  conveyed 
to  him  by  deed.  If  the  subsequent  mortgage  was  valid  when  it 
was  made,  it  could  not  be  defeated  by  such  conveyance  or  judg- 

1  Eldridge  v.  Pierce,  90  HI.  474, 11  Chi-  v,  Folleys,  20  Wis.  .503,  91  Am.  Dec.  432; 

cago,  L.  N.  201 ;  ShaTer  v.  Williaros,  87  HI.  In  re  Cogbill,  2  Hughes,  313. 

469.  «  Thompson  t;.  Jones,  77  Tex.  626, 12  S. 

>  Phtman's  Appeal,  48  Pa.  St.  319.  W.  Rep.  77. 

s  Shelly*8  Appeal,  36  Pa.  St.  373  ;  White  «  Davis  r.  Rogers,  28  Iowa,  413. 
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ment ;  and  accordingly  it  was  held  that  the  first  mortgagee  acquired 
the  mortgagor's  interest  subject  to  the  subsequent  mortgs^,  and 
that  a  decree  should  be  entered  for  a  sale  of  the  land  to  satisfy  it.^ 
If  a  judgment  is  obtained  against  a  mortgagor  after  the  execu- 
tion of  the  mortgage,  a  purchaser  at  the  execution  sale  has  a  right 
of  possession  superior  to  that  acquired  by  the  mortgagee  under  a 
deed  given  by  the  mortgagor  to  the  mortgagee,  in  case  the  mort- 
gagee has  not  acquired  possession  by  virtue  of  his  mortgage.  In 
such  case  the  right  of  possession  is  acquired  by  virtue  of  the  mort- 
gagor's deed,  and  such  right  of  possession  was  terminated  when  the 
sheriff's  deed  was  delivered  to  the  purchaser.^ 

733.  A  second  mortgagree  of  a  portion  of  the  premises  takes 
his  title  subject  to  the  whole  amount  of  the  prior  mortga^re. 
In  view  of  the  rule  that  a  conveyance  of  a  portion  of  the  mortgaged 
premises  by  warranty  deed  leaves  the  remainder  of  the  premises 
primarily  liable  in  equity  for  the  whole  amount  of  the  mortgage,  it 
should  be  borne  in  mind  that  one  taking  a  mortgage  of  such  residue 
takes  it,  in  like  manner,  subject  to  the  whole  amount  of  the  prior 
mortgHge.^  The  mortgagor  can,  of  course,  give  no  greater  rights 
than  he  himself  possesses.  He  has  no  equity  to  compel  the  pui^ 
chaser  to  contribute  to  the  payment  of  the  prior  mortgage,  and 
therefore  he  cannot  confer  upon  his  second  mortgagee  of  the  remain- 
der any  such  equity. 

There  may  be  circumstances,  however,  under  which  a  subsequent 
mortgagee  may  be  entitled  to  his  mortgagor's  equity  to  compel  au- 
other  person  to  discharge  a  prior  mortgage  ;  as,  for  instance,  where, 
upon  the  dissolution  of  a  partnership,  one  of  the  partners  has  agreed 
to  pay  a  certain  partnership  debt  secured  by  a  mortgage  upon  the 
land  of  the  other  partner,  and  the  latter  has  afterwards  mortgaged 
it  again.^ 

An  action  may  be  maintained  by  the  owner  of  one  of  several  lots 
covered  by  a  blanket  mortgage  to  have  the  amount  of  the  lien  on 
his  lot  declared  and  his  interests  protected.  In  a  case  where  such 
an  action  was  brought,  there  were  prior  first  mortgages  on  each  lot, 
and  the  holder  of  the  general  mortgage  was  also  the  owner  of  sev- 
eral of  the  lots,  and  was  seeking  to  have  these  lots  sold  under  the 
prior  mortgages,  and  thus  to  throw  the  burden  of  the  general  mort- 
gage on  the  remaining  lots.  A  decree  was  entered  directing  the 
owner  of  each  lot  to  pay  the  amount  of  the  general  mortgage  prop- 

1  Dayis  v.  Roj^ere,  28  Iowa,  413.  *  Kellogg  v.  Rand,  11  Paige,  59. 

3  NelBon  V.  Larsen,  78  Iowa,  25,  42  N.        «  Kinney  r.  M'Calloagh,  1  Sandt  Ch. 
W.  Rep.  574*  370. 
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erly  chargeable  against  each  lot,  and  that  on  default  of  any  one  his 
lot  shoald  be  sold.^ 

734.  A  mortflragee  may  be  estopped  to  cussert  his  mortgage. 
A  mortgagee  who  stands  by  at^  an  auction  sale  of  the  property  by 
the  mortgagor,  and  hears  the  announcement  made  that  the  pur- 
chaser will  get  an  unincumbered  title,  and  says  nothing,  is  estopped 
from  setting  up  his  mortgage  against  one  who  buys  at  such  sale  and 
pays  his  money  under  the  impression  that  he  is  getting  an  unincum- 
bered  title,  even  though  the  mortgage  was  duly  recorded  at  the  time 
of  the  sale.  To  allow  the  mortgage  to  be  set  up  would  be  a  fraud 
on  the  purchaser,  although  the  mortgagee  had  no  fraudulent  intent 
in  not  correcting  the  announcement.^ 

But  the  mortgagee  is  not  estopped  to  enforce  his  mortgage  by 
reason  of  his  being  present  and  omitting  to  state  his  title  at  a  sale 
of  the  mortgaged  premises  by  the  mortgagor's  assignee  in  bank- 
ruptcy, when  the  auctioneer  offers  only  the  right,  title,  and  interest 
of  the  bankrupt,  and  no  inquiry  is  made  of  the  mortgagee  in  regard 
to  his  mortgage,  which  is  duly  recorded.* 

In  like  manner,  if  by  a  statement  that  his  mortgage  is  dis- 
charged or  is  invalid,  or  that  he  will  not  enforce  it,  he  leads  an- 
other to  buy  the  property,  or  to  take  a  mortgage  upon  it,  he  cannot 
afterwards,  as  against  such  purchaser  or  mortgagee,  set  up  his  mort- 
gage as  against  such  purchaser  or  mortgagee.^ 

A  mortgagee  may  be  estopped  from  asserting  his  mortgage  for  a 
larger  sum  than  he  states  to  a  purchaser  of  the  equity  of  redemption 
to  be  due  him,  especially  if  he  uses  any  active  efforts  to  induce  a  sale 
of  the  property.  But  the  proof  of  the  facts  out  ef  which  the  estop- 
pel is  claimed  to  arise  should  be  clear  and  satisfactory.  If  the  state- 
ment of  the  mortgagee  as  to  the  amount  due  is  a  mere  matter  of 

^  Ck>ffin  V.  Parker,  16  N.  T.  St.  Bq>.  887,  them,  intend  to  defrsnd  the  person  to  whom 

1  N.  T.  Sapp.  100, 17  N.  Y.  St.  Rep.  733,  2  thej  are  made ;  for  the  fraad  consists  in  snb- 

N.  T.  Sapp.  75.  seqnentlj  attempting  to  gainsay  or  deny  the 

^  Markham  v,  O'Connor,  52  6a.  183,  21  representations  to  the  injury  of  the  person 

Am.  Rep.  249.  who  acted  upon  them."    Citing  Wisehart 

*  Mason  v,  Philbrook,  69  Me.  57.  v.  Hedrick,  118  Ind.  341.  21  N.  £.  Rep.  30; 

*  Lasselle  v.  Bamett,  1  Blackf.  150,  12  Babcock  p.  Bank,  118  Ind.  212,  20  N.  E. 
Am.  Dec  217;  Wisehart  t^.  Hedrick,  118  Rep.  732;  Kelley  v.  Fisk,  110  Ind.  552,  11 
Ind.  341,21  N.E.  Rep.  30;  May  p.  Council  N.  £.  Rep.  453;  Ward  v.  Insurance  Co. 
(Iowa),  39  N.  W.  Rep.  879;  Wise  v.  Newat-  108  Ind.  301,  9  N.  E.  Rep.  361 ;  Quick  v. 
ney  (Neb.),  42  N.  W.  Rep.  339 ;  Strafford  v.  Milligan,  108  Ind.  419,  9  N.  £.  Rep.  392, 
Lane,  124  Ind.  592,  24  N.  E.  Rep.  683.  In  and  cases  cited;  Anderson  v.  Hubble,  93 
the  latter  case£lliott,J.,  delivering  the  opin-  Ind.  570;  Humphrey  r.  Finch,  97  N.  C. 
ion,  said :  "  It  is  not  necessary,  in  order  to  303,  1  S.  E.  Rep.  870 ;  Bynum  v.  Preston, 
create  an  estoppel,  that  the  person  who  69  Tex.  287,  6  S.  W.  Rep.  428.  Ab  to 
makes  the  representations  upon  which  an-  estoppel  by  declarations,  see  Shipley  v.  Fox, 
other  acts  should,  at  the  time  of  making  69  Md.  572, 16  Atl.  Rep.  275. 
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opinion,  and  the  purchaser  relies  upon  the  assurances  of  the  mort- 
gagor from  whom  he  purchases,  when  he  might  by  the  use  of  rea- 
sonable diligence  ascertain  the  true  amount  of  the  incumbrance,  the 
mortgagee  is  not  estopped  from  claiming  the  amount  due  him  as 
against  the  purchaser.  If  a  written  agreement  as  to  the  amount  of 
the  incumbrance  be  taken  from  the  mortgagee  before  completing 
the  purchase,  the  latter  will  not  be  allowed  to  prove  verbal  state- 
ments and  assurances  made  by  him  as  to  the  nature  and  extent  ef 
the  incumbrance,  unless  a  mistake  be  shown  in  the  agreement  as 
written  ;  and  on  the  other  hand,  he  will  be  estopped  from  claiming 
any  more  than  the  written  agreement  calls  for.^ 

1  Preble  v.  Conger,  66  111.  370. 
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I.  Purchase  Subject  to  a  Mortgage. 

736.  The  darise  in  a  deed  referring  to  the  existence  of  a 
prior  mortgage  is  of  much  importance  in  other  ways  than  in  de- 
termining whether  the  purchaser  engages  to  pay  the  mortgage, 
or  merely  buys  subject  to  it.  In  the  first  place,  it  may  qualify  the ' 
grantor's  liability  upon  the  covenants  of  the  deed  against  incum- 
brances by  showing  the  existence  of  the  mortgage,  and  that,  as 
between  him  and  the  grantee,  the  latter  is  to  pay  it.^  It  may 
prevent,  by  a  statement  as  to  what  an  incumbrance  upon  the 
property  is,  any  liability  on  the  part  of  the  grantor  to  the  penal- 
ties imposed  by  statute  upon  one  who  sells  incumbered  property 
without  disclosing  the  incumbrance.  It  may  preclude  the  grantee 
from  impeaching  the  validity  of  the  mortgage  existing  upon  the 
property  conveyed.'  It  may  subject  the  land  to  the  burden  of  the 
mortgage  without  imposing  upon  the  grantee  any  personal  liability 
to  pay  it.^  It  may  have  an  important  bearing  upon  the  liability  of 
the  grantor  in  case  an  extension  of  the  mortgage  is  afterwards  made 
without  his  consent.^  It  may  render  the  grantee  directly  liable  for 
the  mortgage  debt  to  the  mortgagee,  or  it  may  make  him  liable 
merely  to  his  grantor.^  Moreover,  under  this  clause  arise  ques- 
tions of  notice  affecting  others  who  may  claim  under  the  deed.^ 
The  mode,  therefore,  in  which  this  clause  is  expressed  is  of  extreme 
importance,  both  in  the  drawing  of  the  instrument  and  in  the  inter- 
pretation of  its  effect. 

1  CoHina  v,  Bowe,  1  Abb.  if.  C.  97.  ^  Garaaey  v,  Rogers,  47  N.  T.  283, 7  Am. 

*  Bitter  V.  PbUlips,  53  N.  Y.  586.  Bep.  440;  BinaM  t;.  Paige,  1  Abb.  App. 

*  Ck>lliiia  V,  Rowe,  1  Abb.  N.  C.  97 ;  Mc    Dec  138. 

Conihe  v,  iUes,  107  N.  Y.  404,  14  N.  E.       •  Campbell  v,  Vedder,  1  Abb.  App.  Dec. 
Rep.  286.  295. 

«  CalTO  9.  DaTiee,  8  Hnn,  229,  73  N.  Y. 
211,  29  Am.  Rep.  130. 
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One  having  purchased  land,  by  a  deed  with  oovenants  of  seisin 
and  warranty,  mortgaged  it  to  his  grantor  for  the  purchase-money, 
by  a  deed  containing  the  same  covenants.  Being  evicted  by  a  para- 
mount title,  he  brought  an  action  against  his  grantor  on  his  cove- 
nant of  seisin.  The  action  was  held  to  be  maintainable,  the  mort- 
gagor's covenants  not  operating  as  a  rebutter.^ 

When  land  is  conveyed  ^^  subject  to"  a  mortgage,  and  the  amount 
of  it  is  deducted  from  the  consideration,  with  the  intention  that  it 
shall  be  paid  by  the  grantee,^  it  is  important  that  the  mortgage  be 
excepted  from  the  covenants  of  the  deed ;  otherwise  the  grantor 
may  be  held  to  have  covenanted  against  the  incumbrance,  and  to 
have  made  himself  liable  for  its  payment.^  The  fact  that  the  in- 
cumbrance is  mentioned  in  a  deed  to  which  reference  is  made  does 
not  avail  to  qualify  the  covenants  of  a  deed.^  Oral  evidence  that 
the  parties  intended  or  agreed  that  the  incumbrance  should  be  ex- 
cepted from  the  covenants  is  not  admissible,  because  its  effect  would 
be  to  vary  or  control  the  deed.*^ 

The  mention  of  an  existing  mortgage  for  a  certain  amount  is 
only  by  way  of  description  and  identification  of  the  mortgage, 
which,  to  the  extent  of  all  sums  due  thereon  for  principal  or  inter- 
est, is  a  single  incumbrance.  A  covenant  that  the  premises  *^  are 
free  from  all  incumbrances  except  as  aforesaid,"  is  not  a  covenant 
that  there  was  no  interest  due  upon  the  mortgage  at  the  time  of 
the  conveyance  ;  and  therefore  the  grantee  cannot  recover  from  the 
grantor,  in  an  action  upon  the  covenant,  the  amount  of  accrued  in- 
terest he  has  been  obliged  to  pay  to  prevent  a  foreclosure  of  the 

736.  One  who  purchases  an  equity  of  recLemption  by  a  deed 
without  oovenants  takes  the  estate  charged  with  the  payment  of 
the  mortgage  debt.  It  is  presumed,  in  the  absence  of  a  special  con- 
tract or  of  any  unusual  circumstance,  that  the  amount  paid  was 
the  price  of  the  property  purchased,  less  the  amount  of  the  mort- 
gage, and  it  would  be  for  the  purchaser,  and  not  the  seller,  to  dis- 

^  §68;  Sumner  o.  Barnard,  12  Met.  459.  '  Estabrook  v.  Smith,  6  Gray,  57S,  66 

'  A  clante  binding  the  grantee  to  assome  Am.  Dec.  445 ;  King  v.  Kilbride,  5S  Conn, 

an  existing  mortgage  may  be  as  foUows :  109, 19  Atl.  Rep.  519.    In  these  cases  the 

"Said  premises  are  hereby  oonreyed  sub-  covenant   against   incnmbranoes  excepted 

ject  to  a  certain  mortgage,  dated,  etc.,  and  the  mortgage*  but  the  corenant  of  warruitj 

recorded,  etc.,  and  of  which  the  sum  of  did  not;  and  it  was  held  that  the  mortgagor 

$ is  now  due,  which  mortgage  the  said  was  bound  to  pay  it. 

grantee,  his  heirs  and  assigns,  are  to  assume  ^  Harlow  v.  Thomas,  15  Pick.  66. 

and  pay,  the  said  amount  forming  a  part  of  *  Spurr  v,  Andrew,  6  Allen,  420. 

the  abore-named  consideration.'*  Crocker's  *  Shanahan  v.  Perry,  130  liass.  460. 
Com.  Forms,  38. 
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charge  the  incumbrance.^  In  such  case,  therefore,  the  purchaser 
cannot  pay  o£E  the  debt,  and  then  keep  the  mortgage  alive  by  tak- 
ing an  assignment  of  it  to  himself,  and  set  it  off  against  an  unpaid 
balance  still  due  from  him  to  his  vendor.^  If  it  appear  that  the 
incumbrances  were  not  deducted  from  the  consideration  paid,  and 
the  purchaser  has  given  back  a  mortgage  for  the  purchase-money, 
although  his  deed  be  without  covenants,  and  he  knew  of  the  exist- 
ence of  the  incumbrances,  he  may  pay  them  off,  and  deduct  the 
amount  from  the  mortgage  he  has  given.^  In  such  case  the  mort- 
gagor remains  the  debtor,  and  the  land  is  simply  security  for  the 
debt* 

When  one  purchases  land  expressly  subject  to  a  mortgage,  the 
land  conveyed  is  as  effectually  charged  with  the  incumbrance  of 
the  mortgage  debt  as  if  the  purchaser  had  expressly  assumed  the 
payment  of  the  debt,  or  had  himself  made  a  mortgage  of  the  land 
to  secure  it.'^  The  conveyance  of  land  subject  to  a  mortgage  op* 
erates  to  give  priority  to  the  mortgage,  both  as  against  the  purchaser 
and  those  claiming  liens  under  judgments  subsequently  rendered.^ 
The  amount  of  an  existing  mortgage  having  been  deducted  from 
the  purchase-money  of  the  incumbered  property,  the  grantee  in 
effect  undertakes  to  pay  the  amount  of  the  purchase-money  repre- 
sented by  the  mortgage  to  the  holder  of  it,  and  he  is  as  effectually 
estopped  to  deny  its  validity  as  he  would  be  had  he  in  terms  agreed 
to  pay  such  mortgaged  The  difference  between  the  purchaser's 
assuming  the  payment  of  the  mortgage  and  simply  buying  subject 
to  the  mortgage  is  simply  that  in  the  one  case  he  makes  himself 

1  Shuler  o.  Hardin,  25  Ind.  386 ;  Gayle  t;.  Cobb  v.  Dyer,  69  Me.  494 ;  Faller  v.  Haot, 
Wilson,  30  Gratt.  166,  5  Reporter,  667 ;  48  Iowa,  163 ;  Manwaring  v,  Powell,  40 
Savings  Bank  V.Grant,  41  Mich.  101 ;  Dick-  Mich.  371;  Berry  v.  Whitney,  40  Mich, 
aaon  v.  Wilh'ams,  129  Mass.  182,  37  Am.  65  ;  Chad  wick  v.  Island  Beach  Co.  43  N.  J. 
Rep.  316  ;  Cumberland  v,  Codrington,  3  £q.  616, 12  Atl.  Rep.  380. 
Johns.  (N.  T.)  Ch.  229, 262 ;  Belmont  v.  Co-  *  Bnndy  v.  Iron  Co.  38  Ohio  St.  300. 
man,  22  N.  T.  438 ;  Carpenter  v.  Koons,  20  ?  §  744;  Johnson  V.Thompson,  129  Mass. 
Pa.  St  222 ;  Scheppelmann  v,  Feurth,  87  398 ;  Tnite  v.  Stevens,  98  Mass.  305 ;  Han- 
Mo.  351 ;  Guernsey  v.  Kendall,  55  Yt.  201,  cock  v.  Fleming,  103  Ind.  533,3  N.  £.  Rep. 
quoting  text;  Gerdine  v.  Menage,41  Blinn.  254;  Washington,  O.  &  W.  R.  R.  Co.  v. 
41 7,  43  N.  W.  Rep.  91 .  Cazenove,  83  Va.  744,  749, 3  S.  £.  Rep.  433 ; 

*  Atherton  v.  Toney,  43  Ind.  211 ;  Bunch  Dargan  v.  McSween,  ^  S.  C.  324, 11  S.  £. 
V.  Grave,  HI  Ind.  351,  12  N.  E.  Rep.  514.  Rep.  1077,  quoting  text    A  purchaser  who 

*  Wolbert  v.  Lucas,  10  Pa.  St.  73,  49  accepts  a  deed  containing  a  covenant  "  that 
Am.  Dec.  578.  all  incumbrances  on  the  within  estate  shall 

*  Wadsworth  v.  Lyon,  93  N.  Y.  201,  45  be  removed  within  ninety  days  from  the 
Am.  Rep.  190 ;  Bennett  v.  Bates,  94  N.  T.  date  hereof,  excepting  a  mortgage  "  for  a 
354,  26  Hun,  364  ;  Johnson  v,  Lasker  Real  certain  sum,  in  effect  agrees  to  hold  the 
Est.  Asso.  (Tex.)  21  S.  W.  Rep.  461.  property  subject  to  a  mortgage  for  that 

^  Sweetzer  v.  Jones,  35  Yt.  317,  82  Am.  sam.  Brown  v.  Sooth  Boston  Sav.  Bank, 
Dec.  639 ;  Guernsey  v.  Kendall,  55  Vt.  201 ;    148  Mass.  300,  19  N.  E.  Rep.  382. 
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• 

personally  liable  for  the  payment  of  the  debt,  and  in  the  other  case 
he  does  not  assame  such  liability.^  In  both  cases  he  takes  the  land 
charged  with  the  payment  of  the  debt,  and  is  not  allowed  to  set  ap 
any  defence  to  its  yalidity,  as,  for  instance,  that  the  mortage  is 
void  wholly  or  in  part  on  account  of  usury .^ 

A  statement,  however,  in  a  deed  of  a  portion  of  the  premises 
covered  by  a  mortgage,  made  by  a  purchaser  from  the  original 
mortgagor,  that  the  grant  is  subject  to  such  mortgage,  does  not 
alone  make  this  mortgage  a  specific  charge  upon  the  portion  or  in- 
terest granted  by  such  deed.^ 

If  the  equity  of  redemption  be  sold  on  execution,  the  purchaser 
cannot  either  legally  or  equitably  claim  that  the  mortgagor  shall 
pay  ofiE  the  mortgage.  The  purchase  is  made  subject  to  the  mort> 
gage,  and  the  premises,  as  between  the  purchaser  and  the  mort- 
gagor, become  primarily  liable  for  the  debt.^  In  a  levy  of.  an  ex- 
ecution on  an  equity  of  redemption,  the  amount  of  an  existing 
mortgage  having  been  allowed  in  the  creditor's  favor  in  the  appraisal 
of  the  interest  set  off  to  him,  he  cannot  set  up  the  invalidity  of  the 
incumbrance.^  A  purchaser  at  an  execution  sale  is  in  the  same 
position,  in  respect  to  previous  incumbrances,  as  one  who  takes  title 
by  a  quitclaim  deed,  or  by  a  deed  made  expressly  subject  to  incum- 
brances.^ 

If  the  premises  be  conveyed  to  the  mortgagee  by  a  deed  which 
recites  that  the  conveyance  is  made  subject  to  the  mortgage  which 
forms  part  of  the  consideration  of  the  conveyance,  the  mortgage  is 
paid,  and  the  mortgagee  cannot  maintain  a  suit  against  the  mort- 
gagor upon  the  mortgage  debt,  or  for  a  deficiency.^  In  like  man- 
ner, if  the  mortgagee  is  a  corporation,  and  the  mortgaged  land  is 
afterwards  purchased  by  the  corporation  and  conveyed,  subject  to 
the  mortgage,  to  the  president  of  the  corporation,  the  conveyance 

1  Woodbarf  v.  Swan,  58  N.  H.  380;  d«rk«mp  v.  Slwlton,  11  Paige,  28,  Clarke 

Strohaoer  v.  Volts,  42  Micb.  444,  4  N.  W.  Ch.'SSl ;  Loyelaoe  v.  Webb,  62  Ala.  271. 

Rep.  161 ;  Winana  o.  Wilkie,  41  Mich.  264 ;  ^  Delaware  &  Hadson  Canal  Co.  v.  Bod- 

Stephens  v.  Claj  (Colo.),  30  Pac.  Rep.  43,  nell,  46  Conn.  9;  Lord  v.  Sill,  23  Conn. 

45.  319 ;  Waterman  v.  Curtis,  26  Conn.  241 ; 

^  Green  p.  Turner,  38  Iowa,  112 ;  Orei-  Rnasell  v.  Dudley,  3  Met.  147. 

ther  V.  Alexander,  15  Iowa,  470;  Perry  v.  «  Bunch  v.  Grave,  111  Ind.  351, 12  N.  £. 

Keama,  13  Iowa,  174 ;  Pinnell  v.  Boyd,  33  Rep.  514 ;  Norman  v.  Norman  (S.  C),  U 

N.  J.  £q.  190 ;  Dolman  v.  Cook,  14  N.  J.  S.  E.  Rep.  1096. 

Eq.  56,  63 ;  Conover  v.  Hobart,  24  N.  J.  ^  Dickaaon  v.  Williams,  129  Masai  182, 

£q.  120;  Lee  V.  Stiger,  30  N.  J.  Eq.  610;  37  Am.  Rep.  31B;  Cock  v.  Bailey,  146  Pa. 

Fuller  V.  Hunt,  48  Iowa,  163.  St  328,  23  Atl.  Rep.  370 ;  Carpenter  v. 

'  Slater  v.  Breese,  36  Mich.  77  ;  Stephens  Eoons,  20  Pa.  St.  222 ;  Dollar  SavingB  Bank 

V,  Clay  (Colo.),  30  Pac.  Rep.  43.  v.  Burns,  87  Pa.  St.  491. 

«  Russell  V.  AUen,  10  Paige,  249 ;  Van- 
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being  bo  made  for  the  purpose  of  preventing  the  merging  of  the 
mortgage,  the  mortgagee  having  thus  beneficially  acquired  the  prop- 
erty, the  transaction  operates  as  a  payment  of  the  mortgage,  and 
the  corporation  cannot  recover  the  mortgage  debt  in  an  action 
against  the  mortgagor.^ 

Under  a  deed  containing  general  covenants  of  warranty,  with 
a  recital  of  an  existing  mortgage  upon  it,  the  grantor  really  as- 
sumes the  payment  of  the  mortgage ;  and  when  he  pays  it  he  pays 
his  own  debt,  and  cannot  enforce  it  or  hold  it  against  the  pur- 
chaser. The  grantor's  assignee  in  insolvency,  or  for  the  benefit  of 
creditors,  stands  in  the  same  position,  and,  if  he  pays  the  mortgage 
and  takes  an  assignment  of  it,  he  cannot  enforce  it  against  the 
purchaser.^ 

737.  One  who  has  purchased  subject  to  a  mortgage  is  not 
entitled  to  the  benefit  of  collateral  security  placed  in  the  hands 
of  the  mortgagee  by  the  vendor  after  the  execution  of  the  mortgage. 
By  purchasing  in  this  way,  the  land  becomes  the  primary  fund  for 
the  payment  of  the  mortgage  debt,  and  the  purchaser  has  nothing 
to  do  with  any  other  security  taken  for  the  debt  not  a  part  of  the 
original  transaction.^ 

The  principles  of  equity  in  regard  to  the  marshalling  of  securi- 
ties are  not  applicable  to  the  case  of  a  mortgagee  and  a  subsequent 
purchaser  of  the  equity  of  redemption;  but  are  confined  to  cases 
where  two  or  more  persons  are  creditors  of  the  same  debtor,  and 
have  successive  demands  upon  the  same  property,  the  one  prior  in 
right  having  other  securities.  The  purchaser  takes  what  he  pur- 
chases,—  the  equity  of  redemption, -— and  nothing  more.  He  ac- 
quires no  equitable  interest  in  other  securities  held  by  the  mortgagee,^ 
and  he  has  no  right  to  have  the  mortgage  debt  charged  upon  the 
mortgagor  personally  in  exoneration  of  the  land.^  He  cannot  ob- 
ject to  a  release  of  the  mortgagor  from  personal  liability  on  the 
debt ;  nor  can  he  claim  that  a  payment  made  by  the  mortgagor 
in  consideration  of  the  release  is  a  payment  in  part  satisfaction 
of  the  mortgage.^ 

738.  If  the  purchaser  buys  a  mere  equity  of  redemption,  he 
is  not  personally  liable  for  the  mortgage  debt ;  ^  or  liable  either 

1  Katioiuil   InTestment   Co.    v.   Nordin  Brewer  v.  Staples,  3  Sandf.  Ch.  579 ;  Ma- 

(Minn.),  52  N.  W.  Rep.  899.  thews  v.  Aikiti,  1  K.  Y.  595. 

3  Byles  9.  Kellogg,  67  Mich.  818,  34  N.  •  Osborn  v.  Williams,  82  Iowa,  456,  48 

W.  Rep.  671.  N.  W.  Rep.  811. 

s  Brewer  9.  Staple*,  a  Sandf.  Ch.  579.  M748;  Shepherd  v.  May,   115  U.  S. 

«  SteTens  v.  Church,  41  Conn.  369.  505, 6  Sup.  Ct.  Rep.  119  ;  Elliott  v,  Sackett, 

ft  Cherry  v.  Monro,  2  Barb.  Ch.  618;  108  U.  S.  132,  2  Sap.  Ct.  Rep.  375;  Fiske 
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legally  or  equitably  to  indemnify  his  grantor  against  the  mortgage.^ 
He  may  give  up  the  property  at  any  time  in  satisfaction  of  the 
lien.^  The  mortgage  debt  remains  an  incumbrance  upon  the  estate, 
and  a  debt  of  the  mortgagor,  but  not  a  debt  of  the  person  bnying. 
In  the  absence  of  a  special  agreement  to  assume  the  mortgage,  or 
words  in  the  grant  importing  in  some  form  that  he  assumes  the 
payment  of  it,  the  purchaser  is  not  personally  liable  for  it.^ 

Where,  by  the  terms  of  contract  for  the  purchase  of  real  estate, 
the  vendee  is  to  take  it  subject  to  a  certain  mortgage,  he  may 
properly  refuse  to  accept  a  deed  containing  a  clause  reciting  that 
he  assumes  the  payment  of  such  mortgage.^  If,  having  made  such 
a  contract,  he  accepts,  without  inspection,  a  deed  wherein  he  is 
made  to  assume  the  mortgage,  and  he  does  not  discover  this  until 
judgment  for  a  deficiency  has  been  entered  against  him  in  a  fore- 
closure suit,  he  may  have  the  judgment  opened,  and  may  show  by 
the  contract  that  he  was  not  liable  for  the  deficiency,^  and  may  have 
the  mortgage  reformed  by  striking  out  the  assumption  clause,  unless 
an  estoppel  has  arisen  in  favor  of  a  third  person.^  An  innocent  pur- 
chaser for  value  of  a  mortgage  note  has  a  right  to  rely  upon  recitals 
in  a  deed  from  the  mortgagor  to  a  subsequent  grantee  by  which  the 
latter  assumes  the  mortgage  debtJ 

The  proof  of  the  recording  of  a  deed,  in  which  there  is  a  cove- 
nant that  the  grantee  shall  assume  and  pay  an  existing  mortgage, 
raises  a  presumption  that  the  title  vested  in  the  grantee,  and  that 
he  is  bound  by  the  covenant,  unless  there  be  evidence  tending  to 
show  the  contrary.®  In  the  absence  of  fraud,  a  grantee  who  has 
assumed  a  mortgage  cannot  show  by  parol  evidence  that  he  never 
agreed  to  assume  it,  and  that  he  never  authorized  or  knew  of  the 
insertion  of  such  an  agreement  in  the  deed.^ 

On  the  other  hand,  if  the  contract  of  sale  provides  that  the  pur- 

V.  Tolman,  124  MasR.  254,  26  Am.  Rep.  «  Lewis  v.  Day,  53  Iowa,  575,  5  N.  W. 
659 ;  Strong  o.  Conyerse,  8  Allen,  557,  85  Rep.  753 ;  Manhattan  L.  Ins.  Co.  v.  Craw- 
Am.  Dec.  732;  Belmont  v.  Coman,  22  N.  ford,  9  Abb.  N.  C.  365. 
Y.  438 ;  Hoy  v.  Bramhall,  19  N.  J.  £q.  74 ;  ^  Northern  Dispensary  of  N.  T.  o.  Mer- 
Ronrke  v.  Coal  ton,  4  Bradw.  259 ;  Hall  v,  riam,  59  How.  Pr.  226 ;  Deyermand  f. 
Mobile  &  Montgomery  Ry.  Co.  58  Ala.  10;  Chamberlin,  22  Hnn,  110;  Waring  v.  Som- 
Merriman  v.  Moore,  90  Pa.  St.  78 ;  I^w-  bom,  82  N.  Y.  604. 

rence  v,  Towle,  59  N.  H.  28 ;  Guemsey  v.  «  Real  Estate  Trust  Co.  v.  Balch,  13 

Kendall,  55  Vt.  201.  Jones  &  &  528 ;  Kilmer  v.  Smith,  77  N.  Y. 

1  Smith  t;.  Tnislow,  84  N.  Y.  660.  226,  affirming  11  Jones  &  S.  461. 

3  Tichenor  v,  Dodd,  18  N.  J.  £q.  454,  7  Hay  den  v.  Snow,  9  Biss.  511. 

and  cases  cited.  ^  Lawrence  v.  Farley,  9  Abb.  N.  C.  371. 

8  Shepherd  V.May,  115  U.S.  505,6  S.Ct.  •  Mnhlig  v.  Fiske,  131  Mass.  110;  Coo- 

119;  Johnson  17.  Monell,  13  Iowa,  300;  Chil-  Hdge  v.  Smith)  129  Mass.  554;  Blyer  r. 

ton  17.  Brooks,  71  Md.  45,  20  AtL  Rep.  125.  Monholland,  2  Sandf.  Ch.  478. 
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chaser  shall  assame  and  pay  an  existing  mortgage,  but  the  deed 
omits  to  provide  for  this,  it  would  seem  that  the  contract  might  be 
enforced  specifically  when  it  is  established  that  there  will  be  a  defi- 
ciency, and  the  amount  of  this  has  been  definitely  ascertained.^ 

739.  The  purchase  of  a  paramount  title  by  the  grantee  of 
the  mortgagor  does  not  inure  to  the  benefit  of  the  mortgagee,  nor 
does  it  operate  in  any  way  to  confirm  the  mortgage  title.' 

739  a.  The  recital  of  a  mortga^ge  to  which  the  oonveycmce  is 
subject  must  be  sufficient  to  put  the  purchaser  upon  inquiry, 
and  to  lead  to  the  discoyery  of  the  mortgage  referred  to.  A  very 
general  reference  may  be  sufficient  if  the  mortgage  is  recorded ;  but 
if  not  recorded,  the  reference,  to  amount  to  anything,  must  give 
the  purchaser  a  clue  for  making  such  inquiry  as  will  discover  the 
unrecorded  mortgage.  Thus,  if  the  owner  of  land,  which  is  subject 
to  a  duly  recorded  mortgage  for  $1,000,  conveys  it  by  deed  contain- 
ing this  clause,  ^^  subject  nevertheless  to  two  mortgages  for  $1,000, 
and  $2,000  respectively,"  and  no  mortgage  for  $2,000  has  ever  been 
on  record,  the  recital  does  not  of  itself  create  any  lien,  and  does 
not  put  the  purchaser  upon  inquiry  outside  of  the  line  of  the  title.^ 

II.  Assumption  of  Mortgage  hy  Purchaser. 

740.  (Generally,  one  purchasing  land  subject  to  an  existing  mort- 
gage does  not  merely  purchase  the  equity  of  redemption,  but  pur- 
chases the  whole  estate,  and  assumes  the  payment  of  the  mortgage 
as  a  part  of  the  purchase-money  of  it.*  The  vendor,  especially  if 
he  be  also  the  mortgagor,  usually  requires  such  an  undertaking  on 
the  part  of  the  purchaser,  so  that  the  debt  may  be  a  charge  upon 
him,  and  not  merely  a  charge  upon  the  land.  As  between  these  par- 
ties the  purchaser  thus  becomes  primarily  liable,  and  the  mortgagor 
only  a  surety  for  the  payment  of  the  debt.  The  mortgaged  prop- 
erty, moreover,  becomes,  as  between  them,  the  primary  fund  for 
the  payment  of  the  debt.  The  purchaser,  having  made  the  mort- 
gage debt  his  own  debt,  cannot  take  an  assignment  of  the  mortgage, 
and  hold  it  as  an  independent  title,  but  it  is  thereupon  merged  and 
discharged.^    If  the  grantor  afterwards  pays  the  mortgage,  he  is 

^  Slaason  v.  Watkins,  12  Jones  &  S.  73.  ISO,  13  N.  £.  Rep.  547;  Holden  r.  Dunn 

•  Knox  V.  Easton,  3S  Ala.  345.  (111.),  S3  N.  E.  Rep.  413, 415.    Iowa :  Thei- 

*  McCrea  r.  Newman  (N.  J.  Eq.),  19  Atl.  sen  v,  Dayton,  82  Iowa,  74,  47  N.  W.  Rep. 
Rep.  198.  891.    Kew  Tork :  Russell  v,  Pistor,  7  N.  Y. 

^  George  v.  Andrews,  60  Md.  26,  45  Am.  171,  57  Am.  Dec.  509;  Jnmel  v.  Jumel,  7 

Bep.  706.  Paige,  591 ;  Mills  v.  Watson,  1    Sweeny, 

^  minois:  Lilly  v.  Palmer,  51  HI.  331;  374;  Blyer  v.  Monholland,  2  Sandf.  Ch. 

Corostock  r.  Hitt,  37  III.  542;  Fowler  v.  478;  Gilbert  v.  Ayerill,  15  Barb.  20;  An- 

Fay,  62  111.  375 ;  Drary  v.  Holden,  121  111.  drew  r.  Wolcott,  16  Barb.  21.    Virginia: 
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subrogated  to  the  rights  of  the  mortgagee,  and  may  hold  it  and  en- 
force it  as  against  the  rights  of  the  purchaser.^  If  a  senior  mort- 
gagee becomes  the  purchaser,  and  assumes  the  payment  of  a  junior 
mortgage,  his  own  mortgage  ia  merged  and  discharged,  so  that  the 
junior  mortgage  takes  precedence.^ 

One  'Who  has  assumed  the  payment  of  a  mortgage  cannot  de- 
fend against  a  claim  of  dower  by  the  widow  of  the  grantor,  by  set- 
ting up  an  assignment  of  the  mortgage  to  himself  upon  payment,  of 
the  amount  due,  she  haying  joined  to  release  dower  in  the  mort- 
gage, but  not  in  the  deed  to  him.^  In  like  manner,  one  who  has 
assumed  the  payment  of  two  mortgages  upon  the  granted  premises 
cannot,  by  taking  an  assignment  of  the  first  mortgage,  defend 
against  the  second.^ 

When  the  lands  have  thus  become  the  primary  fund  for  the 
payment  of  the  debt,  subsequent  purchasers  are  chargeable  with 
notice  of  this  equitable  right  to  resort  to  the  land,  equally  as  if 
their  own  deeds  in  terms  disclosed  that  they  were  to  take  the  prem- 
ises subject  to  the  payment  of  the  mortgage.* 

740  a.  The  identity  of  the  mortgaffe  assumed,  when  left  in 
doubt  by  the  terms  of  the  deed,  may  be  shown  by  parol  evidence. 
Thus  where  a  deed,  in  describing  a  mortgage  assumed  by  the 
grantee,  gives  its  date  and  amount,  but  recites  that  it  was  executed 
by  the  grantor,  whereas  it  was  by  the  grantor's  grantor,  and  there 
is  no  other  mortgage  of  like  amount  and  date,  parol  evidence  is  ad- 
missible to  apply  the  covenant  to  the  mortgage,  and  reformation  of 
the  covenant  is  not  necessary.^ 

740  b.  11  the  oonveyanoe  be  to  a  trustee  who  assumes  an 
existing  mortgage,  and  the  trustee  holds  the  title  for  the  benefit 
of  others  who  p.aid  the  consideration,  in  case  of  a  deficiency  each 
beneficiary  under  the  trust  is  liable  therefor  in  proportion  to  the 
amount  of  his  separate  interest  in  the  property,  and  no  further  J 

741.  A  purchaser  who  assumes  the  mortgage  becomes  as 
to  the  mortgagor  the  principal  debtor,  and  the  mortgagor  a 

Gayle  r.  Wikon,  SO  Gratt.  166,  5  Reporter,  Marsh  o.  Pike,  10  Paige,  695;  Sidwell  v. 

667.  Wheaton,  114  HI.  267,  2  N.  E.  Rep.  183. 

1  Weeks  v.  Garvej,  24  Jones  &  8.  557, 4  «  N^w  York  L.  Ins.  Co.  p.  Aitkin,  125 

N.  Y.  Supp.  890.  N.  Y.  660,  26  N.  B.  Rep.  782;  JacksoB  p. 

a  Fowler  V.  Fay,  62  ni.  875.  Clark,  7  Johns.  214;  Jackson  v.  SiU,  11 

>  McCabe  v.  Swap,  14  Allen,  188.  Johns.  201 ;  Loomis  v.  Jackson,  19  Johns. 

«  Converse  v.  Cook,  8  Vt.  164.    *  449 ;  Dodge  v.  Potter,  18  Barb.  193,  201 ; 

^  Weber  v,  Zetmet,  30  Wis.  283 ;  Freeman  Barr  v.  Insurance  Co.  16  N.  Y.  267. 

r.  Auld,  44  N.  Y.  50,  37  Barb.  587 ;  Cairo  ?  Reynolds  v.  Diets,  34  Neb.  265,  61  N. 

r.  Davies,  8  Hun,  222,  29  Am.  Rep.  130;  W.  Rep.  747;  Bear  v.  Koenigstein,  16  Neb. 

Newton  «.  Manwarring,  10  N.  Y.  Snpp.  347 ;  65,  20  N.  W.  Rep.  104. 
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surety;^  bat  the  mortgagee,  unless  he  has  assented  to  such  an 
arrangement,  may  treat  both  as  principal  debtors,  and  may  have 
a  personal  decree  against  both.^  The  mere  assignment  by  the 
mortgagor  of  his  interest  in  the  mortgaged  premises  to  a  third  per- 
son, \7ho  agrees  to  pay  ofiE  the  mortgage,  does  not  release  the  mort- 
gagor. There  is  no  novation  unless  there  be  something  to  show 
that  the  mortgagee  has  released  the  mortgagor,  and  has  agreed  to 
look  solely  to  the  purchaser  for  payment  of  the  mortgage  debt.^ 
There  must  be  a  substitution  of  a  new  obligation  for  the  old  one, 
and  the  new  obligation  must  be  a  valid  one.  The  acceptance  by 
the  mortgagee  of  a  second  mortgage  upon  the  property  from  the 
purchaser  would  not  release  the  first  mortgagor.^  The  mortgagee 
may  release  the  mortgagor  from  his  personal  liability  in  such  case 
without  discharging  the  land,  or  the  grantee,  who  assumed  the 
debt.^  But  he  cannot  release  the  grantee,  who  has  thus  become  the 
principal  debtor,  without  releasing  the  mortgagor  wBo  has  become 
the  surety.^  He  may,  by  his  dealings  with  the  purchaser  and  mort- 
gagor, recognize  the  former  as  the  principal  debtor,  and  the  latter 
as  surety  towards  himself.  Any  material  alteration  of  the  mort- 
gage contract  will  discharge  the  mortgagor.*^  Accordingly  a  clause 
in  a  mortgage  to  the  effect  that  the  mortgagee  would,  upon  request, 
release  portions  of  the  mortgaged  premises,  from  time  to  time,  upon 
receipt  of  a  certain  sum  per  acre,  having  been  abrogated  by  agree- 

^  §  1713 ;  Conaeotloat :  Boardman  v.Lar-  336 ;  Johnson  v.  Zink,  52  Barb.  396 ;  Ajera 

rabee,  51  Conn.  39.    minois:  Flaggv.  Gelt-  v.  Dixon,  78  N.  Y.  318 ;  Marsh  v.  Pike,  10 

macher,  98  111.  293;  Dean  v.  Walker,  107  Paige,  595,    596.    South  Carolina:   Cren- 

111. 540,  545,  47  Am.  Rep.  467,  quoting  text,  ahaw  v,  Thackston,  14  S.  C.  437.    TTtah  : 

Indiana:  Ellis  v.  Johnson,  96  Ind.  377;  Fiak  v.  Stevena  (Utah),  33  Pac.  Rep.  249. 

Figart  ».  Halderman,  75  Ind.  564.    Mary-  Vermont:  Willaon  o.  Barton,  52  Vt.  394. 

land:  George  v.  Andrews,  60  Md.  28,  45  Virginia:  Willard  v.  Woraham,  76  Va. 392. 

Am.   Rep.  706.    Minnoiota :   Alt  v.  Ban-  Wiaoonain :  Palmeter  v,  Carey,  63  Wis.  426, 

holier,  36  Minn.  57,  29  N.  W.  Rep.   674.  21  N.  W.  Rep.  798. 

Vev  York:  Wales  v.  Sherwood,  52  How.  -^  Shepherd  v.  May,  115  U.  S.  505,  6  Snp. 

Pr.  413;  Calvo  v,  Daviea,  8  Hnn,  222,  73  Ct.  119;  Corbett  c>.  Waterman,  1 1  Iowa,  86; 

N.  Y.  211,  215,  29  Am.  Rep.  130;  Fleiah-  Thompson  r.  Bertram,  14  Iowa,  476  ;  James 

hauer  v.  Doelloer,  9  Abb.  N.  C.  373;  Mar-  v.  Day,  37  Iowa,  164;  Hebert  v.  Doossan, 

shall  V.  Dayies,   78  N.   Y.  414,  58   How.  8  La.  Ann.   267;   Waters  t;.  Hubbard,  44 

Fr.  231 ;  Cornell  v.  Prescott,  2  Barb.  16;  Conn.  340. 

Knobloch  v.  Zachwet^ke,  21  J.  &  S.  391 ;  *  Spycher  v.  Werner,  74  Wis.  456,  43  N. 

Mutual  L.  Ins.  Co.  t;.  Davies,  12  J.  &  8.  W.  Rep.  161. 

172 ;  Comstock  v.  Drohan,  8  J.  &  S.  373, 71  *  Conneeticnt  Mnt.  L.  Ins.  Co.  v.  Tyler,  8 

N.  Y.  9 ;  Atlantic  Dock  Co.  v,  Loavitt,  54  Biss.  369. 

N.  Y.  35;  Trotter  v.  Hughes,  12  N.  Y.  74,  *  Tripp  ».  Vincent,  3  Barb.  Ch.  613. 

62  Am.  Dec.  137;  Belmont  v.  Comiin,  22  ^  Paine  v.  Jones,  76  N.  Y.  274;  Mutual 

N.  Y.  438 ;  Burr  v.  Beers,  24  N.  Y.  178,  11  L.  Ins.  Co.  v.  Davies,  12  Jones  &  S.  1 72. 

Am.  Rep.  320 ;  Thorp  v,  Keokuk  Coal  Co.  ^  George  v.  Andrews,  60  Md^26,  45  Am. 

48  N.  Y.  253 ;  Rubens  v.  Prindle,  44  Barb.  Rep.  706. 

VOL.  I.             44  689 


§  742.]  A  purchaser's  rights  and  liabilities. 

ment  between  the  holder  of  the  mortgage  and  a  purchaser  of  the 
property  who  had  assumed  the  payment  of  the  mortgage,  it  whs 
held  that  such  a  change  had  been  made  in  the  mortgage  contract 
as  to  release  the  mortgagor  from  all  liability  under  it.^  Doubtless 
the  abrogation  of  this  clause  impaired  a  valuable  privilege  which 
the  mortgagor  had  provided  as  to  the  mode  of  discharging  the 
debt;  but  however  that  may  be,  it  is  the  settled  rule  that  the  court 
will  not  inquire  whether  the  alteration  be  beneficial  or  injurious  to 
the  surety,  if  it  be  a  material  one.^ 

If  the  grantee  who  has  assumed  the  mortgage,  by  any  arrange- 
ment between  himself  and  the  mortgagee,  discharges  his  personal 
liability  for  the  mortgage  debt,  his  surety,  the  mortgagor,  is  also 
discharged.  If  after  such  discharge  the  mortgagor  pays  a  sum  of 
money  for  a  discharge  from  the  mortgagee's  claim  upon  the  mort^ 
gage  debt,  he  cannot  recover  the  amount  so  paid  by  him  from  the 
grantee,  though  the  latter  failed  to  advise  him  of  the  transaction 
with  the  mortgagee  which  resulted  in  the  discharge  of  the  grantee 
from  personal  liability .^ 

742.  When  extension  disoharcres  the  mortgagor.  —  A  pur- 
chaser having  assumed  the  payment  of  an  existing  mortgage,  and 
thereby  become  the  principal  debtor,  and  the  mortgagor  a  surety  of 
the  debt  merely,  an  extension  of  the  time  of  payment  of  the  mort- 
gage by  an  agreement  between  the  holder  of  it  and  the  purchaser, 
without  the  concurrence  of  the  mortgagor,  discharges  him  from  all 
liability  upon  it.^  The  holder  cannot  enlarge  the  time  of  payment 
and  protect  himself,  by  reserving  his  rights  against  the  suret}'  in 
the  agreement  of  extension.  Such  a  reservation  has  no  effect  unless 
the  mortgagor  agree  to  it.*  Where  a  mortgagee  made  an  arrange- 
ment with  a  debtor  of  the  mortgagor,  who  had  agreed  with  the  mort- 

1  Paine  v.  Jones,  14  Hun,  577.  134  III.  461,  467 ;  Union  L.  Ins.  Co.  p.  Han- 

s  Per  Gilbert,  J.,  in  Paine  v.  Jones,  14  ford,  \A3  U.  S.  1S7,  12  Sup.  Ct  Rep.  437. 

Hun,  577.  Per  Gray,  J. :  "The  rale  applies  whenever 

>  Knobloch  p.  Zschwetzke,21  J.  &  8.391.  the  creditor  gives  time  to  the  principal, 

*  Fitth  V.  Hay  ward,  28  Hun,  456 ;  Spencer  knowing  of  the  relation  of  principal  and 

V.  Spencer,  95  N.  Y.  353 ;  Murray  i^.  Mar-  surety,  although  he  did  not  know  of  that 

shall,  94  N.  Y.  61 1 ;  Union  Mat.  L.  los.  Co.  relation  at  the  time  of  the  original  contract." 

V.  Hanford,  27  Fed.  Rep.  588;  George  v.  Ewin  P.Lancaster,  6 Best  &S. 571 ;  Oriental 

Andrews,  60  Md.  26,  45  Am.  Rep.  706.  Financial  Corp.  r.  Overend,  L.  R.  7  Ch. 

«  §  948 ;  Keller  v.  Ashford,  133  U.  S.  610,  App.  142,  and  L.  R.  7  H.  L.  348 ;  Wheat  r. 

10  Sup.  Ct.  Rep.  494 ;  Calvo  v.  Davies,  8  Kendall,  6  N.  H.  504 ;  Guild  o.  Butler,  127 

Hun,  222,  affirmed  73  N.  Y.  211,  29  Am.  Mass.  386.  Or  even  if  that  relation  has  been 

Rep.  ISO;  Metz  v,  Todd,  36  Mich.  473;  created  since  that  time.    Oakeley r. Pashel- 

George  v.  Andrews,  60  Md.  26, 45  Am.  Rep.  ler,  4  Clark  &  F.  207,  233, 10  Bligh,  N.  S. 

706;  Chelton  v.  Brooks,  71  Md.  45,  20  Atl.  548,  590;  Colgrove  9.  Tallman,  67  N.  Y. 

Rep.  126 ;  Home  Nat.  Bank  v.  Waterman,  95 ;  Smith  r.  Shelden,  35  Mich.  42. 
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gjigor  to  pay  the  mortgage,  by  which  the  mortgagee  virtually  agreed 
to  look  to  the  debtor  for  such  payment,  and  gave  him  an  extension 
of  time,  and  for  more  than  twenty  years  accepted  interest  from  him, 
and  made  no  claim  upon  the  mortgagor,  who  supposed  the  mort- 
gage had  been  paid,  the  mortgage  lien  was  held  to  be  released.^ 

If  the  mortgagor  request  the  mortgagee  upon  the  maturity  of 
the  mortgage  to  foreclose  it,  on  the  ground  thai  the  premises  are 
then  sufficient  to  satisfy  the  mortgage,  but  might  depreciate  so 
as  to  become  inadequate,  the  mortgagor  will  not  be  liable  for  a 
deficiency  which  occurs  through  the  mortgagee's  neglect  to  comply 
with  such  request.^ 

But  the  mere  neglect  of  the  holder  of  a  mortgage  to  enforce  it, 
when  he  has  not  been  requested  to  do  so,  does  not  discharge  one 
who  has  become^ a  surety  or  guarantor  of  the  mortgage  debt, 
though  the  lapd  depreciate  so  as  to  be  inadequate  to  pay  it.^  A 
purchaser  of  mortgaged  land  cannot  restrain  a  foreclosure,  or  have 
the  land  declared  free  of  the  lien,  on  the  ground  that  the  land  has 
depreciated  through  delay  and  the  mortgagor  has  become  insol- 
vent.* 

A  purchaser  who  has  assumed  no  personal  liability  to  the  mortgagor 
which  the  latter  can  enforce,  but  has  merely  bought  subject  to  the 
mortgage,  is  in  no  sense  the  surety  of  his  vendor ;  and  an  extension 
of  the  time  of  payment  made  between  the  mortgagor  and  the  mort- 
gagee does  not  release  or  discharge  the  lien  of  the  mortgage  upon 
the  land  in  favor  of  the  purchaser.^ 

742  a.  In  other  courts,  however,  it  is  held  that  the  relation 
of  surety  between  the  grantor  and  the  grantee  does  not  in  any 
oase  involve  the  mortgagee  in  its  legal  effects.  His  rights  are 
held  to  remain  unchanged.  Both  the  mortgagor  and  the  purchaser 
who  has  assumed  the  mortgage  are  as  to  him  principals ;  and  he 
may  have  a  personal  decree  against  either  or  both.  The  obligation 
of  the  purchaser  is  treated  as  a  collateral  obligation,  which  the 
creditor  is  entitled  to  the  benefit  of.  In  short,  the  relation  of  sure- 
tyship exists  between  the  grantor  and  the  grantee  who  assumes  the 
payment  of  the  mortgage,  but  it  does  not  affect  the  relations  of  the 
mortgagor  and  mortgagee.^     The  contract  rights  of  the  mortgagee 

1  Dedrick    v.  Den    Bleyker,    85    Mich.  W.  Rep.  405 ;  Edler  t;.  Hasche,  67  Wis.  653, 

475,  48  N.  W.  Rep.  633.  81  N.  W.  Rep.  57. 

*  Remsen  v.  Beekman,  25  N.  Y.  552 ;  ^  Maher  v.  Lanfrom,  86  III.  513 ;  Chiltoa 

Bussell  V.  Weinberg,  2  Abb.  N.  C.  422.  v.  Brooks,  71  Md.  45,  20  AtL  Rep.  125. 

s  Hurd  v.  Callahan,  9  Abb.  N.  C.  374.  ^  Corbett  v.   Waterman,   U    Iowa,  86; 

«  Caae  v.  O'Brien,  66  Mich.  289,  33  N.  Crawford  v.  Edwards,  33  Mich.  354 ;  Huy- 

ler  V.  Atwood,  26  N.  J.  £q.  504 ;  Connecti- 
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cannot  be  changed  by  acts  of  the  mortgagor  and  his  grantee  to 
which  the  former  is  not  a  party.  ^^  He  may  therefore  continue  to 
hold  the  mortgagor  as  a  principal  debtor,  and  while  he  so  holds 
him  there  can  be  no  discharge  of  liability  on  the  ground  of  indul- 
gence to  one  who,  for  certain  purposes  not  afifecting  the  creditor, 
stands  towards  the  original  debtor  in  the  relation  of  a  principal  to 
his  surety."  ^ 

The  assumption  of  a  mortgage  by  a  purchaser  does  not  constitute 
a  novation  of  the  mortgi^e  debt,  even  if  the  mortgagee  subse- 
quently agrees  to  accept  the  purchaser  as  the  debtor  and  to  release 
the  mortgagor,  so  that  the  mortgage  debt  is  extinguished.^ 

743.  A  purchaser  of  a  portion  of  the  mortgaffed  premises, 
who  assmnes  the  payment  of  a  proportionate  part  of  the  mort- 
gage debt,  is  bound  to  pay  such  part  in  exoneration  of  the  residue.^ 
If  the  purchaser  agrees  to  pay  a  certain  sum  upon,  the  mortgage 
debt  when  due,  he  is  only  bound  to  pay  that  sum  without  interest.^ 
A  purchaser  who  has  agreed  to  pay  the  interest  on  a  mortgage  will 
not  be  required  to  accept  a  deed  which  provides  that  he  shall  pay 
the  mortgage.^ 

A  purchaser  of  part  of  a  tract  of  land  who  pays  off  a  mortgage 
upon  the  whole  is  entitled  to  be  subrogated  to  the  mortgage ;  ^  be- 
cause the  burden  of  such  a  mortgage  rests  only  in  part  upon  his 
land,  and  is  in  part  to  be  borne  by  the  owners  of  the  remaining 
portions  of  it.  But,  on  the  other  hand,  if  one  purchase  a  portion 
of  the  mortgaged  premises,  under  an  agreement  that  he  will  assume 
and  pay  the  whole  of  the  mortgage  debt,  then  the  whole  burden  of 
the  debt  is  annexed  to  that  portion  by  express  contract,^  and  he 
cannot  keep  the  mortgage  alive  by  taking  an  assignment  of  it,^  or 

cat  Mut.  Life  Ins.  Co.  v.  Mayer,  8  Mo.  App.  Higham  v.  Harris,  108  Ind.  246,  8  N.  E. 

18;  Meyer  r.  Lathrop,  10  Hnn,  66;   bat  Rep.  355;  Bowne  v.  Lynde,  91  N.  T.  93. 

the  latter  case  U  overroled  ia  Paine  v.       *  Edwards  o.  Thoetenaon,  64  Iowa,  680, 

Jones,  14  Hun,  577.    See  Sohier  i;  Loring,  21  N.  W.  Rep.  136. 

6  Cash.  537 ;  Boardman  v.  Larrabee,  51        *  Manhattan  L.  Ins.  Co.  v.  Crawford,  9 

Conn.  39 ;  Waters  v.  Habbard,  44  Conn.  Abb.  N.  C.  365. 

840.  *  Salem  v.  Edgerly,  S3  N.  H.  46 ;  Cham- 

1  Connecticat    Mut.    Life    Ins.    Co.    v.  plin  v.  Williams,  9  Pa.  St.  341 ;    Wright 

Mayer,  8  Mo.  App.  18,  per  Lewis,  P.  J. ;  v.  Briggs,  99  Ind.  563. 
Boardman  v,  Larrabee,  51  Conn.  39.  ^  Welch  v.  Beers,  8  Allen,   151 ;  Iowa 

3  Kelso  V.  Fleming,  104  Ind.  180,  3  N.  E.  Loan  and  Trost  Co.  v.  Mowery,  67  Iowa, 

Rep.  830.  113,  24  N.  W.  Rep.  747  ;  Ragg  v.  Brainerd, 

>  Torrey  v.  Bank  of  Orleans,  9  Paige,  57  Vt.  364;  Johnson  v,  Walter,  60  Iowa, 

649, 7  Hill,  260;  Hilton  r.  Bissell,  1  Sandf.  316, 14  N.  W.  Rep.  385 ;  MiUer  v.  Faster, 

Ch.  407;  Ayera  i;.  Dixon,  78  N.  Y.  318;  42  Minn.  366,  44  N.  W.  Rep.  256;  Hadett 

Harlem  Savings  Bank  v.  MickeUburgh,  57  v.  Sinclair,  76  Ind.  488. 
How.  Pr.  106;  Wright  v.  Briggs,  99  Ind.       "  Johnson  o,  Walter,  60  Iowa,  315,  14 

563;  Willard  v.  Worsham,  76   Va.  392;  N.  W.  Rep.  325. 
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acquire  any  equity  against  the  owner  of  the  other  portions  of  the 
mortgaged  premises,  by  redeeming  the  mortgage  from  a  sale  upon 
foreclosure.^ 

A  purchaser  of  a  portion  of  the  estate  subject  to  a  mortgage 
has  no  equity  to  have  his  land  relieved  from  the  burden  of  the 
mortgage,  as. against  a  subsequent  purchaser,  when  it  was  a  part 
of  his  contract  of  purchase  that  he  should  pay  the  purchase-money 
directly  in  satisfaction  of  the  mortgage.  On  the  contrary,  the  sub- 
sequent purchaser  has  an  equitable  right  to  have  the  purchase- 
money  so  applied  in  exoneration  of  his  own  land ;  and  as  against 
him  a  subsequent  agreement  between  the  mortgagor  and  the  first 
purchaser  making  a  different  application  of  the  purchase-money  is 
invalid.'  The  purchaser  who  has  assumed  the  payment  of  the 
mortgage  may  even  be  held  to  respond  in  damages  to  a  later  pur- 
chaser who  is  entitled  to  be  protected  from  the  mortgage,  for  al- 
lowing the  mortgage  to  be  foreclosed ;  and  the  measure  of  dam- 
ages will  be  the  value  of  that  portion  of  the  land  conveyed  to  such 
later  purchaser.^ 

Where,  upon  the  conveyance  of  a  part  of  the  mortgaged  land,  the 
purchaser  agrees  to  pay  the  entire  mortgage,  the  part  thus  conveyed 
becomes,  as  between  the  mortgagor  and  his  grantee,  primarily  lia- 
ble for  the  payment  of  the  debt ;  and  if  a  holder  of  the  mortgage, 
chargeable  with  actual  notice  of  that  fact,  releases  to  the  purchaser 
that  part  of  the  land  thus  conveyed,  which  in  value  exceeds  the 
amount  of  the  mortgage,  such  release  operates  as  a  discharge  of  the 
mortgage  upon  the  remainder  of  the  land  retained  by  the  mort- 
gagor.* 

744.  The  purchaser  is  not  allowed  to  defend  agrainst  the 
inortfirage  he  has  asstuned  to  pay,  on  the  ground  that  it  was  made 
without  consideration,  or  that  the  consideration  has  failed,  and 
therefore  is  not  valid  against  his  grantor;  for  the  latter  having 
appropriated  a  portion  of  the  purchase-price  of  the  land  to  the  pay* 
ment  of  a  sum  of  money  to  a  third  person,  and  made  it  a  charge 
upon  the  land,  it  does  not  matter  whether  there  was  any  legal 
obligation  upon  him  to  pay  it,  or  whether  it  was  at  the  time  of  the 
sale  a  lien  upon  the  land ;  his  grantee,  having  undertaken  to  pay  it, 
is  precluded  from  assailing  its  validity.^     The  same  rule  applies  to 

1  Miller  v,  Fasler,  42  Minn.  366,  44  N.  as  running  with  the  title.    Affirmed  106 

W.  Rep.  256.  N.  Y.  325. 

<  Baring  V.  Moore,  4  Paige,  166;  Bowne  *  Grocsbeck  v.  Mattison,  43  Minn.  547, 

V.  Lynde,  91  N.  Y.  92.  46  N.  W.  Rep.  185. 

s  Wilcox  V.  Campbell,  35  Han,  254.    The  «  Crawford  v.  Edwards,  33  Mich.  354  ; 

ooTenant  to  pay  the  mortgage  waa  regarded  Miller  v.  Thompson,  34  Mich.  10 ;  Haile  v, 

698 


§  744.]  A  PURCHASER'S  RIGHTS  AND  LIABILITIES. 

one  who  has  purchased  subject  to  a  mortgage,^  the  amount  of  which 
is  deducted  from  the  consideration  paid.^  But  it  seems  that  the 
grantor  may  confer  upon  the  purchaser  the  right  to  question  the 
validity  of  the  mortgage.^ 

One  who  has  assumed  the  payment  of  a  mortgage  cannot  contest 
the  validity  of  it,  or  show  that  the  amount  assumed  by  him  is  not 
due  upon  it ;  *  or  that  the  mortgagee  has  collateral  security  for  the 
same  debt;^  or  that  the  debt  is  different,  or  is  payable  in  a  manner 
different,  from  its  terms  ;^  or  that  the  real  estate  was  not  properly 
described  in  the  mortgaged  He  cannot  object  to  the  mortgage  on 
the  ground  of  an  alleged  defect  in  the  manner  of  execution,  as  that 
it  was  executed  by  an  attorney  whose  authority  is  not  shown,  when 
the  mortgagor  himself  does  not  interpose  that  objection.^ 

Although  the  consideration  of  the  mortgage  assumed  has  not 
been  fully  paid,  the  grantee  cannot  redeem  except  by  paying  the 
mortgage  in  full.  Thus,  where  a  mortgage  was  given  to  secure  a 
loan  and  certain  advances  which  the  mortgagee  agreed  to  make, 
one  claiming  under  the  grantee  sought  to  redeem  on  paying  the 
amount  of  the  loan  secured,  without  the  advances,  which  had  not 
at  that  time  been  made,  and  in  fact  the  condition  on  which  they 
were  to  be  made  had  not  been  performed ;  but  it  was  determined 

Nichols,  16  Hun,  37 ;  Parkinson  v.  Sher<  «  Ritter  v.  Phillips,  53  N.  Y.  586  ;  John- 
man,  74  N.  Y.  88,  30  Am.  Rep.  268;  Bond  son  v.  Parmely,  14  Hun,  398;  Scarry  r. 
V.  Dolby,  17  Neb.  491,  23  N.  W.  Rep.  351  ;  Eldridge,  63  Ind.  44,  7  Cent.  L.  J.  418; 
Clapp  V.  Hallidaj,  48  Ark.  258,  2  S.  W.  Kennedy  v.  Brown,  61  Ala.  296;  Green  r. 
Rep.  853 ;  McConibe  v.  Fales,  107  N.  Y.  Houston,  22  Kans.  35 ;  Fitzgerald  v.  Barker, 
404,  14  N.  £.  Rep.  285;  Pidgeon  v.  Trus-  85  Mo.  13;  Alt  v.  Banholzer,  36  Minn.  57, 
tees,  44  III.  501 ;  Dean  v.  Walker,  107  III.  29  N.  W.  Rep.  674. 
540,  47  Am.  Rep.  467.  See,  however,  Mansur  o.  Bartholomew 

^  §1481;  Eesley  v.  Sloan,  16  111.  App.  (Ind.),  8  Cent.  L.J.  72,  where  action  was  bj 

63,  6  N.  E.  Rep.  449;  Hancock  v.  Fleming,  mortgagee;   Sidwell  v.  Wheaton,  114  III. 

103  Ind.  533,  3  N.  E.  Rep.  254;  Forgy  v.  267,  2  N.  E.  Rep.  183;  Ressegieu  v.  Van 

Merryman,  14  Neb.  513,   16  N.  W.  Rep.  Wagenen,  71  Iowa,351,42  N.  W.Rep.  318. 

836  ;  Skinner  v.  Revnick,  10  Neb.  323,  6  N.  «  Ferris  v.  Crawford,  2  Den.  595. 

W.  Rep.  369,  35  Am.  Rep.  479 ;  Millington  ^  Klein  v.  Isaacs,  8  Mo.  App.  568. 

V.  Hill,  47  Ark.  301, 1  S.  W.  Rep.  .547 ;  Riley  f  Figart  v.  Halderman,  75  Ind.  564. 

17.  Rice,  41  Ohio  Sl  441 ;  Weeks  v.  Garvey,  24  ^  Pidgeon  v.  Trnstees  of  Schools,  44  Bl. 

Jones  &  S.  557,  4  N.  Y.  Snpp.  890;  Koch  501  ;  Greither  v.  Alexander,  15  Iowa,  470. 

V,  Losch,  31  Neb.  625,  48  N.  W.  Rep.  471 ;  In  Goodman  v.  Randall,  44  Conn.  321,  it 

Bond  V.  Dolby,  17  Neb.  491,  23  N.  W.  Rep.  was  held  that  a  purchaser  who  had  expressly 

351 ;  Horton  v.  Dayis,  26  N.  Y.  495 ;  Moul-  assumed  a  mortgage  described  for  a  cei^ 

ton  V.  Haskell  (Minn.),  52  N.  W.  Rep.  960.  tain  amount  was  not  estopped  to  show  that 

^  Mahoney  v.  Macknbin,  54  Md.  268 ;  the  incumbrance  had  no  existence  in  fact, 

Flanders  v.  Doyle,  16  111.  App.  508.  the  mortgage  having  been  witnessed,  ac- 

'  Bennett  v.  Bates,  94  N.  Y.  354.    This  knowledged,  delivered,  and  recorded  without 

case  rests  on  exceptional  facts,  and  is  not  being  signed  by  the  mortgagor.    This  part 

opposed  to  the  general  rule.  See,  also,  Magie  of  the  decision  seems  to  be  against  author. 

V.  Reynolds  (N.  J.),  26  Atl.  Rep.  150.  ity  and  reason. 

694 


ASSUMPTION  OF  MORTGAGE  BY  PURCHASER.  [§  744. 

that  the  plaintifiE  must  pay  the  amount  of  the  mortgage  in  full  in 
order  to  redeem,  and  that  the  mortgagee  would  hold  the  balance 
above  the  amount  advanced  by  him  in  trust  for  the  mortgagor,  or 
for  the  holder  of  the  agreement  for  the  advances,  when  that  had 
been  assigned.^ 

Even  one  who  has  bought  subject  to  a  mortgage,  without  assum- 
ing the  payment  of  it  so  as  to  make  himself  personally  liable, 
cannot  contest  the  validity  of  the  mortgage  lien  ;  ^  for  when  the 
amount  of  the  mortgage  has  been  deducted  from  the  amount  of  the 
consideration  of  the  purchase,  it  is  in  efTect  an  agreement  that  so 
much  of  the  purchase-money  shall  be  paid  to  the  person  holding  the 
mortgage,  and  the  mortgage  is  thus  made  a  lien  to  the  full  amount 
of  its  face,  although  the  mortgagee  has  in  fact  paid  only  a  part  of 
the  consideration,  or  although  the  mortgage  is  subject  to  other  de- 
fences in  the  hands  of  the  mortgagor.  By  conveying  the  land  sub- 
ject to  a  mortgage,  the  mortgagor  provides  for  its  payment  in  full 
out  of  the  purchase-money.^  A  purchaser  of  land  upon  execution, 
"  subject  to  whatever  sum  might  be  due  upon  the  property  by  virtue 
of  a  certain  mortgage,"  cannot  dispute  the  fact  of  the  mortgage  or 
its  validity.* 

But  if  the  mortgage  to  which  a  conveyance  is  made  subject  is 
not  deducted  from  the  consideration  or  made  a  part  of  it,  the  recital 
does  not  estop  the  grantee  from  contesting  its  validity.^  Thus 
where  the  owner  of  land,  upon  which  he  had  executed  a  mortgage, 
obtained  from  him  by  a  fraud  not  yet  discovered,  conveyed  a  por- 
tion of  it  without  consideration  to  a  corporation,  of  which  he  was 
the  principal  stockholder,  by  a  deed  which  stated  merely  that  it 
was  conveyed  subject  to  the  mortgage,  and  did  not  assume  it,  it  was 

^  Cox  V,  Hoxie,  115  Mass.  120.  *  Conkling  v.  Secor  Sewing  Machine  Co. 

a  Pratt  V.  Nixon,  91  Ala.  192,  8  So.  Rep.  55  How.  Pr.  269. 

751,  quoting   text.    See,  also,   Carver  v,  •  Pardy  v.  Coar,  109  N.  Y.  448,  17  N.  E. 

Jackson,  4  Pet.  1,  83;  Hasenritter  v,  Kirch-  Eep.  352;  Russell  v.  Kinney,  1  Sandf.  Ch. 

bo£Fer,  79   Mo.  239;  Trosdell  v,  Dowden,  34;   Hartley  v.  Tatham.   10    Boaw.  273; 

47  N.  J.  £q.  396,  20  All.  Rep.  972.  Judson  v,  Dada,  79  N.  Y.  373 ;  Brooks  v^ 

»  Jerome r.McCarter, 94  U.S. 734;  Free-  Owen  (Mo.),  19  S.  W.  Rep.  723;  Wood  v. 

man  v.  Anld,  44  N.  Y.  50,  37  Barb.  587 ;  Broadley,  76  Mo.  23 ;  Cummins  v.  Wire,  6 

Hardin  v.  Hyde,  40  Barb.  435 ;  Johnson  v.  N.  J.  Eq.  73 ;  Parker  v.  Jenka,  36  N.  J.  £q. 

Thompson,  129  Mass.  398 ;  Foster  v.  Wight-  398;  Flanders  v.  Doyle,  16  111.  App.  508; 

man,  123  Mass.  100;  Manwaring  v,  Powell,  Bishop  v.  Felch,  7  Mich.  371 ;  Martinean  v. 

40  Mich.  371.    See  §§  786,  746, 1308.    See,  McCollum,  4  Chand.  153;  Briggs  u.  Sey- 

however,  Hartley  v.  Tatham,  2  Abb.  App.  mour,  17  Wis.  255 ;  Sewing  Mach.  Co.  v. 

Dec.  333,  10  Boaw.  273,  holding  that  such  Emerson,   115    Mass.  554;   Thompson    v, 

grantee  may  show  part  payment  of  the  Morgan,  6  Minn.  292 ;  Williams  v.  Thar- 

mortgHge.  low,  31  Me.  392;    Baldwin  v.  Tuttle,  23 

Iowa,  66. 
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held  that  the  corporation  was  not  estopped  from  setting  up  the  saoae 
defence  which  the  mortgagor  had.^ 

If  a  clause  whereby  a  grantee  is  made  to  assume  an  existing 
mortgage  be  inserted  in  a  deed  through  the  mistake  of  the  scriv- 
ener, and  the  deed  be  accepted  by  the  grantee  in  ignorance  thereof, 
he  may  have  the  deed  reformed  by  striking  out  such  clause.^  But 
a  purchaser  who  has  made  payments  of  interest  upon  a  mortgage 
without  complaining  of  the  assumption  clause  in  his  deed  will  not 
be  heard  afterwards  to  urge  in  defence  that  this  clause  was  fraudu- 
lently inserted  in  his  deed.^ 

Of  course  the  parties  may,  by  agreement,  release  a  purchaser 
from  his  assumption  of  a  mortgage.^ 

745.  Suoh  a  purchaser  cannot  set  up  usury  in  the  mortgage 
assumed  by  him.^  .  Even  a  purchaser  who  takes  title  subject  to  b 
usurious  mortgage  cannot  set  up  the  defence  of  usury,  but  is  pre- 
cluded from  making  such  defence  because  he  has  kept  back  enough 
of  the  price  he  agreed  to  pay  for  the  mortgaged  lands  to  pay  the 
mortgage,  and  thus  has  placed  himself  in  a  position  where  he  can- 
not allege  usury  without  attempting  to  defraud  both  his  grantor 
and  the  mortgagee.^     But  one  who  buys  land  with  the  expressed 

^  Magie  v.  Keynolds  (N.  J.),  26  Atl.  Rep.  59,  20  Am.  Rep.  756 ;  Jones  v.  Ins.  Co.  40 
150.  Pitney,  Y.-C,  said:  "Itaeemsto  me  Ohio  St.  583;  Busby  v.  Finn,  1  Ohio  Si. 
to  follow  that  if,  before  any  payment  by  the  409 ;  Bearce  v.  Barstow,  9  Mass.  45,  6  Am. 
grantee  to  the  holder  of  the  mortgage,  the  Dec.  25 ;  Spaulding  v.  Davis,  51  Vt.  77 ; 
grantor  discovers  that  neither  he  nor  his  Conover  i^.  Hobart,  24  N.  J.  £q.  120 ;  Ma- 
land  is  liable  to  pay  anything  whatever  to  honey  v.  Macknbin,  54  Md.268 ;  Log  Cabin 
the  holder  of  the  mortgage,  he  may  rescind  P.  Bailding  Asso.  v.  Gross,  71  Md.  456,  IS 
his  contract  with  the  grantee  and  coanter-  Atl.  Rep.  896 ;  Falford  v.  Keerl,  71  Md.  397, 
mand,  so  to  speak,  his  direction  to  him  to  18  Atl.  Rep.  663;  Hough  v.  Horsey,  36 
make  payment  to  the  holder  of  the  mort-  Md.  181 ;  Johnson  v.  Lasker  Real  £st.  A^so. 
gage,  and  release  him  from  his  obligation  (Tex.)  21  S.  W.  Rep.  961 ;  Hartley  v.  Har- 
in  that  behalf.  This  view  is  not,  as  I  rison,  24  N.  T.  170,  and  cases  cited ;  Sands 
think,  in  conflict  with  the  decisions  upon  v.  Church,  6  N.  Y.  347  ;  Shufelt  r.  Shufett, 
this  topic."  Citing  Horton  v.  Davis,  26  N.  9  Paige,  137,  37  Am.  Dec.  381 ;  Cope  r. 
Y.  495;  Freeman  ».  Auld,  44  N.  Y.  50;  Wheeler,  41  N.  Y.  303;  Root  u.  Wright,  21 
Ritter  v.  Phillips,  53  N.  Y.  566  ;  Crowell  v.  Hun,  344,  38  Am.  Rep.  495;  Ritter  v,  Phil- 
Hospital,  27  N.  J.  £q.  650;  Brolasky  v.  lips,  53  N.  Y.  586 ;  Barthel  v.  Elias,  2  Abb. 
Miller,  9  N.  J.  Eq.  807 ;  Van  Winkle  v.  Earl,  N.  C.  364;  Frost  r.  Shaw,  10  Iowa,  491; 
26  N.J.  Eq.  242.  Cleaver  v.  Bnrcky,   17  HI.  App.  92;  Ste- 

3  O'Neill  r.  Clark,  33  N.  J.  Eq.  444.  phens  v.  Mnir,  8  Ind.  352,  65  Am.  Dec,  764; 

^  Miller  v,  Thompson,  34  Mich.  10;  or  Stndabaker   v.  Marquardt,   55  Ind.  341; 

when  the  purchaser  has  afterwards  recog-  Austin  v.  Chittenden,  83  Vt.  553 ;  Baskini 

nized  the  mortgage  by  an  agreement  with  v.  Calhoun,  45  Ala.  582 ;  Reading  p.  WesioD, 

the  mortgagee  for  forbearance.    Smith  v.  7  Conn.  409,  413,  18  Am.  Dec  89;  Loomis 

Graham,  34  Mich.  302.    See  §  736.  v.  Eaton,  32  Conn.  550;  Millington  v.  Hill, 

*  O'Neill  V.  Clark,  33  N.  J.  Eq.  444.  47  Ark.  301,  1  S.  W.  Rep.  547. 

*  §  644 ;  De  Wolf  v.  Johnson,  10  Wheat.  «  Trusdell  v.  Dowdcn,  47  N.  J.  Eq.  396. 
367,  392;  Cramer  v,  Lepper,  26  Ohio  St.  20  Atl.  Rep.  972;  Brolasky  v.  Miller,  9  N. 
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intention  on  his  part,  and  on  the  part  of  the  grantor,  to  avoid  a 
preyiouB  mortgage  on  the  ground  of  usury,  may  take  this  defence.^ 
When  the  purchaser  has  in  no  way  agreed  to  pay  the  mortgage 
debt,  or  agreed  that  it  should  be  paid  out  of  the  land,  he  may  take 
advantage  of  usury  in  the  mortgage  to  avoid  it.^  And  so  where  an 
absolute  deed  had  been  made  of  an  equity  of  redemption,  but  in 
fact  as  security,  and  the  grantee  did  not  assume  the  mortgage,  but 
afterwards,  upon  reconveying  the  property  to  the  wife  of  the  former 
owner,  he  inserted,  without  their  knowledge,  a  clause  by  which  the 
"wife  assumed  and  agreed  to  pay  the  mortgage,  it  was  held  that,  in- 
asmuch as  this  grantor  was  under  no  liability  to  pay  the  mortgage, 
the  clause  whereby  the  grantee  assumed  the  mortgage  was  of  no 
effect,  and  such  grantee  was  not  estopped  from  setting  up  the  de- 
fence of  usury  .^ 

But  a  clause  in  a  junior  mortgage,  expressly  declaring  that  the 
mortgaged  premises  were,  when  the  mortgage  was  given,  already 
subject  to  a  prior  mortgage,  cannot,  according  to  any  rule  of  equity 
jurisprudence,  be  held  to  preclude  the  junior  mortgagee  in  a  suit 
founded  on  the  first  mortgage,  from  showing  either  that  such  prior 
mortgage  is  usurious  or  has  been  paid.^ 

A  voluntary  assignee  of  the  mortgagor  for  payment  of  his  debts 
may  set  up  usury  in  the  mortgage.^ 

746.  When  a  purchaser  may  contest  the  mortgra&e.  —  But 
one  who  has  bought  the  equity  of  redemption  by  a  deed  with  cove- 
nants of  warranty  has  a  right  to  prove  a  payment  by  the  mortga- 
gor, by  which  the  land  is  relieved  wholly  or  in  part  from  the  incum- 
brance.^ When  the  description  of  the  premises  as  subject  to  a 
mortgage  is  merely  for  the  purpose  of  protecting  the  grantor  from 
liability  upon  his  covenants,  the  grantee  is  not  charged  with  the 
payment  of  the  mortgage  debt.  Accordingly  it  is  held  that  a  re- 
cital in  a  deed  containing  covenants  of  warranty  that  the  property 
is  subject  to  a  mortgage,  which  is  excepted  out  of  the  covenants  in 
the  deed,  does  not  estop  the  grantee  to  dispute  the  validity  of  the 
mortgage.^ 

J.  £q.  807,  813;  Dolman  v.  Cook,  14  N.  J.  effect,  see  Stevens  Institate  v.  Sheridan,  80 

Eq.  56,  63 ;  Conover  v.  Hobart,  24  N.  J.  N.  J.  £q.  23,  7  Reporter,  245. 

£q.  120,  123;  Lee  v.  Stiger,  30  N.  J.  Eq.  «  Truadell  v.  Dowden,  47  N.  J.  £q.  396, 

610,  611 ;  Finnell  v.  Boyd,   33  N.  J.  Eq.  20  Atl.  Rep.  972. 

600,  602.  ^  Pearsall  v.  Eingsland,  3  Edw.  195. 

1  Newman  v.  Kershaw,  10  Wis.    333;  <^  §  644;  Williams  v.  Tharlow,  31  Me. 

Lodin^ton  v.  Harris,  21  Wis.  239;  Johnson  392.    See  Hartley  v,  Tatham,  2  Abb.  Dec. 

V.  Jouchert,  124  Ind.  105,  24  N.  E.  Rep.  333, 1  Keyes,  222,  10  Bosw.  273 ;  Bennett 

580.  V.  Keehn,  57  Wis.  582,  15  N.  W.  Rep.  776. 

'^  Mahcr  r.  Lanfrom,  86  111.  513.  7  §§  73©,  744;   Weed  Sewing  Machine 

8  Smith  V.  Cross,  16  Hun,  487.    To  like  697 
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And  SO9  if  one  purchases  land  from  a  mortgagor  without  any  de- 
duction from  the  price  oh  account  of  an  incumbrance  upon  it,  the 
purchaser  may  interpose  the  same  defences  that  the  mortgagor  him- 
self might  have.  Equity  and  good  conscience  demand  that  when 
the  mortgagor  conceals  the  existence  of  the  incumbrance,  and  his 
grantee  purchases  without  actual  notice,  he  should  be  permitted  to 
set  up  any  defence  there  may  be  to  the  validity  of  the  mortgage.^ 
In  such  case  the  purchaser  is  authorized  to  interpose  the  defence  of 
usury.^ 

When  the  grantee's  promise  to  pay  an  existing  mortgage  is  void 
between  the  grantor  and  grantee,  for  fraud,*  or  want  of  considera- 
tion, or  failure  of  consideration,  the  mortgagee  cannot  enforce  the 
promise.  There  is  such  a  failure  of  consideration  when  the  grantee 
has  been  evicted  by  paramount  title.* 

A  purchaser  who  has  assumed  a  mortgage  is  not  entitled,  when 
sued  upon  his  covenant  by  the  holder  of  the  mortgage,  to  set  up  a 
counter-claim  for  debts  due  him  by  the  mortgagor.^ 

747.  A  purchaser  at  execution  sale  of  land  incumbered  by  a 
mortgage  which  the  judgment  debtor  had  in  his  deed  of  purchase 
expressly  agreed  to  pay,  succeeds  merely  to  the  debtor's  rights  in 
the  property,  and  is  estopped,  as  the  debtor  was,  from  denying  the 
validity  of  such  mortgage.^  Where  by  statute  only  incumbered 
land  can  be  sold  on  execution,  an  execution  in  other  cases  being 
levied  upon  the  land,  a  purchaser  of  an  equity  of  redemption  on 
execution  is  estopped  to  deny  the  existence  and  validity  of  the 
mortgage  because  he  bought  only  an  equity  of  redemption,  and  if 
there  is  no  mortgage  there  can  be  no  such  equity.  When,  however, 
there  are  more  mortgages  than  one,  if  any  of  them  are  fraudulent, 
or  void,  or  fully  paid,  the  purchaser  on  execution  may  contest  such 
and  redeem  from  the  valid  incumbrances.^ 

747  a,  A  grajitee  who  has  not  agreed  to  pay  the  mortgeLg^ 
debt  is  not  affected  by  an  agreement  to  do  so  made  by  his 
grantor.  But  after  the  first  grantee  has  covenanted  to  pay  the 
mortgage  debt,  a  like  covenant  in  his  deed  to  the  second  grantee 

Co.    V.    Eaierson,    115    Mass.    554.     The       '  Head  v.  Thompson,  77  Iowa,  263,  42 

^raDtor  Id  this  case  was  not  the  mortgagor,  N.  W.  Rep.  1S8. 

though  this  fact  was  not  noticed  in  the       ^  Dunning  v.  Learitt,  85  N.  Y.  30,  39 

opinion.    See  §  744.  Am.  Kep.  617. 

^  Calkins  v.  Copley,  29  Minn.  471,  13  N.        ^  Boyle  v,  Youmans,  9  N.  Y.  Sapp.  14. 
W.  Rep.  904 ;  Gerdine  v.  Menoge,  41  Minn.        ^  Kennedy  v.  Brown,  61  Ala.  296. 
417,  43  N.  W.  Rep.  91 ;  Porter  v.  Parmley,        ?  Stebbins  v.  Miller,  12  Allen,  591.    See 

52  N.  Y.  185,  190.  Russell  1;.   Dudley,  3  Met.    147>151,  per 

2  Maher  v.  Lanfrom,  86  III.  513 ;  Flan-  Shaw,  C.  J. 
ders  V.  Doyle,  16  ni.  App.  508. 
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makes  the  latter  personally  liable  to  pay  it,  iri  exoneration  of  the 
mortgagor,  who  is  in  equity  entitled  to  the  benefit  of  such  under- 
taking, in  the  same  manner  as  if  it  had  been  recited  in  a  convey- 
ance by  him  directly  to  the  second  grantee.^ 

III.  Personal  Liability  of  Purchaser. 

748.  A  deed  which  is  merely  made  subject  to  a  mortsrage 
specified  does  not  alone  render  the  grantee  personally  liable  for  the 
mortgage  debt.  To  create  such  liability  there  roust  be  such  words 
as  will  clearly  import  that  the  grantee  assumed  the  obligation  of 
paying  the  debt.^  It  is  not  necessary  that  any  particular  formal 
words  should  be  used,^  but  that  the  intention  to  impose  upon  the 
grantee  this  obligation  should  clearly  appear.^  The  intention  will 
be  sought  from  the  whole  instrument,  and  any  inconsistent  part  will 
be  rejected  or  modified  according  to  the  intent  of  the  whole.  Thus 
in  a  clause,  *'  subject,  nevertheless,  to  a  certain  mortgage,  which 
the  party  hereto  of  the  first  part  assumes  and  agrees  to  pay  as  part 
of  the  consideration  hereinbefore  expressed,"  the  word  first  will  be 
construed  to  read  and  mean  second,  and  the  clause  will  constitute 
an  agreement  by  the  grantee  to  pay  the  mortgage.^ 

A  clause  in  a  deed  which  recites  that  the  premises  are  subject  to 
a  certain  mortgage  which  the  grantee  *^  assumes/'  means  the  same 
as  if  it  were  ^^  assumes  to  pay,"  and  amounts  to  a  personal  covenant 
by  the  grantee  to  pay  the  mortgage.^ 

A  personal  liability  on  the  part  of  the  grantee  to  pay  a  mortgage 

^  Torrej  v.  Bank  of  Orleans,  8  Paige,  1  Doer,  412;  Johnson  v.  Monell,  13  Iowa, 

649.  300;   HuU    v.  Alexander,  26   Iowa,   569; 

*  §  78S ;  Weed  Sewing  Machine  Co.  v,  Lewis  r.  Day,  53  Iowa,  575,  5  N.  W.  Rep. 
Emerson,  115  Mass.  554;  Strong  v.  Con-  753;  Winans  v.  Wilkie,  41  Mich.  264; 
Terse,  8  Allen,  557,  85  Am.  Dec.  732 ;  Drurj  Gage  v.  Jenkinson,  58  Mich.  169,  24  N. 
V.  Treniont  Improvement  Co.  13  Alien,  168,  W.  Rep.  815  ;  Ritchie  v.  McDaffie,  62  Iowa, 
171 ;  Middangh  v.  Bachelder,  33  Fed.  Rep.  46,  17  N.  W.  Rep.  167  ;  Patton  v.  Adkins, 
706;  Bnmgardner  v.  Allen,  6  Munf.  439;  42  Ark.  197;  Hall  v.  Morgan,  79  Mo.  47; 
Foster  V,  Atwater,  42  Conn.  244 ;  Wood-  Tanguay  v.  Fehhouseu,  45  Wis.  30 ;  Camp- 
bury  V,  Swan,  58  N.  H.  380 ;  Walker  v.  bell  v.  Patterson,  58  Ind.  66 ;  Ayres  v. 
Goldsmith,  7  Oreg.  161;  Fowler  v.  Fay,  Randall,  108  Ind.  595,  9  N.  £.  Rep.  464; 
62  111.  375;  Comstock  v,  Hitt,  37  111.  542,  Moore's  Appeal,  88  Pa.  St.  450,  19  Alb.  L. 
546;  Dunn  v.  Rodgers,  43  111.  260;  Dean  J.  257,  32  Am.  Rep.  469 ;  Duncan  v,  Finn, 
r.  Walker,  107  111.  540,  47  Am.  Rep.  467 ;  79  Iowa,  658,  44  N  W.  Rep.  888. 
Rapp  V.  Stoner,  104  III.  618;  Schley  v.  ^  Belmont  v.  Coman,  22  N.  Y.  438,  78 
Fryer,  100  N.  Y.  71 ;  Collins  v,  Rowe,  1  Am.  Dec.  213 ;  Wright  v.  Briggs,  99  Ind. 
Abb.  N.  C.  97 ;  Trotter  ».  Hughes,  12  N.  Y.  563. 

74, 62  Am.  Dec.  137  ;  Belmont  v.  Coman,  22  «  Stebbins  v.  Hall,  29  Barb.  524. 

N.  Y.  438,  78  Am.  Dec.  213;  Binsse  v.  *  Fairchildr.  Lynch,  10  Jones  &  S.  265. 

Paige,  1  Keyes,  87,  1  Abb.  App.  Dec.  138;  «  Schley  r.  Fryer,  100  N.  Y.  71 ;  Vree- 

Stebbins  v.  Hall,  29  Barb.  524 ;   Tillotson  land  v.  Van  Blnrcom,  35  N.  J.  Eq.  530. 
r.  Boyd,  4  Sandf.  516;  Murray  v.  Smith, 
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cannot  be  implied  from  a  statement  that  the  conTeyance  is  subject 
to  the  mortgage,  the  amount  of  which  **  forms  part  of  the  consid- 
eration, and  is  deducted  therefrom."  ^ 

In  case  the  terms  of  the  deed  leave  it  doubtful  whether  the 
grantee  is  personally  bound  to  pay  an  existing  incumbrance,  eri- 
dence  of  the  value  of  the  premises  or  of  the  agreed  consideration 
for  them,  as  also  evidence  as  to  whether  the  grantee  retained  any 
of  the  consideration  to  pay  the  debt,  is  admissible  to  aid  in  con- 
struing the  deed.^ 

A  purchaser  of  l^nd  accepting  a  deed  expressly  conveying  it 
subject  to  a  mortgage,  and  excepting  it  from  the  covenants,  is  not 
himself  personally  liable  to  pay  it,  unless  he  covenants  to  do  so. 
The  land  in  such  case  is  primarily  liable  as  between  the  vendor  and 
purchaser  ;  and  the  vendor  is  liable  for  any  deficiency  after  a  fore- 
closure sale  fairly  made.^  A  pergonal  judgment  cannot  be  ren- 
dered against  a  subsequent  purchaser  who  has  not  assumed  the 
payment  of  a  mortgage,  although  in  a  foreclosure  suit  he  answers 
that  he  is  ready  and  willing  to  redeem  and  to  bring  the  money 
into  court.* 

If  a  purchaser  by  collusion  with  the  mortgagee  buys  the  land 
at  the  foreclosure  sale  for  a  sum  less  than  its  value,  and  less  than 
the  mortgage  debt,  the  vendor  may  have  the  sale  set  aside ;  and 
such  collusion  would  be  a  defence  in  a  suit  against  him  for  the 
cleficieucy.^ 

When  the  mortgage  has  been  thus  assumed  by  a  purchaser,  he 
may  be  made  a  party  to  a  proceeding  to  foreclose,  and  a  personal 
judgment  had  against  him ;  or  he  may  be  sued  on  his  personal 
liability  without  any  proceeding  to  foreclose.® 

It  is  unusual  for  the  grantor  to  take  any  note  or  other  security 
from  a  grantee  who  has  assumed  the  payment  of  a  mortgage  ;  but 
if  notes  be  taken  for  the  amount  of  the  debt  assumed,  in  the  ab- 
sence of  fraud  or  undue  advantage  on  the  part  of  the  grantor,  a 
court  of  equity  will  not  compel  the  surrender  of  the  notes,  or  inquire 
into  the  authority  of  the  grantor's  agent  who  took  them,  but  will 
leave  the  purchaser  to  his  remedy  at  law."^ 

^  Equitable  L.  Asso.  Soc.  v.  Bostwick,  100  ^  Cleveland  v.  Soathard,  25  Wis.  479. 

N.  Y.  628.    And  see  Ladington  v.  Low,  21  ^  Thompson  v.  Bertram,  14  Iowa,  476; 

Jones  &  S.  374.  Corbett  v.  Waterman,  1 1  Iowa,  86 ;  Moses 

3  Winans  v.  Wilkie,  41  Mich.  264.  v.  Dallas  Dist.  Conrt,  12  Iowa,  189;  Bon 

«  Johnson  w.  Zink,  51  N.  Y.  338;  Com-  v.  Beers,  24  N.  Y.  178,  11   Am.  Rep.  320; 

stock  V.  Hitt,  37  111.  542 ;  Gajle  v,  Wilson,  Wright  v.  Briggs,  99  Ind.  568. 

30  Gratt.  166.  7  Dorr  v.  Peters,  3  Kdw.  132. 

*  Tanguay  v.  Felthousen,  45  Wis.  30. 
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The  assumption  of  the  mortgage  covers  all  the  incidents  of  the 
mortgage  debt,  as,  for  instance,  a  stipulation  for  the  payment  of  an 
attorney's  fee  in  case  of  a  foreclosare.^ 

Although  a  stipulation  in  a  deed  for  the  assumption  of  a  mort- 
gage may  be  absolute  and  certain,  the  effect  of  it  may  be  modi- 
fied by  a  contemporaneous  agreement  of  the  parties ;  such,  for  in- 
stance, as  an  agreement  that  the  grantor  may  within  a  certain  time 
demand  a  reconveyance  of  the  property  subject  to  the  same  incum- 
brances.^ 

The  agreement  to  pay  an  existing  mortgage  may  be  made  by  a 
separate  writing,  as,  for  instance,  in  the  agreement  to  purchase, 
and  in  such  case  the  liability  of  the  vendor  is  not  affected  by  the 
fact  that  at  his  request  the  deed  is  made  to  his  wife.^ 

749.  An  agreement  that  the  amount  of  a  mortfiraffe  upon 
the  granted  premises  shetll  be  paid  as  a  part  of  the  purchase- 
money  is  in  effect  an  assumption  to  pay  the  mortgage,  and  not 
merely  a  taking  of  the  property  subject  to  the  mortgage.  The 
mortgage  in  such  case  is  charged  upon  the  purchase-money,  and 
not  upon  the  land  merely.^     So  much  of   the  consideration  as  is 

1  Johnson  r.  Harder,  45  Iowa,  677.  is  onlj  common  honestj  that  he  should  be 

>  Gaffnej  v.  Hicks,  124  Mass.  801.  required  either  to  pay  the  mortgage  or  stand 

*  Pike  V,  Seiter,  15  Hun,  402.  primarily  liable  for  it.    His  retention  of  the 

*  Heid  r.  Vreeland,  30  N.  J.  £q.  591 ;  vendor's  money  for  the  payment  of  the 
Thayer  o.  Torrey,  87  N.  J.  L.  339 ;  Tich-  mortgage  imposes  upon  him  the  duty  of 
enor  v,  Dodd,  18  N.  J.  £q.  454  ;  Dargan  v,  protecting  the  vendor  against  the  mortgage 
McSween,  33  S.  C.  324, 11  S.  E.  Rep.  1077,  debt.  This  must  be  so  even  according  to 
quoting  text;  Kennedy  v.  Brown,  61  Ala.  the  lowest  notions  of  justice;  for  it  would 
296;  Urqnhart  v.  Bray  ton,  12  B.  I.  169.  seem  to  be  almost  intolerably  unjust  to 
In  the  latter  case  the  terms  of  the  mortgage  permit  him  to  keep  back  the  vendor's 
were,  "  subject  to  the  payment  of  a  certain  money  with  the  understanding  that  he 
mortage,  etc.,  which  said  mortgage,  or  the  would  pay  the  vendor's  debt,  and  still  be 
amoant  thereof,  it  computed  as  so  much  of  free  from  all  liability  for  a  failure  to  apply 
the  consideration  to  be  paid."  the  money  according  to  his  promise." 

In  Heid  v,  Vredand,  30  N.  J.  £q.  591,  See,  however,  Belmont  v.  Coman,  22  N. 
the  ViceChancellor  says:  "There  can  be  Y.  438,  78  Am.  Dec  213.  In  this  case  the 
no  doubt  at  this  day  that,  where  the  pnr-  recital  was,  *'  subject  [to  a  mortgage  de- 
chaser  of  land  incumbered  by  a  mortgage  scribed],  which  has  been  estimated  as  a  part 
agreei  to  pay  a  particular  sum  as  purchase-  of  the  consideration-money  of  this  convey- 
money,  and  on  the  execution  of  the  con-  ance,  and  has  been  deducted  therefrom." 
tract  of  purchase  the  amount  of  the  mort^  The  court  say :  "  The  cases  all  agree  that 
gage  is  deducted  from  the  consideration,  the  purchaser  of  a  mere  equity  of  redemp- 
and  the  land  conveyed  subject  to  the  mort-  tion,  without  any  words  in  the  grant  im- 
gage,  the  pnrehaaer  is  bound  to  pay  the  porting  that  he  assumes  the  payment  of  the 
mortgage  debt  whether  he  agreed  to  do  so  mortgage,  does  not  bind  himself  personally 
by  express  words  or  not.  This  obliga-  to  pay  the  debt.  If  the  language  had 
tion  results  necessarily  from  the  very  nature  stopped  with  declaring  the  subjection  of  the 
of  the  transaction.  Having  accepted  the  land  to  the  lien  of  the  mortgages,  it  would 
land  subject  to  the  mortgage,  and  kept  back  have  been  the  ordinary  case  of  the  purchase 
enough  of  the  vendor's  money  to  pay  it,  it  of  a  mere  equity  of  redemption.    According 
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requisite  to  pay  the  mortgage  is  taken  from  the  consideration,  and 
appropriated  by  the  parties  to  the  payment  of  the  mortgage,  and 
equity  raises  upon  the  conscience  of  the  purchaser  an  obligation 
to  indemnify  the  mortgagor  against  the  mortgage  debt.  If  he  be 
compelled  to  pay  it,  he  may  in  equity  compel  the  purchaser  to  re- 
fund the  money  so  paid.  There  is  an  implied  promise  on  the  part 
of  the  purchaser  to  pay  the  mortgage  when  it  is  due,  or,  if  it  be 
already  due,  to  pay  it  forthwith,  or  within  a  reasonable  time  ;  ^  and 
the  burden  of  proof  is  upon  the  purchaser  who  has  assumed  a  mort- 
gage, and  claims  that  he  has  performed  his  obligation,  to  show  that 
he  has  done  so.^ 

A  stipulation  that  the  conveyance  is  made  *'  subject  to  the  pay- 
menV^  of  an  outstanding  mortgage,  or  any  equivalent  expression 
which  clearly  implies  an  obligation  intentionally  created  by  the  one 
party  and  assumed  by  the  other,  will  constitute  a  personal  obliga- 
tion for  its  payment.^  The  Supreme  Court  of  Pennsylvania  in  a 
late  case  regarded  these  words  as  implying  a  contract  of  indemnity 
merely  between  the  vendor  and  vendee,  in  the  absence  of  special 
circumstances  from  which  a  personal  liability  to  pay  the  incnm- 
l^rance  to  the  mortgagee  could  be  implied.  In  the  case  before  the 
court,  however,  there  was  no  personal  liability  on  the  part  of  the 
vendor  to  pay  the  mortgage,  this  having  been  given  by  his  vendor ; 
and  this  fact  was  sufficient  to  exempt  the  last  vendee  from  any  per- 
sonal liability  for  the  mortgage.  ^ 

to  all  the  cases,  the  land  would  have  been  real  estate  which  is  snbject  to  ground  rent, 

the  primary  fand  for  the  payment  of  the  or  bound    by  mortgage  or  other  incam- 

mortgage,  yet  without  any  other  liability  on  brance,  shall  not  be  personally  liable  for  the 

the  part  of  the  grantee.    But  the  other  payment  of  such  ground  rent,  mortgage,  or 

words,  it  seems  to  me,  import  nothing  addi-  other  incumbrance  unless   he  shall,  by  an 

tional  or  different;  on  the  contrary,  they  agreement  in  writing,  hare  expressly  as- 

appear  to  be  used  for  greater  caution."  sumed  a  personal  liability  therefor,  or  there 

1  Braman  v.  Dowse,  12  Cush.  227 ;  Smith  shall  be  express  words  in  the  deeds  of  coo- 

V.  Truslow,  84  N.  Y.  660.  yeyance  stating  that  the  grant  is  made  on 

^  Jewett  V,  Draper,  6  Allen,  434;  Dar-  condition  of    the  grantee  assuming  sach 

gan  V,  McSween,  33  S.  C.  324, 11  S.  E.Rep.  personal  liability :  provided  that  the  use  of 

1077,  quoting  text.  the  words  ''nnder  and  subject  to  the  pay- 

8  Keller  v,  Ashford,  133  U.  S.  610,  10  ment  of  such  ground  rent,  mortgage,  or 

Sup.  Ct.  Rep.  494 ;  Stebbins  v.  Hall,  29  other  incumbrance "    shall  not  alone   be 

Barb.  524;  Carley  v.  Fox,  38  Mich.  387.  so  construed  as  to  make  such  grantee  per- 

^  Moore's  Appeal,  88  Fa.  St.  450,  7  Re-  sonally  liable  as  aforesaid.    The  right  to 

porter,  538,  32  Am.  Rep.  469.    Also  Sam-  enforce  such  personal  liability  shall   not 

uel  V.  Peyton,  88  Pa.  St.  465 ;  Davis's  App.  inure  to  any  person  other  than  the  person 

89  Pa.  St.  272 ;  Merriman  v.  Moore,  90  Pa.  with  whom  such  an  agreement  is  made,  nor 

St.  78 ;   Taylor  v,  Mayer,  93  Pa.  St.  42,  shall  such  personal  liability  oontinne  after 

12  Phila.  42.    These  cases  arose  before  the  the  said  grantee  has  bona  Jide  parted  with 

passage  of  the  present  statute  in  Peuuiyl'  the  incumbered  property,  unless  he  shall 

vania,  which  is  as  follows :  A  grantee  of  have  expressly  assumed  snch  eontinoing 
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But  a  promise  on  the  part  of  a  grantee  to  pay  a  mortgage  upon 
the  property  cannot  be  implied  from  a  statement  in  the  deed  '^  sub- 
ject, however,  to  a  moi-tgage  ...  of  $7,000,  which  is  part  of  the 
above-named  consideration."  These  words  do  not  necessarily  imply 
any  obligation  to  pay  the  mortgage  debt.  They  are  rather  to  be 
considered  as  additional  words  of  recital  or  description.^ 

Nor  can  such  a  promise  be  implied  from  a  clause  following  a 
description  of  two  mortgages  upon  the  property,  stating  that  ^'  the 
above-described  property  is  alone  to  be  holden  for  the  payntent 
of  both  of  the  above  debts ;  "  though  there  also  be  an  exception 
to  the  covenant  against  incumbrances  of  the  mortgages  referred 
to,  **'  which  are  a  part  consideration  of  this  deed."  The  language 
at  best  is  doubtful  and  ambiguous,  and  is  susceptible  of  a  mean- 
ing other  than  that  the  grantee  assumed  a  personal  obligation  to 
pay  the  mortgages.  The  language  is  chosen  by  the  grantor,  and 
it  is  within  his  power  to  express  an  obligation  of  the  grantee  in 
plain  and  intelligible  language,  if  any  such  obligation  has  been 
agreed  upon.^ 

750.  Even  a  verbal  promise  by  a  purohaser  to  assume  and 
pay  a  mortgage  may  be  valid,  and  may  be  enforced  in  equity  not 
only  by  the  grantor  but  by  the  holder  of  the  mortgage.^  Such 
promise  is  not  within  the  statute  of  frauds.^  It  has  even  been  held 
that  a  covenant  in  the  deed  that  the  premises  are  free  from  incum- 
brances, or  a  recital  that  the  consideration  had  been  paid  in  full, 
does  not  estop  either  the  grantor  or  the  holder  of  the  mortgage  from 
proving  such  agreement  and  recovering  upon  it.^     The  contract  of 

liability.    Furdon's Ann. Dig.  1877,p. 2160,  5  S.  E.  Rep.  352,  qnoting  text;  Indiana 

§§  5,  6.  Yearly  Meeting  v.  Haines,  47  Ohio  St.  423, 

1  Fiske  V.  Tolman,  124  Mass.  254,  26  25  N.  E.  Rep.  119.    See  §  1715. 

Am.  Rep.  659.    And  so  in  Bristol  Sav.  But  the  legal  effect  of  a  deed  absolute  on 

Bank  v.  Siiger  (Iowa).  53  N.  W.  Rep,  265,  its  face  cannot  be  varied  by  evidence  of  a 

a  conveyance  "  subject  to  a  loan  mortgage  parol  agreement   that  it  was  given  upon 

(described),  which  is  a  part  of  the  above-  condition  that  the  grantee  should  assume 

named    consideration,"  was   held    not    to  and  pay  a  note  given  by  the  grantor  for  a 

make  the  purchaser  personally  liable  to  the  part  of  the  purchase-money  at  the  time 

mortgagee.  he  purchased  the  land.    To  add  such  a  con- 

3  Hubbard  v.  Ensign,  46  Conn.  576.  ditiou  to  a  deed  would  be  a  very  material 

^  Bolles  V.  Beach,  22  N.  J.  L.  680, 53  Am.  addition  to  it,  and  an  essentia]  change  in  its 

Dec  263;  Wilson  v.  King,  23  N.  J.  Eq.  legal  effect.   Boozer  v.  Teague,  27  S.  C.  348, 

150;  Putney  v.  Farnbam,  27  Wis.   187;  3  S.  E.  Rep.  551. 

Lamb  v.  Tucker,  42  Iowa,  118;  Merriman  ^  Lowe  v,  Hamilton  (Ind.),31  N.  E.  Rep. 

V.  Moore,  90  Pa.  St.  78;  Wright  v.  Briggs,  1117. 

99  Ind.  563 ;  Tattle  r.  Armstead,  53  Conn.  «  Wilson   v.  King,  23  N.  J.  Eq.  150; 

175, 22  Atl.  Rep.  67  7 ;  Bumham  v.  Dorr,  72  Bowen  v.  Kurtz,  37  Iowa,  239.    As  to  evi- 

Me.  198 ;  Bensieck  v.  Cook  (Mo.),  19  S.  W.  dence  of  verbal  assumption,  see  Conover  v. 

Rep.  642  ;  Groce  v.  Jenkins,  28  S.  C.  172,  Brown,  29  N.  J.  Eq.  510. 
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assamption  is  independent  of  the  deed.  Tlie  verbal  agreement  is 
additional  thereto,  and  in  no  respect  contradictory,  if  the  convey- 
ance was  in  terms  subject  to  the  mortgage.  It  does  not  vary  the 
terms  of  the  contract,  and  is  not  merged  therein.^  Evidence  of  such 
verbal  agreement  is  said  to  be  only  proving  what  the  actual  consid- 
eration was.  But  it  would  seem  that  a  different  case  must  be  pre- 
sented when  the  grantor  gives  a  warranty  deed  without  mention- 
ing the  mortgage.^  Such  agreement  is  not  regarded  as  a  collateral 
one;  but  an  original  promise  not  within  the  statute  of  frauds.^ 
Moreover,  the  parol  promise  of  the  purchaser  to  pay  the  mortgage 
debt  is  not  void  under  the  statute  of  frauds,  as  being  a  parol  prom- 
ise to  pay  the  debt  of  a  third  person.  The  money  with  which  the 
debt  is  to  be  paid  is  the  property  of  the  grantor,  and  a  promise  to 
pay  his  money  to  any  person  to  whom  he  wished  it  paid  is  not 
within  the  statute  of  frauds.  That  statute  applies  to  promises  to 
pay  the  promisor*s  own  money,  not  the  money  of  another  in  his 
hands.^ 

The  owner  of  a  large  lot  of  land,  subject  to  a  mortgage,  con- 
veyed a  portion  of  it  with  covenants  of  warranty  against  the  mort- 
gage. Subsequently  the  grantee  offered  to  purchase  the  residue  at 
a  stated  price,  and  to  assume  as  part  of  it  the  debt  secured  by  the 
mortgage,  and  to  pay  the  balance  in  money.  This  offer  was  ac- 
cepted, and  a  deed  given  in  which  the  consideration  named  was 
simply  the  value  of  the  equity  of  redemption,  and  which  conveyed 
the  land  subject  to  the  mortgage,  and  contained  a  general  covenant 
against  incumbrances  except  this  mortgage.  The  purchaser  thus 
took  the  land  last  purchased,  subject  to  the  mortgage.  The  deed 
did  not  state  that  he  assumed  the  debt,  nor  did  it  have  any  provi- 
sion to  that  effect,  and  therefore  the  mere  acceptance  of  the  deed 
did  not  make  him  personally  liable  to  pay  the  debt  or  discharge  the 
incumbrance.  In  the  absence  of  other  evidence,  he  merely  pur- 
chased the  equity  of  redemption.  But  having  by  his  proposal  to 
purchase  assumed  the  payment  of  the  mortgage,  it  became  his  duty 
to  the  grantor  to  pay  it.     Moreover,  the  grantor  was  released  by 

1  Taintorv.  Hemmingwaj,  18  Hun,  458,  affirmed  44  N.  Y.  626;  Vilas  v.  McBride^ 

affirmed  83  N.  Y.  610;  Murray  o.  Smith,  1  17  N.  Y.  Snpp.  171. 

Duer,  413;  Barker  v.  Bradley,  42  N.  Y.  *  Mulvanj  v.  Gross  (Colo.),  27  Pac  Bepw 

316, 1  Am.  Rep.  521 ;  Remington  o.  Palmer;-  878;  Thatcher  v,  Rockwell,  4  Colo.  375. 

62  N.  Y.  31.    Question    raised    bat  not  For  stronger  reasons  parol  evidenoe  is  ad* 

decided  in  Gage  t;.  Jenkinson,  58  Mich,  missible  to  identify  the  mortgage  assumed. 

169,.  24  N.  W.  Rep.  815;  Canfield  v.  Shear,  New  York  L.  Ins.  Co.  v,  Aitken,  4  N.  Y. 

49  Mich.  313,  13  N.  W.  Rep.  605.  Snpp.  879. 

3  Berdan    v.  Sedgwick,  40   Barb.  359,  <  Tuttle  v,  Armstead,  53  Conn.  175,  22 

AU.  Rep.  677. 
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this  agreement  from  the  covenant  of  his  first  deed  against  the  mort- 
gagee.^ 

The  agreement  of  a  purchaser  to  pay  a  mortgage  may  be  wholly 
ontside  of  the  conveyance.^  A  letter  of  a  second  mortgagee  to  the 
holder  of  the  prior  mortgage^  which  was  due,  saying  that  he  was 
willing  to  agree  to  see  him  paid  $500  on  account  of  the  first  mort- 
gage within  sixteen  months,  was  held  a  promise  to  pay  this  sum.^ 

But  an  oral  agreement  by  a  vendor  of  land  to  pay  off  an  exist- 
ing incumbrance  becomes  ineffectual  for  any  purpose,  as  an  agree- 
ment, after  the  execution  of  a  warranty  deed.  All  previous  nego- 
tiations resting  in  parol  are  merged  in  the  written  contract,  and 

r  

the  grantee  must  look  to  the  covenants  of  warranty.     The  parol 
agreement  does  not  W9rk  an  estoppel.^ 

761.  Whenever  the  mortgage  debt  fomis  a  part  of  the  con- 
sideration of  the  purohaae,  although  the  purchaser  has  not  en- 
tered into  any  covenant  or  agreement  to  pay  it,  he  is  bound  to  the 
extent  of  the  property  to  indemnify  the  grantor.  The  law  implies 
a  promise  to  that  effect  from  the  nature  of  the  transaction  ;  ^  but  the 
purchaser  is  under  no  personal  liability  to  any  one  for  such  mortgage 
debt.^  This  is  the  law  in  England,  where  a  contract  of  indemnity 
in  favor  of  the  grantor  is  implied.^     But  the. purchaser  in  such  case 

1  Drarj  V.  Tremont  ImprOYement  Co.  13  ber,  14  Barb.  196;  Cornell  v.  Frescott,  2 

Allen,  168.  Barb.  16.    Ohio:  Thompson  v.  Thompson,  4 

^.  Schm acker  v.  Sibert,  18  Kanfl.  104,  26  Ohio  St.  333.    Fennsylvania :  Moore's  Ap- 

Am.  Rep.  766;  Wright  v.  Brigga,  99  Ind.  peal,  88  Pa.  St.  450,  19  Alb.  L.  J.  257,  32 

563 ;  'Lndington  v.  Low,  21  Jones  &  S.  Am.  Rep.  469 ;  Burke  v.  Gummj,  49  Pa.  St. 

874.  518. 

'  Colgin  r.  Henley,  6  Leigh,  85.  «  Equitable  L.  Ass.  So.  v.  Bostwick,  100 

«  Chaplin  v.  Baker,  124  Ind.  385,  24  N.  N.  Y.  628;  Lawrence  v.  Towle,  59  N.  H. 

E.  Rep.  233.  28 ;  Belmont  v.  Coman,  22  N.  T.  438,  78 

B  Goaneotieiit ;  Townsend  v.  Ward,   27  Am.    Dec.    213;  Hubbard  t;.  Ensign,  46 

Conn.  610.    Illinoii :  Twitehell  v.  Mears,  8  Conn.   576 ;  Bristol  Say.  Bank  v.  Stiger 

Biss.  211  ;  Comstock  v.  Hitt,  37  111.  542.  (Iowa),  53  N.  W.  Rep.  265. 

Iowa:  Wood  r.  Smith,  51  Iowa,  156,  50  ^  Waring  v.  Ward,  7   Ves.  332.    Lord 

N.  W.  Rep.  581 ;  Iowa  Loan  &  Trust  Co.  v.  Eldon  states  the  law  thus :  "  If  he  enters 

Mowery,  67  Iowa,  113,  24  ^N.  W.  Rep.  into  no  obligation  with    the    party  from 

581 ;  Bristol  Sav.  Bank  v.  Stigert  (Iowa),  whom  he  purchases,  neither  by  bond  nor 

53  N.  W.  Rep.  265.    Loniiiazta :   Scott  t^.  covenant  of  indemnity,  to  save  him  harm- 

Featherston,  5  La.  Ann.  306;  Schlatre  v.  less  from  the  mortgage,  yet  this  court,  if 

Greand,   19  La.  Ann.   125.    Hew  Jersey :  he  receives  possession  and  has  the  profits, 

SteTCDfion  v.  Black,  1  N.  J.  Eq.  338;  Klap-  would,  independent  of  contract,  raise  upon 

worth  V.  Dressier,  13  N.  J.  Eq.  62,  88  Am.  his  conscience  an  obligation  to  indemnify 

Dec  69;  Hartshorne  t;.  Hartshome,  2  N.  J.  tne  vendor  against  the  personal,  obligation 

Eq.  349 ;  Crowell  v.  Hospital  of  St.  Bama-  to  pay  the  money  due  upon  the  vendor*s 

has,  27  N.  J.  Eq.  650.    Hew  York :  Garnsey  transaction  of  mortgage ;  for,  being  become 

V.  Rogers,  47  N.  T.  233 ;  Dorr  v.  Peters,  3  owner  of  the  estate,  he  must  be  supposed 

Edw.  132;  Marsh  v.  Pike,  1  Sandf.  Ch.  210;  to  intend  to  indemnify  the  vendor  against. 

Blyer  v,  MonhoUand,  2  Sandf.  Ch.  478 ;  Fer-  the  mortgage." 
ris  V.  Crawford,  2  Den.  595  ;  Flagg  v.  Thnr- 
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does  not  assume  any  liability  beyond  the  value  of  the  land  conveyed 
to  him.  If  the  mortgage  debt  be  afterward  paid  by  the  mortgagor, 
equity  will  compel  the  purchaser  by  way  of  subrogation  to  refund 
the  money  so  paid,  or  to  give  up  the  property.  He  may  discbarge 
his  obligation  to  indemnify  the  mortgagor  by  releasing  the  lands 
to  him.^  The  obligation  to  indemnify  the  mortgagor  in  such  case 
differs  from  that  imposed  upon  the  purchaser  by  an  agreement  to 
assume  the  mortgage  debt,  in  that  such  agreement  makes  him  per- 
sonally liable  to  the  mortgagor  to  indemnify  him,  whether  the 
mortgaged  property  be  sufficient  in  value  for  that  purpose  or  not. 
He  incurs  a  personal  liability.  As  between  him  and  his  grantor  he 
becomes  the  principal  debtor,  and  the  vendor  a  surety.^  But  the 
purchaser,  by  his  assumption  of  the  debt,  does  not  generally  makfe 
himself  liable  at  law  to  any  one  other  than  his  grantor.  Legally 
his  covenant  is  considered  only  as  a  covenant  to  indemnify  his 
grantor.  It  does  not  even  create  a  debt  as  between  his  personal 
representative  and  the  heir  or  devisee  ;  and  consequently  the  land 
is  the  primary  fund,  and  the  personal  estate  only  the  auxiliary  fund, 
for  its  payment.^  The  case  is  in  this  respect  quite  different  from 
one  where  the  ancestor  has  purchased  an  estate  and  given  his  own 
mortgage  and  personal  obligation  to  secure  the  payment  of  pur- 
chase-money, for  then  the  debt  is  a  personal  debt  in  every  sense, 
and  his  personal  estate  is  the  primary  fund  for  the  payment  of  it, 
in  exoneration  of  the  land  and  the  interest  of  the  heirs.^ 

752.  The  grantee  is  bound  by  accepting  the  deed.  To  create 
a  liability  on  the  part  of  the  grantee  to  pay  an  existing  mortgage, 
it  is  not  necessary  that  he  should  sign  the  deed  or  any  obligation  ;^ 
his  acceptance  of  a  deed  imposing  this  obligation  upon  him  is  all 
that  is  necessary.^     The  acceptance  by  an  agent  duly  constituted  of 

1  Tichenor  v.  Dodd,  4  N.  J.  Eq.  454 ;       ^  Spaulding  v.  Hallenbeck,  S5  N.  Y.  204, 

Crowell  V.  Hospital  of  St.  Bania1)a8,  27  N.  affirming  39  Barb.  79,  30  Barb.  292;  Bel- 

J.  Eq.  650 ;  Mount  v.  Van  Ness,  33  N.  J.  most  v,  Coman,  22  N.  Y.  438,  78  Am.  Dec. 

Eq.  262,  265.  213;  Wales  v,  Sberwood,  1  Abb.  N.  C.  101, 

^  Crowell  V.  Hospital  of  St.  Barnabas,  note;  Bishop  v,  Douglass,  85  Wis.  696; 

27  N.  J.  Eq.  650.  Tajlor  v,  Whitmore,  35  Micb.  97 ;  Uoger 

8  Monnt  V.  Van  Ness,  33  N.  J.  Eq.  262.  v.  Smith,  44  Mich.  22,  5  N.  W.  Rep.  1069 ; 

*■  Crowell  V.  Hospital  of  St.  Barnabas,  27  Klein  v.  Isaacs,  8  Mo.  App.  568 ;  Dickason 

N.  J.  Eq.  650,  653,  per  Depne,  J.;  Cumber-  v.  Williams,  129  Mass.  182,  37  Am.  Rep. 

land  r.  Codrington,  3  Johns.  Ch.  229,  8  Am.  316;   Urquhart  v.  Bray  ton,  12  R.  L  169; 

Dec.  492.  8tat«  v.  Davis,  96  Ind.'  539 ;  Thompson  p. 

^  Atlantic   Dock  Co.  v.  Leavitt,  54   N.  Dearborn,  107  HI.  87;  Sparkman  i;.  Gove, 

Y.  35,  13  Am.  Rep.  556,  and  cases  cited ;  44  N.  J.  L.  252. 

Bowen  v.  Beck,  94  N.  Y.  86,  46  Am.  Rep.       As  to  eridence  of  acceptance,  see  Gif- 

.124;  Ricard  v.  Sanderson,  44  N.  Y.  179;  ford  v.  Corrigan,  117  N.  Y.  257,  22  N.  E. 

liocke  V.  Homer,  131  Mass.  93, 102,  41  Am.  Rep.  756. 
Rep.  199. 
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PERSONAL  LIABILITT  OF  PURCHASER.  [§  752. 

a  deed  imposing  such  a  liability  will  bind  the  principal.^  Accept- 
ance may  be  implied  from  circamstances.^  Though  a  purchaser 
whose  deed  provides  that  he  shall  assume  the  payment  of  existing 
incumbrances  had  no  knowledge  of  its  terms  at  the  time  of  its  execu- 
tion, yet  if  after  being  informed  of  his  liability  under  it,  he  collects 
rents  and  conveys  a  part  of  the  land,  his  acceptance  of  the  deed  is 
shown,  and  his  liability  under  it  established.^  Acceptance  may  be 
implied  from  the  delivery  of  the  deed  to  the  purchaser,  and  his 
retention  of  it;  but  if  the  purchaser  denies  the  delivery  and  ac- 
ceptance, and  it  appears  that  the  value  of  the  property  is  very 
much  less  than  the  amount  of  the  incumbrance  assumed,  very  clear 
proof  of  the  grantee's  acceptance  will  be  required.*  But  if  there  be 
no  acceptance,  as,  for  instance,  when  the  deed  containing  an  as- 
sumption of  a  mortgage  is  made  to  a  married  woman  without  her 
knowledge  or  consent,  and  is  never  delivered  to  her,^  or  when  a 
deed  is  made  to  a  person  without  his  knowledge  or  consent,  and  he 
repudiates  it  as  soon  as  he  knows  of  its  existence,^  no  liability  is 
incurred  by  the  grantee.  The  acceptance  of  the  deed  is  a  sufficient 
consideration  for  the  promise  to  assume  the  mortgage  debt.^ 

If  the  scrivener,  by  mistake,  and  without  the  knowledge  of 
either  party,  inserts  a  stipulation  that  the  grantee  assumes  and 
agrees  to  pay  the  mortgage,  the  mortgage  may  be  reformed  in 
equity.® 

The  recording  of  a  deed  which  imposes  an  obligation  upon  the 
grantee  to  assume  and  pay  a  preexisting  mortgage  is  not  primd 
facte  evidence  of  its  delivery  and  acceptance,  though  it  may  be  such, 
evidence  when  the  deed  does  not  establish  any  contract  against  the 
grantee.* 

By  the  acceptance  of  a  deed  which  provides  that  the  grantee 
shall  assume  and  pay  a  specified  mortgage,  he  binds  himself  as 
effectually  as  he  would  by  executing  the  deed  himself  as  an  inden-^ 
ture.^^     This  provision  becomes  an  express  agreement  on  his  part 

1  Fairchild  v.  LjDch,  10  Jones  &  S.  265,  Albany  City  Sav.  Inst,  v,  Bnrdick,  87  N.  T. 

14  Jones  &  S.   1 ;  Schley  v.  Fryer,   100  40.    See  §  78S. 

N.  Y.  71.  ^  Bay  v,  WUliams,  112  111.  91,  54  Am. 

3  Bandy  v.  Iron  Co.  38  Ohio  St.  300.  Dec.  209. 

«  Keller  o.  Aahford,  133  U.  S.  610,  10  »  Adams  v,  Wheeler,  122  Ind.  251,  23 

Snp.  Ct.  Rep.  494.  N.  E.  Rep.  760. 

*  Stuart  v.  Heryey  (Neb.),  53  N.  W.  Rep.  *  Thompson  v.  Dearborn,  107  111.  87. 

1032.  ^0  Crawford  v.  Edwards,  83  Mich.  354 ; 

»  Cnlrer  v.  Badger,  29  N.  J.  Bq.  74.  Trotter  f.  Hughes,  12  N.  Y.  74,  78,  62  Am. 

«  Cordts  V.  Hargrave,  29  N.  J.  £q.  446 ;  Dec.  137 ;  Fairchild  v.  Lynch,  14  Jones  &  S. 

Sterens  Institute  v.  Sheridan,  30  N..J.  Eq.  1 ;  Hnyler  v.  Atwood,  26  N.  J.  Eq.  504 ; 

23 ;  Parker  v,  Jenks,  36  N.  J.  Eq.  398 ;  Finley  v.  Simpson,  22  N.  J.  L.  311,  53  Am. 
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for  the  fulfilment  of  which  he  is  personally  liable,  not  only  to  his 
grantor,^  but  the  benefit  of  it  inures  to  the  mortgagee,  who  may  in 
equity  enforce  it  directly  against  such  purchaser.^  When  fore- 
closure is  made  by  an  equitable  suit,  the  mortgagee  may  treat  both 
the  vendor  and  purchaser  as  principal  debtors  to  him,  and  may  have 
a  personal  decree  against  either  or  both  of  them. 

It  is  not  necessary  that  the  holder  of  the  mortgage  should  notify 
the  purchaser  who  has  assumed  the  mortgage  of  his  acceptance  of 
the  promise  to  pay  the  debt.  The  bringing  of  a  foreclosure  suit,  in 
which  the  mortgagee  seeks  to  recover  judgment  for  any  deficiency 
against  an  intermediate  grantee  who  assumed  the  mortgage,  sufiS- 
ciently  shows  that  the  mortgagee  adopted  and  relied  on  the  cove- 
nant of  such  assumption.^ 

A  verbal  agreement  between  the  parties  that  the  grantor  should 
advance  the  money  for  the  payment  of  a  mortgage  expressly  asr 
sumed  by  the  grantee  cannot  be  shown,  because  this  would  be 
inconsistent  with  the  terms  of  the  deed.^ 

753.  A  married  woman  is  liable  on  her  covenant  to  aasome 
a  mortgage  made  in  a  deed  of  real  estate  to  her  own  separate  use 
or  benefit.  It  is  a  covenant  for  the  benefit  of  her  separate  estate, 
or  to  pay  a  portion  of  the  purchase-money  of  real  estate  conveyed 
to  her.^  But  she  is  not  liable  on  such  a  covenant  in  her  husband's 
deed  of  his  land,  where  the  laws  enable  her.  to  contract  only  in  re- 
spect to  her  own  property ;  and  she  can  consequently  contract  no 
liability  as  surety  for  her  husband.^ 

Dec.  252;  Schmucker  v,  Sibert,  18  Kans.  *  New  York  L.  Ins.  Co.  t7.  Aitkin,  125 

104,  26  Am.  Dec.  765;  Pike  v.  Brown,  7  N.   Y.  660,  26  N.  £.  Rep.  732;  BisseU  v. 

Cash.   133;  Braman   i;.   Dowse,   12  Cash.  Bugbee,  8  Cent.  L.  J.  272,  7  Reporter,  550. 

227;  Locke  v.  Homer,  131   Mass.  93,  41  Otherwise  in  Tndiana :  Mansnr  v.  Miller, 

Am.    Dec.  199;    Furnas   v.  Durgin,  119  7  Cent.  L.  J.  422;  Berkshire  L.  Ins.  Co. 

Mass.  500,  20  Am.  Rep.  341;  Gaffney  v,  v,  Hutchings,  100  Ind.  496;   Carnahan  r. 

Hicks,  131  Mass.  124.  Tousey,  93  Ind.  561, 566,  dissenting  opinion 

1  Cubberly  v.  Yager,  42  N.  J.  Eq.  289, 11  by  Elliott,  C.  J. 

Atl.  Rep.  113  ;  Irick  v.  Black,  17  N.  J.  Eq.  *  Unger  v.  Smith,  44  Mich.  22,  5  N.  W. 

189;  Marsh  v.  Pike,  1  Saudf.  Ch.  210, 10  Rep.  1069. 

Paige,  595.  '^  §  116 ;  Vrooman  v.  Turner,  8  Hun,  78, 

2  HoflTs  Appeal,  24  Pa.  St.  200;  Len-  69  N.  Y.  280,25  Am.  Rep.  195,  examined 
nig's  EsUte,  52  Pa.  St.  135,  138;  Crawford  and  commented  upon  in  17  Aib.  L.  J.  240 ; 
V.  Edwards,  33  Mich.  354 ;  Blyer  v.  Monhol-  Ballin  v,  Dillaje,  37  N.  Y.  35 ;  Cashman  r. 
land,  2  Sandf.  Ch.  478 ;  Corbett  v.  Water-  Henry,  75  N.  Y.  103,  19  Albany  L.  J.  24, 
man,  11  Iowa,  86;  Thompson  v.  Bertram,  55  How.  Pr.  234,  reversing  12  Jones  &S. 
14  Iowa,  476 ;  Curtis  v.  Tyler,  9  Paige,  432,  93,  31  Am.  Rep.  437  ;  Hnyler  v.  Atwood, 
435 ;  King  i;.  Whitely,  10  Paige,  465 ;  Hal-  26  N.  J.  Eq.  504,  28  N.  J.  Eq.  275. 

sey  V.  Reed,  9  Paige,  446,  451 ;  Burr  d,       «  Kitchell  v,  Mudgett,  37  Mich.  81. 
Beers,  24  N.  Y.  178;  Converse  ».  Cook,  8 
Vt.  164. 
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PERSONAL   LIABILITY   OF  PUBCHASER.         [§§  754,  755. 

A  deed  containing  a  recital  that  the  land  therein  described  was 
subject  to  a  mortgage,  **  which  the  grantee  assumes  and  agrees  to 
pay,"  was  executed  to  a  woman  as  grantee,  without  her  knowledge 
or  authority,  by  the  direction  of  her  husband,  and  was  by  him 
recorded.  She  never  saw  the  deed,  and  knew  nothing  of  its  con- 
tents until  after  the  land  was  sold  by  the  mortgagee,  when  she 
repudiated  the  deed.  Soon  after  the  deed  was  recorded,  she  knew 
that  the  land  had  been  conveyed  to  her,  and  claimed  to  be  the  owner 
of  it.  It  was  held,  however,  that  these  facts  warranted  a  finding 
that  slie  had  assented  to  the  purchase,  and  a  ruling  that  she  was 
bound  by  the  recital  in  the  deed.^ 

754.  What  will  avoid  the  puroheusier's  liability.  —  Such  pur- 
chaser cannot  avoid  the  liability  to  pay  the  mortgage,  on  the  ground 
that  through  a  mistake  in  the  description  he  acquired  no  legal  title 
to  the  land  intended  to  be  conveyed,  if  he  obtained  possession  of  it 
under  his  deed,  and  the  right  by  virtue  of  it  to  have  the  mistake 
corrected.^  Neither  can  such  a  purchaser  defend  upon  the  ground 
that  the  title  conveyed  to  him  was  invalid,  or  that  the  deed  was  im- 
perfect, if  he  has  entered  into  possession,  and  alleges  no  eviction 
and  makes  no  offer  of  surrender.^  Where,  however,  the  purchaser 
has  been  evicted,  so  that  there  is  a  total  failure  of  consideration  for 
the  covenant  of  assumption,  the  purchaser  may  effectually  allege  such 
eviction  and  failure  in  defence  of  his  covenant  of  assumption.^  So, 
also,  a  mistake  of  fact  which  invalidates  the  contract  of  assump- 
tion is  a  good  defence  to  an  action  upon  it.^  It  is  also  a  good 
defence  that  the  purchaser's  grantor  had  no  title  to  the  property, 
and  that  he  assumed  the  payment  of  the  mortgage  through  the 
false  and  fraudulent  representations  of  his  grantor ;  ^  or  that  there 
was  no  agreement  for  assumption  between  the  parties  to  the  deed, 
and  the  agreement  was  inserted  in  the  deed  in  an  unusual  place  and 
escaped  the  notice  of  the  grantee.^ 

755.  The  ground  upon  which  a  mortgagee  is  allowed  to 
take  advantage  directly  of  the  usual  clause  in  a  deed,  whereby 
the  grantee  assumes  the   payment  of   the   mortgage,  is  generally 

^  Coolidge  V.  Smith,  129  Mass.  554.  powerless,  if  the  parchaser  should  be  forced 

'^  See  §  744 ;  Crawford  r.  Edwards,  83  to  pay  a  deficiency,  to  furnish  adequate 

Mich.  354 ;  Comstock  v.  Smith,  26  Mich,  relief  by  a  revival  of  the  mortgage,  or  by 

306.  some  process  of  subrogation. 

«  Parkinson  r.  Sherman,  74  N.   Y.  88,  *  Dunning  v.  Leavitt,  85  N.  Y.  30,  39 

30  Am.  Rep.  268;  Gifford  v.  Benefit  Soc.  Am.  Rep.  617. 

104  N.  Y.  139,  10  N.  B.  Rep.  39,  affirming  «  Crowe  v,  Lewin.  95  N.  Y.  423. 

38  Hun,  3iM).    It  was  suggested  in  the  latter  ^  Benedict  v.  Hunt,  32  Iowa,  27. 

case  that,  if  a  failure  of  the  title  should  ^  Bull  v.  Titsworth,  29  N.  J.  £q.  73. 

occur  at  a  future  time,  equity  would  not  be 
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stated  to  be  that  as  between  the  parties  to  the  deed  the  grantee 
thereby  becomes  the  principal  debtor  for  the  mortage  debt,  which 
has  been  allowed  to  him  oat  of  the  purchase-money,  and  the  grantor 
is  thenceforward  merely  a  surety  for  the  debt ;  ^  and  then,  upon  the 
familiar  principle  that  the  creditor  is  entitled  by  way  of  equitable 
subrogation  to  all  securities  held  by  a  surety  of  the  principal  debtor, 
the  mortgagee  is  entitled  to  the  benefit  of  this  agreement  made  by 
the  purchaser,  although  he  did  not  know  of  its  existence  till  long 
afterwards.  A  court  of  equity,  having  the  mortgagor,  the  mort- 
gagee, and  the  grantee  before  it,  may  adjust  in  one  suit  the  rights 
of  all  the  parties.  In  different  forms  this  is  in  substance  the  doc- 
trine of  the  cases.^  The  right  of  the  mortgagee  to  this  remedy 
does  not  result  from  any  fixed  or  vested  right  in  him,  arising  either 
from  the  acceptance  by  the  subsequent  purchaser  of  the  conveyance 
of  the  mortgaged  premises,  or  from  the  obligation  of  the  grantee  to 
pay  the  mortgage  debt  as  between  himself  and  his  grantor.  The 
mortgagee's  relief  depends  upon  no  original  equity  residing  in  him- 
self, but  upon  the  right  of  the  mortgagor  against  his  grantee,  to 
which  the  mortgagee  succeeds.  Then  he  is  allowed  in  equity  to 
recover  a  deficiency  of  the  grantee  by  a  mere  rule  of  procedure, 
going  directly  as  a  creditor  against  the  grantee,  in  order  to  avoid 
circuity  of  action,  and  save  the  mortgagor,  as  an  intermediate  party, 
from  being  harassed  for  the  payment  of  the  debt,  and  then  driven 
to  seek  relief  over  against  his  grantee,  upon  whom  the  liability 
would  ultimately  fall.^ 

1  Crawford  v.  Edwards,  33  Mich.  354,  In  Douglass  v.  Wells,  18  Hair,  88,  93, 

per  Marston,  J. ;  Union  Mat.  L.  Ins.  Co.  v.  Bockes,  J.,  says :  "  It  is  somewhat  perplex- 

Hanford,  143  U.  S.  187,  12  Sop.  Ct.  Rep.  ing  to  determine  preciselj  the  ground  on 

437,  per  Gray,  J. ;  Fisk  v,  Stevens  (Utah),  which  the  rale  now  established  in  oar  State 

83  Pac.  Kep.  249.  is  made  to  rest,  whether  on  the  ground  that 

^  Hew  York :  Halsej  v.  Reed,  9  Paige,  the  assnming  of  the  mortgage  debt  by  the 

446 ;  Blyer  t;.  Monholland,  2  Sandf.  Ch.  grantee  creates  a  privity  of  contract  between 

478 ;  Cnrtis  o.  Tyler,  9  Paige,  432 ;  King  v.  him  and  the  mortgagee,  or  makes  the  latter 

Whitely,  10  Paige,  465;  Marsh  v.  Pike,  10  privy  to  the  consideration  of  the  promise, 

Paige,  595, 597 ;  Cornell  v.  Prescott,  2  Barb,  or  that  the  right  of  action  in  the  mort- 

16;  Russell  r.  Pistor,  7  N.  Y.  171,  57  Am.  gagee  springs  simply  from  the  promise  of 

Dec.  509;  Trotterv.  Hughes,  12  N.  Y.  75, 62  the  grantee  made  to  the  grantor  for  the 

Ant.  Dec.  137.    Virginia:  Osborne  v.  Ca.  mortgagee's   benefit.     Whatever   may  be 

bell,  77  Ya.  462 ;  Willard  v.  Worsham,  76  the  ground  of  the  ruling,  it  is  now  firmly 

Va.  392 ;  Van  meter  9.  Vanmeter,  3  Gratt.  and  definitely  settled  in  the  courts  of  this 

148 ;  Whitlock  v.  Gordon  (Ya.),  1  Ya.  L.  State  that  the  promise  of  the  grantee,  in  a 

J.  370 ;  Francisco  v.  Shelton,  85  Ya.  779,  case  like  this  under  consideration,  may  be 

8  S.  £.  Rep.  789.    Xftah :  Fisk  i;.  Stevens  adopted  and  enforced  by  the  mortgagee  as 

(Utah),  33  Pac.  Rep.  249 ;  Bassett  u.  Brad-  a  personal  obligation  of  the  former  to  the 

ley,  48  Conn.  224,  not  followed,  however,  latter." 

in  Meech  v.  £nsign,  49  Conn.  191,  44  Am.  *  Crowell  v.  Hospital  of  St.  Barnabas,  27 

Rep.  225.  19.  J.  Eq.  650,  —  substantially  the  language 
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PERSONAL  LIABILITY  OF  PURCHASER.  [§  756. 

To  support  an  action  upon  this  ground,  therefore,  it  is  necessary 
in  the  first  place  that  the  grantor,  in  whose  favor  the  stipulation  is 
made,  should  himself  be  personally  liable  for  the  debfc  assumed  by 
the  grantee  ;  and,  in  the  second  place,  that  there  be  a  debt  or  some 
obligation,  on  the  part  of  the  person  assuming  the  payment  of  the 
mortgage,  to  support  his  undertaking.  If  the  grantor  be  not  the 
mortgagor  himself,*  or  one  who  has  bound  himself  personally  for 
the  payment  of  the  mortgage  debt,  the  grantee,  in  assuming  the 
payment  of  the  mortgage,  does  not  become  personally  liable  through 
the  grantor  to  the  holder  of  the  mortgage  to  pay  the  debt  to  him.^ 
There  is  in  such  case  no  chance  for  any  equitable  subrogation, 
and  the  agreement  is  considered  as  a  mere  declaration  that  the 
property  was  conveyed  to  the  purchaser  subject  to  the  lien  of  the 
mortgage.^ 

Under  this  view,  a  mortgagee's  right  under  a  purchaser's  agree- 
ment to  assume  the  mortgage  is  an  equitable  right,  and  can  be 
enforced  only  by  equitable  suit.^  Where  foreclosure  is  eflfected  by 
suit  in  equity,  this  right  is  usually  enforced  by  making  the  pur- 
chaser a  party  to  the  bill,  and  asking  for  a  personal  decree  for  defi- 
ciency against  him.^  The  mortgagee  generally  enforces  this  liability 
of  the  purchaser  by  making  him  a  party  to  the  foreclosure  suit  as 
provided  by  statute.^ 

In  Connecticut  it  is  said  that  in  the  ordinary  case  of  a  purchase 
of  an  equity  of  redemption  from  a  mortgagor,  with  a  provision  in 
the  deed  that  the  grantee  shall  assume  and  pay  the  mortgage  debt, 
no  right  of  action  on  the  promise  accrues  to  the  mortgagee.  To 
give  the  mortgagee  such  right  of  action,  the  promise  must  have 
been  intended  for  his  benefit ;  it  is  not  enough  that  a  benefit  may 
accrue  to  him.® 

766.  Aooordingly,  when  suoh  an  agreement  to  assume  the 
payment  of  a  mortgage  is  oontained  in  a  mortgage,  it  does 

1  Wi8ei;.Fuller.29N.  J.Eq.  257;  Crow-  »  §762;  Willard  ».  Woreham,  76  Va. 
ell  V.  Carrier,  27  N.  J.  Eq.  152  ;  Crowell  r.    892. 

Hospital  of  SL  Barnabas,  27  N.  J.  Eq.  650 ;  «  Ball  v.  Titsworth,  29  N.  J.  Eq.  73 ; 

Moore's  Appeal,  89  Pa.  St.  450,  7  Reporter,  Crowell  v.  Hospital  of  St.  Barnabas,  27  N. 

538,  32  Am.  Rep.  469  ;  Moant  v.  Van  Ness,  J.  Eq.  650  ;  Rogers  n,  Herron,  92  111.  583. 

33  N.  J.  Eq.  262 ;  Norwood  v.  De  Hart,  80  ^  Johnson  v.  Harder,  45  Iowa,  677 ;  Ream 

N.  J.  Eq.  412 ;  Osborne  v.  Cabell,  77  Va.  v.  Jack,  44  Iowa,  825 ;  Ross  v.  Kennison,  38 

462.  Iowa,  396;  Schmucker  v.  Sibert,  18  Kans. 

2  §760;  King».Whitely,  10  Paige,  465;  104,  26  Am.  Rep.  765;  Anthony  v.  Her- 
Tzotter  v.  Hagbes,  12  N.  T.  74,  62  Am.  man,  14  Kans.  494;  Miller  v.  Thompson, 
Dec.  137 ;  Carter  v.  Holahan,  92  N.  Y.  498.  34  Mich.  10;  Hayden  v.  Drnry,  8  Fed.  Rep. 
See  Thorp  v,  Keokak  Coal  Co.  48  N.  Y.  782. 

253  ;  §  679.  *  Meech  v.  Ensign,  49  Conn.  191, 44  Am. 

Rep.  225. 
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not  as  a  general  rule  impose  any  personaf  liability  upon  the  mort- 
gagee for  the  payment  of  the  prior  mortgage  debt,  which  can  be 
enforced  against  him  by  the  prior  mortgagee."^  The  sabsequent 
mortgagee  owes  no  money  for  the  land  which  he  can  promise  to 
pay  to  the  prior  mortgagee,  for  he  does  not  acquire  title  to  the 
land.  Where  one  '^'buys  the  land  absolutely  for  a  stipulated  price, 
and  instead  of  paying  the  whole  of  it  to  his  grantor  he  is  allowed 
to  retain  a  part,  which  he  agrees  to  pay  to  a  creditor  of  a  grantor 
having  a  lien  upon  the  land,  the  amount  which  he  thus  agrees  to 
pay  is  his  own  debt,  which,  by  arrangement  with  his  grantor,  he 
has  agreed  to  pay  to  the  creditor  of  the  hitter,  and,  although  this 
arrangement,  not  being  assented  to  by  the  creditor,  does  not  dis- 
charge the  grantee  from  liability,  yet,  as  between  him  and  the  party 
who  has  assumed  it,  the  grantor  is  a  mere  surety.  If  the  grantee 
pays  it,  he  pays  only  what  he  agreed  to  pay  for  the  land,  and  pays 
it  in  the  manner  agreed  upon.  And  there  is  no  hardship  in  allow- 
ing either  the  grantor  or  the  mortgagee  to  enforce  its  payment. 
But  in  the  case  of  a  party  having  the  land  merely  as  security,  such 
an  undertaking  is  simply  a  promise  to  advance  money  to  pay  the 
debt  of  his  grantor  or  mortgagor,  which  money,  when  advanced,  the 
junior  mortgagee  can  collect  under  his  mortgage."  ^ 

In  like  manner  a  prior  mortgagee,  who  has  received  from  the 
mortgagor  a  release  of  the  equity  of  redemption  subject  to  a  sec- 
ond mortgage,  not  in  payment  of  his  mortgage  but  as  additional 
security,  is  not  liable  to  pay  the  second  mortgage  debt,  although 
his  deed  recites  that  it  is  made  in  consideration  of  his  mortgage 
and  the  balance  due  on  the  second  mortgage.  He  may  show  by 
parol  what  was  the  real  consideration.^ 

757.  The  fact,  that  the  assumption  of  the  prior  mortgage 
is  made  in  an  absolute  deed  intended  as  a  mortgage,  does  not 
change  this  rule.^  The  title  of  the  grantee  is  defeasible.  The 
grantor  reserves  the  right  to  annul  it  by  paying  the  debt,  and, 
when  he  does  so,  he  discharges  the  agreement  to  pay  the  prior 
mortgage.  ^'  The  reservation  of  this  right  is  inconsistent  with  the 
idea  that  the  assumption  by  the  grantee  was  for  the  benefit  of  the 

^  Garasey  v.  Rogers,  47  N.  Y.  233, 7  Am.  Arnaad  v.  Grigg,  29  N.  J.  £q.  482 ;  Gaff- 
Rep.  440;  Pardee  v.  Treat,  82  N.  Y.  385;  nej  t;.  Hicks,  131  Mass.  124.  The  case  of 
Bassett  v.  Bradley,  48  Conn.  224.  Ricard  v.  Sanderson,  41  N.  Y.  179,  maj  per- 

2  Mr.  Justice  Rapallo,  in  Gamsej  v.  Ro-  haps  be  disdngaished  in  some  particulars; 

gers,  47  N.  Y.  233,  7  Am.  Rep.  440.  but  if  not,  must  yield  to  the  later  decision 

^  Huebsch  r.  Scheel,  81  111.  281.  of  Garnsey  v.  Rogers,  47  N.  Y.  233,  7  Am. 

^  Gamsey  v.  Rogers,  47  N.  Y.  233, 7  Am.  Rep.  440.    See  Bassett  v,  Bradley,  48  Conn. 

Rep.  440;  Cole  v.  Cole,  110  N.  Y.  680,  17  224. 
N.   £.  Rep.  682,  affirming  44  Hun,  624; 
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prior  mortgagee ;  for,  if  it  were,  the  grantor  would  have  no  con- 
trol over  the  rights  thus  acquired  by  a  third  party.  The  reserva- 
tion of  this  control  by  the  grantor  shows  that  the  agreement  was 
for  his  benefit  only,  and  prevents  its  inuring  to  the  benefit  of  any 
third  party."  i 

Moreover,  in  such  case  the  grantee  receives  no  money  with  which 
to  pay  a  prior  mortgage  debt,  nor  any  conveyance  of  the  entire 
estate  upon  a  consideration  of  which  the  amount  of  the  prior  mort- 
gage debt  formed  a  part.  He  receives  merely  a  mortgage  title, 
defeasible  upon  the  payment  of  a  debt,  or  the  performance  of  some 
other^  obligation.  Upon  the  performance  of  the  condition  he  is 
obliged  to  release  or  reconvey  the  property  to  the  grantor.  He  is 
to  reconvey  merely  the  title  or  interest  conveyed  to  him.  He  re- 
ceived nothing  from  his  grantor  which  is  a  consideration  for  under- 
taking to  pay  a  prior  mortgage  debt ;  and  therefore  he  is  under 
no  obligation  either  to  his  grantor  or  to  the  prior  mortgagee  to  pay 
such  debt.^ 

But  a  grantee  was  held  liable  to  the  mortgagee  on  his  covenants 
to  assume  and  pay  the  mortgage,  where  he  had  taken  an  absolute 
conveyance  at  the  request  of  another  and  for  his  benefit,  except  so 
far  as  the  profits  of  the  land  were  to  be  security  for  a  debt  owed 
him  by  the  person  for  whom  he  took  the  conveyance.  The  deed 
in  this  case  was  executed  with  the  name  of  the  grantee  left  blank. 
The  purchaser,  by  agreement  with  one  to  whom  he  was  indebted, 
inserted  his  debtor's  name  as  grantee  in  the  deed,  with  the  under- 
standing that  the  profits  should  be  applied  on  account  of  the  debt. 
In  a  suit  against  the  grantee  for  a  deficiency  after  a  foreclosure 
of  the  mortgage,  it  was  held  the  grantee  was  the  absolute  owner 
in  fee  of  the  premises;  that  the  rights  of  the  parties  were  to  be 
determined  by  the  facts  existing  when  he  consented  to  take  the 

1  Per  RapaUo,  J.,  in  Garneej  v,  Rogers,  pose  on  the  grantee  the  duty  of  paying  off 

47  N.  Y.  233,  7  Am.  Rep.  440.    The  terms  the  prior  mortgage.     When  the  grantor 

of  the  defeasance  enabled  the  grantor  to  redeems  this  mortgage  he  mast  do  so  ac- 

annnl   the  conveyance  on  paying  simply  cording  to  its  terms,  and  one  of  them  is, 

the  debt  which   he  owed   to  the  grantee,  that  the  defendant  shall  reconvey  subject 

On  this  ground  the  case  is  distinguished  to  the  prior  mortgage.    It  would  be  an 

from  the  ordinary  case  in  Pardee  v.  Treat,  extraordinary  and  inequitable  construction 

18  Hun,  298.  of  the  agreement  to  reconvey,  not  to  require 

^  Gaffney  v.  Hicks,  131  Mass.  124.  of  the  grantor  upon  reconveyance  the  same 

'*  Taking  the  two  instruments  together  assumption  of  the  prior  mortgage ;  and  the 

as  constituting  one  contract,  the  terms  of  result  would  be  to  make  the  grantor  pay  a 

the    agreement    to    reconvey   control   the  sum  of  money,  which  the  grantee  would 

terms  of  the  deed ;  not  only  so  far  as  the  have  to  pay  back  when  he  seeks  to  redeem." 

deed  purports  to  be  an  absolute  convey-  Per  Endicott,  J. 
anoe,  but  also  so  far  as  it  purports  to  im- 
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deed  with  a  covenant  to  pay  the  mortgage,  and  that  he  was  liable 
upon  the  covenants.^ 

Even  if  the  words  "  under  and  subject "  to  a  mortgi^e  could 
import  a  promise  of  payment  in  any  case,  they  will  not  create  any 
personal  liability  on  the  part  of  the  grantee  when  he  merely  took 
the  conveyance  to  oblige  the  real  purchaser,  and  is  merely  a  dry 
trustee  for  him.  The  criterion  of  personal  liability  for  an  incum- 
brance upon  property  purchased  is  to  be  found  in  the  contract  or 
consent  of  the  purchaser  to  become  bound  for  the  debt  where  it 
forms  a  part  of  the  price  he  is  to  pay  for  the  incumbered  propeity. 
But  where  the  property  is  cast  upon  a  person  by  act  of  law,  or  by 
the  agency  of  others,  who  are  the  beneficiaries,  there  is  no  reason 
for  assuming  that  he  intended  to  bind  himself  and  thereby  to  add 
a  new  security  for  the  payment.^ 

768.  The  broad  doctrine,  that  when  one  person  makes  a 
promise  for  the  benefit  of  a  third  person,  the  latter  may  main- 
tain an  action  upon  it,  has  been  adopted  in  several  States,^  and  in 

1  CampbeUv.  Smith,  8  Han,  6,  71  N.  Y.  Snow,  9  Bias.  511.    Indians:  Mansnr  v. 

26,  27  Am.  Rep.  6,  following:  Lawrence  t;.  Bartholomew,   19  Alb.  L.  J.  52 ;  Boden- 

Fox,  20  N.  Y.  268.    See  Gaffney  v.  Hicks,  barger  v.  Bramblett,  78  Ind.  213  ;  Camahan 

124  Mass.  301.  v.  Toiisey,  93  Ind.  561 ;  Ajres  v,  Randall, 

3  Girard  Life  Ins.  &  Trust  Co.  v.  Stew-  108  Ind.  595,  9  N.  E.  Rep.  464.    lova: 

art,  86  Pa.  St.  89.    See  Lennig's  Estate,  Corbett  v.   Waterman,  11  Iowa,  86,    87; 

52  Pa.  St.  135.  Moses  v.  Dallas  Dist.   Ct.  12   Iowa,  139; 

B  New  York:  Lawrence  v.  Fox,  20  N.  Y.  Lamb  v.  Tncker,  42  Iowa,  118;  Boss  v. 
268;  Burr  v.  Beers,  24  N.  Y.  178,  80  Am.  Kennison,  38  Iowa,  396 ;  Scott  v.  Gill,  19 
Dec.  327.  The  latter  was  an  action  at  law  Iowa,  187 ;  Thompson  v.  Bertram,  14  Iowa, 
upon  the  grantee's  undertaking,  without  a  476.  Kansas :  Center  v.  McQnesten,  S4 
foreclosure  of  the  mortgage,  and  without  Kans.  480.  Minnesota :  Follansbee  v.  John- 
making  the  mortgagor  a  party.  Mr.  Jns-  son,  28  Minn.  811,  9  N.  W.  Rep.  882. 
tice  Denio  agrees  that  the  previous  cases  Missonri :  Fitzgerald  v.  Barker,  70  Mo.  685, 
proceed  upon  the  principle  that  the  under-  13  Mo.  App.  192, 85  Mo.  13 ;  Heim  v.  Voigel, 
taking  of  the  grantee  to  pay  off  the  incum-  69  Mo.  529.  Nebraska :  Cooper  v.  Foss,  15 
brance  is  a  collateral  security  acquired  by  Neb.  515, 19  N.  W.  Rep.  506 ;  Rockwell  v. 
the  mortgagor,  which  inures  by  an  equitable  Blair  Sav.  Bank,  31  Neb.  128,  47  N.  W. 
subrogation  to  the  benefit  of  the  mortgagee ;  Rep.  641 .  Hew  York :  Giftord  v.  Corrigan, 
but  since  the  case  before  the  court  was  a  117  N.  Y.  257,  262,  22  N.  £.  Rep.  756, 
suit  at  law,  and  the  doctrine  of  equitable  where  Lawrence  v.  Fox  is  recurred  to,  and 
subrogation  could  be  invoked  only  in  the  whole  subject  examined  anew;  Miller 
equity,  it  became  necessary  to  determine  v,  Winchell,  70  N.  Y.  437 ;  Hand  v.  Ken- 
whether  the  action  could  be  maintained  nedy,  83  N.  Y.  149,  13  J.  &.  8.  385;  Pike 
directly  upon  the  grantee's  promise  in  law,  v.  Seiter,  15  Hun,  402;  Smith  v.  Traslow, 
and  it  was  decided  that  it  could  be.  Also,  84  N.  Y.  660;  Slauson  v,  Watkins,  S6  N. 
Illinois:  Bay  v.  Williams,  112  111.  91,  54  Y.  597;  Bennett  v.  Bates,  94  N.  Y.  354; 
Am.  Rep.  209  ;  Flagg  r.  Geltmacher,  98  111.  Todd  v.  Weber,  95  N.  Y.  181,  47  Am.  Rep. 
293 ;  Thompson  w.  Dearborn,  107  111.  87 ;  20 ;  Ludington  v.  Low,  21  J.  &  S.  374. 
Dean  v.  Walker,  107  111.  540.  47  Am.  Rep.  Ohio  :  Indiana  Yearly  Meeting  v.  Haines, 
467;  Daub  v.  Englebach,  109  111.  267;  47  Ohio  St.  423,  25  N.  E.  Rep.  119.  Pena- 
Comstock  V.  Hitt,  37  III.  542;  Twichell  v,  sylvania:  Merrtman  v.  Moore,  90  Pa.  St 
Mear?,  8  Biss.  211,  6  Rep.  40;  Hay  den  v. 
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some  the  action  may  be  at  law.^  It  is  not  needful  that  any  con- 
sideration should  pass  from  such  third  person,  or  that  he  should 
know  of  it  at  the  time.  It  is  suflScient  that  the  promise  be  made 
upon  a  valuable  consideration  passing  to  the  grantee,  who  assumes 
the  mortgage  from  his  grantor,  and  the  mortgagee,  in  adopting  the 
act  of  the  latter  for  his  benefit,  is  brought  into  privity  with  the 
promisor,  and  may  enforce  the  promise,  as  if  it  were  made  directly 
to  him.' 

There  is  a  sufficient  consideration  for  such  an  agreement  of  a 
grantee  where  his  grantor  has  purchased  the  property  in  his  own 
name,  and  after  making  a  mortgage  for  a  portion  of  the  purchase- 
money  has  conveyed  an  undivided  portion  to  the  grantee  by  a  deed 
which  recites  that  the  grantee  was  jointly  interested  in  the  prem- 
ises, the  title  having  for  convenience  been  taken  in  the  name  of  the 
grantor,  and  that  the  grantee  assumed  and  agreed  to  pay  his  pro- 
portion of  the  mortgage.  The  grantee  could  not  have  obtained 
a  conveyance  of  his  interest  in  the  property  without  either  paying 
or  agreeing  to  pay  his  portion  of  the  mortgage.  Therefore  the 
mortgagee  can  enforce  the  mortgage  against  him  to  the  amount 
of  the  portion  so  assumed.^ 

In  order  to  recover  upon  this  theory,  it  is  essential  that  the  plain- 
tiff shall  have  some  relation  to  or  interest  in  the  lands'  at  the  time 
the  promise  was  made.  One  who  acquires  an  interest  in  the  lands 
after  the  making  of  such  promise  cannot  claim  that  it  was  made 
for  his  benefit.*  A  mere  stranger  cannot  intervene,  and  claim  by 
action  the  benefit  of  a  contract  between  the  parties  to  the  deed. 
To  entitle  a  third  person  to  claim  the  benefit  of  the  agreement  of 
the  parties,  there  must  be  either  a  new  consideration  or  some  prior 
right  or  claim  against  one  of  the  contracting  parties,  by  which  he 
has  a  legal  interest  in  the  performance  of  the  agreement.^ 

The  agreement  of  the  purchaser  inures  in  equity  to  the  mort- 

7S.    Wifoonaiii:  McDowell  v.  Laer,  35  Wis.  540,  47  Am.  Rep.  467;  Brewer  v.  Dyer, 

171 ;  Bassett  v.  Hughes,  43  Wis.  319.  7  Cash.  337. 

See  §  761;    Contra  in    MaMaolrasetU :  «  Miller  v.  Winchell,  70  N.  Y.  437. 

Creesy  v.  Willis  (Mass.),  34  N.  E.  Rep.  265 ;  »  Vrooman  v.  Turner.  69  N.  Y.  280,  25 

Prentice  v.  Brimhall,  123  Mass.  291 ;  Coffin  Am.  Rep.  195  ;  Cashman  v.  Henry,  75  N.  Y. 

r.  Adams,  131  Mass.  133.  103,  19  Alb.  L.  J.  29,  55  How.  Pr.  234,  31 

1  See  §  762.  Am.  Rep.  437. 

^  Thorp  V.  Keokuk  Coal  Co.  48  N.  Y.  The  courts  are  not  inclined  to  extend  the 

253 ;  Lawrence  v.  Fox,  20  N.  Y.  268,  fol-  doctrine  of  Lawrence  p.  Fox  to  cases  not 

lowed  by  Campbell  v.  Smith,  8  Hun,  6,  27  clearly  within  the  principle  of  that  decision. 

Am.  Rep.  5.  Per  Allen,  J.,  in  Vrooman  v.  Turner,  69 

s  Hand  v.  Kennedy,  83  N.  Y.  149,  150,  N.  Y.  280,  25  Am.  Rep.  195. 
13  J.  &  S.  384;  Dean  v.  Walker,  107  111. 
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gagee's  benefit,  and  in  a  court  of  equity  the  purchaser  is  liable 
directly  to  him.  The  grantor  becomes  the  surety  of  the  purchaser, 
and  may  file  a  bill  against  him  and  the  mortgagee  to  compel  the 
purchaser  to  pay  the  debt  directly  to  the  mortgagee,  or  at  least  so 
much  of  it  as  might  be  left  after  exhausting  the  mortgaged  prem- 
ises. The  purchaser  owes  the  money,  and  common  honesty  requires 
that  he  should  pay  it  directly  to  the  creditor.  When  the  parties 
are  all  before  a  court  of  equity,  instead  of  sending  the  money  from 
the  purchaser  who  owes  it  to  his  grantor,  and  perhaps  through  ser- 
eral  successive  grantors  back  to  the  mortgagor  and  from  him  to  the 
mortgagee,  the  last  purchaser  who  has  assumed  the  mortgage  will 
be  required  to  pay  it  directly  to  the  person  ultimately  entitled  to 
receive  it.^ 

But  if  the  second  or  other  subsequent  purchaser,  instead  of  di- 
rectly assuming  and  agreeing  to  pay  the  mortgage,  merely  agrees 
with  his  grantor  to  save  him  harmless  therefrom,  the  mortgagee 
has  no  right  of  action  against  such  subsequent  purchaser.^ 

A  subsequent  assignee  of  the  mortgage  has  the  same  right  of 
action  against  purchasers  who  have  assumed  the  mortgage  that  the 
mortgagee  himself  had.* 

769.  Under  this  rule  the  mortgragee  need  not  resort  to  a 
foreclosure  suit  in  the  first  instance,  but  may  sue  the  grantee 
personally  on  his  undertaking  to  pay  the  debt ;  and  he  may  do 
this  even  when  the  mortgage  bond  provides  that  recourse  shall 
first  be  had  to  the  land,  and  then  only  to  the  obligor  for  the 
deficiency.* 

In  the  case  of  Thorp  v.  Keokuk  Coal  Oo.^  the  bonds  accompany- 
ing the  mortgage  contained  a  condition  that,  in  case  of  default, 
recourse  must  first  be  had  to  the  lands  mortgaged,  and  that  the 
obligors  would  only  be  answerable  for  the  deficiency.^  The  mort- 
gage had  not  been  foreclosed,  and  of  course  the  obligors  were  not 
liable  before  foreclosure ;  but  it  was  decided  that  the  grantee,  hav- 
ing made  the  agreement  for  a  sujBicient  consideration  passing  from 
his  grantor,  was  liable  upon  that  to  the  mortgagee  absolutely,  and 
not  upon  the  condition  contained  in  the  bonds  that  resort  should 

1  Bissell  V.  Bngbee  (Iiid.)»  S  CoDt.  L.  J.  253,  47  Barb.  439.    See  King  v.  Whitdr, 

272  ;  First  Nat.  Bank  v.  Schnssler  (Ky.),  2  10  Paige,  465,  Hoff.  477. 

S.  W.  Rep.  145.  fi  48  N.  Y.  253.    The  clause  in  the  deed 

^  First  Nat.  Bank  v.  Schassler,  2  S.  W.  was :  "  This  conveyance  being  made  sab- 
Rep.  145.  ject  to  a  certain  mortgage,  etc.,  the  paj- 

'  Smith  t^.  Ostermeyer,  68  Ind.  432 ;  Hay-  ment  of  which  said  mortgage,  etc,  w  here- 

den  V.  Snow,  9  Biss.  511,  14  Fed.  Rep.  70;  by  assumed  by  the  party  of  the  second  part 

Fitzgerald  v.  Barker,  85  Mo.  13.  hereto." 

*  Thorp  V.  Keokuk  Coal  Co.  48  N.  Y. 
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first  be  had  to  the  land  by  foreclosure  of  the  mortgage.  ^'  It  mat^ 
ters  not,"  said  Mr.  Commissioner  Earl,  ^^  that  the  mortgagor  was 
not  liable  to  pay  personally  until  after  foreclosure,  and  that  he  was 
then  liable  only  for  the  deficiency.  It  would  have  made  no  dififer- 
ence  if  he  had  not  been  liable  at  all,  the  defendant  having  prom- 
ised, upon  a  sufficient  consideration,  to  pay  the  debt.  This  suit  is 
not  primarily  upon  the  bond  and  mortgi^e,  but  upon  the  promise 
of  the  defendant  to  pay  it ;  and  this  promise  binds  the  defendant  to 
pay  the  mortgage  debt  as  it  falls  due,  according  to  the  terms  of  the 
bond  and  mortgage.  It  was  not  a  conditional  or  contingent  prom- 
ise, and  could  not  be  discharged  by  payment  only  of  a  portion  of 
the  debt." 

760.  Under  this  rule  it  is  still  neoessary,  a^coording  to  the 
New  York  ajid  other  cases,  that  the  grrantor  should  be  person- 
ally liable  upon  the  mortgage  which  his  grantee  has  assumed  the 
payment  of,  in  order  to  render  the  grantee  liable  upon  his  covenant 
to  the  holder  of  the  mortgage  assumed ;  thus  such  a  covenant  made 
by  one  to  whom  the  premises  are  conveyed,  after  several  convey- 
ances have  intervened  since  the  conveyance  by  the  mortgagor,  can- 
not be  enforced  by  the  holder  of  the  mortgage,  unless  the  grantor 
in  whose  deed  the  payment  was  assumed  had  himself  assumed  the 
payment  of  the  mortgage  debt,  or  made  himself  personally  liable 
for  it  in  some  way.^  Therefore  a  grantee  who  has  assumed  to  pay  a 
mortgage  as  part  of  the  consideration  of  his  purchase  is  not  liable 
for  a  deficiency  arising  upon  a  foreclosure  and  sale,  in  case  his 
grantor  was  not  personally  liable,  legally  or  equitably,  for  the  pay- 
ment of  it.^    But  there  is  a  sufficient  liability  on  the  part  of  the 

1  Vrooman  v.  Turner,  69  N.  Y.  280,  re-  claiming  to  sue  upon  the  promise.    Whether 

Tersing  8  Han,  78,  25  Am.  Rep.  195.    The  the  decisions  rest   upon    the   doctrine   of 

decision  in  Real  Estate  Trust  Co.  v.  Balch,  agency,  the  promisee  heing  regarded  as  the 

13  Jones  &*S.  628,  was  made  upon  the  agent  for  the  third  party,  who,  by  bringing 

aatbority  of  the  decision  of  Vrooman  v,  his  action,  adopts  his  acts,  or  upon  the  doc- 

Tnmer,  in  the  Supreme  Court,  and  is  there-  trine  of  a  trust,  the  promisor  being  regarded 

foie  erroneous.    Trotter  v,  Hughes,  12  N.  as  having  receiyed  money  or  other  thing  for 

T.  75;  Wager  v.  Link,  134  N.  Y.  122,  31  the  third  party,  is  not  material.    In  either 

N.  JS.  Rep.  213;  Johnson  v.  Harder,  45  esse  there  must  be  a  legal  right  founded 

Iowa,  677;   Nelson  v.  Rogers,  47  Minn,  upon  some  obligation  of  the  promisee,  in 

103,  49  N.  W.  Rep.  526;  Brown  v.  Still-  the  third  party,  to  adopt  and  claim  the 

man,  43  Minn.  126,  45  N.  W.  Rep.  2.  promise  as  made  for  his  benefit." 

*  Vrooman  v.  Turner,  69  N.  Y.  280,  285,       Collating  and  comparing  other  similar 

25  Am.  Rep.  195,  per  Allen,  J.:  "Judges  cases  supporting  the  doctrine  of  Lawrence 

have  differed  as  to  the  principle  upon  which  v.  Fox,  the  learned  judge  says :  "  In  Burr 

Lawrence  v.  Fox  and  kindred  cases  rest ;  o.  Beers,  and  Thorp  v.  Keokuk  Coal  Co., 

but  in  every  case  in  which  an  action  has  the  grantor  of  the  defendant  was  personally 

been  sustained  there  haa  been  a  debt  or  liable  to  pay  the  mortgage  to  the  plaintiff, 

duty  owing  by  the  promisee  to  the  party  and  the  eases  were  therefore  clearly  within 
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grantor  to  sapport  a  covenant  by  his  grantee  to  assume  a  mortgage 
in  case  the  grantor  has  given  a  bond  to  the  mortgagee  conditioned 
for  the  payment  of  the  mortgage,  which  provides  that  the  mortgagee 
should  first  exhaust  his  remedy  against  the  mortgaged  property. 
The  grantee  in  such  case  becomes  liable  to  the  mortgagee  for  any 
deficiency  arising  on  a  sale  under  the  mortgage.^ 

But  in  Pennsylvania  and  Illinois  it  is  held  that  the  purchaser  is 
liable  upon  his  assumption  of  a  mortgage,  although  the  agreement 
to  assume  be  in  a  deed  from  a  grantor  who  was  under  no  personal 
liability  to  pay  the  mortgage.  The  purchaser's  agreement  cannot 
be  said  to  be  without  consideration,  inasmuch  as  the  price  of  the 
land  is  the  consideration.  ^^A  vendor  may  direct  how  the  pur- 
chase-money shall  be  paid.  He  may  reserve  it  to  himself,  donate 
it  to  a  public  charity,  or  may  make  such  other  disposition  of  it  as 
may  best  meet  his  views ;  and  if  his  vendee  agrees  to  pay  it  accord- 
ing to  such  directions,  he  cannot  set  up  as  a  defence  that  his  vendor 
was  under  no  duty  to  apply  it  in  such  manner."  ^ 

761.  The  pronuBe  must  be  express.  —  The  doctrine  that  a 
promise  by  one  person  made  to  another  for  the  benefit  of  a  third 
may  be  enforced  by  the  latter,  although  he  was  not  privy  to  the 
transaction,  must  be  limited,  it  would  seem,  to  cases  in  which  the 
promise  is  expressly  stated  to  be  for  his  benefit,  or  in  which  he  has 
received  money  or  property  out  of  which  to  pay  the  obligation 
assumed;^  for  it  has  been  held  that  an  agreement  by  one  partner 
with  another  to  pay  the  debts  of  the  firm  cannot  be  enforced  by  a 
firm  creditor,  because  the  agreement  was  not  for  their  benefit,  but 
to  exonerate  the  partner  from  his  liability.^  The  doctrine  does  not 
apply  in  case  of  a  mortgage  given  by  a  surety  to  his  co-surety  to 
protect  him  against  loss  beyond  a  certain  amount  by  reason  of  hav- 

the  principle  of  Lawrence  v.  Fox,  Halsey  v.  per  Mam  ewriam,  and  reported  in  9  Cow. 

Reed,  and  Curtis  v.  Tylj^r,  supra.     See,  639.    The  Chancellor  was  not  ignorant  of 

also,  per  Bosworth,  J.,  Doolittle  t;.  Najlor,  these  decisions  when  he  decided  King  r. 

2  Bosw.  206,  225,  and  Ford  v.  David,  1  Whitely,  nor  were  Judge  Denio  and  his  as- 

Bosw.  569.     It  is  claimed  that  King  v,  sociates  unaware  of  them  when  Trotter  r. 

Whitely  and  the  cases  following  it  were  Hughes  was  decided ;  and  Judge  Graj,  in 

OTerruled  by  Lawrence  v.  Fox.    Bat  it  is  Lawrence  u.  Fox,  says  the  case  of  Farley  v. 

very  clear  that  it  was  not  the  intention  to  Cleveland  had  never  been  doubted." 

overrule  them,  and  that  the  cases  are  not  ^  Wager  v.  Link,  134  N.  Y.  122, 31  N.  £. 

inconsistent.    The  doctrine  of  Lawrence  v.  Rep.  213,  reversing  12  N.  Y.  Snpp.  68. 

Fox,  although  not  questioned   and  criti-  '^  Merriman  v.  Moore,  90  Pa.  8l  78,  81 ; 

cised,  was  not  first  adopted  in  this  State  by  Dean  v.  Walker,  107  IIL  541, 47  Am.  Bep. 

the  decision  of  that  case.    It  was  expressly  467. 

adjudged  as  early  as  1825,  in  Farley  v,  *  Patton  v.  Adkins,  42  Ark.  197. 

Cleveland,  4  Cow.  432,  affirmed   in   the  *  Merrill  v.  Green,  55  N.  Y.  270. 
court  for  the  correction  of  errors  in  1827, 
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ing  become  security  for  the  principal.  A  creditor  of  the  principal  is 
not  entitled  to  be  subrogated  in  equity  in  place  of  the  co-surety, 
and  enjoy  the  benefit  of  the  mortgage.  The  mortgage  was  not 
made  for  the  security  of  the  principal  debt,  but  of  a  debt  possibly 
to  arise  from  one  surety  to  the  other.^ 

761  a.  That  the  mortgagee  may  direotly  enforce  a  purohaser^s 
agreement  to  pay  the  mortgarge  is  a  doctrine  of  equity  and  not 
of  law.  In  several  States,  including  those  in  which  the  broad  doc- 
trine above  stated  is  declared,  under  their  codes  of  procedure,  the 
plaintiff  in  any  action  is  entitled  to  whatever  relief  either  law  or 
equity  would  have  afforded  him  on  the  case  presented,  before  the 
distinction  between  them  in  practice  was  abolished.^  The  two  sys- 
tems are  blended  together,  and  either  legal  or  equitable  rights  are 
enforced  as  occasion  may  demand.  In  such  States,  when  the  holder 
of  the  mortgage  is  allowed  to  enforce  a  purchaser's  agreement  of 
assumption,  the  remedy  is  really  given  upon  the  equity  side  of  the 
court.' 

While  it  is  true  that  there  are  some  decisions  to  the  effect  that  a 
mortgagee  may  at  law  directly  enforce  a  purchaser's  agreement  with 
the  mortgagor  to  pay  the  mortgage  debt,^  yet  the  general  rule  re- 
mains unchanged  that  at  law  a  promise  by  a  third  person  to  pay 
the  debt  of  another  cannot  be  enforced  directly  by  the  creditor. 
The  promise  is  primarily  for  the  benefit  of  the  original  debtor,  and 
to  relieve  him  from  liability  for  it ;  there  being  no  novation,  he 
has  a  right  of  action  against  the  promisor  for  his  own  indemnity, 
and  he  alone  has  such  right  of  action.  If  the  original  creditor  can 
sue  also,  the  promisor  would  be  liable  to  two  separate  actions,  and 
therefore  the  rule  is  that  the  original  creditor  cannot  sue.  This 
rule  was  affirmed  in  a  late  case  before  the  Supreme  Court  of  the 
United  States.^    There  are  other  exceptions  to  the  rule  that  privity 

^  Hampton  v,  Phipps,  lOS  U.  S.  260,  2  of  an  action  of  assumpeit    The  nibject  has 

Snp.  Ct.  Rep.  622.  been  much  debated,  and  the  decisions  are 

3  §  181S.  not  all  reconcilable.    No  doubt  the  general 

*  Miller  v.  Billingslj,  41  Ind.  489.  mle  is  that  snch  privity  mast  exist    But 

*  §  762 ;  Bnrr  v.  Beers,  24  N.  Y.  178, 80  there  are  confessedly  many  exceptions  to  it. 
Am.  Dec.  327 ;  Thompson  v,  Thompson,  4  One  of  them,  and  by  far  the  most  f reqnent 
Ohio  St  333 ;  Metropolitan  Trust  Co.  v.  N.  one,  is  the  case  where,  nnder  a  contract 
T.,  L.  £.  &  W.  R.  R.  Co.  45  Hun,  84.  between  two  persons,  assets  have  come  to 

*  Second  Nat.  Bank  v.  Grand  Lodge,  98  the  promisor*s  bands  or  under  bis  control 
U.  S.  123,  8  Cent  L.  J.  71.  Mr.  Justice  which  in  equity  belong  to  a  third  person. 
Strong,  delivering  the  opinion  of  the  court,  In  such  a  case  it  is  held  that  the*  third  per- 
said :  "  We  do  not  propose  to  enter  at  large  son  may  sue  in  his  own  name.  But  then 
upon  a  consideration  of  the  inquiry  how  far  the  suit  is  founded  rather  on  the  implied 
priWty  of  contract  between  a  plaintiff  and  undertaking  the  law  raises  from  the  pos- 
defendant  u  necessary  to  the  maintenance  session  of  the  assets  than  on  the  express 
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of  contract  is  necessary,  but  sach  a  case  as  that  here  considered 
does  not  come  within  any  of  them.  The  original  creditor  canoot 
sue  at  law  upon  an  undertaking  of  a  third  person  to  pay  an  exist- 
ing debt.^ 

In  a  recent  case  in  New  Jersey  *  the  ordinary  chancery  doctrine, 

promise.  Another  exception  is  where  the  that  a  stranger  to  the  oonnderation  cannot 
plaintiff  is  the  beneficiary  solely  interested  sue  on  the  contract.  Themle  is  sometimes 
in  the  promise,  as  where  one  person  con-  thus  expressed :  There  most  be  a  printj  of 
tracts  with  another  to  pay  money  or  deliver  contract  between  the  plaintiff  and  defend- 
some  yaluable  thing  to  a  third."  ant,  in  order  to  render  the  defendant  liable 

Also,  to  like  effect,  Keller  v.  Ashford,  133  to  an  action  by  the  plaintiff  on  the  con- 
U.  S.  610,  10  Sup.  Ct.  Rep.  494 ;  Bissell  tract."  The  learned  jndge  then  examines 
V.  Bugbee  (Ind.),  8  Cent.  L.  J.  272,  per  three  classes  of  cases  which  are  excepdons 
Gresham,  J. ;  United  States  Mortgage  Co.  v.  to  this  rale,  bat  the  case  under  conaider- 
Hill,  C.  C.  D.  Mass.  1879;  Mellen  v.  Whip-  ation  did  not  come  in  either  class, 
pie,  I  Gray,  317;  Exchange  Bank  v.  Rice,  The  same  rale  is  recognized  in  the  recent 
107  Mass.  37,  9  Am.  Rep.  1  ;  Prentice  v.  Masiaohiiaetts  cases  of  Fettee  v.  Peppard, 
Brimhall,  123  Mass.  291 ;  Locke  v.  Homer,  120  Mass.  522 ;  Exchange  Bank  i^.Riee,  107 
131  Mass.  93,  41  Am.  Rep.  199  ;  Coffin  v.  Mass.  37,  9  Am.  Rep.  I ;  Prentice  v.  Brim- 
Adams,  131  Mass.  133;  Gautzert  v.  Hoge,  hall,  123  Mass.  291.  InNewJerwy:  Crov- 
78  111.  30.  ell  V.  Hospital  of  St.  Barnabas,  27  N.J.  Eq. 

1  Keller  o.  Ashford,  133  U.  S.  610,  10  650.    In  GaUfornia:  Biddel  v.  Brizzolara, 

Sap.  Ct.  Rep.  494;  Willard  v.  Wood,  135  64  Cal.  354;  McLaren  v,  Hutchiason,  18 

U.  S.  309,  10  Sap.  Ct.  Rep.  831 ;  Union  L.  Cal.  80. 

Ins.  Co.  V.  Hanford,  143  U.  S.  187,  12  Sap.  It  is  a  general  principle  that  when  one 
Ct.  Hep.  437.  The  same  qaestion  was  be-  person,  for  a  Taluahle  consideratioR,  en- 
fore  the  Snpreme  Court  in  Maasaehosetts,  gages  with  another  by  simple  contract  to  do 
in  Mellen  t;.  Whipple,  1  Gray,  317,  where  some  act  for  the  benefit  of  a  third,  the  lat- 
it  was  held  that  no  action  at  law  by  the  ter,  who  wonld  enjoy  the  benefit  of  the  act, 
mortgagee  lies  npon  the  promise  of  a  pur^  may  maintain  an  action  for  the  breach  of 
chaser  to  assume  and  pay  the  mortgage,  sach  engagement.  It  does  not  rest  upon 
Mr.  Jastice  Metcalf  said :  "  The  counsel  for  the  ground  of  any  actual  or  supposed  rela- 
the  plaintiff,  in  his  brief,  puts  the  case  npon  tionship  between  the  parties,  or  upon  any 
this  ground:  '  On  a  promise  not  under  seal,  implied  agency,  bat  upon  the  broad  basis 
made  by  A.  to  B.  for  a  good  consideration,  that  the  law,  operating  npon  the  act  of  the 
to  pay  B.'s  debt  to  C,  C.  may  sue  A.'  parties,  creates  the  duty,  establishes  the 
Lord  Holt,  in  Yard  v.  Eland,  I  Ld.  Raym.  privity,  and  implies  the  promise  and  obliga- 
368,  and  BuUer,  J.,  in  Marchingtou  v,  Ver-  tion,  on  which  the  action  is  founded.  Per 
non,  I  Bos.  &  Pul.  101,  note,  used  nearly  Bigelow,  J.,  in  Brewer  v.  Dyer,  7  Cuab. 
the  same  language ;  and  it  has  been  tram^  337.  And  see  Carnegie  i?.  Morrison,  2  Met. 
ferred  into  varioos  text-books,  as  if  it  were  381,  per  Shaw,  C.  J. ;  Bohanan  v.  Pope,  42 
a  general  rule  of  law.  But  it  is  no  more  Me.  93 ;  Motley  v.  Mitnof.  Ins.  Co.  29  Met. 
true,  as  a  general  rule,  than  another  maxim,  337. 

often  found  in  the  books,  to  wit,  that  a  ^  Crow^U  v.  Currier,  27  N.  J.  Eq.  152 ; 

moral  obligation  is  a  snfficient  oonsidera-  Crowell  v.  Hospital  of  St.  Barnabas,  27  K. 

tion  to  support  an  express  promise.    Both  J.  Eq.  650.    Referring  to  the  case  of  Burr 

maxims  require  great  modification;  because  v.  Beers,  24  N.  Y.  178,80  Am.  Dec  827, 

each  expresses  rather  an   exception  to  a  where  it  was  held  that  a  mongagee  may 

general  rule  than  the  rule  itself.  .  .  .  That  maintain  an  action  at  law,  beforo  foiedos- 

general  rule  is  and  always  has  been,  that  a  are,  on  sach  covenant,  npon  the    broad 

plaintiff  in  an  action  on  a  simple  contract  principle  that  a  promise  by  one  person  to 

must  be  the  person  from  whom  the  consid-  another,  for  the  benefit  of  a  third,  may  be 

oration  of  the  contract  actoally  moved,  and  enforced  directly  fay  the  latter,  Vice-C^an- 
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that  the  covenant  of  a  purchaser  who  assames  the  payment  of  an 
existing  mortgage  is  a  collateral  security  obtained  by  the  mortgagor, 
which  inures  by  way  of  equitable  subrogation  to  the  benefit  of  the 
mortgagee,  is  asserted.  It  is  declared  that  the  mortgagee's  right 
does  not  rest  on  the  theory  of  a  contract  between  him  and  the 
purchaser ;  that  no  action  at  law  can  be  maintained  to  assert  this 
right,  but  that  the  remedy  is  purely  equitable.  This  is  the  doc- 
trine also  adopted  in  California.^ 

In  Michigan  also  it  is  held  that  the  mortgagee  cannot  enforce  a 
promise  to  pay  the  mortgage  made  to  the  mortgagor  by  the  latter's 
grantee,  because  the  promise  is  not  made  to  the  mortgagee,  but  to 
a  third  person  ;  but  nevertheless  the  purchaser  who  has  promised 
to  pay  the  mortgage  may  be  joined  as  a  party  defendant  in  an  equi- 
table suit  to  foreclose  the  mortgage,  and  a  decree  may  be  obtained 

cellor  Van  Fleetj  in  the  first-named  case,  of  coarse  withont  efficacy  in  favor  of  either 

said :  *'  This  principle,  in  its  application  to  grantor  or  mortgagee.    King  v.  Whitely, 

simple  contracts,  has  given  rise  to  a  great  10  Paige,  465 ;  Trotter  v.  Hughes,  12  N.  Y. 

contrariety  of  jadicial  opinion.     So  far  as  74,  62  Am.  Dec.  137.    It  would  seem  to  be 

it  applies  to  simple  contracts,  it  must  be  clear,  then,  that  in  ordinary  cases  the  mort- 

regarded  as  settled  in  this  State  for  the  gagee  does  not,  by  force  of  the  contract, 

present.    Joslin  v.  N.  J.  Car  Spring  Co.  36  acquire  a  right  of  action  against  the  pur- 

N.  J.  L.  146.    But  it  has  never  been  un-  chaser,  but  the  benefit  fiowing  to  him  from 

derstood  to  apply  to  contracts  under  seal,  the  contract  is  limited  to  a  right  to  be  sub- 

And  Burr  v.  Beers  is,  so  far  as  I  know,  the  rogated  to  the  rights  of  his  debtor.    He 

first  attempt  in  that  direction.    The  rule  stands  in  his  debtor's  rights,  and  may  ap- 

that  an  action  at  law  for  breach  of  a  con-  propriate  to  the  satisfaction  of  his  mortgage 

tract  under  seal  can  only  be  brought  in  the  any  security  held  by  his  debtor,  for  its  pay- 

uameof  aparty  to  the  instrument,  and  that  ment;  he  can,  therefore,  only  have  a  per- 

a  third  person,  who  is  not  a  party  to  it,  can-  sonal  judgment  against  the  purchaser  for 

not  sue  on  it,  though  it  appears  to  hare  been  his  debt,  when  the  mortgagor  holds  an  obli- 

made  expressly  for  his  advantage,  is  so  an-  gstion  which  will  support  such  judgment. 

cient,and  has  been  so  generally  adhered  to,  His  right  is  simply  the  right  of  substitution, 

that  it  must  be  regarded  as  axiomatic,  and  permitting  a  new  creditor  to  take  the  place 

beyond  the  power  of  the  courts  to  alter  or  of  an  old  one,  and  allowing  the  new  to  suc- 

destroy.    I  Chitty  on  Contr.  (11th  Am.  ed.)  ceed   to  the  rights  of  the  old  one.     The 

77;  Johnson  V.  Foster,  12  Met.  167;  Mellen  adoption  of  the  other  view  would  lead  to 

V.  Whipple,  I  Gray,  317 ;  Millard  v.  Bald-  the  establishment  of  this  anomalous  and 

win,  3  Gray,  484,  486.    The  legal  nature  of  unjust  principle,  that  a  person  shall  have 

contracts  of  assumption,  when  expressed  in  a  right  of  action  on  a  contract  to  which 

deeds,  is  no  longer  open  to  dispute  in  this  he  is  not  a  party,  but  a  stranger ;  which  was 

State.    They  have  been  declared  to  be  valid  not  made  for  his  benefit,  for  which  he  gave 

covenants,  for  breach  of  which  an  action  of  no  consideration,  and  which  never  infio' 

covenant  may   be  maintained.    Finley  v.  enced  his  conduct  in  the  slightest  degree." 

Simp8on,22N.  J.L.  311.    So  completely  is  See  §  760;  Klapworth  v.  Dressier,  13  N. 

the  assumption  of  the  purchaser  regarded  J.  £q.  62 ;  Wright  v.  Storrs,  6  Bosw.  600, 

as  a  contract  with  the  grantor,  alone,  ihat,  611 ;  Mount  o.  Van  Ness,  33  N.  J.  Eq.  262, 

unless  the  grantor  is  personally  linble  for  265. 

the  mortgage  debt,  the  promise  of  the  pur-.       *  Biddel  r.  Briztolara,  64  Cal.  354. 
chaser  is  held  to  be  a  nuaum  pctctunif  and 
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against  him  for  any  deficiency  that  may  exist  after  the  land  is  sold. 
But  this  is  only  by  way  of  enforcing  an  equity  by  subrogation.^ 

761  b.  The  result  of  the  best  adjudications  upon  this  ques- 
tion of  the  grantee's  liability  upon  his  contract  of  assumption 
is,  that  though  the  contract  is  between  the  purchaser  and  the  mort- 
gagor only,  and  creates  an  obligation  at  law  between  them  only, 
yet  the  mortgagee  may  in  equity  avail  himself  of  the  purchaser's 
contract  with  the  mortgagor.  The  grounds  of  this  doctrine  have 
been  well  restated  by  Mr.  Justice  Gray  in  a  recent  decision  by  the 
Supreme  Court  of  the  United  States,  in  which  he  says:^  *'The 
d&ctrine  of  the  right  of  a  creditor  to  the  benefit  of  all  securities 
given  by  the  principal  to  the  surety  for  the  payment  of  the  debt 
does  not  rest  upon  any  liability  of  the  principal  to  the  creditor,  or 
upon  any  peculiar  relation  of  the  surety  towards  the  creditor,  bat 
upon  the  ground  that  the  surety,  being  the  creditor's  debtor,  and 
in  fact  occupying  the  relation  of  surety  to  another  person,  has  re- 
ceived from  that  person  an  obligation  or  security  for  the  payment 
of  the  debt,  which  a  court  of  equity  will  therefore  compel  to  be 
applied  to  that  purpose  at  the  suit  of  the  creditor.  Where  the 
person  ultimately  held  liable  is  himself  a  debtor  to  the  creditor,  the 
relief  awarded  has  no  reference  to  that  fact,  but  is  grounded  wholly 
on  the  riglit  of  the  creditor  to  avail  himself  of  the  right  of  the 
surety  against  the  principal.  If  the  person  who  is  admitted  to  be 
the  creditor's  debtor  stands  at  the  time  of  receiving  the  security  in 
the  relation  of  surety  to  the  person  from  whom  he  receives  it,  it  is 
quite  immaterial  whether  that  person  is  or  ever  has  been  a  debtor 
of  the  principal  creditor,  or  whether  the  relation  of  suretyship  or 
the  indemnity  to  the  surety  existed,  or  was  known  to  the  creditor 
when  the  debt  was  contracted.  In  short,  if  one  person  agrees  with 
another  to  be  primarily  liable  for  a  debt  due  from  that  other  to  a 
third  person,  so  that  as  between  the  parties  to  the  agreement  the 
firat  is  the  principal  and  the  second  the  surety,  the  creditor  of  such 
surety  is  entitled,  in  equity,  to  be  substituted  in  his  place  for  the 
purpose  of  compelling  such  principal  to  pay  the  debt." 

761  c.  The  mortgagee  cannot  at  law,  without  the  consent 
of  the  mortgarffor,  maintain  an  action  in  his  name  upon  the 
agreement  of  a  grantee  of  the  mortgagor  in  a  deed  poll  to  assume 

^  Booth  V.  Conn.  Mat.  Life  Ins.  Co.  43    1069;  Staart  o.  Worden,  42  Mich.  154,  3 
Mich.  299 ;  Higman  v.  Stewart,  38  Mich.    N.  W.  Rep.  876. 

513;   Hicks   v.  McGarrj,  38   Mich.  667;    .    '  Keller  jt;.  Ashford,  133  U.  8.  610,  10 
linger  v.  Smith,  44  Mich.  22,  5  N.  W.  Rep.    Snp.  Ct.   Rep.  494 ;  followed  in  Fisk  e. 

Sterens  (Utah),  S3  Pac  Rep.  249. 
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and  pay  the  mortgage  debt.^  It  has  already  been  noticed  that  an 
action  at  law  upon  such  an  agreement  can  be  brought  only  in  the 
name  of  the  mortgagor.  The  agreement  is  with  him,  and  a  third 
person  can  obtain  tbe  exclusive  right  to  the  control  of  an  action  at 
law  only  where  he  has  acquired  the  whole  interest  of  the  nominal 
plaintiff,  either  by  his  voluntary  act  or  by  operation  of  law.  But 
in  tlie  case  of  a  transaction  such  as  is  now  under  consideration,  the 
*'*'  mortgagee  has  not  acquired  the  entire  interest  of  the  grantor  in 
the  promise  of  the  grantee  to  the  grantor,  or  in  the  right  of  action 
under  that  promise.  The  grantor  has  a  direct  interest  in  that 
promise,  because,  if  it  is  broken  by  the  neglect  of  the  grantee  to 
pay  the  mortgage  debt  at  maturity,  the  grantor  has  an  immeiJiate 
right,  without  any  notice  to  or  interposition  of  the  mortgagee,  to 
sue  the  grantee  at  law  upon  his  promise,  and  to  recover  the  amount 
of  the  mortgage  debt  remaining  unpaid.  He  has  a  direct  interest 
in  the  action,  in  the  amount  to  be  recovered,  and  in  the  control  of 
the  litigation,  because  he  is  himself  liable  to  pay  the  mortgage 
debt  to  the  mortgagee  ;  and  if  the  amount  recovered  by  judgment, 
and  collected  on  execution,  in  this  action  shall  be  less  than  the 
amount  of  the  mortgage  debt,  and  the  amount  so  collected  shall 
be  paid  to  the  mortgagee,  he  will  still  remain  liable  to  the  latter 
for  the  rest  of  the  mortgage  debt."  ^  It  was  accordingly  held  that 
a  mortgagor  who  has  without  consideration  consented  that  the  mort- 

1  CofiSn  V.  Adams,  131  Mass.  133;  Creesy  for  foreclosnre,  to  maintain  an  action  at 
V.  Wi]liB  (Mass.),  34  N.  £.  Rep.  265.  law  against  the  grantee  in  the  name  of  the 

2  Coffin  V,  Adams,  131  Mass.  133,  per  mortgagor  without  his  consent,  or  that  a 
Gray,  C.  J.  In  regard  to  the  remedy  by  court  of  law,  when  both  the  mortgagor  and 
suit  in  equity,  Chief  Justice  Gray  in  this  the  mortgagee  are  interested  in  the  caase  of 
case  remarked  :'  "  There  are,  indeed,  author-  action,  can,  upon  summary  motion  and  with- 
ities  which  sustain  the  right  of  the  mort-  out  regular  issues,  determine  the  equities 
gagee,  upon  a  bill  in  equity  for  foreclosure  between  them,  and  take  the  control  of  the 
to  which  the  mortgagor  and  his  grantee  are  action  out  of  the  hands  of  the  plaintiff  of 
both  made  parties  defendant,  to  obtain  the  record." 

benefit  of  the  liability  of  the  latter  on  his  This  is  contrary  to  the  doctrine  of  the 

promise  to  the  grantor.    But  the  ground  Supreme  Court  of  the  United  States,  and  to- 

upon  which  those  caaes  proceed  is  that  in  numerous  decisions  of  state  courts.    Keller 

equity  the  mortgagee,  as  against  his  mort-  v.  Ashford,  133  U.  S.  610,  10  Sup.  Ct.  Rep. 

gagor,  has  the  right  to  Che  benefit  of  any  494 ;  Second  Nat.  Bank  v.  Grand  Lodge,  98 

collateral   security   held   by  the  latter  for  U.S.  128;  Willard  v.  Wood,  135  U.  S.  309, 

the  payment  of  his  debt  to  the  mortgagee ;  10  Sup.  Ct.  Rep.  813 ;  Union  Mut.  L.  Ins.  Co. 

and   that  a  court  of   equity,  having  the  v.  Hanford,  143  U.  S.  187,  12  Sup.  Ct.  Rep. 

mortgagee,  the  mortgagor,  and  the  grantee  437.    The  question  whether  the  remedy  is 

before  it,  can  adjust  in  one  suit  all  the  at  law  or  in  equity  is  governed  by  the  Ux 

rights  of  the  parties.    However  that  may  fori  and  not  the  lex  ret  sita.    WUlard  v. 

be,  they  give  no  countenance  to  the  theory  Wood,  136  U.  S.  309, 10  Sup.  Ct.  Rep.  813 ; 

that  the  mortgagee  has  the  exclusive  right,  Union  Mut.  L.  Ins.  Co.  v,  Hanford,  143  U. 

in  law  or  equity,  without  bringing  a  suit  S.  187,  12  Sup.  Ct.  Rep.  437. 
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gagee  might  bring  an  action  at  law  in  his  name  against  one  who 
had  assumed  in  a  deed  poll  to  pay  the  mortgage,  might  withdraw 
his  consent,  and  have  the  action  dismissed  on  payment  of  costs  to 
the  mortgagee  to  the  time  of  such  withdrawal. 

762.  Contrary  to  the  general  rule,  a  mortsragee  is  in  a  few 
States  allowed  to  reoover  i^  a  suit  at  law  against  the  purchaser, 
upon  the  ground  that  the  transaction  amounts  to  a  novation.^ 
Thus,  in  a  recent  case  in  Rhode  Island,  it  was  held  that  the  pur- 
chaser by  assuming  the  mortgage  was  substituted  as  the  debtor  to 
the  mortgagee,  in  lieu  of  the  mortgagor,  and  that  the  mortgagee 
completed  the  noration  when  he  assented  to  it  by  bringing  suit 
upon  the  undertaking,  and  consequently  that  he  could  recover  of 
the  purchaser  in  an  action  of  assumpsit.  The  promise  of  the  pur- 
chaser was  regarded  as  made  to  the  mortgagee  through  the  medium 
of  the  mortgagor  or  grantor,  acting  as  the  mortgagee's  agent,  so 
that,  when  he  was  informed  of  it,  he  could  ratify  and  adopt  it; 
and  he  was  regarded  as  having  ratified  it  by  bringing  suit  as  effec- 
tually as  if  he  had  stood  by  at  the  time  of  the  transaction  and 
assented  to  it.^ 

In  New  York  and  Illinois  a  grantee,  who  has  by  the  terms  of  an 
absolute  conveyance  assumed  the  payment  of  the  mortgage  debt,  is 
liable  to  the  mortgagee  in  an  action  at  law.^ 

^  See  §§  75S-761.  think  the  action  is  maintainable,  and  that 

^  Urqnhart  v.  Brayton,   12   R.  I.   169.  the  plaintiff  ia  entitled  to  recover  of  the 

Chief  Juatice  Darfee,  delivering  the  opin-  defendant  the  amount  remaining  due  on  the 

ion  of  the  court,  said :  "  This  is  equivalent  mortgage  note.** 

to  regarding  the  tranaaction  aa  a  novation.  Potter,  J.,  concarring,  said :  "  It  seema  to 
or,  if  not,  we  think  it  may  be  so  regarded,  me,  while  concurring  in  the  result,  that  it  is 
The  case  stands  thaa :  B.  is  indebted  to  not  neceasary  to  resort  to  the  doctrine  of 
A. ;  B.  sells  land  to  C,  who  agrees,  instead  novation  in  order  to  sustain  the  plaintiff's 
of  paying  the  price  in  full,  to  assume  the  suit.  The  authorities  cited  by  the  plain- 
debt,  or  to  become  A.'s  debtor  in  lieu  of  B.  tiff's  councU  amply  sustain  his  right  to 
If  A.  were  present,  assenting,  the  novation  recover.  It  ia  the  simple  case  of  one  man's 
would  be  consummated  on  the  instant ;  but  placing  money  in  the  hands  of  another  for 
A.,  being  absent,  learns  of  the  agreement  the  use  of  a  third  person,  and  to  be  paid  to 
afterward,  and  assents  to  it  by  bringing  his  him.  It  ia  a  provision  for  the  benefit  of  the 
action.  Why  may  we  not  hold  the  nova*  third  person,  and  which  he  may  enforce, 
tion  consummated  by  the  assent  so  given  as  And  in  this  case  the  deed  contains  the  oon- 
effectnally  as  if  given  on  the  instant  ?  If  dition,  and  the  purchaser,  by  acceptance, 
it  be  said  that  in  order  to  create  a  priority  promises  the  seller  that  he  will  make  the 
between  A.  and  C.  the  assent  mnst  be  mu-  payment."  Followed  in  Mechanics'  Sav. 
tna],  the  answer  is  that  C  had  already  as-  Bank  v.  Goff,  13  R.  I.  516. 
sented,  and  there  was  nothing  wanting  but  '  §  758 ;  Hew  Tork :  Lawrence  i^.  Fox, 
A.'s  assent  to  perfect  the  novation.  To  20  N.  Y.  268;  Burr  v.  Beers,  24  N.  Y.  178, 
reach  such  a  conclusion  it  is  only  necessary  80  Am.  Dec.  327  ;  Thorp  v.  Keokuk  Coal 
to  make  ceruin  presumptions,  which  are  so  Co.  48  N.  Y.  258;  Gifibrd  v.  Corrigan,  117 
appropriate  to  the  nature  of  the  trant^action  N.  Y.  257,  22  N.  £.  Rep.  756.  Illinois  < 
that  the  law  can  readily  allow  them.    We  Union  L.  Ins.  Co.  v.  Hanford,  143  U.  S. 
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By  a  recent  statute  iu  Connecticut  it  is  provided  that  whenever 
any  real  estate  incumbered  by  mortgage  or  lien  shall  be  hereafter 
conveyed,  subject  to  such  mortgage  or  lien,  and  in  such  conveyance 
tliere  shall  be  a  provision  that  the  grantee  shall  assume  and  pay 
such  incumbrance,  the  holder  of  such  mortgage  or  lien  may,  upon 
the  non-pa}'ment  of  the  same,  maintain  an  action  in  his  ov^n  name 
upon  such  promise  without  obtaining  an  assignment  thereof  from 
the  grantor  of  said  premises.^ 

In  Pennsylvania,  also,  a  mortgagee  may  recover  in  assumpsit 
against  a  purchaser  who  has  assumed  the  payment  of  the  mort- 
gage.2  His  right  to  recover  does  not  depend  upon  privity  of  con- 
tract, but  upon  the  rudimental  principle  that  one  may  sue  on  a 
promise  made  on  sufficient  consideration  for  his  use  and  benefit, 
though  it  be  made  to  another  and  not  to  himself.^ 

763.  Whether  the  grantor  can  deprive  the  mortgaeree  of  the 
benefit  of  a  covenant  made  by  the  grantee  who  has  assumed  the 
payment  of  the  mortgage  will  in  large  measure  depend  upon  the 
ground  upon  which  the  mortgagee  is  allowed  to  take  advantage  of 
such  covenant.  On  the  one  hand,  if  this  covenant  be  regarded  as 
an  agreement  of  indemnity  against  the  mortgage  debt,  which  the 
mortgagee  may  avail  himself  of  by  way  of  equitable  subrogation, 
the  grantor  and  his  purchaser  may  at  any  time  before  the  filing  of 
a  bill  to  foreclose  the  mortgage  extinguish  the  liability,  as  between 
themselves,  by  a  reconveyance  of  the  property ;  and  as  the  contract 
of  indemnity  is  thus  put  an  end  to  by  the  act  of  the  parties  to  it, 
there  is  then  no  right  to  which  the  mortgagee  can  be  subrogated.^ 

187, 12  Sap.  Ct  Rep.  437  ;  Dean  t;.  Walker,  other  words,  being  a  stranger  to  the  con- 

107  III.  540,  545,  550,  47  Am.  Rep.  467 ;  tract  of  the  purchaser  with  the  mortgagor, 

Thompson  v.  Dearborn,  107   III.  87,    92;  and  to  the  consideration  whereon  it  was 

Bay  V.  Williams,  112  111.  91.  54  Am.  Rep.  founded,  it  will  be  competent  for  those  who 

209 ;  Twitchell  v.  Mears,  8  Biss.  211, 9  Rep.  were  parties  to  it  to  rescind  and  extinguish 

40.  it  At  their  pleasure ;  and  after  such  resets- 

^  Acts  1881,  ch.  97.  sion  and   extinguishment  the  contract  be- 

*  Merriman  v.  Moore,  90  Pa.  St.  78.  comes  utterly  incapable  of  enforcement" 
»  HofF's  Appeal,  24  Pa.  St.  200;  Town-  And  see  Crowell  v.  Carrier,  27  N.  J.  Eq. 

send  V.  Long,  77  Pa.  St.  143,  18  Am.  Rep.  152 ;  O'Neill  v.  Clark,  33  N.  J.  Eq.  444.    In 

438 ;  Justice  r.  Tallman,  86  Pa.  St.  147.  Youngs  v.  Public  Schools,  31  N.  J.  Eq.  290, 

*  Crowell  V.  Hospital  of  St.  Barnabas,  27  Depue,  J.,  saying :  "  Where  a  collateral 
N.  J.  Eq.  650,  per  Depue,  J.  "  The  mort-  obligation  is  given,  or  a  trust  is  created, 
gagee  being  the  representative  of  and  merely  for  the  indemnity  of  the  surety,  and 
standing  in  the  place  of  the  mortgagor,  to  for  his  protection  and  benefit  only,  it  may 
enforce  the  rights  of  the  latter  against  the  be  released  and  discharged  by  him  as  the 
purchaser,  and  having  no  greater  or  other  only  person  interested  in  it,  and  his  release, 
equity  in  himself,  is  entitled  to  such  remedy  as  a  general  rule,  will  operate  as  a  complete 
only  as  the  mortgagor  himself  had  against  extinguishment,  unless  in  the  mean  time 
the  purchaser  when  the  bill  is  filed.    In  some  equitable  right  in  it  has  arisen  in  favor 
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A  grantee  who  has  assumed  the  payment  of  a  mortgage  termi- 
nates his  liability  to  the  holder  of  the  mortgage  by  a  reconveyance 
of  the  premises  made  in  good  faith  to  his  grantor,  who  in  turn  as- 
sumes the  mortgage.^ 

Even  a  voluntary  release  made  by  the  grantor  without  consid- 
eration, in  anticipation  of  the  filing  of  a  bill  for  foreclosure,  and 
for  the  express  purpose  of  releasing  the  grantee  from  liability  for  a 
deficiency,  will  not  for  that  reason  be  invalid ;  though  it  would  be 
otherwise  if  the  grantor  has  become  insolvent,  and  the  effect  of  the 
release  would  be  to  hinder  or  defraud  creditors  by  depriving  them 
of  the  means  which  the  debtor  had  in  his  hands  for  the  payment  of 
debts.^  *'  A  party  who  has  incurred  responsibility  for  the  payment 
of  a  mortgage  debt,  either  as  a  mortgagor  or  by  a  subsequent  as- 
sumption of  liability,  and  has  conveyed  the  mortgaged  premises, 
taking  a  covenant  from  his  grantee  for  the  payment  of  the  mort- 
gage debt,  would  have  no  more  right,  in  case  of  his  insolvency,  to 
divest  himself,  by  a  voluntary  release  of  the  covenant  of  indemnity 
against  his  liability  for  the  mortgage  debt,  to  the  prejudice  of  the 
grantor  creditor,  than  he  would  have  to  surrender,  without  consid- 
eration, a  covenant  against  incumbrances  or  a  promissory  note,  or 
to  give  up  property  or  rights  of  any  other  description  which  might 
be  made  available  in  satisfaction  of  debts.  But  this  disability  of 
one  to  do  with  his  own  as  he  pleases  arises  only  on  the  happening 
of  insolvency,  and  when  creditors  are  thereby  hindered  or  deprived 
of  the  means  of  collecting  their  demands."  ^ 

But  in  States  where  the  covenant  of  the  purchaser  to  assume  an 
existing  mortgage  is  regarded  as  a  promise  for  the  benefit  of  the 
mortgagee,  the  promise  has  been  regarded  as  irrevocable,*  especially 
after  the  mortgage  creditor  has  accepted  and  adopted  it,  and  in 
some  manner  acted  upon  it ;  ^  or  after  innocent  third  persons  have 

of  a  third  person."    Also  the  rule  in  Indi-  '  Per  Depae,  J.,  in  Younga  v.  Public 

ana:  Davis  v.  Calloway,  30  Ind.  112,  95  Schools, 31  N.  J.  £q.  290. 

Am.  Dec.  670;  Durham  v,  Bischof,47  Ind.  ^  Douglass  v.  Wells,  18  Han,  88,  where 

211;   Carnahan   v.  Tousey,   93   Ind.   561;  the  subject  is  fnlly  examined;  Hartley  r. 

Berkshire  L.  Ins.  Co.  v.  HutchingF,  100  Ind.  Harrison,  24  N.  Y.  170;  CampbeU  v.  Smith, 

496;  Talburt  v.  Berkshire  L.  Ins.  Co.  80  71  N.  Y.  26, 27  Am.  Rep.  5 ;  Gifford  i7.  Corri- 

Ind.  434.     Qucare  raised  as  to  this  rule  in  gan,  105  N.  Y.  223.  U  N.  £.  Rep.  498,  and 

Virginia,  Willard  v,  Worsham,  76  Va.  392.  117  N.  Y.  257,  22  N.  E.  Rep.  756;  Hayden 

1  Laing  v.  Byrne,  34  N.  J.  Eq.  52 ;  Cole  v.  Snow,  14  Fed.  Rep.  70;  Bassett  v.  Bmd- 
17.  Cole,  110  N.  Y.  630,  17  N.  E.  Rep.  682,  ley,  48  Conn.  224;  Willard  o.  Worsham, 
affirming  44  Hun,  624.  76  Va.  392. 

2  Youngs  i;.  Public  Schools,  31  N.  J.  Eq.  «  Gifford  v.  Corrigan,  105  N.  Y.  228,  II 
290;  Public  Schools  v,  Anderson,  30  N.  J.  N.  E.  Rep.  498,  117  N.  Y.  257,  22  N.  E. 
Eq.  366.  See  New  York  L.  Ins.  Co.  v.  Rep.  756 ;  Watkins  v.  Reynolds,  25  N.  E. 
Aitkin,  125  N.  Y.  660,  26  N.  E.  Rep.  732,  Rep.  322,  decided  in  New  York  L.  Ins.  Co. 
11  N.  Y.  Supp.  349.  v.  Aitkin,  125  N.  Y.  660,  26  N.  E.  Rep.  732. 
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bought  the  notes  secured  by  the  mortgage,  relying  on  his  assump- 
tion to  pay  such  indebtedness.^  There  is  a  dictum  to  this  effect  in 
Oarnsey  v.  Roger 9^  in  which  case  the  Court  of  Appeals  of  New 
York  distinguished  between  a  covenant  by  a  grantee  in  an  absolute 
deed  to  assume  a  mortgage,  and  one  made  by  a  subsequent  mort- 
gagee to  assume  a  prior  mortgage,  holding  that  the  latter  does  not 
thereby  make  himself  personally  liable  for  such  debt  to  the  prior 
mortgagee. 

It  has  been  suggested  in  some  cases  that  this  statement  is  sub- 
ject to  the  qualification  that  the  assumption  of  the  mortgage  be- 
comes irrevocable  as  to  the  mortgagee  only  after  he  has  knowledge 
of  the  agreement,  and  has  by  his  acquiescence  and  acceptance  made 
himself  a  party  to  it.* 

This  doctrine  is  supported  by  the  decision  in  SiviBon  v.  Brown^ 
in  the  Supreme  Court  of  New  York.  That  was  an  action  upon  a 
bond  given  to  a  mortgagor  conditioned  to  pay  to  the  holder  of  a 
mortgage  the  full  amount  of  it,  and  to  save  the  mortgagor  harm- 
less therefrom,  and  the  payment  was  guaranteed  by  another  per- 
son. The  mortgagor  was  not  personally  liable  for  the  payment 
of  the  mortgage  debt,  although  the  principal  in  the  bond  was  so 
liable  to  the  holder  of  the  mortgage.  The  mortgagor  who  took 
the  bond  afterwards  executed  and  delivered  to  the  principal  obligor 

^  Fisk  V.  SteyeDB  (Utah),  33  Pac.  Rep.  See,  also,  a  dictum  to  the  aame  effect  in 

249.  Hartley  v.  Harrison,  24  N.  Y.  170. 

2  47  N.  Y.  233, 242, 7  Am.  Rep.  440.  Mr.  »  Whiting  v.  Gcarty,  14  Hun,  498 ;  Kelly 
Justice  Rapallo,  in  stating  the  grounds  of  v.  Roberts,  40  N.  Y.  432 ;  GifFord  v.  Cor- 
this  distinction,  said:  "It  must  be  consid-  rigan,  105  N.  Y.  223,  ^2  N.  £.  Rep.  756; 
ered  that,  where  such  an  assumption  is  Durham  i;.  Bischof,  47  Ind.  21 1 ;  Jones  r. 
made  on  an  absolute  conveyance  of  laud,  Higginp,  80  Ky.  409 ;  Camahan  v.  Tousey, 
it  is  unconditional  and  irrevocable.  The  93  Ind.  561,  566,  per  Elliott,  C.  J.;  Gilbert 
grantor  cannot  retract  his  conveyance,  or  t;.  Sanderson,  56  Iowa,  349,  9  N.  W.  Rep. 
the  grantee  his  promise  or  undertaking ;  293,  41  Am.  Rep.  103. 
bnt,  where  contained  in  a  mortgage,  the  ^  6  Hun,  251.  It  may  be  remarked  of 
conveyance  is  defeasible.  The  grantor  re-  this  case  that  the  bond  was  in  form  an  obli- 
serves  the  right  to  annul  it  by  paying  his  gation  to  pay  the  debt  to  the  holder  of  the 
debt,  and  when  he  does  so  he  discharges  the  mortgage,  and  to  indemnify  the  mortgagor 
agreement  to  pay  the  prior  mortgage.  The  as  well.  The  mortgagor  not  being  liable 
reservation  of  this  right  is  inconsistent  with  for  the  debt,  his  release  did  not  harm  him, 
the  idea  that  the  assamption  by  the  grantee  and  was  a  satisfaction  of  his  interest  in  the 
was  for  the  benefit  of  the  prior  mortgagee;  obligation;  but  the  principal  obligor  was 
for  if  it  were,  the  grantor  would  have  no  directly  responsible  to  the  holder  of  the  mort- 
control  over  the  rights  thus  acquired  by  a  gage  aside  from  the  bond,  and  the  bond  was 
third  party.  The  reservation  of  this  con-  to  pay  the  debt.  The  holder  of  the  mort- 
trol  by  the  grantor  shows  that  the  agree-  gage  was  interested  in  compelling  payment 
raent  was  for  his  benefit  only,  and  pre-  of  the  bond,  and,  not  having  himself  re- 
vents  its  innring  to  the  benefit  of  any  third  leased  the  parties  bound  by  it,  he  had  a 
party.*'  right  to  maintain  his  action  unimpaired  by 

the  act  of  the  mortgagor. 
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in  the  bond  a  satisfaction  of  the  bond,  which,  however,  he  did  not 
deliver  up  or  cancel,  but  afterwards  assigned  to  the  holder  of  the 
mortgage.  In  a  suit  by  the  latter  against  the  guarantor  of  the 
bond,  it  was  held  that  he  was  entitled  to  recover ;  that  the  mort- 
gagor did  not  by  his  release  discharge  the  bond  as  against  the 
holder  of  the  mortgage. 

764.  The  result  of  the  latest  cases  upon  this  subject  is,  that, 
where  the  conveyance  is  absolute  to  the  grantee,  his  assumption  of 
an  existing  mortgage  creates  against  him  an  absolute  obligation 
for  its  payment,  and  that  a  release  of  this  obligation  cannot  be 
made  by  the  grantor  without  the  assent  of  the  mortgagee.  The 
acceptance  on  the  part  of  the  mortgagee  of  the  benefit  of  the  as- 
sumption is  a  legal  presumption,  in  the  absence  of  proof,  of  his 
actual  dissent.^ 

The  personal  liability  of  the  grantee  to  the  holder  of  the  mort- 
gage depends,  of  course,  upon  the  nature  of  the  dealing  in  which 
the  assumption  is  made,  and  is  subject  to  any  condition  or  de- 
feasance attached  to  such  assumption.^  It  may  be  qualified  or  con- 
trolled not  only  as  between  the  parties,  but  also  as  to  the  mort- 
gagee, by  a  contemporaneous  agreement  of  the  parties  executed  on 
a  separate  paper.^  Moreover,  if  the  consideration  for  the  assump- 
tion wholly  or  in  part  fails,  or  there  is  a  good  defence  to  it  as  be- 
tween the  parties,  it  would  seem  that  the  mortgagee  could  have  no 
fixed  right  to  enforce  the  grantee's  liability ;  and  that  a  release  of 
the  grantee  by  the  grantor,  in  accordance  with  or  to  the  extent  of 
the  equities  between  them,  would  be  binding  upon  the  mortgagee.* 

But  after  the  mortgagee  has  adopted  or  accepted  the  agreement 
of  the  purchaser  for  his  benefit,  he  is  brought  into  privity  with 
him,  becomes  a  party  to  the  agreement,  is  entitled  to  insist  upon 
the  performance  of  it,  and  cannot  afterwards  be  deprived  of  his 
right  of  action  by  any  act  of  the  mortgagor  in  releasing  or  dis- 
charging the  purchaser.*^  It  is  accordingly  held  that  the  mort- 
gagor cannot  release  the  purchaser  from  his  agreement  to  assume 
the  mortgage  after  the  mortgagee  has  brought  an  action  to  fore- 
close it,  and  has  asked  for  a  judgment  against  the  purchaser  for  a 
deficiency.^    Neither  can  the  grantor  release  the  grantee  from  his 

1  Bajr  V.  Williams,  112  111.  91,  54  Am.  «  Judson  v,  Dada,  79  N.  Y.  373. 

Rep.  209;  Douglass  v.  Wells,  18  Han,  88,  ^  Gifford  v.  Corrigan,  105  N.  Y.  223.  11 

where  the  cases  are  cited.    Stephens  v.  Cas-  N.  £.  Rep.  498,  117  N.  Y.  257,  22  N.  £. 

backer,  8  Han,  116,  is  OTerruled.  Rep.  756  ;  Bassett  v.  Hughes,  43  Wis.  319; 

3  Garnsey  v.  Rogers,  47  N.  Y.  233,  7  Am.  Fisk  r.  Stevens  (Utah),  33  Pac.  Rep.  249. 

Rep.  440 ;  Judson  v.  Dada,  79  N.  Y.  873.  See  Carnahan  v.  Tousej,  93  Ind.  561. 

»  Flagg  V,  Manger,  9  N.  Y.  483.  «  Whiting  v,  Geartj,  14  Hon,  498;  Gif- 
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obligation  incurred  by  assuming  a  mortgage,  as  against  a  purchaser 
of  the  mortgage  who  may  have  relied  upon  the  contract  of  assump- 
tion as  it  appears  of  record.^ 

765.  Conveyance  on  condition  that  the  grantee  pay  a  mort- 
firage.  —  A  conveyance  "  subject  to  '*  certain  mortg.nge8,  "  to  be 
assumed  and  paid  by  the  grantee,  his  heirs  and  assigns,  the  same 
making  part  of  the  consideration,"  and  '*  on  condition  "  that  the 
grantor  and  his  representatives  shall  be  forever  indemnified  and 
saved  harmless  from  the  payment  of  them,  is  a  grant  on  condition, 
and  forfeited  by  a  breach  thereof,  and  is  not  in  the  nature  of  a 
mortgage  from  the  grantee  to  the  grantor,  with  a  right  of  redemp- 
tion for  three  years  after  such  breach.  Such  condition  is  not  extin- 
guished by  the  grantor's  taking  back  a  mortgage  for  a  part  of  the 
consideration  subject  to  the  mortgages  assumed,  with  covenants  to 
save  the  grantor  harmless  against  them,  and  his  entry  upon  the 
land  for  breach  of  the  condition  of  the  deed  is  not  affected  by  an 
assignment  of  the  mortgage  before  or  after  such  entry .^  But  any 
entry  in  such  case  made  for  the  purpose  of  foreclosure  will  not 
serve  as  an  entry  for  foreclosure  under  the  condition  in  the  deed 
until  some  further  notice  be  given  or  act  done  for  that  purpose.^ 

In  such  case,  if  the  grantee  fails  to  perform  the  condition,  the 
grantor  is  not  confined  to  a  forfeiture  as  his  only  remedy,  but  he 
may  maintain  an  action  against  the  grantee  upon  his  implied  prom- 
ise to  pay  the  mortgage,  and  recover  any  payments  he  has  made. 
The  grantor  may  enter  for  breach  of  the  condition,  but  he  may 
have  an  action  upon  the  promise  as  welL^ 

766.  Grantor's  aerreement  to  disoharge  a  mortgckge.  —  Where 
a  grantor  of  land,  subject  to  a  second  mortgage,  gives  the  purchaser 
a  bond  conditioned  to  save  him  harmless  from  it,  and  to  cause  it  to 
be  assigned  to  him  within  six  months,  a  failure  to  do  this  entitles 
the  purchaser,  even  after  the  foreclosure  of  the  first  mortgage,  to 
recover  damages  to  the  amount  of  the  difference  between  the  value 
of  the  estate  and  the  amount  due  on  the  first  mortgage,  if  the  value 
of  the  property  is  less  than  the  amount  of  the  two  mortgnges.^  But 
if  a  grantor,  upon  the  sale  of  a  small  portion  of  premises  covered 
by  a  mortgage,  covenants  to  pay  the  mortgage  when  due,  and  the 
rest  of  the  land  is  worth  more  than  the  amount  of  the  debt,  and  is 

ford  r.  Corrigan,  105  N.  T.  223,  11  N.  E.        ^  Hayden  v.  Drary.3  Fed.  Rep.  782,789. 
Rep.  498,  117  N.  Y.  257,  22  N.  E.  Rep.    And  see  Bassett  i;.  Bradley,  48  Conn.  224. 
756;  New  York  L.  Ins.  Co.  v.  Aitkin,  125        ^  Hancock  v.  Carlton,  6  Gray,  39. 
N.  Y.  660,  26  N.  E.  Rep.  732.    And  see       '  Stone  v.  Ellis,  9  Cush.  95. 
Durham  v.  Biwrhof,  47  Ind.  211.  *  Pike  v.  Brown,  7  Cush.  133. 

^  Coomba  v.  Jenkins,  16  Gray,  153. 
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in  equity  first  liable  for  it,  the  grantee,  upon  a  failure  to  pay  the 
mortgage  when  due,  and  before  the  mortgage  is  foreclosed,  can  re- 
cover upon  such  covenant  only  nominal  damages.^  If  the  grantor 
has  covenanted  to  pay  off  a  mortgage,  he  cannot,  by  allowing  the 
mortgage  to  be  foreclosed  and  then  redeeming  it,  take  and  hold  title 
in  himself  as  against  his  grantee.^ 

The  general  covenants  in  a  grantor's  deed  bind  him  to  dischai^e 
an  existing  mortgage,  unless  there  be  some  provision  to  the  contrary. 
In  equity  this  covenant  may  be  released  without  a  technical  release, 
by  matters  in  pais ;  as,  for  instance,  by  a  subsequent  transaction 
between  the  parties  in  which  the  purchaser  agrees  to  assume  and 
pay  this  mortgage.* 

767.  When  a  purchaser  is  entitled  to  a  release.  —  A  pur- 
chaser of  a  portion  of  the  premises  covered  by  a  mortgage  duly 
recorded  is  not  entitled  to  a  release  of  that  portion  by  reason  that 
he  has  given  to  the  mortgagor  his  promissory  note  for  the  whole 
value  of  that  portion,  and  the  mortgagor  has  transferred  the  note 
to  the  mortgage  creditor  to  be  applied  in  reduction  of  the  mort- 
gage debt.  Neither  does  the  payment  of  such  note  give  him  this 
right,  unless  the  holder  of  the  mortgage  has  agreed  to  release.* 
The  mortgage  covers  the  whole  property,  and  secures  the  whole 
debt ;  and  the  holder  of  it,  aside  from  any  agreement,  is  under  no 
obligation  to  release  any  part  of  the  property  upon  payment  of  a 
part  of  the  debt. 

An  agreement  to  make  releases  of  portions  of  the  mortgaged 
premises  is  personal  to  the  mortgagor,  unless  his  grantees  or  others 
are  included  expressly  or  impliedly  in  the  benefit  of  the  agree- 
ment.^ 

768.  The  remedy  of  the  grantor.  —  If  a  purchaser  who  has 
assumed  a  mortgage  debt  omits  to  pay  it  when  due,  the  grantor  may 
take  an  assignment  of  the  mortgage  to  himself,  foreclose  the  same, 
and  sue  for  the  deficiency,  or  sue  on  the  agreement,  and  recover  the 
amount  paid  by  him  in  obtaining  the  mortgage,  not  exceeding  the 
amount  unpaid  on  such  mortgage.^  In  such  an  action,  written  re- 
ceipts indorsed  on  the  mortgage  by  the  mortgagee  are  competent 
evidence  to  show  payments  thereon.     The  plaintiff  in  such  action 

^  Wilcox  V.  Musche,  39  Mich.  lOl.  Am.  Rep.  341 ;  Braman  v.  Dowse,  12  Cash. 

3  Huxley  t;.  Rice,  40  Mich.  73.  227  ;  Jewett  v.  Draper,  6  Allen,  434;  Stro- 

^  Drury  i;.  Trcraont  Improvement  Co.  13  hauer  p.  Voltz,  42  Mich.  444,  4  N.  W.  Rep. 

Allen,  168.  161;  Holies  v.  Beach,  22  N.  J.  L.  680,  53 

*  Colby  V.  Cato,  47  Ala.  247.  Aha.  Dec.  263 ;  Crowell  v.  Hospital  of  St. 

B  Squier  v.  Shepard,  38  N.  J.  Eq.  331.  Barnabas,  27  N.  J.  Eq.  650,  655;  Spark- 

0  Furnas  v.  Dur|£in,  119  Mass.  500,  20  man  v.  Gove,  44  N.  J.  L.  252. 
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can  only  recover  the  amount  paid  by  him.^  The  mortgagor  may 
himself  purchase  the  mortgage  and  foreclose  it.^ 

And  so  a  mortgagor,  who  has  sold  subject  to  the  mortgage  debt, 
upon  being  compelled  to  pay  it,  is  subrogated  to  the  beneBt  of  the 
security,  without  any  formal  assignment  of  it  to  him.  He  thereby 
becomes  an  equitable  assignee  of  it,  and  may  enforce  it  against  the 
property.^ 

If  the  grantor  die  before  any  right  of  action  accrues  upon  the 
grantee's  covenant  to  assume  the  mortgage,  the  land  descends  to 
the  heirs,  who  are  the  parties  injured  by  a  breach  of  the  cove- 
nant, and  are  the  proper  parties  to  sue  for  a  breach  of  it.  The 
executor  or  administrator  cannot,  in  such  case,  maintain  the  ac- 
tion.* 

The  purchaser,  by  assuming  the  payment  of  the  mortgage,  makes 
himself  personally  liable  both  to  the  mortgagee  and  to  the  mort- 
gagor.^ The  mortgagor  upon  paying  the  mortgage  debt  may  re- 
cover the  amount  paid  from  such  purchaser  ^  in  an  action  at  law,  as 
for  money  paid  for  the  grantee's  use.^  Moreover,  on  a  default  the 
mortgagor  may  immediately,  before  paying  the  mortgage,  proceed 
against  him  upon  his  covenant.®  He  cannot  compel  the  mortgagee 
to  foreclose  his  mortgage  so  as  to  subject  the  land  to  the  payment 
of  the  debt,  and  the  purchaser  to  a  judgment  for  the  deficiency  ; 
but  he  may  himself  proceed  in  equity  to  compel  the  purchaser  to 
pay  off  the  mortgage  according  to  his  undertaking.^  Under  codes 
of  practice  allowing  an  equitable  suit  in  such  case,  the  grantor  may 
maintain  a  bill  to  have  the  mortgage  satisfied  out  of  the  land.^^ 

When  land  is  conveyed  to  several  grantees  in  different  propor- 
tions definitely  specified,  subject  to  a  mortgage  which  they  agree 

1  Mills  V,  WatsoD,  1  Sweeny,  374.  others,  and  the  mortgage  was  giren  to  take 

2  Mills  V,  Watson,  1  Sweeny,  374.  up  the  defendant's  share  of  a  previous  mort- 
>  Kinnear  v.  Lowell,  34  Me.  299 ;  Baker    gage.    See,  also,  Tuttle  v.  Armstead,  53 

V.  Terrell,  8  Minn.  195;  Aycrs  v.  Dixon,  78  Conn.  175,  22  Atl.  Rep.   677;   Latimer  v. 

N.  Y.  318;  Risk  v.  Hoffman,  69  Ind.  137;  Latimer  (S.  C).  16  S.  E.  Rep.  995. 

Gunst  V.  Pelham,  74  Tex.  586,  \2  S.  W.  »  Rubens  r.Prindle,  44  Barb.  336;  Bowen 

Rep.  232 ;  Gerdine  v.  Menage,  41   Minn.  v.  Kurtz,  37  Iowa,  239. 

417,43  N.  W.  Rep.  91.  »  Marsh  v.  Pike,  1   Sandf.  Ch.  210,  10 

*  Ayers  v.  Dixon,  78  N.  Y.  318.  Paige,  595 ;  Cornell  v.  Prescott,  2  Barb.  16  ; 

*  Jones  V.  Parks,  78  Ind.  537.  Marshall  v.  Davies,  78  N.  Y.  414;  Irick  v. 

*  Wood  17.  Smith,  61  Iowa,  156,  50  N.  Black,  1 7  N.  J.  Kq.  1 89 ;  Cubberly  v.  Yager, 
W.  Rep.  581  ;  Gunst  i;.  Pelham,  74  Tex.  42  N.  J.  Eq.  289,  11  Atl.  Rep.  113.  See, 
586,  12  S.  W.  Rep.  232.  however,  Slauson  o.  Watkins,  25  Alb.  L.  J. 

7  Lappen  v.  Gill,  129  Mass.  349     In  snch  72. 

action,  evidence  is  inadmisbible  that,  at  the  ^^  Abell  v.  Coons,  7  Cal.  105, 68  Am.  Dec. 

time  the  mortgage  was  made,  the  grantor  229. 
held  the  land  in  trust  for  the  grantee  and 
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to  assume  and  pay,  they  are  jointly  liable  for  a  breach  of  this 
agreement.^ 

If  the  deed  in  which  a  grantee  assumes  the  payment  of  a  mort- 
gage be  executed  by  a  husband  and  wife  as  grantors,  the  promise 
implied  by  law  from  the  acceptance  of  the  deed  is  to  both,  and  an 
action  for  breach  of  the  promise  should  be  brought  in  the  name  of 
both,  although  the  wife  alone  signed  the  mortgage  note,  and  the 
husband  joined  '^  to  give  validity  "  thereto.  But  if  in  an  action  by 
the  wife  alone  the  merits  of  the  case  have  been  fully  tried,  she 
will  be  allowed  to  amend  after  verdict  in  her  favor,  by  joining 
her  husband,  taking  no  costs  since  the  trial.^ 

769.  A  contraot  to  pay  a  mortgekge  may  be  enforoed  before 
the  promisee  has  paid  it.  A  provision  whereby  a  grantee  '^  as- 
sumes and  agrees  to  pay  "  a  mortgage  is  a  contract  not  merely  to 
indemnify  the  grantor,  but  to  pay  the  debt,  provided  it  be  the 
debt,  of  the  grantor.  It  is  not  necessary,  therefore,  as  it  is  in  case 
of  an  agreement  purely  to  indemnify  the  grantor  against  any  loss 
or  damage  by  reason  of  the  mortgage,^  that  the  grantor  should 
show  that  he  has  been  in  some  measure  damnified  before  he  can 
recover  on  such  promise.*     "  There  is  no  reason,"  says  Mr.  Jas- 

^  Fenton  v.  Lord,  128  Mass.  466.  andertaking.    Braman  v.  Dowse,  12  Cash. 

^  Fenton  v.  Lord,  128  Mass.  466.  227 ;  Drary  t^.  Tremont  Improvemenc  Co. 

'  Little  V.  Little,  13  Pick.  426.  13  AUen,  168, 171 ;  United  States  Mortgage 

*  Furnas  v.  Durgin,  119   Mass.  500,  20  Co.  t;.  Hill,  C.C.  D.  Mass.  1879;  Stoutp.Fol- 

Am.  Rep.  341 ;   Brewer  v.  Worthington,  10  ger,  34  Iowa,  71,11  Am.  Rep.  138.    And  it  is 

Allen,  329.     See    Gaffney  v.  Hicks,   124  well  settled,  as  appears  bj  the  cases  already 

Mass.  301 ;   Cilley   v.  Fenton,   130  Mass.  referred  to,  that  when  the  defendant  prom- 

323 ;  Gregory  v.  Hartley,  6  Neb.  356 ;  Wil-  ises  to  pay,  a  certain   debt  due  from  the 

son  V.  Stilwell,  9  Ohio  St.  467, 75  Am.  Dec.  plaintiff  to  a  third  person,  the  effect  of  this 

477;  Stout  v.  Folger,  34  Iowa,  71,  11  Am.  promise  is  not  restricted,  either  as  to  the 

Rep.  138 ;  Snyder  v.  Summers,  1  Lea,  534,  form  of  pleading,  the  rules  of  evidenoe,  or 

540,  27  Am.  Rep.  778 ;  Foster  v.  Atwater,  the  measure  of  damages,  by  the  fact  that 

42  Conn.  244 ;  Locke  v.  Homer,  131  Mass.  the    defendant  by  his  agreement  further 

93,  41   Am.  Rep.   199,  where  the  whole  promises  to  indemnify  the  plaintiff  and  save 

subject  and  the  cases  are  elaborately  exam-  him  harmless.*'    Citing  Hodgson  r.  Bell,  7 

ined  by  Gray,  C.  J.,  who,  upon  the  point  T.  R.  93 ;  Holmes   v,  Rhodes,  I  B.  &  P. 

under  consideration,  said:  "The  only  dif-  638;  Penny  v.  Foy,  8  B.  &  C.  11,  2  Man. 

ferences    between  Furnas   v.  Durgin,   119  &  R.  181 ;  Robinson  v.  Robinson,  24  Law 

Mass.  500,20  Am.  Rep.  341,  and  the  case  at  Times  Reports,  112;  Lathrop  v,  Atwood, 

bar,  are  that  in  the  present  case  it  is  not  in  21  Conn.  117  ;  Gage  v.  Lewis,  68  111.  604 ; 

terms  stipulated  that  the  defendant  shall  Carr  v.  Roberts,  2  Nev.  &  M.  42,  5  B.  & 

'  pay '  as  well  as  *  assume '  the  mortgage ;  Ad.  78 ;  Hodgson  v.  Wood,  2  H.  &  C.  649 ; 

and  that  it  is  stipulated  that  he  shall  '  bold  Thomas  t;.  Allen,  1  Hill,  145 ;  Chnrchill  r. 

the    grantors    harmless  from '    the    same.  Hunt,  3  Denio,  321 ;  Belloni  v,  Freeborn, 

These  diiierences  do  not  affect  the  result.  63  N.  Y.  383;  Stout  v.  Folger,  34  Iowa, 

Under  such  circumstances,  in  common  nn-  71,  11  Am.  R«p.  138.    See,  also,  to  same 

derstanding  and  in  legal  effect,  to  '  assume '  effect,  Wicker  v.  Hoppock,  6  Wall.  94 ; 

a  debt  is  an  undertaking  to  pay  it  as  the  Jx)osemore  r.   Radford,  9  M.  &  W.  657 ; 

proper  debt  of  the  party  who  enters  into  the  Smith  v.  Pond,  1 1  Gray,  234 ;  Famsworth 
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tice  Devens,  in  a  recent  ease  before  the  Supreme  Coart  of  Massa- 
chusetts, '^  why  an  agreement  may  not  be  made  which  shall  bind 
the  party  so  contracting  to  pay  the  debt  which  another  owes,  and 
thus  relieve  him  or  his  estate  from  it,  and,  if  the  promise  thus 
made  is  not  kept,  why  the  promisee  should  not  recover  a  sum  . 
sufficient  to  enable  him  so  to  dd.  Such  is  the  construction  to  be 
given  to  the  agreement  in  the  case  before  us.  As  a  considera- 
tion for  the  property  conveyed  to  him,  the  plaintiff  conveyed  the 
Hyde  Park  estate  to  the  defendant,  who  contracted,  nOt  to  indem- 
nify the  plaintiff  against,  but  to  pay  the  mortgages  upon  it,  and, 
if  he  has  failed  to  do  this,  the  plaintiff  should  be  entitled  to  re- 
cover the  amount  which  the  defendant  thus  agreed  to  pay.  It  is 
a  portion  of  the  consideration-money  due  the  plaintiff,  which  he 
was  to  receive  by  payment  of  a  debt  for  which  he  was  liable,  which 
he  thus  recovers,  when  the  defendant  fails  to  perform  his  promise. 
That  the  plaintiff  should  be  kept  subject  to  a  debt  from  which  the 
defendant  agreed  to  relieve  hira  is  a  continuing  injury,  for  which  a 
sum  of  money,  which  will  enable  him  to  discharge  it,  is  an  appro- 
priate remedy  in  damages."  ^ 

Such  a  promise,  when  no  time  is  specified  for  the  payment  of 
the  mortgage,  is  a  promise  to  pay  it  when  it  becomes  due,  or,  if  it 
be  already  due,  to  pay  it  forthwith.^ 

If  a  purchaser  who  has  assumed  the  payment  of  a  mortgage  takes 
an  assignment  of  it  instead  of  discharging  it,  the  assignment  will 
be  held  to  be  a  merger  of  the  mortgage  and  a  payment  of  it.  Even 
in  a  case  where  the  purchaser  took  the  conveyance  to  his  wife  with- 
out her  knowledge,  and  afterwards,  instead  of  paying  the  mortgage 
assumed  in  the  conveyance,  the  husband  took  an  assignment  of  it 
to  himself,  and  the  evidence  showed  that  the  husband  was  the  real 
party  in  interest,  it  was  held  that  he  would  be  compelled  to  dis- 
charge the  mortgage.^ 

Payment  of  the  debt  by  the  grantee  to  the   mortgagee  would 

V.  Boardman,  181  Mass.  115;  Reed  v.  Paul,  Mass.  500,  20  Am.  Rep.  341,  has  been  rec- 

131  Mass.  129.  ognized  in  Valentine  v.  Wheeler,  122  Mums. 

Contra,  flee  Barbank  v.  Goald,  15  Me.  566,  568,  23  Am.  Rep.  404;  Fiske  v.  Tol- 

118.  man,  124  Mass.  254,  256,  26  Am.  Rep.  659 ; 

1  Furnas  v.  Dnrgin,   119  Mass.  500,  20  Gaffney  r.  Hicks,  124  Mass.  301,  304,  and 

Am.  Rep.  341.    See  anthorities  there  cited  expressly  followed  and  reaffirmed,  after  a 

in  support  of  the  proposition  that  a  promise  careful  reexamination  of  the  whole  subject, 

to  pay  a  debt  due  from  the  promisee,  even  in  Locke  v.  Homer,  131  Mass.  93,  41  Am. 

where  it  has  not  been  paid  by  him,  is  one  Rep.  199. 

upon  which  an  action  maybe  maintained,  ^  Furnas  i;.  Durgin,  119  Mass.  500,  20 

and  damages  recorered  to  the  amount  of  Am.  Rep.  341. 

iuch  debt.  >  Bush  r.  Freer,  91  Mich.  315,  51  N.  W- 

The  decision  in  Furnas  v.  Durgin,   119  Rep.  1002. 
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discharge  the  debt  and  the  mortgage  given  to  secure  it  If  he 
make  such  payment  at  the  day  fixed,  there  is  no  breach  of  his 
promise  to  the  grantor.  If  he  make  it  afterwards  at  any  time* 
before  final  judgment  against  him  in  an  action  by  his  grantor 
upon  that  promise,  only  nominal  damages  could  be  recovered  of 
him.^ 

Moreover,  >f  the  grantee  does  not  pay  ad  diemy  and  so  breaks 
his  agreement,  the  fact  that  he  may  also  be  in  danger  of  having 
the  mortgage  enforced  against  his  land  affords  no  defence  to  the 
action  at  law  by  the  grantor  against  him  upon  his  agreement.  If 
he  has  equities,  by  reason  of  his  failure  to  pay  having  been  caused 
by  accident,  mistake,  or  fraud,  or  any  other  matter  against  which 
a  court  of  equity  will  grant  relief,  his  remedy  must  be  sought  in 
equity ;  as,  for  instance,  by  bill  against  the  mortgagee  and  the 
grantor,  on  which  the  mortgagee  may  be  ordered  to  accept  payment 
of  the  mortgage  debt,  with  proper  interest,  expenses,  and  costs,  and 
the  grantor,  upon  such  payment  being  made  by  the  grantee,  may 
be  restrained  from  prosecuting  his  action  at  law  against  the  latter, 
except  for  nominal  damages.^ 

But  when  the  suit  by  the  grantor  to  enforce  his  grantee's  agree- 
ment to  assume  and  pay  a  mortgage  is  in  equity  aud  not  at  law, 
payment  of  the  amount  of  the  mortgage  debt  will  not  be  enforced 
against  the  purchaser  until  the  grantor  has  paid  the  mortgage,  or, 
if  a  decree  is  made  without  such  payment,  it  will  be  that  so  much 
as  is  necessary  to  pay  the  mortgage  be  retained  and  paid  directly  to 
the  mortgagee.^ 

A  mortgage  conditioned  to  pay  the  mortgagor's  earlier  mortgage 
upon  lands  conveyed  by  him  to  the  mortgagee,  and  save  him  harm- 

^  Locke  V.  Homer,  131  Mans.  93,  41  Am.  tract.    Perhaps  in  equity,  where  a  proper 

Rep.  199,  per  Gray,  G.  J. ;  Furnas  i^.  Dnrgin,  case  for  its  interference  was  shown,  a  rem- 

119  Mass.  500,  20  Am.  Rep.  341,  per  Der-  edy  would  be  aftorded  that  would  secure 

ens,  J. ;  Hood  v.  Adams,  124  Mass.  481,  26  the  party  paying  nnder  such  circumstances 

Am.  Rep.  687 ;  Muhlig  v.  Fiske,  131  Mass.*  from  baring  the  payment  made  by  him 

110.  devoted  to  any  other  object  than  that  which 

2  Locke  V.  Homer,  131  Mass.  93,  41  Am.  would  relieve  him  or  his  estate  from  further 

Rep.  199,  per  Gray,  C.  J.  responsibility.    However  this  may  be,  the 

>  Waters  v.  Bassel,  58  Miss.  602 ;  citing,  want  of  elasticity  in  the  forms  of  the  corn- 
but  not  following,  Furnas  v.  Durgin,  119  mon  law,  which  does  not  enable  ns  to 
Mass.  500,  20  Am.  Rep.  341,  for  reasons  make  such  a  decree  here  as  would  guard 
stated.  See,  also,  Ayers  v.  Dixon,  78  N.  Y.  the  rights  of  all  parties,  should  not  prevent 
318.  us  from  giving  to  the  plaintiff  the  benefit  of 

This  distinction  is,  moreover,  recognized  the  contract  which  he  has  made,  or  compel 

in  Fnmas  v.  Durgin,  for  it  is  there  said :  —  him  to  remain  subject  to  the  burden  of  die 

"  There  is  no  mode  at  law  by  which  this  debt  which  the  defendant  has  agreed  to  ez- 

difficulty  can  be  avoided,  and  the  plaintiff  tinguish." 
enabled  to  receive  the  benefit  of  nis  con- 
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less  therefrom,  cannot  be  foreclosed  until  the  mortgagee  has  paid 
the  earlier  mortgage,  at  least  if  the  mortgagee  in  the  earlier  mort- 
gage is  not  made  a  party  to  the  suit.^ 

770.  The  measure  of  damagres  in  an  action  by  the  grantor 
against  his  grantee  upon  his  promise  to  pa^a  mortgage  debt  is  the 
amount  of  the  debt  and  interest  remaining  due.^  If  the  grantor  has 
paid  the  mortgage  debt  before  bringing  suit  against  the  grantee 
upon  his  promise,  the  measure  of  damages  is  the  amount  so  paid.^ 
If  the  defendant  should  pay  the  debt  after  suit  at  any  time  before 
final  judgment,  the  damages  to  be  recovered  would  be  nominal 
only.^  Such  payment  would  obviate  the  risk  that  otherwise  may 
be  incurred,  that  the  plaintifiF  may  not  devote  the  sum  recovered  by 
him  to  the  payment  of  the  mortgage  debt,  and  that  the  defendant, 
in  order  to  relieve  his  property,  may  be  compelled  to  pay  the 
amount  a  second  time.^ 

In  a  suit  by  a  grantor  against  his  grantee,  who  had  assumed  the 
payment  of  a  mortgage  upon  the  premises,  it  appeared  that  the 
grantor,  at  an  attempted  sale  under  the  mortgage,  bid  a  certain  sum, 
much  less  than  the  amount  of  the  mortgage,  at  which  the  land  was 
struck  off  to  him,  though  he  failed  to  complete  the  purchase,  and 
thereupon  a  verdict  was  entered  for  the  difference  between  the 
amount  of  the  mortgage  and  the  amount  bid  at  the  sale,  but  no 
judgment  was  entered.  Subsequently  the  land  was  sold  and  con- 
veyed by  the  mortgagee  to  another  person  for  a  less  sum  than  that 
bid  the  grantor.  The  grantee  thereupon  brought  a  bill  in  equity 
to  restrain  the  grantor  from  obtaining  and  enforcing  judgment,  and 
to  have  the  amount  paid  for  the  property  upon  the  final  sale  of  it 
under  the  mortgage  credited  upon  the  verdict.  The  bill  was  dis- 
missed upon  the  ground  that  the  grantee  had  once  received  the 
benefit  of  the  value  of  the  land  in  part  payment  of  the  debt  which 
he  had  assumed,  and  had  no  interest  in  the  proceeds  of  the  sale.^ 

^  Learned  v.  Bishop,  43  Wis.  470;  Wa-  Pardee,  J.;   Hall  v.  Way,  47  Conn.  467, 

ters  p.  Basse!,  58  Miss.  602.  473,  per  Carpenter,  J. 

^  Locke  V.  Homer,  131  Mass.  93,  41  Am.  ^  Furnas  v.  Durgin,  119  Mass.  500,  508, 

Kep.  199.  20  Am.  Rep.  341. 

«  Town  t;.  Wood,  37  HI.  512.  •  Cilley  v.  Fenton,  130  Mass.  323. 

*  Elmer  r.  Welch,  47  Conn.  56,  59,  per 
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CHAPTER  XVIir. 
A  lessee's  bights  akd  liabilities. 

771.  The  mortgagor,  while  allowed  to  remain  in  possesBion 
without  an  entry  by  the  mortgagee,  although  there  has  been  a 
breach  of  the  condition  of  the  mortgage,  is  entitled  to  receive  the 
rents  and  profits  to  his  own  use,  and  is  not  liable  to  account  for 
them  to  the  mortgagee.^  If  the  premises  are  under  lease,  the  right 
of  the  mortgagor  in  possession  to  the  rents  is  the  same,  whether 
the  lease  was  made  before  or  after  the  mortgage  ;  he  may  lawfully 
receive  the  rents  until  the  mortgagee  interferes ;  and  may  receive 
them  to  his  own  use,  and  not  to  the  use  of  the  mortgagee.^ 

In  those  States  in  which  the  mortgagee  is  prohibited  from  taking 
possession  previous  to  foreclosure,  the  mortgagor  may  make  a  valid 
and  binding  assignment  of  the  rents  and  profits  until  foreclosure 
and  sale.  Such  an  assignment  does  not  operate  as  a  fraud  upon 
the  mortgagee,  because  he  is  not  in  any  event  entitled  to  the  rents 
and  profits  before  such  time.  The  assignee  of  the  rents  and  profits 
may  enforce  his  right  to  them  by  an  action  in  the  nature  of  a  fore- 
closure suit.^  In  the  absence  of  a  specific  pledge  of  the  rents  and 
profits  to  the  mortgagee  as  part  of  his  security,  the  mortgagor, 
though  insolvent,  may,  until  the  foreclosure  sale,  or  until  tti6  ap- 
pointment of  a  receiver  pending  the  foreclosure  suit,  receive  them 
to  his  own  use,  or  assign  them  to  another.^  The  foreclosure  sale 
alone  does  not  divest  the  mortgagor  of  his  right  of  possession ;  he 
may  occupy  the  premises  or  receive  the  rents  of  them  until  the 
delivery  of  the  deed  to  the  purchaser.  A  lessee  having  purchased 
at  the  foreclosure  sale,  and  a  delay  of  several  weeks  having  occurred 
in  the  delivery  of  the  deed  to  him,  during  which  a  quarterns  rent 
became  due  under  the  lease,  he  was  held  liable  in  an  action  by  the 
mortgagor  for  such  rent.    Although  he  made  a  tender  of  the  purchase- 

1  Teal  V.  Walker,  111  U.  S.  242,  4  Sup.  289;  Clarke  v.  Cartis,  1  Gratt.  289;  Noyet 

Ct.  420 ;  Fitchburg  Cotton  Mannf.  Corp.  t7.  r.  Rich,  52  Me.  115 ;  Long  v.  Wade,  70  Me. 

Melvcn,  15  Mass.  268 ;  Gibson  .9.  Farley,  16  358 ;  Keyser  v.  Hiu,  4  Mackej,  179. 

Mass.  280 ;  Boston  Bank  r.  Reed,  8  Pick.  ^  Trent  v.  Hunt,  9  Exch.  14,  2S,  per 

459;  Wilder  v.  Honghton,  I  Pick.  87,  89;  Alderson,  B.    See  §670. 

Mayo  V,  Fletcher,  14  Pick.  525 ;  Tilden  v.  >  Dewey  r.  Latson,  6  Cal.  609. 

Greenwood,  149  Mass.  567,  569,  22  N.  E.  *  Syracuse  City  Bank  o.  Tallman,  31 

Rep.  45;  M'Kircher  v.  Hawley,  16  Johns.  Barb.  SOI.    See  §  068. 
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money  soon  after  the  sale,  it  was  held  that  his  tender  did  not  operate 
to  vest  in  him  the  legal  title ;  nor  did  the  subsequent  delivery  of 
the  deed  to  him  operate  by  relation  to  vest  the  title  in  him  at  the 
time  of  the  purchase,  or  of  the  tender  of  the  purchase-money.  He 
should  have  followed  up  his  tender  by  a  motion  to  pay  the  money 
into  court,  or  to  compel  the  completion  of  the  sale,  whereupon  the 
court  could  have  adjusted  the  equities  of  all  the  parties,  and  made 
the  loss  arising  from  the  delay  fall  upon  the  party  whose  negli- 
gence caused  it.  The  court  might  have  ordered  the  tenant  to 
attorn  to  the  purchaser,  and  the  interest  on  the  mortgage  to  cease 
from  the  day  of  tender.^ 

772.  A  mortgragee  has  no  speoiflo  lien  upon  the  rents  and 
profits  of  the  mortgaged  land  unless  he  has  in  the  mortgage  stipu* 
lated  for  a  specific  pledge  of  them  as  part  of  his  security.  He  has 
no  claim  upon  them  until  he  has  the  right  to  take  possession  of 
the  premises  under  his  mortgage.^  Until  the  mortgage  debt  is  due^ 
he  is  not  entitled  to  have  a  receiver  of  such  rents  appointed.®  The 
tenant  may  safely  continue  to  pay  rent  to  the  mortgagor  until 
he  receives  notice  from  the  mortgagee  of  his  requirement  that  th& 
rents  be  paid  to  him. 

Where  a  mortgagee  has  taken  a  lease  of  the  mortgaged  premises 
from  the  mortgagor,  upon  a  subsequent  sale  of  the  equity  of  re- 
demption, he  cannot  apply  the  rents  as  against  the  purchaser  in 
set-off  upon  the  mortgage  debt.* 

773.  A  lesise  already  existing  at  the  date  of  the  mortgage 
is  in  no  way  invalidated  by  the  giving  of  the  mortgage.  It  is  then 
a  paramount  interest,  and  the  mortgage  is  subject  to  it.^  The 
mortgagee  has  only  the  rights  of  the  mortgagor  as  against  the 
lessee.® 

The  mortgagor  may,  of  course,  at  the  time  .of  making  a  mortr 
gage  of  the  reversion,  release  the  tenant  from  the  payment  of  the 
rents  accrued  at  that  time ;  but  otherwise  the  rent  then  accruing 
goes  with  the  reversion,  and  the  mortgagee  is  entitled  to  it  if  he 
gives  the  tenant  notice  before  the  rent  day.^ 

But  a  payment  of  rents  in  advance  is  not  binding  upon  a  mort- 

1  Claaon  v.  Corley,  5  Sandf.  447.  *  Enos  v.  Cook,  65  Cal.  175 ;  American 

«  Reeder  ».  Dargan,  15  S.  C.  175,  185,  Mortg.  Co.  v.  Turner  (Ala.),  11  So.  Hep. 

qaoting  text;  Hardin  v.  Hardin,  34  S.  C.  211. 

77,  12  S.  E.  Rep.  936.  •  Hemphill  ».  Giles,  66  N.  C.  512. 

^  Bank  of  Ogdensburg  v.  Arnold,  5  Paige,  ^  De  NichoUs  v.  Saanders,  L.  R.  5  C.  P. 

38  ;  Keyser  v.  Hitz,  4  Mackey,  179.  589. 

*  Scott  ».  Fritz,  51  Pa.  St.  418 ;  Talia- 
ferro V.  Gay,  78  Ky.  496. 
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gagee  of  the  reversion.  **The  question  is,"  says  Mr.  Justice 
Willes,^  '*'  whether,  where  there  has  been  an  assignment  of  a  rever- 
sion, payment  of  rent  to  the  assignor  before  rent  day  takes  away 
the  rights  of  the  assignee  to  the  rent  so  ooiftpletely  that,  if  he 
should  give  notice  before  rent  day  of  the  assignment,  the  payment 
would  still  be  good.  There  would  be  an  obvious  injustice  in  that, 
even  if  the  payment  were  made  before  the  assignment,  because  a 
person  who  bought  the  reversion,  on  the  faith  that  the  rent  was 
becoming  due,  would  be  defeated  by  a  transaction  between  the 
landlord  and  tenant  of  which  he  had  no  notice." 

774.  A  mortgaere  of  premises  already  lecused  is  an  aasignment 
of  the  reversion.  It  is  an  established  rule  that  a  mort^gee,  upon 
giving  notice  to  a  tenant  of  the  mortgaged  premises  under  a  lease 
for  years  given  prior  to  the  mortgage,  is  entitled  to  all  rent  accru- 
ing and  becoming  due  subsequent  to  the  execution  of  the  mortgage, 
as  well  that  in  arrear  at  the  time  of  giving  notice  as  that  which 
accrues  afterwards.  This  was  decided  in  the  time  of  Lord  Mans- 
field, and  has  been  a  recognized  principle  ever  since.^  The  mort- 
gagee becomes  entitled  to  the  rent  without  any  attornment  by 
the  tenant.  The  mere  execution  of  the  mortgage  subsequent  to  the 
lease  operates  as  an  assignment  of  the  reversion,  and  carries  the 
rent  as  incident  to  it,  and  the  mortgagee  is  entitled,  upon  notice  to 
the  tenant,  to  receive  the  rents  whenever  he  is  entitled  to  posses- 
sion.    No  actual  entry  by  him  is  necessary. 

Rent  accrued  prior  to  the  mortgage  does  not  pass  as  incident  to 
the  reversion,  but  is  a  mere  chose  in  action  belonging  to  the  mort- 
gagor.^ But  rent  accruing  and  becoming  due  after  the  execution 
of  the  mortgage  does  pass  as  incident  to  the  reversion,  and  may 
be  recovered  of  the  lessee  after  notice  of  the  mortgage,  and  with- 
out an  actual  entry  by  the  mortgagee  upon  the  premises.  His 
right  does  not  extend  to  rents  already  due  when  the  mortgage  was 
executed,  or  to  rents  which  have  been  paid  to  the  mortgagor  before 
notice  to  the  lessee  of  the  mortgage.^ 

^  De  Nicholls  v.  Saunders,  L.  R.  5  C.  P.  den  v.  Thayer,  3  Met  76,  79,  37  Am.  Dec 

589.    And  see  Cook  v.  Guerra,  L.  R.  7  C.  117;  Russell  o.  Allen,  2  Allen,  42;  Mirick 

P.  132.  V.  Hoppin,  118  Mass  582 ;  Kimball  r.  Lock- 

2  Moss  V,  Gallimore,  Dong.  279 ;  Rogers  wood,  6  R.  I.  138 ;  King  v.  Honsatooic 

9.  Hamphreys,  4  Ad.  &  £.  299 ;  Rawson  R.  R.  Co.  45  Conn.  226 ;  English  v.  Kej, 

V,  Eicke,  7  Ad.  &  El.  51 ;  Trent  v,  Hant,  9  39  Ala.  113;  Tabb  v.  Fort,  58  Ala.  277; 

Exch.  14,4  Kent  Com.  165, 1  Smith's  Lead.  Coffey  v.  Hunt,  75  Ala.  236;  Kimball  v. 

Caa.  310;  Teal  v.  Walker,  111  U.  S.  242,  4  Pike,  18  N.  H.  419. 

Sop.  Ct.  Rep.  420;  Newall  v.  Wright,  3  >  King  v.  Housatonic  R.  R.  Co.  45  Cono. 

Mass.  138, 3  Am.  Dec  98 ;  Eitchburg  Cotton  226. 

Manuf.  Corp.  v.  Melven,  15  Mass.  268 ;  Bur-  *  Russell  v.  Allen,  2  Allen.  42 ;  Mirick  v. 
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A  lessee's  rights  and  uabiuties.       [§  775,  776. 

The  mortgagee  aa  assignee  of  the  reversion  has  the  same  rights 
against  the  lessee  and  those  claiming  under  him  that  the  mortgagor 
had,  and  no  other  than  he  had,  so  long  as  the  term  continues  and 
the  tenant  acknowledges  his  title.^  If  the  lessee  has  given  notes 
for  the  annual  rent  reserved  for  the  term  of  the  lease,  and  the  les- 
sor, after  mortgaging  the  land,  assigns  the  notes  to  a  third  person, 
upon  the  foreclosure  of  the  mortgage  the  purchaser  at  the  sale  is 
entitled  to  the  rents  as  against  the  holder  of  the  rent  notes,  since 
the  rent  passed  by  the  mortgage  and  the  sale  thereunder  as  '^a 
hereditament."  ^ 

775.  To  entitle  the  mortgagee  to  the  rents  as  against  the 
mortgagor,  it  is  not  necessary  that  his  entry  should  be  effectual  for 
the  purpose  of  foreclosure,  but  any  possession  taken  by  him  with 
notice  to  the  tenants  to  pay  the  rent  to  him  is  sufficient.^  The 
mortgagor  cannot  recover  for  rents  that  accrue  afterwards.  To  an 
action  by  him  on  the  covenants  of  the  lease,  the  entry  of  the  mort- 
gagee and  the  promise  of  the  lessee  to  pay  him  are  a  good  defence. 
Where  the  mortgagor  has  appointed  an  agent  to  receive  the  rents 
of  the  mort^ged  estate,  a  notice  to  him  by  the  mortgagee  to  pay 
the  rents  when  collected  to  himself  is  a  termination  of  the  mortga- 
gor's tenancy  at  will,  and  the  agent  will  hold  the  rents  subsequently 
accruing  as  trustee  of  the  mortgagee.^  If  the  tenant,  after  receiv- 
ing notice  from  the  mortgagee  entitled  to  possession  that  he  claims 
the  rents,  pays  them  to  the  mortgagor,  he  is  not  absolved  from  the 
legal  obligation  to  pay  the  same  to  the  mortgagee.^ 

Unless  there  is  an  attornment  by  the  lessee  to  the  mortgagee,  the 
latter  cannot,  either  before  or  after  default,  demand  the  benefits  of 
the  lease  without  the  lessee's  consent.  He  cannot  distrain,  or  bring 
an  action  either  at  law  or  in  equity,  for  the  rents  payable  by  the 
lessee,  nor  is  he  entitled  to  enforce  the  covenants  of  the  lease.  His 
remedy  is  to  foreclose  upon  default  of  the  mortgagor,  or  to  take 
possession  of  the  premises ;  and  either  course  operates  as  an  evic- 
tion of  the  tenant  by  title  paramount,  and  leaves  him  at  liberty  to 
terminate  the  lease,^  in  case  this  was  made  after  the  mortgage. 
776.  'A  mortgagor  cannot  make  a  lease  of   the  mortgaged 

^  Bogera  V.  Hamphreys,  4  Ad.  &  El.  299,  «  Crosbj  v.  Harlow,  21  Me.  499,  38  Am. 

313,  per  Lord  Denman,  G.  J. ;  Globe  Marble  Dec.  276. 

Mill*  Co.  V,  Qttinn,  76  N.  Y.  23,  32  Am.  •  Watford  v.  Gates,  57  Ala.  290. 

Rep.  259.  >  Moran  v.  Pittsburgh,  &c.  By.  Co.  32 

3  Danton  v.  Sharpe  (Miss.),  11  So.  Bep.  Fed.  Bep.  878;  Teal  v.  Walker,  111  U.  S. 

168.  242,  4  Sup.  Ct.  Bep.  420. 

>  Stone  u.  Patterson,  19  Pick.  476, 31  Am. 
Dec.  156;  Welch  v,  Adams,  1  Met.  494. 
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.  premises  whioh  will  be  bindinfir  upon  the  mortgagee.^  Upon  a 
breach  of  the  condition  tfie  mortgagee  may  enter,  and  treat  tbe  les- 
see  as  a  trespasser,  and  without  notice  bring  ejectment.^  If  the 
mortgagee  after  entry  accepts  rent  from  such  lessee,  the  relation 
of  landlord  and  tenant  is  thereby  created,  but.  this  tenancy  will  be 
deemed  one  from  year  to  year,  and  not  for  the  term  of  the  original 
lease.^  The  mortgagee  can  no  longer  treat  the  lessee  as  a  tres- 
passer.* 

Whether  tlie  tenant  has  actual  notice  of  the  mortgage  or  not 
makes  no  difference  if  the  mortgage  be  recorded ;  it  is  then  con- 
structive notice,  and  affects  one  who  becomes  the  tenant  of  the 
mortgagor  as  much  as  it  affects  a  purchaser.^  The  mortgagor  has 
no  implied  power  to  bind  the  mortgagee  by  lease.® 

A  mortgagor's  lease  is,  however,  good  as  between  the  parties,  by 
virtue  of  the  contract,  and  upon  a  subsequent  discharge  of  tlie 
mortgage  the  defect  in  the  lessee's^  title  is  removed.  But  the  ten- 
ant cannot  compel  the  mortgagor  to  pay  off  the  mortgage  in  order 
that  his  lease  may  be  perfected*;  but  he  is  left  to  his  remedy  at 
law  for  damages.^  It  is  avoided  only  upon  the  interference  of  the 
mortgagee,  and  until  that  time  the  mortgagor  is  entitled  to  receive 
the  rent  to  his  own  use,  and  to  enforce  the  payment  of  it  by  action 
in  his  own  name. 

777.  The  rights  and  liabilities  of  the  parties  under  a  lease 
made  after  the  mortgage  are  very  different  from  those  which  exist 
when  the  mortgage  is  made  after  the  lease.  There  is  then  no  priv- 
ity of  contract  between  the  mortgagee  and  the  lessee  of  mortgaged 
land,  and  until  actual  entry  by  the  mortgagee,  or  the  lessee  expressly 
promises  to  pay  rent  to  him,  he  can  maintain  no  action  against  the 
lessee  to  recover  it.®  He  cannot  by  mere  notice  compel  the  tenant 
to  pay  rent  to  him,  and  his  title  to  rent  does  not  accrue  until  he 
has  obtained  possession  of  the  mortgaged  estate ;  but  if  the  ten- 
ants of  the  mortgagor  pay  rent  to  the  mortgagee,  they  thereby  by 

1  McDermott  V.  Burke,  16  Cal.  580 ;  Ras-  ?  Costigan  v.  Hastier,  2  Scb.  &  Lef.  160. 
sum  V.  Wanser,  53  Md.  92;  Moran  r.  Pitts-  See  Howe  v.  Hunt,  31  Bear.  420;  Carpeo- 
burgh,  &c.  Ry.  Co.  32  Fed.  Rep.  878 ;  Amer-  ter  v.  Parker,  3  C.  B.  N.  S.  206. 
icanMortg.Co.t;.Tumer(Ala.),ll  So.  Rep.  ^  Trent  v.  Hunt,  9  Exch.  14,  22,  per 
211.  Alderson,  B. 

2  Thunder  v.  Belcher,  3  East,  449 ;  Ro.  •  Teal  v.  Walker,  111  U.  S.  242,  4  Snp. 
gers  V.  Humphreys,  4  Ad.  &  El.  299,  per  Ct.  Rep.  420 ;  Morse  r.  Goddard,  13  Met. 
X.ord  Denroan.  177,  46  Am.  Dec  728;  Field  v.  Swan,  10 

<  Hughes  V.  Bucknell,  8  Car.  &  P.  566.  Met.  112;  Mass.  Hospital  Life  Ins.  Co.  v. 

*  Birch  t>.  Wright,  1  T.  R.  378.  Wilson,  10   Met.   126;  While  r.  Wear,  4 

^  Thompson  v.  Flathers,  45  La.  Ann.  — ,  Mo.  App.  341 ;  Noyes  v.  Rich,  52  Me.  115 ; 

12  So.  Rep.  245.  Long  v.  Wade,  70  Me.  358. 
^  Henshaw  t7.  Wells,  9  Humph.  568. 
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attornment  become  his  tenants,  and  entitle  bim  from  that  time  to 
receive  the  rents.^ 

The  mortgagee  may  treat  a  lessee  holding  under  a  lease  from 
the  moi*tgagor  as  a  trespasser,  and  eject  him ;  bat  unless  the  ten- 
ant has  attorned  to  him,  be  cannot  distrain  or  bring  an  action  for 
rent,  as  there  is  no  relation  of  landlord  and  tenant  between  them.''' 
A  mere  notice  by  the  mortgagee  to  the  tenant  to  pay  the  rent  to 
him,  to  which  the  tenant  does  not  consent,  or  upon  which  he  does 
not  act,  does  not  make  the  tenant  liable  to  him  in  an  action  for 
rent,  nor  does  a  request  by  the  mortgagor  that  he  will  pay  to  the 
mortgagee  have  this  effect.^ 

If  the  tenants  under  such  a  lease  attorn  to  the  mortgagee  after 
a  breach  of  the  condition  which  gives  him  the  right  of  entry,  they 
thereby  become  his  tenants  and  debar  tlie  mortgagor  from  recov- 
ering from  them.*  The  mortgagee,  a3  between  him  and  the  mort- 
gagor, has  then  the  right  to  ente^and  take  possession  of  the  prem- 
ises ;  and  if  the  tenant  yields  up  possession  to  the  mortgagee,  he 
does  voluntarily  what  the  law  will  compel  him  to  do.  By  attorn- 
ment he  does  not  injure  the  mortgagor,  and  he  saves  himself  the 
costs  of  an  eviction  by  the  mortgagee.  His  attornm*ent  is  a  good 
defence  to  an  action  by  the  mortgagor  for  the  rent,^  or  to  an  ac- 

^  Kimball  v.  Lockwood,  6  R.  I.  138.  the  sale,  and  that  it  has  not  been  redeemed, 

*  Rogers  u.  Humphreys,  4  Ad.  &  El.  299,  vests  the  right  to  the  possession  in  him  in 

313.  per  Lord  Denman,  C.  J.  the  same  manner  as  if  such  tenant  had  at- 

9  Evans  v,  Elliot,  9  Ad.  &  El.  342.  torned  to  him."    Code  1880,  §  1879.     This 

In  Aiahftiwft  It  18  provided  that  every  con-  provision  does  not,  however,  create  the  re- 

veyance  of  an  estate  is  good  and  effectual  lation  of  landlord  and  tenant  between  the 

without  attornment  of  the  tenant;  bufthat  purchaser  and  the  tenant  of  the  mortgagor. 

no  tenant  is  liable  who  has  paid  his  rent  American  Mortgage  Co.  v.  Turner,  1 1  So. 

without  notice  of  such  conveyance.    Code  Rep.  211,  per  Coleman,  J.    "To  so  hold 

1886,  §  1823.  would  lead  to  the  conclusion  that  a  mort- 

The  mortgagee  is  entitled  to  the  rents  gagor,  by  a  letting  subsequent  to  the  mort- 

npon  giving  notice  to  the  tenant.    Marx  gage,  could  invest  his  tenant  with  a  greater 

V.  Marx,  51  Ala.  222;  Knox  v.  Easton,  38  interest  than  he  himself  possessed." 

Ala.  345;  Hutchinson  4;.  Dearing,  20  Ala.  ^  Kimball  v,   Lockwood,   6   R.   I.   138; 

798;  Mansony  v.  U.  S.  Bank,  4  Ala.  735;  Hemphill  v.  Giles,  66  N.  C.  512.    And  see 

Coker  r.  Fearsall,  6  Ala.  542 ;  Branch  Bank  Higginbotham  v.  Barton,  1 1  Ad.  &  El.  307, 

r.  Fry,  23  Ala.  770.  315. 

Moreover,  after  a  sale  under  a  decree,  '^  Adamsv.Bigelow,  128  Mass.  365  ;  Cook 

or  under  any  deed  of  trust  or  power  of  sale  v.    Johnson,  121  Mass.  326;   Knowles  v. 

in  a  mortgage,  the  same  may  be  redeemed  Maynard,  13  Met.  352 ;  Smith  v.  Shepard, 

by  the  debtor  from  the  purchaser  or  his  15  Pick.  147,  25  Am.  Dec.  432 ;  Magill  v. 

vendee  within  two  years :  possession  must  be  Hinsdale,  6  Conn.  464,   16  Am.  Dec.  701  ; 

delivered  to  the  purchaser  within  ten  days  Jones  v.  Clark,  20  Johns.  51 ;  Jackson  v. 

after  the  sale.    "If  the  laud  is  in  the  pos-  De  Lancey,  11  Johns.  365.    See  Souders 

session  of  a  tenant,  notice  to  him  by  the  v.  Vansickle,  8  N.  J.  L.  313,  315;  Blain  t*. 

purchaser,  or  his  vendee,  of  the  purchase,  Rivard,  19  111.  App.  477. 

after  the  lapse  of  ten  days  from  the  time  of  In  leva  it  is  provided  by  statute  that  the 
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premises  which  will  be  binding  upon  the  mo 

breach  of  the  condition  tfie  mortgagee  may  ent^ 

see  as  a  trespasser,  and  without  notice  faring 

mortgagee  after  entry  accepts  rent  from  sr  ^  ^      ^ 

of  landlord  and  tenant  is  thereby  created,  ^1  ^  '-«      V- 

deemed  one  from  year  to  year,  and  not  k^  %%  ^ 

lease.8     The  mortgagee  can  no  longer  |^  %  -%  f  i 

passer.*  ^s^tt  V  '"'I  ^ 

Whether  tlie  tenant  has  actual 

makes  no  difference  if  the  mortgf. 

structive  notice,  and  affects  on:;  I 

mortgagor  as  much  as  it  affectr  g  ;i  ?  "^    t   « 

no  implied  power  to  bind  the^     '^  ^  "r   ^   •    *    ^ 

A  mortgagor's  lease  is,  hc^  i     \^  ^  w    ^^    ;   "*  4 

virtue   of  the  contract,  9,  <  %     -^^   j  ,,  mi^ 

mortgage  the  defect  in  t\.^  \\       ^   *  ouatute,  it  has 

ant  cannot  compel  the  i  i?  /  «■  .aent  upon,  and  that 

that  his  lease  may  b   :' j(  \  .erbal  agreement  of  the 

law  for  damages.*^      J  J  ^  .oes  not  continue  the  existing 

mortgagee,  and  ur  >'  i  -gagee  in  place  of  the  mortgji^r  as 

the  rent  to  his  o'  j  *  ^ertaking,  and  must  be  valid  as  a  new 

in  his  own  nan^* 

777.  The  - '  ^not  be  allowed  compensation  for  improv 

'   made  after  ^ney  have  taken  leases  for  a  term  of  years  with 

when  the  *       .nd  have  made  advancements  of  money  to  the  m  i+ 
ity  of  CO     jf  an  agreement  that  he  should  expend  it  in  buildi 
land,  a'   ^^yements,  and  he  so  spends  it.^  ™ 

prom' 
less'  ^^^  °^  *  *®"*"*  ^  •  stranger  is  void       »  Hogsett  v.  EUii.  n  Mich,  asi     m. 

/^«de  to  a  mortgagee  after  the  mort-    Juatice  Christiancy  said  :  "  If  ii  be  sa'd  h 
^^    ^b»»  *>®®"  forfeited.    It  is  also  provided    though  the  mortgage  does  not  cire  thl 
I     jJ^or<«ragor  may  redeem  within  one  year    gagee  the  right  to  possession  airainsTtu 

^  a  foreclosure  sale,  and  that  he  is  in    will  of  the  mortgagor,  yet,  by  the^ 

.^meantime  entitled  to  possession.    Under    of  the  mortgagor  and  the  tenant  h***°* 

^ese  provisions  the  construction  is  that    be  let  into  possession,  and  thus  aoo  ^  *"*' 

j/iere  can  be  no  valid  attornment  of  a  tenant    right  to  rent ;  so,  I  reply   mav      '"'*  ^ 

(0  a  mortgagee  nntil  the  expiration  of  the    person  not  holding  a  mortgae«  awf  -^ 

mortgagor's  right  of  redemption.    Mills  r.    the  same  way  the  right  to  "m^^^^  '" 

fleaton,  52  Iowa.  215,  2  N.  W.  Rep.  1112;    the  right  to  rent,  by  any  validTIw^*"'  ^^ 

Mills  17.  Hamilton,  49  Iowa,  105.  that  effect.  But,  in  both  cases  a«k   ?^'  '^ 

1  Breitenbucher  v.  McElroy  (N.  J.),  2  N.    ij;  would  depend  upon  the  contract** 
J.  Law  J.  157.  which  might  be  made  between  them  **'^' 

2  Cavis  V,  McClary,  5  N.  H.  529.  not  npon  the  doctrine  of  attornment"  ^ 
»  McDowell  t;.  Hendrix,  67  Ind.  518.  also,  Teal  u.  Walker,  HI  U  S  249  i  o 
*  Newall  V,  Wright,  S  Mass.  188 ;  Bras-    Ct.  Rep.  897.  '       '    ^P- 

tow  V.  Barrett,  82  Me.  456.  19  AU,  Rep.       •  Haven  w.  Boston  &  Wonsester  n  t>  ^ 
916.  8  Allen,  869.  "««»•». H.Co. 
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^^^^  ^  or  his  tenants,  or  others  claiming  under  him, 

^        ^^  they  can  avail  themselves  of  their  improve- 

^        %                    .  -tgagedebt. 

'^^      ^  ^^  ^°  action  to  foreclose  a  mortgage, 

^           *%*.       ^iiifc-  ^nder  which  the  lessees  enter  and  re- 

^  .'^''^            ^.          ^  ^™  ^f   right,  the  mortgagee,  after 

*^    '^.         '"^-^         ^  ^n   against  them,   is   entitled  to 

%;  ^  ^ ^                ^i^  ^  from  the  time  when  the  for- 

/    ^  '  ^    '^V-^              ''-^  '^  °^^  merely  for  the  rents 

^<^a    ^    *%^ .       -^  .       **.•      ***** *  *nts  and  profits  of  baild- 

/^^   /^    ^    ^^Cv   ^  ^                                        ^  premises  by  the  ten- 

^  "^^h  "^   "^        >.'^^    '-^  ••                                        their  title  under  th« 

<5'       X  "^-ju          "^^  ^  ^ig-house  is  not  liable  for  mis- 

>   "%    Vf4^    "*    '  condition  made  by  the  mortgagor 

'^'-     <'  ^use,  unless  it  be  shown  that  the  mort- 


'O 

</ 


^-?   -* 


.iC  of  the  mortgagee.     It  makes  no  differ- 

^dge  was  constituted  by  an  absolute  conveyance 

-ifity  only  .2 

^blexnents.  —  A  mortgagor  is  subject  to  ejectment  with- 

^oice  whenever  the  mortgagee  has  the  right  to  enter,  and  is 

jk,  entitled  to  the  growing  crops.^     His  tenant  has  no  greater 

rights.     The  mortgagee  may  treat  him  as  a  trespasser ;  he  may 

enter  immediately  and  take  the  emblements. 

By  foreclosure  and  sale,  the  purchaser  of  the  premises  becomes 
entitled  to  the  possession  of  them,  and  to  all  the  crops  then  grow- 
ing on  them ;  and  a  lessee  holding  the  property  under  a  lease  from 
the  mortgagor  made  subsequently  to  the  mortgage,  without  the  con- 
currence of  the  mortgagee,  has  no  greater  right  than  the  mortgagor 
to  the  emblements.^  Under  such  a  lease  the  lessee  holds  subject  to 
all  the  rights  of  the  mortgagee,  unimpaired  and  unafiEected,  and  is 
liable  to  trespass  for  taking  and  carrying  away  the  crops  growing  at 
the  time  of  the  Bale. 

781.  No  one  but  the  mortgragee  can  take  advantagre  of  the 
invalidity  of  a  leaae  as  to  him.  Although  a  lease  made  by  a 
mortgagor  after  the  execution  of  the  mortgage  is  not  binding  upon 
the  mortgagee,  and  the  lessee  holds  subject  to  the  rightd  of  the 
mortgagee,  yet  if  the  mortgagee  does  not  object  to  the  lease  as  inter- 

1  Haven  v,  Adams,  4  Allen,  80.  ^  See  §  697 ;  Lane  v.  King,  8  Wend.  584, 

s  Tilden  v.  Greenwood,  149  Mass.  567, 22  24  Am.  Dec.  105;   Downard  v.  Groff,  40 

N.  £.  Rep.  45.  Iowa,  597  ;  Anderson  t;.   Strauss,  98  111. 

s  See  §§  697,  776;  Bankin  r.  Kinsey,  7  485. 
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fering  with  his  rights,  or  as  impairing  the  security  the  mortgage  was 
intended  to  give,  or  that  there  has  been  any  forfeiture  of  the  con- 
ditions, a  stranger  should  not  be  permitted  to  volunteer  such  objec- 
tions, which  are  strictly  technical,  in  order  to  avoid  liability  for  an 
unauthorized  trespass.  This  was  the  determination  of  the  Supreme 
Court  of  Missouri  in  a  case  where  the  lessee  under  such  a  lease 
brought  suit  for  trespass  upon  the  leased  premises  for  the  carrying 
away  of  a  large  amount  of  lead  ore.  The  defendant  was  not  al- 
lowed to  set  up  the  invalidity  of  the  lease  as  against  the  mort- 
gagee.i 

782.  Doubtless  a  provision  may  be  made  in  a  mortgage, 
which  would  enable  the  mortgagor,  while  remaining  in  pos- 
session, to  give  leases  of  the  premises  which  would  be  binding 
upon  the  mortgagee  or  any  one  claiming  under  him  after  a  breach 
of  the  condition  of  the  mortgage,  and  possession  taken  by  him 
under  it.  But  when  the  circumstances  are  such  that  the  power 
reserved  by  the  mortgagor  to  make  leases  is  repugnant  to  the  pur- 
poses of  the  mortgage,  the  exercise  of  it  will  not  avail  to  make 
the  leases  valid  beyond  the  time  of  a  breach  of  the  condition. 
Such  was  held  to  be  the  case  where  a  railroad  company  executed 
a  mortgage  to  trustees,  to  secure  bonds  of  the  form  annexed  thereto, 
which  contained  a  certificate  that  it  was  secured  by  a  mortgage  of 
real  estate,  and  the  mortgage  contained  a  provision  authorizing  the 
trustees,  upon  a  breach  of  the  condition,  at  the  request  of  the  bond- 
holder, to  take  possession  of  the  premises,  or  under  certain  circum- 
stances to  sell  them  at  public  auction,  and  the  mortgage  further 
provided  that  until  breach  of  the  condition  the  mortgagor  should 
remain  in  undisturbed  possession  and  occupation,  ^*  and  that  nothing 
herein  contained  shall  be  so  construed  as  to  prevent  said  corpora- 
tion from  improving  said  real  estate,  or  making  leases  of  such  parts 
thereof  as  they  may  desire  and  have  opportunity  to  make."  ^  Leases 
were  made  by  the  corporation  for  a  long  term  of  years,  and  the 
rent  was  partly  paid  in  advance,  and,  the  mortgagees  having  subse- 
quently foreclosed  the  mortgage,  the  tenants  claimed  that  the  leases 
were  valid  by  virtue  of  this  clause.  In  construing  this  provision  in 
its  application  to  the  leases,  and  in  determining  whether  they  were 
within  the  right  reserved,  the  court  advert  to  the  purpose  for  which 
the  mortgage  was  made,  saying  that  it  was  not  made  to  secure  the 
mortgagees  their  private  claims,  but  debts  due  to  bondholders ;  that 
the  bonds  were  made  to  be  sold  in  the  market,  and  were  transfer- 
able by  delivery.     The  leases  provided  for  the  application  of  the 

^  Keonett  v.  Plammer,  28  Mo.  142.  ^  Haven  v,  Adams,  4  Allen,  80. 
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rents  to  the  payment  for  improvements,  and  to  the  payment  of  in- 
terest on  bonds  of  the  corporation  held  by  the  lessees  in  a  way  to 
create  a  preference  over  the  bondholders  generally.  "  If  the  right 
to  create  such  a  preference,"  say  the  court,  ''  had  been  so  clearly 
expressed  in  the  mortgage,  and  stated  in  the  certificate  on  the 
bonds,  as  that  all  parties  understood  it,  the  bonds  must  have  been 
regarded  as  unsound,  and  would  have  had  little  or  no  market  value. 
And  if  the  parties  to  the  mortgage  intended  that  such  a  right 
should  be  reserved,  the  certificate  roust  be  regarded  as  fraudulent, 
and  as  designed  to  give  the  bonds  a  fictitious  credit.  It  is  in»pos- 
sible  to  state  a  stronger  case  of  repugnance  to  the  object  of  a  grant.'* 
It  was  therefore  decided  that  the  validity  of  the  leases  terminated 
upon  breach  of  the  condition  of  the  mortgage,  and  that  the  trustees 
could  not,  by  an  oral  assent,  confirm  them  so  as  to  give  tbem  valid- 
ity for  a  longer  time. 

783.  A  lease  made  by  the  mortgagee  in  possession  is  neces- 
sarily terminated  by  a  redemption  of  the  mortgage,  unless  there 
has  been  some  express  or  implied  authority  from  the  mortgagor  to 
lease  for  a  given  time.^  But  it  has  been  held  that  if  all  the  parties 
are  before  a  court  of  chancery,  the  court  will  not  direct  the  deliv- 
ery of  possession  at  a  time  that  would  work  great  hardship  to  the 
lessee.^  Ordinarily,  however,  the  mortgagor  may  upon  redemption 
treat  the  mortgagee's  tenant  as  a  trespasser,  and  recover  possession 
without  notice,  just  as  a  mortgagee  may  upon  entry  treat  the  mort- 
gagor's lessee.  The  only  safety  for  a  lessee  in  taking  a  lease  of 
premises  subject  to  a  mortgage  is  to  obtain  the  concurrent  action  of 
the  mortgagor  and  mortgagee  in  the  execution  of  the  lease. 

A  mortgagee  having  neither  the  possession  nor  the  right  of  pos- 
session cannot  confer  either  upon  another  by  a  lease ;  and  in  fact  he 
can  convey  no  interest  by  such  lease,  save  his  bare  legal  title,  in 
States  where  the  mortgagee  has  such  title ;  though  such  a  lease 
may  be  effectual  against  him  by  way  of  estoppel.^ 

784.  An  assignment  by  a  mortgagee  in  possession  does  not 
transfer  any  rent  due  at  the  time  of  the  assignment  without  ex- 
press words  to  that  effect ;  nor  does  it  pass  any  right  of  action  the 
mortgagee  had  for  any  appropriation  of  the  products  of  the  land 
by  the  mortgagor  or  any  other  person.*  In  Salmon  v.  Dean^  Lord 
Chancellor   Truro  upon   this   question  said  :    "  One   would   think 

1  Hungerford  v.  Clay,  9  Mod.  1 ;  Willard  *  Salmon  v.  Dean,  S  Mac.  &  G.  844 ;  Kim- 

V.  Harvey,  5  N.  H.  252.  ball  v.  Lewiston  Steam  Mill  Co.  55  Me.  494 ; 

9  Holt  V.  Rees,  46  ni.  181,  44  III.  30.  Gahbert  v.  Wallace,  66  Miss.  618, 5  So.  Rep. 

'  Union  Mat.  Life  Ins.  Co.  v.  Lovitt,  10  394. 

Keb.  301,  4  N.  W.  Rep.  986.  »  3  Mac.  &  G.  344. 
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tion  to  recover  possession  of  the  property  by  a  summary  proceed- 
ing.^ The  tenant  in  such  case  does  not  dispute  the  title  of  his  land- 
lord, but  justifies  his  possession  under  it. 

It  is  no  answer  to  a  claim  for  rent  by  a  second  mortgagee  who 
has  entered  that  there  is  a  prior  mortgage,  under  which  no  entry 
has  been  made.^ 

Until  the  tenant  has  attorned  to  the  mortgagee,  he  is  liable  to 
the  lessor  for  rent,  though  the  latter  be  insolvent,  and  the  mortgagee 
threatens  foreclosure.^ 

If  the  holder  of  an  existing  mortgage  accepts  from  the  mortga- 
gor a  lease  of  the  mortgaged  premises,  covenanting  therein  to  pay 
rent,  he  cannot  resist  payment  of  the  rent  before  breach  of  the 
condition  of  the,  mortgage.^ 

778.  But  in  a  State  where  a  mortgage  is  regarded  as  oonvey- 
ing  no  title  to  the  mortgagee,  and  the  right  of  possession  until 
foreclosure  and  sale  is  assured  to  the  mortgagor  by  statute,  it  has 
been  held  that  there  is  nothing  to  rest  an  attornment  upon,  and  that 
this  doctrine  has  no  application.  The  verbal  agreement  of  the 
tenant  to  pay  rent  to  the  mortgagee  does  not  continue  the  existing 
tenancy,  simply  putting  the  mortgagee  in  place  of  the  mortgagor  as 
landlord  ;  but  it  is  a  new  undertaking,  and  must  be  valid  as  a  new 
agreement  if  valid  at  all.^ 

779.  Tenants  oannot  be  allowed  oompensation  for  improve- 
ments, although  they  have  taken  leases  for  a  term  of  yeara,  with  a 
certain  rent,  and  have  made  advancements  of  money  to  the  mort- 
gagor under  an  agreement  that  he  should  expend  it  in  buildings 
and  improvements,  and  he  so  spends  it.<^ 

attornment  of  a  tenant  to  a  stranger  is  void  *  Hogtett  v,  Ellis,  17  Mich.  S51.    Mr. 

unless  made  to  a  mortgagee  after  the  mort-  Juaiice  Christiancj  said  :"  If  it  be  said  that, 

gage  has  been  forfeited.    It  is  also  provided  thoagh  the  mortgage  does  not  gire  the  mort- 

the  mortgagor  may  redeem  within  one  year  gagee  the  right  to  poaseasion  agatnat  the 

after  a  foreclosure  sale,  and  that  Ke  is  in  will  of  the  mortgagor,  yet,  by  the  consent 

the  mean  time  entitled  to  possession.    Under  of  the  mortgagor  and  the  tenant,  he  may 

these  provisions  the  construction  is  that  be  let  into  possession,  and  thus  acquire  the 

there  can  be  no  valid  attornment  of  a  tenant  right  to  rent;  so,  I  reply,  may  any  other 

to  a  mortgagee  until  the  expiration  of  the  person  not  holding  a  mortgage  acquire  in 

mortgagor's  right  of  redemption.    Mills  v.  the  same  way  the  right  to  poasesdon  and 

Heaton,  52  Iowa,  215,  2  N.  W.  Rep.  1112;  the  right  to  rent,  by  any  valid  agreement  to 

Mills  V.  Hamilton,  49  Iowa,  105.  that  effect.  But,  in  both  cases  alike,  I  think 

^  Breitenbncher  v,  McElroy  (N.  J.),  2  N.  i^  would  depend  upon  the  contract,  as  ntck, 

J.  Law  J.  157.  which  might  be  made  between  them,  and 

3  Cavis  o.  McClary,  5  N.  H.  529.  not  upon  the  doctrine  of  attornment.''   See, 

*  McDowell  V.  Hendrix,  67  Ind.  513.  also,  Teal  v.  Walker,  lU  U.  &  242, 4  Sap. 

«  Newall  V,  Wright,  3  Mass.  138 ;  Bras-  Ct.  Rep.  397. 

tow  V.  Barrett,  82  Me.  456,  19  Atl.  Rep.  •  Haven  v.  Boston  ft  Worcester  R.  R.  Ca 

916.  8  Allen,  369. 
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If  the  mortgagor,  or  his  tenants,  or  others  claiming  under  him, 
make  improvements,  they  can  avail  themselves  of  their  improve- 
ments by  paying  the  mortgage  debt. 

If,  during  the  pendency  of  an  action  to  foreclose  a  mortgage, 
the  mortgagor  makes  leases  under  which  the  lessees  enter  and  re- 
tain actual  possession  under  claim  of  right,  the  mortgagee,  after 
recovering  judgment  for  possession  against  them,  is  entitled  to 
recover  damages  for  rents  and  profits  from  the  time  when  the  for- 
mal possession  was  delivered  to  him ;  and  not  merely  for  the  rents 
and  profits  of  the  land,  but  also  for  the  rents  and  profits  of  build- 
ings erected  and  improvements  made  on  the  premises  by  the  ten- 
ants, although  they  had  reason  to  believe  that  their  title  under  th^ 
lease  was  valid.^ 

One  holding  a  mortgage  of  a  dwelling-house  is  not  liable  for  mis- 
representations as  to  its  sanitary  condition  made  by  the  mortgagor 
in  possession  in  letting  the  house,  unless  it  be  shown  that  the  mort- 
gagor was  acting  as  agent  of  the  mortgagee.  It  makes  no  differ- 
ence that  the  mortgage  was  constituted  by  an  absolute  conveyance 
intended  as  security  only.^ 

780.  Emblements.  —  A  mortgagor  is  subject  to  ejectment  with- 
out notice  whenever  the  mortgagee  has  the  right  to  enter,  and  is 
not  entitled  to  the  growing  crops.^  His  tenant  has  no  greater 
rights.  The  mortgagee  may  treat  him  as  a  trespasser ;  he  may 
enter  immediately  and  take  the  emblements. 

By  foreclosure  and  sale,  the  purchaser  of  the  premises  becomes 
entitled  to  the  possession  of  them,  and  to  all  the  crops  then  grow- 
ing on  them  ;  and  a  lessee  holding  the  property  under  a  lease  from 
the  mortgagor  made  subsequently  to  the  mortgage,  without  the  con- 
currence of  the  mortgagee,  has  no  greater  right  than  the  mortgagor 
to  the  emblements.^  Under  such  a  lease  the  lessee  holds  subject  to 
all  the  rights  of  the  mortgagee,  unimpaired  and  unaffected,  and  is 
liable  to  trespass  for  taking  and  carrying  away  the  crops  growing  at 
the  time  of  the  sale. 

781.  No  one  but  the  mortgagee  can  take  advantage  of  the 
invalidity  of  a  lease  as  to  him.  Although  a  lease  made  by  a 
mortgagor  after  the  execution  of  the  mortgage  is  not  binding  upon 
the  mortgagee,  and  the  lessee  holds  subject  to  the  rights  of  the 
morl^agee,  yet  if  the  mortgagee  does  not  object  to  the  lease  as  inter- 

1  Haven  v,  Adams,  4  Allen,  80.  ^  See  §  897 ;  Lane  v.  King,  8  Wend.  584, 

3  Tilden  v.  Greenwood,  149  Mass.  567, 22  24  Am.  Dec.  105;    Downard  v,  Groff,  40 

K.  £.  Rep.  45.  Iowa,  597  ;  Anderson  v.   Strauss,  98  111. 

*  See  §§  e97,  776 ;  Bankin  v.  Kinsej,  7  485. 

Bradw.  215. 

748 


§§  778,  779.]      A  lessee's  bights  and  liabilities. 

tion  to  recover  possession  of  the  property  by  a  summary  proceed- 
ing.^ The  tenant  in  such  case  does  not  dispute  the  title  of  his  land- 
lord^  but  justifies  his  possession  under  it. 

It  is  no  answer  to  a  claim  for  rent  by  a  second  mortgagee  who 
has  entered  that  there  is  a  prior  mortgage,  under  which  no  entry 
has  been  made.^ 

Until  the  tenant  has  attorned  to  the  mortgagee,  he  is  liable  to 
the  lessor  for  rent,  though  the  latter  be  insolvent,  and  the  mortgagee 
threatens  foreclosure.^ 

If  the  holder  of  an  existing  mortgage  accepts  from  the  mortga- 
gor a  lease  of  the  mortgaged  premises,  covenanting  therein  to  pay 
rent,  he  cannot  resist  payment  of  the  rent  before  breach  of  the 
condition  of  the,  mortgage.^ 

778.  But  in  a  State  where  a  mortgage  is  regarded  as  convey- 
ing no  title  to  the  mortgagee,  and  the  right  of  possession  until 
foreclosure  and  sale  is  assured  to  the  mortgagor  by  statute,  it  has 
been  held  that  there  is  nothing  to  rest  an  attornment  upon,  and  that 
this  doctrine  has  no  application.  The  verbal  agreement  of  the 
tenant  to  pay  rent  to  the  mortgagee  does  not  continue  the  existing 
tenancy,  simply  putting  the  mortgagee  in  place  of  the  mortgagor  aa 
landlord  ;  but  it  is  a  new  undertaking,  and  must  be  valid  as  a  new 
agreement  if  valid  at  all.^ 

779.  Tenants  oannot  be  allowed  compensation  for  improve- 
ments, although  they  have  taken  leases  for  a  term  of  years,  with  a 
certain  rent,  and  have  made  advancements  of  money  to  the  mort- 
gagor under  an  agreement  that  he  should  expend  it  in  buildings 
and  improvements,  and  he  so  spends  it.^ 

attornment  of  a  tenant  to  a  stranger  is  void  *  Hogsett  v.  Ellis,  17  Mich.  S51.    Mr. 

unless  made  to  a  mortgagee  after  the  mort-  Juaiice  Christiancy  said :  "  If  it  be  said  that, 

gage  has  been  forfeited.    It  is  also  provided  though  the  mortgage  does  not  gire  the  moit- 

the  mortgagor  maj  redeem  within  one  year  gagee  the  right  to  possession  against  the 

after  a  foreclosure  sale,  and  that  he  is  in  will  of  the  mortgagor,  yet,  by  the  ooosent 

the  mean  time  entitled  to  possession.    Under  of  the  mortgagor  and  the  tenant,  he  may 

these  provisions  the  construction  is  that  be  let  into  possession,  and  thns  acquire  the 

there  can  be  no  valid  attornment  of  a  tenant  right  to  rent ;  so,  I  reply,  may  any  other 

to  a  mortgagee  until  the  expiration  of  the  person  not  holding  a  mortgage  acquire  in 

mortgagor's  right  of  redemption.    Mills  v.  the  same  way  the  right  to  possession  and 

Heaton,  52  Iowa,  215,  2  N.  W.  Rep.  1112 ;  the  right  to  rent,  by  any  valid  agreement  to 

Mills  V.  Hamilton,  49  Iowa,  105.  that  effect.  But,  in  both  cases  alike,  I  think 

^  Breitenbucher  v,  McElroy  (N.  J.),  2  N.  U  would  depend  upon  the  contract,  at  sack, 

J.  Law  J.  157.  which  might  be  made  between  them,  and 

3  Cavis  V,  McClary,  5  N.  H.  529.  not  upon  the  doctrine  of  attornment.''   See, 

*  McDowell  V.  Hendrix,  67  Ind.  513.  also,  Teal  v.  Walker,  lU  U.  S.  242, 4  Sop. 

«  Newall  V.  Wright,  3  Mass.  138 ;  Bras-  Ct.  Rep.  397. 

tow  V.  Barrett,  82  Me.  456,  19  Atl.  Rep.  *  Haven  v,  Boston  &  Worcester  R.  K.  Co. 

916.  8  Allen,  369. 
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A  lessee's  bights  and  liabilities.      [§§  780,  781. 

If  the  mortgagor,  or  his  tenants,  or  others  claiming  under  him, 
make  improvements,  they  can  avail  themselves  of  their  improve- 
ments by  paying  the  mortgage  debt. 

If,  during  the  pendency  of  an  action  to  foreclose  a  mortgage, 
the  mortgagor  makes  leases  under  which  the  lessees  enter  and  re- 
tain actual  possession  under  claim  of  right,  the  mortgagee,  after 
recovering  judgment  for  possession  against  them,  is  entitled  to 
recover  damages  for  rents  and  profits  from  the  time  when  the  for- 
mal possession  was  delivered  to  him ;  and  not  merely  for  the  rents 
and  profits  of  the  land,  but  also  for  the  rents  and  profits  of  build- 
ings erected  and  improvements  made  on  the  premises  by  the  ten- 
ants, although  they  had  reason  to  believe  that  their  title  under  th^ 
lease  was  valid.^ 

One  holding  a  mortgage  of  a  dwelling-house  is  not  liable  for  mis- 
representations as  to  its  sanitary  condition  made  by  the  mortgagor 
in  possession  in  letting  the  house,  unless  it  be  shown  that  the  mort- 
gagor  was  acting  as  agent  of  the  mortgagee.  It  makes  no  differ- 
ence  that  the  mortgage  was  constituted  by  an  absolute  conveyance 
intended  as  security  only.^ 

780.  Emblements.  —  A  mortgagor  is  subject  to  ejectment  with- 
out notice  whenever  the  mortgagee  has  the  right  to  enter,  and  is 
not  entitled  to  the  growing  crops.^  His  tenant  has  no  greater 
rights.  The  mortgagee  may  treat  him  as  a  trespasser ;  he  may 
enter  immediately  and  take  the  emblements. 

By  foreclosure  and  sale,  the  purchaser  of  the  premises  becomes 
entitled  to  the  possession  of  them,  and  to  all  the  crops  then  grow- 
ing on  them  ;  and  a  lessee  holding  the  property  under  a  lease  from 
the  mortgagor  made  subsequently  to  the  mortgage,  without  the  con- 
currence of  the  mortgagee,  has  no  greater  right  than  the  mortgagor 
to  the  emblements.^  Under  such  a  lease  the  lessee  holds  subject  to 
all  the  rights  of  the  mortgagee,  unimpaired  and  unaffected,  and  is 
liable  to  trespass  for  taking  and  carrying  away  the  crops  growing  at 
the  time  of  the  sale. 

781.  No  one  but  the  mortgagee  oan  take  advantage  of  the 
invalidity  of  a  lease  as  to  him.  Although  a  lease  made  by  a 
mortgagor  after  the  execution  of  the  mortgage  is  not  binding  upon 
the  mortgagee,  and  the  lessee  holds  subject  to  the  rights  of  the 
mortgagee,  yet  if  the  mortgagee  does  not  object  to  the  lease  as  inter- 

1  Haven  v.  Adams,  4  Allen,  80.  «  See  §  897 ;  Lane  v.  King,  8  Wend.  584, 

2  Tilden  v.  Greenwood,  149  Mass.  567, 22    24  Am.  Dec.  105;    Downard  v,  Groff,  40 
N.  E.  Rep.  45.  Iowa,  597  ;  Anderson  v.   Strauss,  98  III. 

*  See  §§  687,  776 ;  Bankin  v.  Kinsej,  7    485. 
Bradw.  215. 
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§  788.]  ASSIGNMENT  OF  MORTGAGES. 

mortgagee  can  no  longer  make  any  agreement  with  the  mortgagor 
which  can  affect  the  rights  of  the  assignee.^ 

If  the  assignment  in  terms  assigns  the  mortgsige  deed  and  the 
debt  thereby  secured,  it  is  an  assignment  of  the  entire  mortgage, 
and  not  merely  of  the  mortgagee's  interest  in  it  not  previously  con- 
veyed, although  it  contains  the  language,  ^^  and  all  my  right,  title, 
and  interest  in  the  premises  therein  described."  This  language 
does  not  operate,  as  it  might  in  a  common  deed  of  conveyance,  to 
give  precedence  to  prior  unrecorded  deeds  of  the  same  property.^ 

The  second  or  third  or  any  subsequent  assignee,  taking  the  mort- 
gage and  note  before  maturity,  takes  the  same  estate  and  the  same 
rights  that  the  first  assignee  had.^ 

An  assignment  is  effectual  between  the  parties  to  transfer  the 
title  without  acknowledgment  or  record.^ 

An  assignment  may  be  made  of  a  part  interest  in  a  mortgage, 
though  this  interest  is  not  represented  by  a  separate  note  or  other 
obligation.  If  after  such  assignment  the  mortgagee  purchases  the 
equity  of  redemption,  the  interest  of  the  assignee  is  not  extin- 
guished, but  he  may  foreclose  the  mortgage  to  the  extent  of  bis  in- 
terest by  reason  of  the  assignment.^ 

788.  Consideration.  —  Whether  the  assignee  of  a  mortgage  has 
paid  value  for  it  or  not  does  not  concern  the  mortgagor,  except  in 
reference  to  his  interposing  an  equitable  defence  in  the  way  of  pay- 
ment or  set-off.^  Although  the  assignee  has  purchased  the  mort- 
gage for  less  than  the  amount  due  upon  it,  it  is  none  the  less  a  valid 
security  for  the  entire  debt.^  An  assignment  to  an  attorney,  for 
the  purpose  of  enforcing  collection  of  the  mortgage  debt,  is  a  valid 
assignment,  and  passes  the  legal  title  with  the  right  to  exercise  the 
power  of  sale  given  by  the  mortgage.®  But  one  who  buys  a  note 
and  mortgage  which  are  not  delivered  to  him,  making  only  a 
nominal  payment  prior  to  his  receiving  notice  that  they  belong  to 
another,  is  not  entitled  to  protection  as  a  bond  fide  purchaser.^ 

^  Titus  V.  Hajnes,  9  N.  Y.  Supp.  742.  ^  Warner  v,  GouTemenr,  1   Barb.  36 ; 

*  Wiley  V,  Williamson,  68  Me.  71.  Knox  v.  Galligan,  21  Wis.  470;  Pease  v. 

*  Hoitt  V.  Webb,  36  N.  H.  158.  Benson,  28  Me.  336  ;  Pratt  o.  Poole,  61  Hon, 
^  Strever  v.  Earl,  60  Hun,  528,  15  N.  T.  620, 15  N.  Y.  Sapp.  789;  Nelflon  v,  Eaton, 

Sapp.  350 ;  Heilbran  v.  Hammond,  13  Hnn,  26  N.  Y.  410. 

474.  ^  Rnssam  v.  Wanser,  53  Md.  92. 

s  Strever  v.  Earl,  60  Hun,  528,  15  N.  Y.  ®  Haescig  v.  Brown,  34  Mich.  503.    And 

Snpp.  350.  see  Dresser  v.  Mo.  &  Iowa  Ry.  Conatmction 

«  Adair  v.  Adair,  5  Mich.  204,  71  Am.  Co.  93  U.  S.  92 ;  Campbell  v.  Roach,  45 

Dec.  779  ;  Whitney  v.  Traynor,  74  Wis.  289,  Ala.  667 ;  Weaver  v.  Barden,  49  N.  Y.  286, 

42  N.  W.  Rep.  267;  Johnson  v.  Beard,  93  291. 
Ala.  96,  9  So.  Rep.  535. 
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A  FORMAL  ASSIGNMENT.  [§  789. 

Where  a  mortgagor  who  has  given  a  mortgage  to  secure  a  loan 
is  informed  by  the  mortgagee  that  be  wishes  to  assign  the  mort- 
gage to  a  creditor  of  bis  own,  and  the  mortgagor  makes  no  objec- 
tion, he  is  estopped  from  denying  that  the  assignment  was  made  to 
secure  the  mortgagee's  own  debt,  and  claiming  that  it  was  to  secure 
merely  the  mortgagor's  own  notes  which  the  mortgagee  had  assigned 
to  the  assignee  of  the  mortgage.^ 

Neither  the  mortgagor  nor  a  purchaser  subject  to  the  mortgage 
can  redeem  except  by  paying  the  amount  due  on  the  mortgage.  If 
a  mortgage  be  made  without  consideration  for  the  purpose  of  being 
negotiated,  the  price  paid  by  the  assignee  becomes  the  considera- 
tion of  the  mortgage,  and  makes  it  a  valid  security.^  The  assignee 
is  not,  however,  bound  to  see  that  the  money  he  pays  for  it  is  ap- 
plied to  the  use  of  the  mortgagor.^ 

The  rule  adopted  in  some  States,  that  a  mortgage  to  secure  a 
preexisting  debt  does  not  constitute  the  mortgagee  a  bo7id  fide 
purchaser  for  value,  is  in  those  States  applied  to  assignments  of 
mortgages ;  and  to  the  extent  to  which  a  preexisting  debt  is  the 
consideration  of  an  assignment,  the  assignee  is  not  a  purchaser  for 
value.* 

When  any  consideration  is  necessary  to  support  an  assignment, 
tbe  forbearance  of  a  creditor,  and  his  extension  of  the  time  of  pay- 
ment, is  sufficient.^ 

789.  After  a  mortgagee  has  been  disaeised  he  oannot  make 
a  valid  assignment.^  In  this  respect  the  general  doctrine  applies 
that  a  disseisee,  without  an  entry  and  delivery  of  the  deed  on  the 

^  Matthews  v.  Warner,  S3  Fed.  Rep.  869,  assignment,  and  the  arrangement  was  car- 
affirmed  145  U.  S.  475,  12  Sup.  Ct.  Rep.  ried  out.    It  was  held  that,  while  the  letter 
945.   In  this  case  Nathan  Matthews  was  in-  constituted  notice  that  the  mortgage  was 
debted  to  Upham  in  large  sums  which  were  held  as  collateral  secarity,  as  between  the 
amply  covered  hy  secarities  deposited  as  brothers,  the  aathoritj  to  assign  it  was  un- 
ooUateral.     Edward    Matthews,  Nathan's  conditional,  and  the  mortgagor  coald  not 
brother,  owed  him  large  sums,  which  were  claim  that  it  was  onlj  to  be  assigned  as  se- 
secured  by  a  mortgage.    Nathan,  being  de-  carity  for  notes  of  his  own,  which  plaintiff 
airons  of  obtaining  the  secarities  in  Up-  had  assigned  to  Upham. 
ham's  hands,  sought  his  brother's  permis-  *  Croft  v,  Banster,  9  Wis.  503 ;  Schafer 
sion  to  assign  the  mortgage  to  Upham  as  a  v.  Reilly,  50  N.  Y.  61. 
substituted  security.     The  brother,  being  *  Westervelt  v.  Scott,  11  N.  J.  £q.  80; 
fully  informed  as  to  Nathan's  relations  to  McCnrdy  v.  Agnew,  8  N.  J.  £q.  783. 
Upham,  wrote  to  the  latter,  *'  You  are  hereby  ^  Yates  County  Nat.  Bank  v.  Baldwin, 
anthorited  to  assign  to  Upham  the  mort-  43  Hun,  136. 

gage  for  $250,000,  which  I  have  given  yon  ^  Worcester  Nat.  Bank  v.  Cheeney,  87 

as  collateral  security  for  loans  made  to  me."  HI.  602. 

This  letter  was  intended  to  be  shown  to  Up-  ^  Holmes  v.  Turner's  Falls  Lumber  Co. 

ham,  and  was  in  fact  presented  as  the  evi-  150  Mass.  536,  23  N.  £.  Rep.  309,  per 

dence  of  plaintiff's  authority  to  make  the  Field,  J. 
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§  790.]  ASSIGNMENT  OF  MOBTQAGES. 

land,  cannot  convey  a  title  valid  as  against  the  disseisor.^  The 
mortgagee  may  be  disseised  by  a  stranger,  but  ordinarily  not  by 
the  mortgagor,  for  the  possession  of  the  mortgagor  is  the  possession 
of  the  mortgagee,  and  is  not  adverse ;  and  such  possession  is  there- 
fore no  obstacle  to  an  assignment.^  Even  exclusive  possession  by 
the  mortgagor,  with  a  claim  of  exclusive  ownership,  does  not  of 
itself  amount  to  a  disseisin  of  the  mortgagee.  The  possession  of 
the  mortgagor  being  the  possession  of  the  mortgagee,  it  follows 
that  the  disseisin  of  the  mortgagor  is  the  disseisin  of  the  mortgagee, 
and  so  long  as  the  disseisor  is  in  possession  the  mortgagee  cannot 
pass  his  interest  in  the  land  by  a  deed  of  assignment.^  From  the 
disseisin  of  the  mortgagor  an  intent  to  disseise  the  mortgagee,  who 
holds  under  him,  follows  as  a  matter  of  course,  unless  the  disseisor 
expressly  recognizes  the  mortgagee's  title.* 

A  second  mortgagee  may  make  a  yalid  assignment  of  his  inter- 
est, although  he  has  at  the  time  been  ousted  from  possession  by  one 
claiming  under  a  prior  mortgage  from  the  same  mortgagor.^ 

In  New  Hampshire  it  is  a  settled  rule  that  a  conveyance,  as 
distinguished  from  an  assignment,  by  a  mortgagee  not  in  posses- 
sion, does  not  pass  the  debt  secured  by  the  mortgage,  and  does  not 
pass  any  interest  in  the  land ;  but  a  devise  of  his  interest  in  the 
mortgaged  premises  passes  the  debt  secured.  The  intention  of  the 
testator  governs  the  construction  of  the  will.® 

790.  Delivery  is,  of  course,  as  essential  to  the  validity  of  an 
assignment  of  a  mortgage  as  it  is  to  the  validity  of  the  mortgage 
itself  ;  and  therefore  if  it  be  executed  and  acknowledged  and  made 
complete  in  every  other  way,  if  it  be  not  delivered  to  the  assignee 
it  amounts  to  nothing.^  A  second  assignment  to  a  bond  fide  pur- 
chaser after  a  previous  assignment  not  delivered,  though  recorded, 
is  entitled  to  priority.^  To  constitute  a  delivery  of  an  assignment, 
an  intention  to  pass  the  property  in  the  debt  and  mortgage  must  be 
shown.     A   request  by  the  assignor  to  the  assignee  to  have  the 

1  Dadmnn  v.  Lamson,  9  Allen,  85 ;  Hant       ^  Dadmun  o.  Lamson,  9  Allen,  85 ;  Lin- 

V.  Hunt,  14  Pick.  874,  385,  25  Am.  Dec.  coin  v.  Emerson,  108  Mass.  87. 
400.  «  Nichols  v.  Reynolds,  1  R.  L  SO,  36  Am. 

3  Mnrraj  v.  Blackledge,  71  N.  C.  492 ;  Dec.  238. 
Sheridan  v.  Welch,  8  Allen,  166.    And  see       ®  Clark  v.  Clark,  66  N.  H.  105,  and  cases 

James  v.  Morey,  2  Cow.  246,  14  Am.  Dec.  cited.    See  §  SOS. 

475 ;  Converse  v.  Searls,  10  V t.  578 ;  Gonld       ?  jXom  v.  Kimball,  16  N.  J.  £q.  185  ; 

V.  Newman,  6  Mass.  239;  Reading  of  Judge  Rnckman  v.  Rackman,  33  N.  J.  £q.  354; 

Trowbridge,  8  Mass.  554.  Rankin  v.  Major,  9  Iowa,  297 ;  Weed  v. 

8  Poignard  v.  Smith,  8  Pick.  272,  6  Pick.  Hewlett,  12  N.  T.  Snpp.  606,  36  N.  Y.  St 

172.  Rep.  201. 

B  Brown  v.  Johnston,  7  Abb.  N.  C.  188. 
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A  FORMAL  ASSIGNMENT.  [§  791. 

assignment  recorded  as  soon  as  the  former  should  die,  when  it  is 
shown  that  the  assignee  did  not  have  exclusive  cpntrol  of  it,  but 
that  the  assignor  collected  interest  on  the  mortgage,  and  otherwise 
treated  it  as  his  own  propert}',  and  never  indorsed  or  delivered  the 
mortgage  note,  makes  manifest  an  intention  that  the  assignment 
should  not  be  operative  until  the  death  of  the  assignor;  and  conse- 
quently it  is  a  nullity  as  being  inconsistent  with  the  statute  of  wills.^ 

If  a  mortgagee  executes  ^and  acknowledges  an  assignment  in 
blank,  and  authorizes  an  agent  to  find  a  purchaser  and  fill  in  the 
purchaser's  name,  and  the  agent  delivers  it  to  the  purchaser,  who 
has  no  knowledge  of  the  agent's  filling  up  the  blank,  the  assignment 
is  valid.^ 

791.  The  assignee  of  a  mortgaffe,  as  a  praotical  matter, 
should  always  give  notioe  of  the  assignment  to  the  mortgagor, 
so  as  to  surely  protect  himself  against  payments  which  may  be 
made  in  good  faith  to  the  assignor.  Though  an  assignment  is  en- 
titled to  record  as  a  conveyance,^  the  recording  of  the  assignment  is 
not  of  itself  notice  to  the  mortgagor,  his  heirs  or  personal  represen- 
tatives.^ It  is  so  declared  by  statute  in  several  States ;  ^  but  the  stat- 
ute does  not  apply  to  a  purchaser  of  the  equity  of  redemption.  He 
is  chargeable  with  notice  of  an  assignment  which  has  been  recorded 
prior  to  his  purchase.^  If  the  mortgage  secure  a  bond  or  other 
non-negotiable  instrument,  the  fact  that  the  mortgagor,  in  paying 
an  instalment  of  the  interest  or  principal,  does  not  require  the  pro- 
duction of  the  mortgage  bond  for  the  purpose  of  having  the  pay- 
ment indorsed  upon  it,  does  not  raise  a  presumption  of  bad  faith  on 
his  part ;  and  under  some  circumstances  no  such  presumption  would 
furise  from  his  omission  to  require  a  delivery  up  of  the  securities,  upon 
paying  off  the  whole  amount  of  the  mortgage  debt ;  ^  though  under 
other  circumstances  such  omission  would  make  him  chargeable  with 
knowledge  of  afprior  transfer,  and  would  make  the  payment  inef- 

^  Shnrileff  v.  Francis,  118  Mara.  154.  Wheeler,  61  N.  T.  88,  111 ;  Johnson  v.  Car- 

^  Phelps  V,  Sallivan,  140  Mass.  36,  54  penter,  7  Minn.  176 ;  Hostetter  v,  Alexan- 

Am.  Rep.  442,  2  N.  £.  Rep.  121.  der,  22  Minn.  559;  Redin  v.  Branhan,  4a 

*  See  §  479 ;  Parmenter  v.  Oakley,  69  Minn.  283, 45  N.  W.  Rep.  445 ;  Uorstman  v. 

Iowa,  388,  28  N.  W.  Rep.  653;   Kenosha  Gerker,  49  Pa.  St.  282,88  Am.  Dec.  501; 

Stove  Co.  p.  Shedd,  85  Iowa,  540,  48  N.  W.  Foster  v,  Carson,  147  Pu.  St.  157,  23  Atl. 

Rep.  933.  Rep.  342 ;  Reeves  v.  Hayes,  95  lud.  521, 

«  See  §§  479,  966,  961 ;  Reed  v.  Marble,  537 ;  Perkins  v.  Matteson,  40  Eans.  165, 19 

10  Paige,  409, 416;  Van  Keareu  v.  Corkins,  Pac.  Rep.  633. 

6  Tbomp.  &  C.  355,  4  Hun,  129,  66  N.  Y.  ^  See  §  480. 

77 ;  James  o.  Johnson,  6  Johns.  Ch.  417,  *  See  §  479;  Brewster  v.  Cames,  103  N. 

427 ;  James  v,  Morey,  2  Cow.  246, 14  Am.  Y.  556,  9  N.  £.  Rep.  323. 

Dec.  475 ;  N.  Y.  Life  Ins.  &  Trust  Co.  v,  '  Van  Kenren  v,  Corkins,  6  Thomp.  & 

Smith,  2  Barb.  Cb.  82;  Union  College  i;.  C.355;  Habbard  v.  Turner,  2  McLean,  519. 
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fectual.^  If  the  assignee  of  a  mortgage  fails  to  give  notice  of  the 
assignment,  and  so  acts  as  to  authorize  the  mortgagor  to  believe 
that  the  mortgagee  is  still  the  owner  of  it,  he  is  estopped  from 
denying  the  right  of  the  mortgagor  to  deal  with  the  mortgagee  as 
the  owner.^ 

A  partner  made  a  note  and  mortgage  to  his  copartner  for  the 
l)enefit  of  the  firm,  and  the  latter  assigned  the  mortgage  to  his  wife. 
About  a  year  afterwards  the  affairs  of  the  partnership  were  set- 
tled, and  the  mortgagor  paid  his  share  of  the  mortgage  to  the  mort- 
gagee, having  no  notice  of  the  assignment,  and  the  mortgagee 
promised  to  discharge  the  mortgage.  The  assignment  was  not  re- 
corded till  several  years  afterwards.  It  was  held  that  the  mort- 
gagor was  entitled  to  a  cancellation  and  discharge  of  the  mortgage.^ 

II.   Whether  an  Assignment  may  be  compelled. 

792.  A  xnortgagree  cannot  be  compelled  in  equity  to  assign 
his  mortgage,  on  receiving  payment,  in  order  that  subsequent 
parties  in  interest  may  adjust  their  respective  rights.  He  is  enti- 
tled to  be  paid,  or  to  proceed  to  foreclosure,  without  being  obliged 
to  investigate  titles  arising  after  his  own.  He  may  release  his  in- 
terest on  receiving  payment,  and  leave  after-claimants  to  the  pref- 
erences which  their  respective  titles  give  them  when  his  mortgi^ 
is  discharged.^ 

A  mortgagee  is  not  bound  to  protect  other  parties  who  have 
interests  in  the  property  by  assigning  his  mortgage  to  any  one. 
His  whole  duty  is  performed  by  releasing  his  interest  on  receiving 
payment.  When,  therefore,  the  equity  of  redemption  of  a  bank- 
rupt had  been  sold  by  his  assignee,  but  the  bankrupt  and  his 
wife  having  a  homestead,  and  the  wife  an  inchoate  right  of  dower, 
sought  to  obtain  an  assignment  of  the  mortgage  so  that  it  might 
continue  as  security  for  the  amount  paid,  it  wal  held  that  they 
were  not  entitled  to  an  assignment,  which  their  bill  prayed  for, 
but  that  the  bill  might  be  maintained  as  a  bill  to  redeem.^  Any 
one  having  a  subsequent  incumbrance  upon  the  mortgaged  estate  can 


066,  961;  Brown  v.  Blydenburgh,  7  o.  Beadleston,  17  R.  I.  20,  20  AU.  Bep.  IK 

N.  Y.  141,  57  Am.  Dec  506;  Doubleday  v.  See  §  1086.    Otherwise  in  HowTosfc:  Cole 

Kress,  50  N.  Y.  410, 10  Am.  Rep.  502 ;  Fos-  v.  Malcolm,  66  N.  Y.  363;  Frost  r.  Yon- 

ter  V.  Reals,  21  N.  Y.  247 ;  Mitchell  v.  Cook,  kers  Sav.  Bank,  70  N.  Y.  553,  26  Am.  Rep. 

17  How.  Pr.  110.  29  Barb.  243 ;  Barhans  i\  627. 

Hutcheson,  25  Kans.  625, 37  Am.  Rep.  274.  ^  Lamb  0.  Montague,  112  Mass.  352;  Bnt- 

2  McCabe  v,  Farnsworth,  27  Mich.  52.  ler  v,  Taylor,  5  Grajr,  455.  And  see  McCabe 

8  Ingalls  V,  Bond,  66  Mich.  338, 33  N.  W.  v.  Bellows,  7  Gray,  148,  66  Am.  Dec.  467,  as 

Rep.  404.  to  requirement  that  the  whole  mortgage  be 

*  Bntler  v,  Taylor,  5  Gray,  455 ;  McCuUa  redeemed. 
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WHETHER  AH  ASSIGNMENT  HAT  BE  COMPELLED.  [§  793. 

protect  his  interest  by  paying  the  prior  mortgage  when  it  is  due,  and 
he  thereupon  succeeds  by  subrogation,  on  settled  principles  of  equity, 
to  the  rights  and  interests  of  such  prior  mortgagee  in  the  lands,  as 
security  for  the  amount  so  paid,  without  any  assignment  or  transfer 
by  the  prior  mortgagee.     He  is  not  entitled  to  an  assignment.^ 

The  mere  fact  that  one  has  a  right  to  redeem  a  mortgage  does 
not  enable  him  to  compel  an  assignment  of  it  to  himself.  There 
must  be  some  equitable  reason  for  it,  as  that  the  redeeming  party 
is  in  the  position  of  a  surety  and  is  entitled  to  be  subrogated  to 
the  position  of  the  holder  of  the  mortgage,  or  that  the  mortgagee 
or  the  mortgagor,  or  both  of  them,  were  about  to  do  something  to 
injure  or  destroy  the  security.^ 

793.  Sometimes  an  assignment  may  be  oompelled  in  a  court 
of  equity.  This  has  often  been  done  in  New  York  and  some  other 
States  for  the  protection  of  a  surety,  or  junior  incumbrancer,  though 
not  occupying  the  position  of  a  surety,  when  in  other  States  he 
would  be  protected  under  the  general  principles  of  subrogation.^ 

For  instance,  when  the  mortgagor  has  conveyed  the  premises 
subject  to  the  mortgage,  and  the  holder  of  the  mortgage  after- 
wards attempts  to  enforce  it  against  him,  he  is  entitled  to  be  subro- 
gated to  the  position  of  the  holder,  who  may  thereupon  be  ordered 
to  assign  the  bond  and  mortgage  to  him,  or  to  a  third  person  for  his 
benefit,  on  receiving  the  amount  due  upon  it.^  '^This  cannot  preju- 
dice the  creditor,  and  it  is  clearly  equitable  as  between  the  debtor 
and  the  owner  of  the  land.  He  clearly  has  no  right,  or  color  of 
right,  justice,  or  equity,  to  claim  that  he,  notwithstanding  the  con- 

1  Ellsworth  V,  Lockwood,  42  N.  T.  89, 96,  able,  carries  with  it  the  right,  upon  such  re- 

and  cases 'cited ;  Barnet  v.  Denniston,  5  demptioD,  to  an  assignment  of  the  mortgage, 

Johns.  Ch.  35 ;  Hubbard  v.  Ascutney  Mill  and  of  the  bond  or  other  instrument  evi- 

Dam  Co.  20  Vt.  402, 1  Am.  Dec.  41.  dencing  the  mortgage  debt,  or  of  either,  un- 

'^  Ellsworth  V.  fockwood,  42  N.  Y.  89,  less  the  redeeming  partj  has  the  po>ition  of 

96 ;  Vandercook  t;.  Cohoes  Sav.  Inst.  5  Hun,  sarety,  or  can  be  regarded  as  surety  for  the 

641.    It  has  been  erroneously  assumed  in  mortgage  debt." 

some  cases  that  the  right  to  compel  an  *  §  1087. 

assignment  of  *a  prior  mortgage  and  the  *  Hew  York :  Johnson  v.  Zink,  52  Barb, 

debt  flows  from  the  right  of  redemption.  396,  51  N.  Y.  833.    Minnesota:  Baker  v. 

Pardee  v.  Van  Anken,  3  Barb.  534,  536;  Terrell,  8  Minn.  195.    Miohigan:  Moore  t;. 

Jenkins  v.  Continental  Ins.  Co.  12  How.Pr.  Smith  (Mich.),  54  N.  W.  Rep.  701.    See, 

66.    After  a  review  of  the  cases  upon  this  also,    Mount   v,    Suydam,   4    Sandf.  Ch. 

point  in  New  York,  Sutherland,  J.,  said,  in  399. 

Ellsworth  V.  Lockwood,  42  N.  Y.  89,  96:  Fenniylvania:  To  be  entitled  to  an  assign- 

"  Upon  the  whole,  I  do  not  think  it  can  be  ment,  one  must  be  the  holder  of  the  next 

said  to  be  the  law  of  this  State  that  the  lien.    Bishop  v.  Ogden,  9  Phila.  524. 

right  to  redeem  a  mortgage,' that  is,  the  right  For  other  cases  in  which  an  assignment 

to  compel  the  holder  of  it  to  accept  or  re-  may  be  compelled  in  equity,  see  Lyon's  Ap- 

ceire  payment  of  it  after  it  is  due  and  pay-  peal,  61  Pa.  St.  15. 
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§§  794,  795.]  ASSIGNMENT  OF  M0BT6A0ES. 

veyance  of  the  property  subject  to  the  mortgage,  and  thus  entitling 
him  only  to  its  value  over  and  above  it,  should  in  fact  enjoy  and 
hold  it  discharged  of  the  incumbrance  without  any  contribution 
toward  its  dischai^e  and  satisfaction  from  the  land."  ^  It  is  proper, 
too,  tbat  the  assignment  should  be  made  to  another  person  for  the 
benefit  of  the  mortgagor. 

An  assignment  in  such  cases  furnishes  the  only  complete  protec- 
tion, for  if  the  mortgagee  should  cancel  the  mortgage  upon  the 
record,  or  releiase  the  mortgaged  premises  upon  receiving  payment, 
the  owner  of  the  equity  of  redemption  might  sell  the  property  to 
a  bond  fide  purchaser,  or  a  creditor  of  his  might  attach  it  or  levy 
an  execution  upon  it. 

III.   Who  may  make  an  Assignment. 

794.  A  mortgaffe  made  to  two  persons  Jointly,  to  secure  a 
note  payable  to  them  jointly,  may  be  assigned  by  one  of  them  in 
the  name  of  both ;  but  if  it  secures  separate  debts,  both  must  join 
in  an  assignment.^  Where  a  mortgage  note  was  indorsed  to  two 
persons,  each  was  regarded  as  entitled  to  one  half  interest  in  the 
note  and  the  proceeds  of  it,  and  was  held  to  be  incapable  of  traus- 
ferring  any  other  or  greater  interest.^  Where  a  mortgage  is  made 
to  two  or  more  persons  and  one  of  them  dies,  it  would  seem  that, 
if  the  mortgage  was  given  to  secure  a  joint  debt,  the  survivor  or 
survivors  might  assign  the  mortgage ;  but  if  given  to  secure  sep- 
arate debts  or  obligations,  it  is  necessary  to  join  the  representatives 
of  the  deceased  mortgagee.^ 

796.  One  of  several  trustees  who  hold  a  mortgage  cannot  make 
a  valid  assignment  of  it.^  All  must  join.  On  the  death  of  one 
trustee,  the  survivors  succeed  to  the  rights  to  which  all  of  them 
were  before  jointly  entitled.  But  a  mere  abandonment  or  misman- 
agement of  a  trust,  by  one  trustee,  does  not  divest  Iiis  legal  interest 
in  the  trust  property  and  transfer  it  to  the  other  trustees.  Such 
transfer  can  be  made  only  by  deed,  or  by  some  legal  process.^ 

A  legatee  to  whom  a  mortgage  has  been  specifically  bequeathed, 

^  Per  Chief  Commisnoner  Lott,  on  ap-  ster  o.  YandeveDter,  6  Gray,  428 ;  WOlmr 

peal,  in  Johnson  v.  Zink,  62  Barb.  396.  r.  Almj,  12  How.  ISO. 

3  Brace  V.  Bonnej,  12  Qraj,  107, 110,  71  «  Webster  v.  YandeTenter,  6  Graj,  428. 

Am.  pec.  739.    See  §  180.  In  this  case  one  of  the  persons  to  vhom, 

'    s  Herring  v.  Woodhnll,29  111.  92, 81  Am.  "as  trustees  of  the  society  of  Shaken  in 

Dec.  296.  Enfield,"  a  mortgage  had  been  asdgned, 

*  Gilson  V,  GilBon,  2  Allen,  115,  117;  had  left  the  society  snd  mored  away,  and 
Blake  t;.  Sanborn,  8  Gray,  155 ;  Burnett  v,  engaged  in  other  businesB.  He  had,  Dore- 
Pratt,  22  Pick.  556.  over,  leoeiTed  a  large  snm  of  money  from 

*  Austin  V,  Shaw,  10  Allen,  552 ;  Web-  the  society  in  consideration  of  his  cUima 
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or  bequeathed  in  general  as  a  part  of  the  testator's  personal  prop- 
erty, to  hold  for  life,  with  remainder  over  to  others  after  the  death 
of  the  first  taker,  may  make  a  valid  assignment  of  the  mortgage, 
inasmuch  as  such  a  sale  may  be  necessary  in  order  to  obtain  the 
income  and  protect  the  property  from  loss.^ 

796.  An  executor  or  administrator  oan  generally  assigm  a 
mortgagre  without  a  license  for  that  purpose,  inasmuch  as  a  mort- 
gage is  regarded  as  only  a  chattel  interest,  which  immediately 
vests  in  the  personal  representative  of  the  mortgagee  upon  his  de- 
cease.^ 

When  a  mortgage  has  been  foreclosed  in  the  hands  of  an  exec- 
utor or  administrator,  the  chattel  interest  of  the  mortgage  has 
then  become  real  estate,  and  he  should  obtain  a  license  of  court 
before  selling  the  premises ;  yet  in  such  case  a  conveyance  by  him 
without  license  would  not  be  void,  but  only  voidable  by  the  heirs  or 
creditors  of  the  deceased.^ 

796  a.  In  general  one  of  two  or  more  executors  or  admin- 
istrators may  make  a  valid  assignment  of  a  mortgage  without  the 
others  joining  in  the  act  of  transfer ;  ^  and  this  rule  has  been  held 
to  apply  as  well  to  a  mortgage  taken  by  executors  in  their  own 
names  as  such,  as  to  one  given  to  the  testator  in  his  lifetime,  pro- 
vided the  money  when  received  would  be  assets  of  the  testator's 

estate.^ 

An  assignment  by  the  executors  of  the  mortgagee  to  a  son  of  the 

testator,  who  is  also  a  co-executor,  is  valid.^ 

797.  Assignment  by  foreign  administrator.  —  Although  a 
mortgage  is  regarded  as  a  mere  chattel  interest,  yet  a  foreign 
administrator  cannot,  by  virtue  of  his  appointment  in  another 
State,  assign  the  mortgage.^     Titles  to  real  estate  are  regulated  and 

1  Satphen  v.  Ellis.  35  Mich.  446.    And  1849,  ch.  47,  Gen.  Stat.  ch.  96,  §  IS,  and  cb. 

see  Proctor  v.  Robinson,  35  Mich.  284.  98,  §  5,  anthority  was  given  to  make  the 

^  Ladd  t;.  Wiggin,  35  N.  U.  421,  69  Am.  sale  without  license. 

Dec   551;   Ex  parte  Blair,  13   Met.  126;  *  Baldwin  v.  Timmins,  3  Gray,  302. 

Crocker  v.  Jewell,  31  Me.  306 ;  Baldwin  v,  ^  Bac.  Ab.  Ezr*8  &  Admr's,  D. ;  George 

Hatchett,  56  Ala.  461 ;  Libhy  v.  Mayberry,  v.  Baker,  3  Allen,  326  n.;  Bogert  v.  Her- 

80  Me.  137,13  Atl.  Kep.  577;  Williams  v.  tell,  4  Hill,  492;  Matual  Life  Ins.  Co.  i;. 

Teachey,  85  N.  C.  402.  Sturges,  33  N.  J.  Eq.  328. 

In  Massaohnsetti,  by  statute  1788,  ch.  51,  <^  Bogert  r.  Hertell,  4  Hill,  492,  9  Paige, 

§  1,  sale  of  a  mortgage  might  be  made  by  52, 3  Edw.  Ch.  20.    The  Court  of  Errors 

an  execntor  or  administrator  without  license  overruled   the  opinions  of  the  Chancellor 

of  the  probate  court,  in  case  the  mortgagee  and  Vice-Chancellor  to  the  contrary, 

had  died  "  before  recovery  of  seisin  and  pes-  '  Hitchcock  r.  Merrick,  15  Wis.  522. 

session."  The  Rev.  Stat.  1836,  ch.  65,  §§  11,  ^  Cutter  v,  Davenport,  1  Pick.  81, 11  Am. 

14,  rendered  snch  license  necessary.    £x  Dec  149. 
parte  Blair,  13  Met.  126.    But  by  statute 
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established  by  the  lex  loci  ret  9it<B ;  and  whenever  the  official  act 
of  an  executor  or  administrator  is  necessary  to  make  title  to  real 
estate,  his  authority  must  appear  by  letters  testamentary,  or  let- 
ters of  administration  granted  in  the  State  where  the  land  is  situ- 
ated.^ But  where  a  mortgage  is  not  regarded  as  a  title  to  land, 
but  merely  a  lien,  a  foreign  administrator  can  make  a  valid  assign- 
ment,^ though  such  administrator  could  not  maintain  a  suit  upon 
the  mortgage.^ 

798.  A  corporation  may  a.8sign  a  mortgage  which  it  holds.  It 
may  assign  the  debt,  and  the  mortgage  follows  as  an  incident.  This 
is  so  even  in  a  State  where  it  is  held  that  a  corporation  cannot  exer- 
cise a  power  of  sale.^  A  treasurer  or  other  officer  of  a  corporation 
has  no  authority  by  virtue  of  his  office  merely,  and  aside  from  the 
authority  of  a  by-law  or  a  special  power  given  by  the  company, 
to  execute  an  assignment  of  a  mortgage,  and  his  use  of  the  seal 
of  the  corporation,  of  which  he  has  charge,  does  not  serve  to  give 
the  assignment  so  made  by  him  any  validity.^  Of' course  a  sub- 
sequent ratification  of  the  act  by  the  corporation  will  supply  the 
original  want  of  authority,  and  make  the  act  valid. 

799.  If  a  mortgage  be  made  or  assigned  to  certain  persons 
as  trustees  of  an  association  not  inoorporated,  the  legal  title 
vests  in  these  persons  jointly,  and  no  valid  assignment  can  be  made 
by  the  association,  or  by  one  of  the  mortgagees,  but  all  must  join 
in  the  deed  in  order  to  make  a  valid  assignment.^  In  the  absence 
of  any  evidence  that  power  of  alienation  by  such  trustees  is  re- 
strained by  the  by-laws  of  the  association,  their  assignment  of  a 
mortgage  will  pass  the  legal  title.^ 

The  organization  of  a  voluntary  loan  fund  association  into  a  cor- 
poration does  not  transfer  their  property  without  a  formal  convey- 
ance or  assignment.^  Neither  does  the  title  vest  in  new  trustees 
who  may  be  elected  from  time  to  time,  but  remains  in  the  original 
trustees  or  their  survivors  until  transferred  by  their  deed.® 

800.  A  mortgage  to  a  partnership  should  be  assigned  by  a 
deed  ezeouted  by  ail  the  partners  ;  for  although  it  belongs  to 
the  partnership,  the  legal  estate  is  in  the  individual  members  of 
it,  as  tenants  in  common.     One  partner  cannot  make  a  legal  as- 

^  Hntchins  v.  State  Book,  12  Met.  421,  ster  v.  VaDdeTenter,  6  Gray,  428;  Cbapin 

424.  V,  First  Univenalist  Charch,  8  Grajr,  580. 
3  Smith  V.  Tiffany,  16  Hao,  552.  7  Manahan  v.  Vamam,  11  Gray,  405. 

'  §  1889.  ^  Manahan  v.  Varnani,   11   Gray,  405; 

«  §  1786.  Holland  v.  Craft,  3  Gray,  162.  173. 
^  Jackson  v,  Campbell,  5  Wend.  572.  *  Peabody  v.  Eastern  Methodist  Society, 

«  Austin  t;.  Shaw,  10  Allen,  552 ;  Web-  5  Allen,  540. 
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signment  by  execnting  an  assignment  in  the  name  of  the  firm,^  but 
he  can  make  an  equitable  assignment  by  a  transfer  of  the  debt ;  and 
therefore  a  mortgage  to  a  partnership  to  secure  a  debt  due  the  firm 
will  equitably  pass  by  an  assignment  of  all  debts  due  the  firm,  exe- 
cuted in  the  name  of  the  firm  by  one  member  of  it,  to  secure  a  debt 
due  from  the  firm  to  the  assignee.^  Although  it  is  a  general  rule 
that  a  partner  cannot  bind  his  copartners  by  an  instrument  under 
seal,  yet,  as  he  can  make  an  equitable  assignment  without  using  a 
sealed  instrument  at  all,  the  addition  of  a  seal  does  not  vitiate  such 
an  assignment,  any  more  than  the  addition  of  a  seal  to  a  bill  of  sale 
of  goods  would  vitiate  the  sale.^ 

801.  Assignment  by  attorney.  —  A  mortgage  being  an  estate 
or  interest  in  land  can  be  assigned  only  by  deed.  An  attorney  exe- 
cuting an  assignment  in  behalf  of  his  principal  must  have  authority 
under  seal.  That  he  is  an  attorney  in  fact  is  not  sufficient,  without 
a  subsequent  ratification.  But  if  one  partner  execute  an  assign- 
ment in  behalf  of  his  copartner,  in  the  course  of  the  partnership 
business,  under  the  authority  of  the  partnership  articles  which  are 
ulider  seal,  and  provide  that  the  business  of  the  partnership  shall  be 
transacted  by  the  person  who  executed  the  assignment,  the  author- 
ity is  sufficient.  It  is  not  necessary  to  the  validity  of  a  foreclosure 
of  the  mortgage  so  assigned  that  the  authority  to  execute  the  as- 
signment should  be  recorded.^ 

It  is  not  even  necessai^y  that  the  agent^s  authority  should  be  in 
writing.  A  delivery  of  the  mortgage  by  the  agent,  in  pursuance  of 
the  owner^s  instructions,  is  sufficient  to  transfer  the  equitable  title 
to  the  mortgage,  and  to  authorize  the  assignee  to  maintain  a  bill  in 
equity  to  foreclose  the  mortgage.^ 

802.  Mortgrage  of  indemnity.  —  The  condition  of  a  mortgage 
of  indemnity  is  saved  if  the  debt  for  which  the  indemnity  is  taken 
is  paid  by  the  principal  debtor,  according  to  its  terms.  The  mort- 
gage nn  that  case  never  becomes  operative  and  available,  and  the 
mortgagee  has  then  no  interest  which  he  can  assign.  It  is  imma- 
terial in  this  respect  whether  the  original  debt  is  paid  by  the  mort- 
gagor in  money  or  by  a  new  note,  with  other  sureties ;  the  mort- 
gagee not  being  upon  the  renewed  note  is  exonerated  and  discharged 
from  his  liability,  and  his  interest  under  his  mortgage  having  ceased, 

•     1  And  see  Dillon  v.  Brown,  11  Gray,  179,  *  Morrison  v.  Mendenhall,  18  Minn.  232. 

71  Am.  Dec.  700.    See  §§  119-122.  See  Atkinson  v.  Patterson,  46  Vt.  750. 

2  Dubois's  App.  38  Pa.  St.  231,  80  Am.  ^  Morelahd  v.  Hoaghton  (Mich.),  54  N. 

Dec.  478.  W.  Rep.  285. 

»  Event  i;.  Strong,  5  Hill,  163. 
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he  cannot  pass  any  interest  by  an  assignment  of  it,  eyen  to  the  new 
sureties.^ 

A  mortgage  of  indemnity  is  assignable  after  the  mortgagee  has 
paid  the  debt  against  which  he  is  indemnified  ;  but  until  that  time 
be  has  nothing  that  he  can  assign.^  If,  however,  he  procures  the 
payment  of  the  debt  by  a  third  person  for  his  benefit,  he  may  trans- 
fer the  mortgage  to  sdch  third  person  as  security  for  the  payment, 
although  this  be  done  before  the  maturity  of  the  debt ;  and  the 
mortgagor  cannot  claim  that  such  payment  is  a  performance  of  the 
condition  of  the  mortgage,  so  as  to  revest  the  title  in  him.^ 

A  mortgage  given  in  part  to  secure  a  debt  of  the  mortgagor,  and 
in  part  to  secure  the  mortgagee  from  liability  as  surety,  is  assign- 
able, and  the  principal  creditor  is  not  entitled  to  be  subrc^ted  to 
the  mortgagor  as  against  the  assignee.^ 

It  must  appear,  however,  that  the  assignment  was  made,  or  at 
least  agreed  upon,  at  the  time  the  assignee  paid  the  debt  for  which 
the  mortgage  was  given  as  indemnity;  otherwise  the  payment  will 
discharge  the  debt,  and  the  assignment  will  not  pass  any  interest  as 
against  any  intervening  interest.  Thus,  for  instance,  where  a  third 
person,  under  an  agreement  with  the  principal  debtor,  and  not  with 
the  surety  who  held  the  mortgage,  paid  the  debt  in  three  instal- 
ments, but  did  not  take  an  assignment  of  the  mortgage  until  the 
time  of  paying  the  last  instalment,  it  wits  held  that,  in  the  absence 
of  proof  of  any  arrangement  with  the  mortgagee  for  an  assign- 
ment, the  first  two  payments  extinguished  the  mortgage  pro  tanto^ 
and  that  it  was  not  in  the  power  of  thQ  parties  to  revive  it  as  against 
intervening  incumbrancers.^ 

A  mortgage  which  is  expressly  made  to  secure  future  advances, 
as  well  as  services  rendered  by  the  mortgagee  in  the  past  and  to  be 

^  Abbott  r.  Upton,  19  Pick.  434;  Bon-  Qainnipiack  Bank,  29  Conn.  25;  Carper 
ham  V.  Galloway,  IS  Bl.  68.  The  condition  v.  Manger,  62  Ind.  481 ;  Murray  v.  Porter, 
in  this  latter  case  was  that  if  the  mortgagor  26  Neb.  288,  41  N.  W.  Rep.  1111. 
should  paj  and  satisfy  his  note,  by  renewal  *  Murray  v.  Catlett,  4  Greene,  108 ;  Camp 
or  otherwise,  then  the  mortgage  should  be  v.  Smith,  5  Conn.  80.  The  condition  of  the 
Toid;  and  it  was  renewed  with  different  mortgage  in  this  case  was  that  the  mort- 
sureties.  One  gi^ound  of  the  decision  was  gagor  would  "  well  and  truly  pay  said  note 
that  a  transfer  to  others  was  not  within  the  according  to  its  tenor."  Before  the  ma- 
contemplation  of  the  parties  at  the  time  of  turity  of  the  note  he  told  the  mortgagee 
the  execution  of  the  mortgage.  But  the  that  he  must  provide  for  the  note,  and  four 
same  decision  was  reached  in  the  former  days  before  it  became  due  the  mortgagee 
case  without  this  special  form  of  condition,  arranged  for  its  payment  by  another  to 
See  §§  379-8S7.  whom  he  transferred  the  mortgage. 

3  Abbott  V.  Upton,  19  Pick.  434;  Wal-  «  §  S83a;  Waller  v.  Oglesby,  85  Teon. 

lace  V.  Goodall,  18  N.  H.  439 ;  Hall  v.  Cush-  321,  8  S.  W.  Rep.  504. 

man,  16  N.  H.  462, 43  Am.  Dec.  562 ;  Weeks  ^  Pelton  v.  Knapp,  21  Witf.  63. 
V.  Eaton,  15  N.  H.  145.    And  see  Jones  v. 
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9  • 

rendered  in  future,  may,  with  the  verbal  consent  of  the  mortgagor, 
be  assigned  as  collateral  security  for  a  loan.^ 

803.  The  assigrnment  of  a  mortgrage  oonditioned  for  the  sup- 
port of  the  mortgagees,  after  a  breach  of  the  condition,  does  not 
operate  as  a  release  of  the  claim  for  support.  The  assignee  may 
claim  the  performance  of  the  condition  of  the  mortgage  for  the 
benefit  of  the  mortgagee.  The  mortgagor  has*  no  occasion  to  object 
to  the  assignment.  This  afiFects  his  rights  and  duties  in  oitly  one 
respect :  if  he  has  notice  of  the  assignment^  he  must  pay  to  the 
assignee  any  sum  that  is  due  as  damages  for  past  breaches  of  the 
condition  to  support.^ 

lY.    What  constitiUes  an  Assignment. 

804.  Assignment  of  mortga^ge  without  the  debt.  —  In  gen- 
eral, if  an  assignment  of  a  mortgage  be  made  without  any  transfer 
of  the  note,  bond,  or  debt  secured  by  the  mortgage,  the  assignee 
takes  only  a  naked  legal  estate,  which  he  will  hold  in  trust  for  the 
owner  of  the  note  or  other  mortgage  debt.*  The  transfer  of  the 
debt  is  essential'to  an  effective  assignment  of  the  mortgage. 

When  it  is  said  that  a  transfer  of  a  mortgage  without  the  debt 
secnred  by  it  is  a  nullity,^  the  qualification  should  be  made  that 
where  the  mortgagee  has  possession  by  virtue  of  his  mortgage,  or 
where  the  mortgagee  is  not  in  possession,  but  the  condition  has 
been  broken,  a  conveyance  or  assignment  of  the  mortgaged  prem- 
ises would  be  valid  to  transfer  the  right  of  possession.^ 

A  purchaser  of  the  mortgage  title,  not  finding  the  note  in  the 
possession  of  the  mortgiigee,  is  held  to  take  it  subject  to  the  rights 
of  any  person  to  whom  the  mortgage  debt  has  been  previously  as- 

1  Hidden  v.  Kretzschmar,  37  Fed.  Rep.  igaa:  Bailey  r.  Gonld,  Walk.  478.  Hin- 
465.  nefota:  O'Mnlcahj  v.  HoIIey,  28  Minn.  31, 

2  See  §§  8S»-]I95 ;  Mitchell  v,  Burnham,  8  N.  W.  Rep.  906.  Hiflsonri :  Thayer  v. 
57  Me.  314 ;  Joslyn  v.  Parlin,  54  Vt.  670  ;  Campbell,  9  Mo.  280.  Hew  Hampshire : 
Sayings  Bank  r;.  Holt,  58  Vt.  166,  1  Atl.  Bell  v.  Morse,  6  N.  H.  205;  Hutchins  v\ 
Rep.  485.  Carleton,  19  N.  H.  487.    Hew  York:  Mer- 

'  Alabama :  Duval  v.  McLoskey,  1  Ala.  ritt  v.  Bartholick,  36  N.  Y.  44,  47  Barb. 

708.      California :    Peters    t;.    Jamestown  253 ;  Aymar  v.  Bill,  5  Johns.   Ch.   570 ; 

Bridge  Co.  5  Cal.  334,  63  Am.  Dec.  134.  Jackson  v,  Willard,  4  Johns.  41  ;  Cooper  v. 

Obnneeticat :   Farrell  v.  Lewis,  56  Conn.  Newland,  17  Abb.Pr.  342.    Sonth  Carolina : 

280,  14  Atl.  Rep.  931.    Florida:  Carter  v.  Cleveland  v.  Cohrs,  10  S.  C.  224. 

Bennett,  4  Fla.  283.    Indiana :  Johnson  v,  ^  Carpenter  v.   Longan,  16  Wall.  271  ; 

Cornett,  29  Ind.  58 ;  Hamilton  v.  Brown-  Thayer  i;.  Campbell,  9  Mo.  280. 

ing,  94  Ind.  242.    Iowa :  Swan  v.  Yaple,  *  Pickett  v.  Jones,  63  Mo.  195 ;  Welsh  v. 

35  Iowa,  248;  Pope  v.  Jacobus,  10  Iowa,  Phillips,  54  Ala.  309,  25  Am.  Rep.  679; 

262;    Sangster   v.    Love,    11    Iowa,    580.  Campbell  v.  Birch,  60  N.  Y.  214. 
Maine:  Lnnt  v.  Lunt,  71  Me.  377.    Xieh- 
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signed.^  If,  however,  a  mortgagee  makes  a  deed  or  release  of  the 
premises  or  a  part  of  them  to  a  person  holding  from  other  sources 
a  valid  title  to  the  premises  subject  only  to  the  incumbrance  of  the 
mortgage,  and  who  has  no  object  in  acquiring  possession  of  the  per- 
sonal obligation,  but  is  only  concerned  in  perfecting  his  title,  a  deed 
or  transfer,  unaccompanied  with  the  mortgage  debt,  avails  to  dis- 
charge the  mortgage  Ken.  If,  therefore,  the  purchaser  of  a  portion 
of  an  estate  subject  to  a  mortgage,  which  the  mortgagee  has  assigned 
by  an  unrecorded  assignment,  afterwards  takes  a  quitclaim  deed  of 
the  whole  estate  from  the  mortgagee,  he  acquires  a  good  title  to  the 
part  which  he  previously  held  as  against  the  mortgagee ;  but  as  to 
the  residue,  no  such  title  as  would  prevail  against  the  prior  pur- 
chaser of  the  mortgage  debt  accompanied  by  an  assignment  of  the 
mortgage,  though  not  recorded.^ 

806.  An  assignment  of  the  mortgage  generally  carries  the 
debt.  The  assignment  of  itself  conveys  the  right  to  receive  pay- 
ment of  the  notes,  if  these  be  actually  sold  and  delivered  to  the 
assignee  of  the  mortgage ;  or  if  they  be  in  terms  included  in  the 
assignment,  though  they  be  not  actually  delivered  to  the  assignee.' 
In  a  proceeding  to  foreclose,  it  is  necessary  to  produce  the  notes 
in  order  to  rebut  the  presumption  of  payment  which  would  result 
from  their  absence.  The  note  is  the  most  direct  and  proper  evi- 
dence of  the  debt.  If  the  note  be  not  produced  its  absence  must 
be  accounted  for.^  But  the  beneficial  interest  in  the  debt  is,  how- 
ever, generally  included  in  an  assignment  of  the  mortgage,  al- 
though the  terms  of  the  assignment  embrace  the  mortgage  alone. 
This  would  be  the  presumed  intention  of  the  parties  in  all  cases 
when  the  debt  has  not  been  already  transferred  to  another,^  and 
an  adequate  consideration  is  paid.^     The  mortgage  being  merely 

^  §  488  ;  Kellogg  v.  Smith,  26  N.  Y.  18 ;  meat  of  the  mortgage  in  dae  form,  to  rest 

Fletcher  i\  Carpenter,  37  Mich.  412;  Hae-  the  legal  estate  in  him  as 'against  the  as- 

scig  V.  Brown,  34  Mich.  503.                *  signor,  and  only  defecttve  as  to  any  othera 

^  Wolcott  V,  Winchester,  15  Gray,  461.  in  not  being  recorded."    And  see  Johnson 

"  As  a  purchaser,"  says  Mr.  Justice  Dewey,  v.  I/eonards,  68  Me.  237. 

delivering  the  opinion  of  the  court,  '*he  *  Baldwin  v.  Kaplee,  4  Ben.  433;  Wil- 

mnst  have  known  that  the  possession  of  the  liams  v.  Teachey,  85  N.  C.  402. 

debt  was  essential  to  an  effective  mortgage,  *  King  v.  Harrington,  2  Aik.  S3,  16  Am. 

and  that  without  it  he  could  not  maintain  Dec.  675 ;  Edgell  o.  Stanford,  3  Vt.  202. 

an  action  to  foreclose  the  mortgage.     The  ^  Northampton  Bank  v.  Balliet,  8  W.  & 

not  finding  it  in  the  possession  of  the  mort-  S.  311,  42  Am.  Dec.  297 ;  Philips  v.  Bank 

gagee,  and  not  stipulating  for  any  transfer  of  Lewistown,  18  Pa.  St.  394;  Merritt  v. 

of  such  debt,  are  circumstances  that  should  Bartholick,  36  N.  Y.  44,  47  Barb.  253 ; 

estop  him  from  setting  up  any  title  against  Cooper  v.  Newland,  17  Abb.  Pr.  342. 

the  bond  fide  purchaser  of  the  debt,  who  ^  Fletcher  v.  Carpenter,  37  Mich.  412; 

had  possession  of  the  bond,  and  an  assign-  Hewell  i;.  Coulbourn,  54  Md.  59. 
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an  incident  of  the  debt  cannot  be  assigned  separately  from  it,  so  as 
to  give  any  beneficial  interest.  The  incident  may  pass  by  a  grant 
of  the  principal,  but  not  the  principal  by  the  grant  of  the  incident.^ 

If  the  mortgage  note  at  the  time  of  the  assignment  of  the  mort- 
gage be  in  the  hands  of  third  person  to  whom  the  mortgagee  has 
pledged  it  as  security  for  a  loan,  the  note  passes  by  the  assignment 
subject  only  to  the  right  of  the  pledgee  of  thcnote.^ 

Whether  a  deed  by  the  mortgagee  or  a  formal  assignment  of  a 
mortgage  by  him,  without  a  transfer  of  the  notes,  passes  the  bene- 
ficial interest  in  the  security,  is  a  question  to  be  determined  by 
the  intention  of  the  parties,  which  may  be  gathered,  not  merely 
from  the  words  of  the  deed  or  assignment,  but  from  the  situation 
of  the  parties  and  the  nature  of  the  transaction.^  The  mere  cir- 
cumstance that  the  assignment  would  be  inoperative,  unless  the 
debt  be  held  to  pass  with  it,  is  not  sufficient,  it  would  seem^  to 
give  the  assignment  that  effect.  The  result  of  such  holding  would 
be  to  reverse  the  maxim  that  the  incident  passes  by  a  grant  of  the 
principal,  and  would  establish  the  contrary  rule  that  the  principal 
follows  the  incident.^  The  fact  that  an  assignment  was  made  at  the 
request  of  the  mortgagor,  to  one  who  advanced  him  money  at  the 
time,  is  evidence  of  an  agreement  between  the  parties  that  the  mort- 
gage should  no  longer  continue  a  security  for  the  payment  of  the 
debt  which  it  was  originally  given  to  secure,  but  should  be  security 
for  the  debt  then  created.^ 

806.  The  mere  delivery  of  the  mortgagre  deed  without  the 
bond  or  note  does  not  constitute  a  transfer  of  it  either  by  way  of 
sale  or  pledge,  though  the  full  consideration  was  paid  or  money  was 
advanced  upon  it.^  There  is  in  such  case  a  presumption  against 
any  transfer.  In  England  such  a  deposit  of  the  papers  would  con- 
stitute a  valid  lien,  and  is  a  very  common  mode  of  securing  a  loan. 
But  in  this  country,  under  the  recording  acts,  no  lien  upon  real 
estate  can  be  created  by  a  deposit  of  title  deeds.  Although  an 
assignee  by  a  regular  deed  of  assignment  has  knowledge  that  the 
mortgage  has  been  deposited  with  a  solicitor  for  the  purpose  of 
having  an  assignment  of  it  made  to  another,  he  acquires,  by  the 

1  Hitchcock  V.  Merrick,  18  Wis.  357 ;    see  Strong  v.  Jackson,   123  Mass.  60,  25 
Cleveland  v.  Cohrs,  10  S.  C.  224;  Bloom-    Am.  Rep.  19. 

ingdale  v.  Bowman,  51  Hun,  639,  4  N.  T.       *  Per  Parker,  J.,  in  Merritt  v.  Bartholick, 
Supp.  60;  Laetchford  v.  Lord,  132  N.  Y.    36  N.  Y.  44,  47  Barb.  253. 
465,  30  N.  £.  Bep.  850.  «  Campbell  v.  Burch,  1  Lans.  178. 

3  Miller  v.  Hicken,  92  Cal.  229,  28  Pac.        *  powers  v.  Johnson,  49  N.  Y.  432 ;  Mer- 
Rep.  339.'  ritt  V.  Bartholick,  36  N.  Y.  44,  47  Barb. 

*  Balklej  t;.  Chapman,  9  Conn.  5.    And    2.53 ;  Warden  v.  Adams,  15  Mass.  233.    See 

179-187,  457. 
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deed  of  assignment  and  an  indorsement  of  the  note,  a  prior  lien 
upon  the  mortgaged  property,  and  it  does  not  matter  that  the  mort- 
gage deed  itself  is  not  delivered  to  him. 

807.  When  a  mortgagre  has  been  formally  aasifirned  and  the 
mortgage  note  delivered  to  the  assignee  without  any  indorse- 
ment of  it,  the  mortgHgor  is  not  justified  in  refusing  payment  to 
the  assignee  on  the  ground  that  the  note  has  not  been  indorsed  by 
the  payee.^  The  formal  assignment,  duly  acknowledged  and  re- 
corded, and  the  possession  of  the  note,  are  the  best  possible  evidence 
of  ownership,  and  the  assignee  is  entitled  to  demand  and  enforce 
payment  whether  the  note  is  indorsed  or  not,  or  whether  it  be 
negotiable  or  not.^  Such  an  assignment  is  a  good  equitable  trans- 
fer of  the  mortgage  and  note.^  It  is  sufficient  evidence  of  an  inten- 
tion to  pass  the  beneficial  interest  in  them. 

When,  however,  there  is  no  separate  obligation  for  the  mortgage 
debt,  and  no  express  covenant  in  the  mortgage  for  the  payment  of 
it,  then  the  remedy  upon  the  mortgage  is  confined  to  the  lands,  and 
an  assignment  of  the  mortgage  necessarily  transfers  all  the  mort- 
gagee's rights  under  it.^  The  mortgage  is  then  the  principal  and 
only  thing,  and  is  not  an  incident  to  anything  else. 

The  assignee  of  a  mortgage  without  the  debt  can  maintain  no 
action  upon  it  except  at  the  request  of  the  bolder  of  the  bond  or 
note  secured  by  it.  Judgment  could  only  be  entered  upon  produc- 
ing the  separate  obligation  for  the  debt.^  According  to  the  princi- 
ples of  equity  courts,  the  assignee  of  the  legal  title,  holding  it  as 
trustee  for  the  benefit  of  the  holder  of  the  mortgage  debt,  would 
be  compelled  either  to  foreclose  the  mortgage  for  the  benefit  of  the 
holder  of  the  debt,  or  to  assign  it  to  him. 

Contrary  to  the  generally  received  doctrine,  it  is  held  in  Illinois 
that  a  mortgage  cannot  be  assigned  so  as  to  vest  the  legal  title  in 
the  assignee,  unless  the  debt  secured  be  of  a  character  assignable 
at  law ;  or,  in  other  words,  unless  it  be  negotiable.  If  it  be  nego- 
tiable, the  assignee  becomes  the  legal  holder  of  the  indebtedness, 
and  the  mortgage  as  a  mere  incident  passes  with  it,  and  the  legal 
title  to  that  vests  in  the  assignee.    Therefore  it  is  held  that  a  power 

1  Pease  r.  Warren,  29  Mich.  9,  18  Am.  Strong  v.  Jackson,  123  Mass.  60,  25  Am. 

Rep.  58;  Moreland  v,  Houghton  (Mich.),  Rep.  19. 

54  N.  W.  Rep.  285 ;  King  v.  Harrington,  2  «  Caryl  t^.  Williams,  7  Lana.  416;  Ser- 

Aik.  33,  16  Am.  Dec.  675.    Otherwise,  see  erance  v.  Grifflth,  2  Lans.  38 ;    Hone  v. 

Kelly  V.  Barnham,  9  N.  H.  20;  Thomdike  Fisher,  2  Barb.  Gh.  559,  560;  Coleman  v. 

V,  Norris,  24  N.  H.  454.  Van  Rensselaer,  44  How.  Pr.  368. 

a  Morris  v.  Peck,  73  Wis.  482,  41  N.  W.  «  Webb».  Flanders,  32  Me.  175;  Garroch 

Rep.  623.  V,  Sherman,  6  N.  J.  Eq.  219. 

•  Pratt  V.  Skolfield,  45   Me.  386.     See 

764 


WHAT  CONSTITUTES  AN  ASSIGNMENT.  [§  808. 

of  sale  in  a  mortgage  passes  to  the  assignee  in  the  fatter  case,  and 
may  be  exercised  by  him ;  but  in  the  former  case  the  assignment 
Tests  only  an  equitable  interest  in  the  assignee,  and  therefore  the 
power  can  be  exercised  only  by  the  mortgagee  himself.^ 

808.  A  deed  of  release  or  quitolaiin  or  other  conveyance  is 
sufficient  to  pass  the  interest  of  the  mortgagee,  when  there  is  no 
separate  obligation  for  the  payment  of  the  debt ;  ^  and  is  sufficient 
also  when  there  is  a  separate  obligation,  and  this  is  delivered  with 
the  deed.^  A  warranty  deed  is  not  only  equally  effectual,  but  would 
also  pass  any  title  subsequently  perfected  by  the  mortgagee.^  The 
warranty  would  also  operate  as  an  equitable  assignment  of  a  sepa- 
rate debt.^  But  a  mere  conveyance  by  the  mortgagee  of  the  mort- 
gaged premises  wilf  not  per  9e  operate  as  an  assignment  of  the  debt 
secured  by  the  mortgage.^  Such,  also,  is  the  effect  of  a  conveyance 
by  one  having  an  absolute  title  to  property  which  he  really  holds 
by  mortgage  title,  if  the  purchaser  from  him  has  notice  of  the  sep- 
arate defeasance,  or  of  circumstances  which  make  the  transaction 
a  mortgaged  There  are  other  cases  in  which  a  deed  of  the  land  by 
the  mortgagee  will  pass  no  interest  at  all,  unless  it  be  a  mere  naked 
legal  estate.  Such  is  the  case  when  the  mortgagee  has  already 
transferred  the  mortgage  debt.^  A  mortgagee  cannot  convey  the 
mortgaged  property  to  a  stranger  and  at  the  same  time  retain 
the  debt  it  was  given  to  secure.  The  mortgagee  has  no  estate  in 
the  land,  except  such  as  is  necessary  for  securing  the  debt  due  to 
him ;  he  has  no  estate  which  he  can  convey  in  disconnection  with  the 

^  Mason  v,  Ainsworth,  58  HI.  163.  ft  power  of  sale  at  public  or  priyate  sale,  see 

3  Xaine :  Dorkraj  v.  Noble,  8  Me.  878 ;  §  ISSl. 

Hill  V.  More,  40  Me.  515,  525.    Xtssadhu-  «  Jordan  v.  Sayre,  29  Fla.  100, 10  So.  Rep. 

setts :  Welch  v.  Priest,  8  Allen,  165 ;  Hunt  823 ;  Hill  v.  Edwards,  11  Minn.  22 ;  Everest 

V.  Hunt,  14  Pick.  374, 382, 25  Am.  Dec.  400 ;  t;.  Ferris,  16  Minn.  26 ;  Purdy  v,  Huntington, 

Freeman  r.  M'Gaw,  15  Pick.  82, 86 ;  Thomp-  42  N.  Y.  334 ;  Smith  v.  Smith,  15  N.  H.  55. 

son  V.  Kenyon,  100  Mass.  108.   Vsw  Hamp-  ^  Decker  i;.  Leonard,  6  Lans.  264 ;  Lea- 

ihire:  Weeks  v.  Eaton,  15  N.  H.  145.  Hew  high  v.  White,  8  Nev.  147  ;  Union  Mut.  L. 

York:    Severance  v.  Griffith,  2  Lans.  38.  Ins.  Co.  v.  Slee,  123  111.  57, 13  N.  £.  Rep. 

Texas :  Rodriguez  v.  Hayes,  76  Tex.  225,  222. 

13  S.  W.  Rep.  296.    As  to  the  effect  of  a  If  the  purchaser  has  not  such  notice,  but 

record  of  an  assignment,  see  §  482.  in  good  faith  purchases  an  indefeasible  title, 

*  Dixfield  V.  Newton,  41  Me.  221 ;  Dear-  the  mortgagee  will  in  equity  be  treated  as  a 
bom  V,  Taylor,  18  N.  H.  153 ;  Hobson  v,  constructive  trustee  for  the  price  for  which 
Roles,  20  N.  H.  41 ;  Fnrbnsh  v.  Goodwin,  he  sold  the  land,  after  deducting  therefrom 
25  N.  H.  425.  the  amount  of  the  mortgage  debt.    Linnell 

*  Ruggles  V.  Barton,  13  Gray,  506 ;  Law-  v.  Lyford,  72  Me.  280. 

rence  p.  Stratton,  6  Gush.  163,  169.  ^  Bell  v,  Morse,  6  N.  H.  205,  210;  Whit- 

^  Welsh  V.  Phillips,  54  Ala.  309.    As  to    temore  v.  Gibbs,  24  N.  H.  484;  Weeks  v. 

the  effect  of  a  deed  by  a  mortgagee  who  has    Eaton,  15  N.  H.  145 ;  Fnrbush  o.  Goodwin, 

25  N.  H.  425 ;  Hobson  v.  Roles,  20  N.  H.  41. 
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debt.^  Moreorer,  the  deed  alone  will  not  pass  the  mortgage  debt, 
unless  the  intention  to  transfer  this  as  well  is  expressed  in  it.  This 
would  doubtless  be  the  case  when  it  appeared  that  the  mortgagee 
had  control  of  the  debt,  and  received  full  consideration  for  it.^  An 
assignee  of  a  mortgage  by  a  deed  of  assignment  in  the  form  of  a 
conveyance  of  land,  without  an  express  assignment  of  the  debt, 
takes  subject  to  all  defences  which  the  mortgagor  or  his  grantor  has 
to  the  debt  which  the  mortgage  is  given  to  secure.  Such  assignee 
does  not  attain  the  position  of  a  purchaser  for  value  without  notice.^ 

A  conveyance  by  a  mortgagee  of  a  portion  of  the  mortgaged 
premises  by  warranty  deed  may  operate  as  an  equitable  assignment 
of  a  proportionate  part  of  the  mortgage  debt.^ 

Where  the  legal  title  is  regarded  as  remaining  in  the  mortgagor, 
and  the  mortgagee  only  acquires  a  right  to  enforce  payment  of  his 
claim,  it  is  held  that  a  deed  made  by  the  holder  of  the  mortgage 
conveying  all  his  *^  estate,  title,  and  interest "  in  the  real  estate 
mortgaged  will  not  operate  as  an  assignment  of  the  mortgage,  for 
this  is  a  conveyance  of  the  land,  in  which  he  has  no  title.  His  in- 
terest is  a  chattel  interest,  inseparable  from  the  debt  it  was  given 
to  secure.^  In  like  manner,  it  is  held  that  a  conveyance  by  the 
mortgagee  of  all  his  right,  title,  and  interest  in  the  land  passes  no- 
thing unless  the  debt  be  assigned,  as  the  mortgage  is  a  mere  security 
incident  to  the  debt.® 

It  is  held  that  an  assignment  of  a  mortgage  to  be  efifectual  must 
either  be  formal,  or  it  must  appear  from  the  instrument  that  it 
was  intended  to  operate  as  such.  A  conveyance  by  the  mortgagee 
before  entry  for  condition  broken  is  inoperative,  unless  intended  as 
an  assignment  of  the  mortgage  and  debt,  and  such  intention  be 
made  to  appear.  Although  the  mortgage  be  in  the  form  of  an 
absolute  deed  and  bond  for  reconveyance,  if  the  bond  is  recorded 
with  the  mortgage  the  mortgagee  cannot  convey  any  interest  in 
the  property  before  condition  broken,  unless  it  be  by  assignment. 
Unless  intended  to  operate  as  an  assignment  of  the  mortgage  and 
a  transfer  of  the  debt,  a  conveyance  by  the  mortgagee  to  a  third 

1  Devlin  v.  Collier,  53  N.  J.  L.  422,  22  «  Smith  v.  Hitchcock,  130  Mass.  570.  And 

All.   Rep.  201  ;    Jackson  v,  Bronson,   19  see  Wilson  v.  Troup,  2  Cow.  195. 

Johns.  325 ;  Jordan  v.  Sayre,  29  Fla.  100,  ^  Swan  v.  Yaple,  35  Iowa,  248,  and  cases 

10  So.  Rep.  823.  cited.    And  see  Aymar  v.  Bill,  5  Johns.  Cb. 

a  Ellison  V,  Daniels,  11  N.  H.  274;  Par-  570.    See  §§  17-58. 

ish  V.  Gilmanton,  11  N.  H.  293,  298.  ^  Peters  v.  Jamestown  Bridge  Co.  5  Cal. 

>  Magie    v,  Reynolds   (N.  J.),  26  Atl.  334,  63  Am.  Dec.  134;  Nagle  v.  Maejr,  9 

Rep.  1 50.  Cal.  426, 428 ;  Delano  v.  Bennett,  90  III  533. 
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person  is  entirely  inoperative.  The  intention  that  a  deed  shall  have 
this  operation  must  be  made  to  appear.^ 

But  if  the  mortgagee  be  in  possession,  his  conyeyan6e  of  the 
mortgaged  property  by  warranty  deed  or  quitclaim  is  regarded  as 
passing  his  mortgage  interest,  although  no  mention  in  terms  be 
made  of  the  debt.^  It  moreover  transfers  his  right  of  possession, 
and  enables  the  grantee,  and  those  claiming  under  him,  to  maintain 
an  ^tion  against  any  person  who  does  not  show  a  better  title.^ 
And  so  if  the  mortgagee  purchases  the  mortgaged  property  at  a 
void  foreclosure  sale  and  then  conveys  the  premises,  his  deed  oper- 
ates as  an  assignment  of  the  mortgage  debt  as  well  as  the  mortgage 
title.* 

809.  A  deed  of  the  mortgrcigred  premises  by  the  heir  of  a 
deceased  mortgagee  before  foreolosure,  and  before  a  decree  of  dis- 
tribution of  the  estate,  will  not  operate  as  an  assignment  of  the 
mortgage,*  and  will  not  even  convey  any  title  sufficient  to  enable 
the  grantee  to  maintain  a  v^rit  of  entry  against  such  heir,  inasmuch 
as  a  mortgage  is  assets  in  the  hands  of  the  personal  representative.^ 
The  administrator  may,  notwithstanding  such  deed,  take  possession  of 
the  premises  and  foreclose  the  mortgage,  if  no  redemption  be  made. 
The  conveyance  by  the  heir  does  not  pass  the  legal  estate,  because 
he  has  no  legal  estate  in  the  premises.  The  mortgage  title  as  well 
as  the  debt  vests  solely  in  the  administrator.  If  he  obtains  an 
irredeemable  interest  by  foreclosure,  this  is  only  the  perfecting  of 
the  interest  he  already  has.  He  may  then  sell  the  lands  by  license 
of  court  for  the  payment  of  debts ;  and  if  not  sold  he  holds  them 
for  the  benefit  of  the  same  persons,  and  in  the  same  proportions 
that  he  holds  the  personal  estate  of  deceased,  and  they  may  claim 
partition  accordingly.'^ 

But  such  a  deed  of  the  mortgaged  property  by  the  heir  has 
been  held  a  good  assignment  in  equity  against  all  the  world  except 
the  personal  representative  and  creditors  whose  rights   might   be 

1  Greve  v.  Coffin,  14  Minn.  345,  100  Am.  22  Pac.  Rep.  945  ;  Stark  v.  Brown,  12  Wis. 

Dec  229 ;  Johnson  v.  Lewis,  13  Minn.  364 ;  572 ;  Hoffman  v.  Harrington,  33  Mich.  392  ; 

Hill  V,  Edwards,  11  Minn.  22,  29;  Gale  v.  Jackson  v.  Bowen,  7  Cow.  13;  Robinson  v. 

Battin,  12  Minn.  287.  Ryan,  25  N.  Y.  320 ;  Winslow  v,  Clark,  47 

s  Lamprey  v.  Nudd,  29  N.  H.  299 ;  Smith  N.  Y.  261 ;  Jordan  v.  Sayre,  29  Fla.  100,  10 

V.  Smith,  15  N.  H.  55;  Hinds  v.  Ballon,  44  So.  Rep.  823. 

N.  H.  619.  fi  Donglas  v.  Darin,  51  Me.  121 ;  Albright 

'Wallace  v.  Goodall,  18  N.  H.  439;  v.  Cobb,  30  Mich.  355. 

Hutchins  v.  Carleton,  19  N.  H.  487,  514.  ^  Taft  v.  Stevens,  3  Gray,  504. 

*  Brobst  V.  Brock,  10  Wall.  519  ;  John-  ^  Taft  r.  Stevens,  3  Gray,  504 ;  Gen.  Stat. 

son  V,  Sandhoff,  30  Minn.  197,  14  N.  W  of  Mass.  ch.  97,  §  14. 
Rep.  889;  Cooke  v.  Cooper,  18  Oreg.  142, 
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affected,  a  stranger  not  being  allowed  to  question  its  validity  and 
effect.^ 

810.  'A  mortgage  of  land  by  one  whose  only  title  to  it  is  in 
mortgage  passes  his  mortgage  interest.  It  is  in  legal  effect  an 
assignment  of  his  mortgage.^  Although  the  debt  be  not  at  the 
time  formally  transferred  with  the  mortgage,  it  may  well  be  inferred 
that  thef  intention  of  the  parties  was  to  make  a  complete  assignment 
of  the  mortgage.'  * 

811.  A  oonveyanoe  by  a  mortgagee  of  a  part  of  the  mort- 
gaged estate  to  a  third  person  is  in  like  manner  regarded  as  an 
equitable  assignment  of  the  mortgage  to  the  extent  of  the  purchase- 
money  of  such  part,  especially  when  the  purchaser  has  bought  in 
good  faith  from  a  mortgagee  in  possession,  with  the  assurance  on 
his  part  that  he  had  a  perfect  title.^  ^*  It  is  as  important,"  says  Mr. 
Justice  Hoar,^  ^^  to  be  able  to  ascertain  from  the  registry  the  exist- 
ence or  continuance  of  a  mortgage  as  of  any  other  legal  title.  Not 
infrequently  the  whole  or  part  of  an  estate  held  in  mortgage  ia 
released  or  conveyed,  when  the  debt  is  not  paid.  And  in  the  ab- 
sence of  fraud,  a  conveyance  by  the  party  who  appears  on  the  record 
to  be  the  owner  of  the  mortgage  should  be  sufficient  to  protect  a 
purchaser  who  has  no  actual  or  constructive  notice  of  title  in  any 
other."  Although  a  transfer  by  a  mortgagee  of  his  entire  interest 
under  a  mortgage  is  ineffectual  unless  accompanied  by  the  mort- 
gage debt,  the  rule  is  different  when  a  portion  only  of  the  mort- 
gaged premises  is  conveyed.  A  purchaser  in  the  latter  case,  hav- 
ing in  view  merely  to  acquire  the  title  to  land,  has  no  occasion 
to  acquire  the  debt,  and  the  absence  of  it  does  not  imply  bad  faith 
on  his  part.« 

The  mortgagee  by  a  deed  to  a  third  person  of  a  part  of  the 
mortgaged  premises  transfers  his  interest  in  such  portion,  but  he 
does  not  discharge  it  from  the  mortgage  so  far  as  the  mortgagor  is 
concerned ;  only  a  release  to  him  or  payment  by  him  will  have  that 
effect.^ 


1  Welsh  V.  Phillips,  54  Ala.  309,  25  Am.  123  HI.  57,  12  N.  E.  Rep.  543. 

Rep.  679 ;  Cook  r.  Parham,  63  Ala.  456.  Johnson  v.  Leonards,  68  Me.  237. 

^  Mardock  v.  Chapman,  9   Gray,  156;  setto:  McSorlejr  v.  Larissa,  100  Maasi  270. 

Central  Bank  v.  Copeland,  18  Md.  305.  And  see  Wyman  v.  Hooper,  2  Gray,  141  ; 

8  Dudley  u,  Cadwell,  19  Conn.  218.  Welch  v.  Priest,  8  Allen,  165;  Grover  v. 

In  this  case  the  mortgage  notes  were  not  Thatcher,  4  Gray,  526 ;  Raymond  v.  Ray> 

delivered  till  long  after  the  making  of  the  mond.  7  Cnsh.  605,  608 ;  Smith  v.  Hirch- 

mortgage,  but  the  jury  found  that  they  cock,  ISO  Mass.  570. 

Were  parts  of  one  transaction,  and  that  an  *  Welch  v.  Priest,  8  Allen,  165. 

assignment  of  the  mortgage  was  what  was  *  Wolcott  v.  Winchester,  15  Gray,  461. 

really  intended.  ^  Wyman  v.  Hooper,  2  Gray,  141 ;  Grover 

4  niinois :  Union  Mnt  L.  Ins.  Co.  v,  Slee,  v.  Thatcher,  4  Gray,  526. 
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812.  An  ineffeotual  sale  under  a  power  in  the  mortgage,^  or 
an  irregular  sale  under  a  deoree  of  foreclosure,^  operates  as  an 
assignment  of  the  mortgage  to  the  purchaser,  if  he  has  paid  the 
purchase-money  and  it  has  been  applied  to  the  payment  of  the 
mortgage  debt.  If  the  mortgagee  purchases  at  such  ineffectual 
sale  and  enters  into  possession,  he  simply  becomes  a  mortgagee  in 
possession ;  and  if  he  sells  the  land  to  another  and  there  are  succes- 
sive sales,  the  conveyances  operate  as  assignments  of  the  mortgage 
to  the  successive  grantees  in  the  several  deeds.^  In  like  manner 
the  assignment  of  a  decree  in  a  foreclosure  suit  for  a  residue  of  the 
debt  after  a  sale  of  the  property,  if  the  decree  proves  to  be  invalid 
by  reason  of  there  being  no  personal  service  or  otherwise,  will  oper- 
ate as  a  transfer  of  the  mortgage  debt,  with  authority  to  enforce 
it  by  appropriate  remedies.^  The  assignment  of  a  judgment  ren- 
dered  on  the  mortgage  note  or  bond  is  an  equitable  assignment  of 
the  mortgage  ;^  and  an  assignment  of  a  judgment  for  a  part  of  the 
mortgage  debt  carries  an  interest  pro  tanto  in  the  mortgage.^ 

V.  Equitable  As9ignment9, 

813.  An  equitable  assignment  of  a  mortgage  may  be  made 
by  a  sale  of  it,  without  either  a  formal  transfer  of  the  mortgagee's 
interest  in  the  property,  or  an  indorsement  of  the  note. 

As  has  already  been  observed,  in  several  of  the  States  a  mort- 
gage is  considered  merely  a  chattel  interest,  and  not  a  conveyance 
of  land  within  the  statute  of  frauds.  In  these  States  the  technical 
views  of  the  rights  ol  the  parties  to  a  mortgage  have  given  place  to 
the  equitable  views  of  it  entered  by  courts  of  equity,  and  a  parol 
assignment  is  sufficient  if  accompanied  by  a  transfer  of  the  bond 
or  other  evidence  of  the  mortgage  debt. 

^  §  1902 ;  Brown  v.  Smith,  1 16  Mass.  108 ;  Bryan  v.  Brasus  (Ariz.),  31  Pae.  Rep.  519 ;. 

Jackson  v,  Bowen,  7  Cow.  18  ;  Gilbert  o.  Bryan  v.  Pinney  (Ariz.),  31  Pac.  Bep.  548 ;: 

Cooley,  Walk.  (Mich.)  494;   Robinson  v.  Jellison  v.  Halloran,  44  Minn.  199,  46  N. 

Kyan,  25  N.  Y.  320 ;  Taylor  v.  A.  &  M.  W.  Rep.  382. 

Asm.  68  Ala.  229 ;  Johnson  o.  Sandhoff,  30  *  Cooke  v.  Cooper,  18  Oreg.  142, 22  Pac. 

Minn.  197  ;  Long  v.  Long  (Mo.),  19  S.  £.  Rep.  945 ;  Robinson  v,  Ryan,  25  N.  Y.  320;. 

Rep.  537  ;  Lunsford  v.  Speaks  (N.  C),  17  Winslow  v,  Clark,  47  N.  Y.  261 ;  Miner  i*. 

S.  £.  Rep.  430.  Beekman,  50  N.  Y.  337 ;  Murdock  v.  Chap- 

3  §§  474, 1678;  Brobst  v.  Brock,  10  Wall,  man,  9  Gray,  156 ;  Hinds  v.  Ballon,  44  N. 

519;  Olmsted  v.  £lder,  2  Sandf.  325;  Moore  H.  619;  Smith  v.  Smith,  15  N.  H.  55; 

V.  Cord,  14  Wis.  213 ;  Muir  v.  Berkshire,  52  Lamprey  v.  Nudd,  29  N.  H.  299. 

Ind.  149 ;  Johnson  v.  Robertson,  34  Md.  «  LilUbridge  v.  Tregent,  30  Mich.  105. 

165 ;  Stackpole  v.  Robbins,  47  Barb.  212 ;  And  see  Drury  v,  Morse,  3  Allen,  445. 

Hill  V,  More,  40  Me.  515  ;  Osborne  v.  Tay-  *  Wayman  r.  Cochrane,  85  111.  152. 

lor,  58  Conn.  439,  21  Atl.  Rep.  380 ;  Cooke  •  Pattison  v.  Hall,  9  Cow:  747. 
i;.  Cooper,  18  Oreg.  142,  22  Pac  Rep.  945 ; 
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The  equitable  interest  of  the  purchaser  enables  him  to  deal  with 
the  mortgage  for  all  beneficial  purposes.^  He  may  enforce  it  against 
the  property  and  the  person  liable  upon  it.  Under  the  old  practice 
this  would  be  done  in  the  name  of  the  assignor  or  person  in  whom 
the  legal  title  remains ;  ^  but  under  the  codes  adopted  in  some  of 
the  States,  by  which  all  actions  are  prosecuted  in  the  name  of  the 
party  in  interest,  the  mortgage  would  be  enforced  in  the  purchaser's 
own  name.^ 

But  the  mere  possession  by  a  third  person  of  a  mortgage  not 
assigned,  and  a  note  not  indorsed  by  the  mortgagee,  is  not  sufficient 
•evidence  of  his  ownership  of  them  to  enable  him  to  sustain  an 
action  upon  them.  He  must  allege  and  prove  his  ownership  by 
•other  evidence.^  He  must  show  that  there  was  an  intention  to 
transfer  a  beneficial  interest  in  the  securities  by  the  mere  manual 
delivery  of  them.^  One  who,  having  agreed  with  the  mortgagor 
to  take  an  assignment  of  an  overdue  mortgage,  paid  the  amount  of 
it  to  the  mortgagee  and  received  a  delivery  of  the  bond,  and  also  a 
discharge  of  the  mortgage,  which  was  never  recorded,  was  regarded 
as  having  a  good  equitable  assignment  of  the  mortgage.^ 

Where  an  assignment  by  a  transfer  of  the  note  enables  the  as- 
signee to  foreclose  the  mortgage  in  his  own  name,  the  assignment 
is  in  effect  not  merely  an  equitable  but  a  legal  assignment^  In 
such  case,  upon  the  death  of  the  mortgagee,  no  beneficial  interest 
in  the  estate  passes  to  his  administrator.^ 

1  Nelson  v,  Ferris,  30  Mich.  497.  Paine  v.  French,  4  Ohio.  318, 320.   WiieOB- 

»  Young  V,  Miller,  6   Gray,   152,   153;  sin :  Clark  p.  Clark,  76  Wis.  306,  45  N.  W. 

Bryant  v.  Damon,  6  Gray,  564 ;  Partridge  Rep.  121.    In  this  case  a  hnshand  had  pos- 

V.  Partridge,  38  Pa.  St.  78  ;  Crane  v,  March,  session  o£  a  note  and  mortgage  made  to  his 

4  Pick.  131,  16  Am.  Dec  329;  Vose  v.  deceased  wife.    It  was  held  he  could  not 

Handy,2Me.  322, 11  Am.  Dec.  101 ;  Dimon  maintain  suit  on  them  in  his  own  right. 

V.  Dimon,  10  N.  J.  L.  156.  Manhall  v.  Pinkham,  52  Wis.  572,  590,  9 

s  Conneotient :  Austin  v.  Burbank,  2  Day,  N.  W.  Rep.  615. 

474,  11  Am.  Dec.  119.    Indiana :  Reeves  v.  In  Virginia  it  is  provided  by  statute  that 

Hayes,  95  Ind.  521  ;  Clearwater  v.  Rose,  1  the  assignee  of  any  "  bond,  note,  or  wrinng, 

Blackf.  137,  138 ;  Gower  v.  Howe,  20  Ind.  not  negotiable,"  may  assert  his  eqaiuble 

396.    Iowa:    Sangster  v.  Love,  11   Iowa,  title  in  a  court  of  law,  even  in  his  own 

580;  Crow  v.  Vance,  4  Iowa,  434  ;  Rankin  name.    Code  1873,  ch.  141,  §  17.    And  see 

u.  Major,  9  Iowa,  297.    Louisiana :   Wil*  Garland  v.  Richeson,  4  Rand.  266 ;  Clark* 

liams  V.  Morancy,  3  La.  Ann.  227.    Hew  sons  v.  Doddridge,  14  GratL  42,  44. 

Hampshire :  Southerin  v.  Mendum,  5  N.  H.  *  Andrews  v.  Powers,  35  Wis.  644,  and 

420.    Hew  Jersey  :  AUen  r.  Pancoast,  20  cases  cited.  See  Haescig  r.  Brown,  34  Mich. 

N.  J.  L.  68 ;  Kinna  v.  Smith,  3  N.  J.  Eq.  503. 

14;  Kamcna  t;.  Huelbig.  23  N.  J.  £q.  78;  *  Stranae  v.  Josephthal,  77  N.  Y.  622. 

Mulford  V.  Peterson,  35  N.  J.  L.  127.    Hew  ®  Johnson  v.  Parmely,  14  Hun,  398. 

York :  Runyan  v.  Mersereaa,  1 1  Johns.  534,  ^  Southerin  v,  Mendum,  5  N.  H.  420 ; 

6  Am.  Dec.  393 ;  Jackson  v.  Blodget,  5  Cow.  Rigney  v.  Lovejoy,  13  N.  H.  247. 

202  ;  Green  v.  Hart,  1  Johns.  580.    Ohio :  ^  Crosby  v.  Brownson,  2  Day,  425 ;  Dod- 

770  ley  V.  Cadwell,  19  Conn.  218. 
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EQUITABLE  ASSIGNMENTS.  [§  814. 

When  it  plainly  appears  by  the  pleadings  in  an  action  to  fore- 
close that  the  debt  was  assigned,  it  is  not  necessary  to  aver  that  the 
mortgage  was  assigned.  It  is  a  conclusion  of  law  that  the  mortgage 
passed  with  the  debt  as  an  incident  to  it.^ 

A  married  woman  may,  without  the  consent  of  her  husband, 
make  ^n  equitable  assignment  of  a  note  and  mortgage  executed 
to  her,  by  the  mere  sale  and  delivery  of  them,  although  she  could 
not  bind  herself  by  an  indorsement  of  the  note.^ 

814.  After  aji  assignment  of  the  mortgage  note  the  mort- 
gagee cannot  disoharge  the  mortgage  if  the  note  be  negotiable 
and  it  be  assigned  jto  an  innocent  party,  before  due  and  for  a  good 
consideration,  although  the  note  be  without  any  consideration  ;  and 
satisfaction  so  entered  will  be  vacated  by  a  court  of  equity.^  The 
holder  of  the  note  is  entitled  to  the  protection  accorded  to  the 
holder  of  commercial  paper.  He  may  recover  the  full  amount  due 
on  it,  and  is  not  limited,  in  an  action  to  foreclose  the  mortgage,  to 
the  amount  he  actually  paid  for  the  securities,  with  interest.^  This 
statement  is  upon  the  assumption  that  there  is  no  statute  requiring 
assignments  of  mortgages  to  be  recorded.  Purchasers  are  bound  to 
know  that,  if  the  mortgagee  has  indorsed  the  notes  before  maturity 
to  a  bond  fide  holder,  the  mortgagee  has  no  longer  authority  to 
satisfy  the  mortgage ;  and  therefore  they  are  bound  to  ascertain 
whether  the  mortgagee  still  held  the  notes  at  the  time  he  discharged 
the  mortgage.^  The  notes  in  such  case  become  the  evidence  of  the 
mortgagee's  authority  to  enter  satisfaction  of  the  lien.® 

The  assignee  takes  free  from  existing  equities  between  the  mort- 
gagor and  mortgagee.*^  He  holds  the  mortgage  by  the  same  title 
that  he  holds  the  notes,  and  subject  to  no  defence  that  would  not 
be  good  against  tbem.^  The  assignment  by  express  terms  may  be 
made  subject  to  all  existing  equities,  as  where  it  contains  a  clause 

1  Kurtz  V.  Sponable,  6  Kans.  395.  *  Bange  v.  Flint,  25  Wis.  544. 

^  Baker  v.  ArnwtroDg,  57  Ind.  189;  Mo-  ^  Reeves  v.  Hayes,  95  Ind.  521,  quoting 

reaa  v.  Branson,  37  Ind.  195.  text. 

*  Gordon  o.  Mnlhare,  13  Wis.  22;  M*Cor-  ^  Catherwood  v.  Burrows  (Ind.),  7  Rep. 

mick  V.  Digby,   8  Blackf.  99;  Sample  v,  492,   per  Elliott,  J.;  Smith  v.  Perkins,  8 

Rowe,  24  Ind.  208;  Lapping  v.  Duffy,  47  Biss.   73;  Swift  v.  Smith,  102  U.  S.  442; 

Ind.  51;  Dixon  v.   Hunter,  57  Ind.  278;  Reeves  v,  Hayes,  95  Ind.  521,  overraling 

Catherwood  v.  Burrows  (Ind.),  7  Reporter,  Ayers  v.  Hays,  60  Ind.  452;  Livermoro  v. 

492;  Hagerman  v.  Sutton,  91  Mo.  519, 4  S.  Maxwell  (Iowa),  55  N.  W.  Rep.  37. 

W.  Rep.  73;  Craft  v.  Phillips,  4  Pa.  45,  '  Crosby  v.  Roub,  16  Wis.  616,  34  Am. 

12  Atl.  Rep.  331  ;  Reeves  v,  Hayes,  95  Ind.  Dec.  720;  Andrews  t;.  Hart,  17  Wis.  297  ; 

521,  523,  quoting  text;  Gottschalk  v.  Neal,  Cornell  v.  Hichens,  11  Wis.  353;  Fisher  v, 

6  Mo.  App.  597 ;  Yandercook  v.  Baker,  48  Otis.  3  Chand.  83. 

Iowa,  199 ;  State  Bank  o.  Frame  (Mo.),  20  "  Martinean  v,  McCollum,  4  Chand.  153; 

S.  W.  Rep.  620.  Cornell  v.  Hichens,  11  Wis.  353. 
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§§  816-817.]  ASSIGNMENT  OF  MORTGAGES. 

declaring  it  ^^  subject,  however,  to. all  the  rights  of  the  said  mort- 
gagor in  and  to  the  same."  ^ 

A  mortgagee  who  discharges  a  mortgage  of  record  after  having 
assigned  it,  the  discharge  being  effectual  because  the  assignment  baa 
not  been  recorded,  is  liable  to  the  holder  of  the  mortgage  for  the 
amount  secured  by  it,  whether  his  intention  in  discharging, it  was 
fraudulent  or  not.^ 

816.  A  bond  for  a  conveyance  of  real  estate,  when  assigned 
as  security  for  a  debt,  is  in  the  nature  of  a  mortgage.  The  as- 
signee does  not  acquire  by  the  assignment  an  absolute  and  un- 
conditional right  to  the  benefit  of  the  agreement ;  bat  he  may 
foreclose  the  interest  of  the  assignor  under  the  bond,  and  a  sale 
of  such  interest  vests  in  the  purchaser  all  the  interest  which  the 
assignor  had  by  means  of  it.^ 

816.  A  power  of  attorney  to^one  authorizing  him  to  enforce 
the  payment  of  a  mortgage  which  is  delivered  to  him  without 
assignment,  and  of  a  note  also  delivered  without  indorsement, 
operates  as  a  good  equitable  assignment,  and  the  mortgagee  cannot 
afterwards  make  a  valid  discharge  of  the  mortgage.^ 

817.  If  the  note  or  other  debt  seoured  by  a  mortfiragre  be 
transferred  without  cuiy  formal  assigrnment  of  the  morterage, 
or  even  a  delivery  of  it,  the  mortgage  in  equity  goes  with  the  debt, 
unless  there  be  an  agreement  to  the  contrary.^    A  mortgage  which 

^  Fisher  t^.  Otis,  3  Chand.  83.  the  Code,  requiring  aasignments  of  lieos  to 

'^  Ferris  i;.  Hcndrickson,  1  £dw.  132.  be  in  writing,  does  not  apply  to  mortgages. 

8  Wilson  V,  Fatout,  42  Ind.  52.  Winstead  v,  Bingham,  4  Woods,  510.    mi- 

^  Cntler  v.  Haven,  8  Pick.  490.  nois  :  Pardee  v.  Lindlej,  31  111.  174, 83  Am. 

^  BatesYille  Institute  v.    Eanffman,    18  Dec.  219j  Mapps^v.  Sharpe,  32  HI.  13; 

Wall.  151 ;  Carpenter  t;.  Longan,  16  WalL  Lucas  v.  Harris,  20  111.  165;  Yansant  v. 

271  ;  Kenicott  17.  Supervisors,  16  WhU.  452;  Allmon,  23  111.  30;  Worcester  Nat.  Bank 

Ober  V.  Gallagher,  93  U.  S.  199,  206 ;  Con-  t;.  Cheenej,  87  HI.  602 ;  Miller  v.  Lamed, 

verse  v.  Michigan  Diary  Co.  45  Fed.  Rep.  103  HI.  562;  Gaff  v.  Harding,  48  HL  148; 

18;  Myers  v,  Hazzard,  4  McCrary,  94,  97.  Brown  v.  Bookstaver  (HI.),  31  N.  £.  Rep. 

Alabama :   Front  v,    Hoge,    57  Ala.    28 ;  17  ;  Barrett  v.  Hinckley,  124  1)1.  32,  UN. 

Emanuel  v.  Hunt,  2  Ala.  190;  Cullum  v,  E.  Rep.  863,  7  Am.  Ct  Rep.  331;  Towner 

Erwin,  4  Ala.  452  ;  Graham  v.  Newman,  21  t;.  McClelland,  110  HI.  542  ;  Union  Mot.  L. 

Ala.  497 ;  Center  t;.  P.  &  M.  Bank,  22  Ala.  Ins.  Co.  v.  Slee,  110  111.  57,  12  N.  £.  Rep. 

743.    California:  Ord  v,  McKee,  5   Cal.  543,13  N.  £.  Rep.  222.    Indiana:  Bnrton 

515;  Bennett  v.  Solomon,  6  Cal.  134.    Col-  i;.  Baxter,  7  Blackf.  297 ;  Blair  v.  Bass,  4 

orado:   Fassett  v,  Mulock,  5  Colo.   466.  Blackf.  539;  French  o.  Turner,  15  Ind.  59; 

ConneetiiOat :   Lawrence  v.  Knap,  1  Root,  Gabbert  v,  Schwartz,  69  Ind.  450 ;  Baylesi 

248,  1  Am.  Dec.  42 ;  Farrell  v.  Lewis,  56  v.  Glenn,  72  Ind.  5 ;  Reeves  p.  Hayes,  95 

Conn.  280, 14  Atl.  Rep.  931 ;  Lewis  v.  Far-  Ind.  521,  524.    lava :  Bank  of  Indiana  r. 

rell,  51  Conn.  216.    Georgia  :  Winstead  v.  Anderson,  14  Iowa,  544,  83  Am.  Dec.  390; 

Bingham,  4  Woods,  510,  14  Fed.  Rep.  1;  Crow  v.  Vance,  4  Iowa,  434;  Updegraft  v. 

dictum  to  the  contrary  in  Planters'  Bank  v,  Edwards,  45  Iowa,  513 ;  Preston  v.  Case, 

Prater,  64  Ga.  609,  not  sound  law ;  Roberts  42  Iowa,  549;  Walker    v,   Schrdber,  47 

V.  Mansfield,  32  Ga.  228.    Section  1996  of  Iowa,  529.    Kansai :  Perkins  v.  Matteson, 
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EQUITABLE  ASSIGNMENTS.  [§  817. 

purports  to  secure  a  note,  when  in  fact  it  was  made  to  secure  future 
advances,  may  be  assigned  by  assigning  the  account  for  such  ad- 
vances, without  a  formal  assignment  of  the  mortgage.^  The  mort- 
gage title,  if  it  does  not  legally  pass  to  the  assignee  by  such  assign- 
ment, as  some  authorities  hold,  remains  in  the  mortgagee  as  trustee 
for  the  holder  of  the  debt,  even  though  the  latter  did  not  know  at 
the  time  of  the  transfer  of  the  existence  of  the  security.*  When- 
ever it  comes  to  his  knowledge  he  may  affirm  the  trust  arid  enforce 
the  security.  The  only  hazard  which  the  equitable  assignee  takes 
is  that  the  mortgagee  may  discharge  the  mortgage,'  unless  the  as- 
signee be  chargeable  with  notice  of  the  rights  or  equities  of  other 
persons  in  the  mortgage  debt  and  security.^    If  the  mortgagor,  after 

40KaDB.  165, 19Pac.Rep.  633.  Kentnoky:  Blight,!  Johns.  Cas.  205;  Green  t;.  Hart, 
Miles  V.  Gray,  4  B.  Hon.  417;  Burdett  v,  1  Johns.  580,  590;  Evertson  v.  Booth,  19 
Clay,  8  B.  Mon.  287.  Loiiisiaiia:  Scott  v,  Johns.  486,  491 ;  Pattison  v.  Hull,  9  Cow. 
Turner,  15  La.  Ann.  346;  Forstall'sSncces-  747;  Jackson  v,  Blodget,  5  Cow.  202; 
sion,  39  La.  Ann.  1052,  3  So.  Rep.  277;  Langdon  i;.  Bael,  9  Wend.  80;  Parmelee 
Miller  v.  Cappel, 36  La.  Ann.  264.  Maine:  v.  Dann,  23  Barb.  461;  Gould  v.« Marsh, 
Yose  p.  Handy,  2  Me.  322,  11  Am.  Dec.  1  Hun,  566.  Horfh  Carolina:  Hyman  v, 
101.  KauaohnMtta :  Morris  v.  Bacon,  123  Devereiix,  63  N.  C.  624.  Ohio:  Paine  v. 
Mass.  58,  25  Am.  Rep.  17 ;  Belcher  v.  French,  4  Ohio,  318.  Oregon :  Watson  v, 
Costello,  122  Mass.  189;  Barnes  v.  Board-  Dundee  M.  &  T.  I.  Co.  12  Oregon,  474,  8 
man,  149  Mass.  106,  21  N.  £.  Rep.  308;  Pac.  Rep.  548.  Pennsylyania :  Partridge 
Wolcott  v.  Winchester,  15  Gray,  461.  Mioh-  v.  Partridge,  38  Pa.  St.  78;  Donley  v. 
igan:  Martin  v.  McReynolds,  6  Mich.  70;  Hays,  17  Serg.  &  R.  400.  Sonth  Carolina: 
Briggs  V.  Hannowald,  35  Mich.  474.  Min-  Muller  v.  Wadlington,  5  S.  C.  342  ;  Walker 
nesota:  Meeker  Co.  Bank  v.  Young,  53  N.  r.  Eee,  14  S.  C.  142;  Cleveland  v.  Cohrs, 
W.  Rep.  630.  MiMistippi:  Holmes  v.  Mc-  10  S.  C.  224.  Texof :  Perkins  v.  Sterne, 
Ginty,  44  Miss.  94;  Dick  v,  Mawry,  17  23  Tex.  561,  76  Am.  Dec.  72.  Vermont: 
Miss.  448 ;  Gabbert  v.  Wallace,  66  Miss.  Keyes  i;.  Wood,  21  Vt.  331 ;  Langdon  r. 
618,  5  So.  Rep.  394.  Kisioaii:  Laberge  v.  Keith,  9  Vt.  299;  Pratt  v.  Bank  of  Ben- 
Chauvin,  2  Mo.  179;  Chappell  v.  Allen,  38  nington,  10  Vt.  293,  33  Am.  Dec.  201  ; 
Mo.  213 ;  Potter  v.  Stevens,  40  Mo.  229 ;  Nash  v.  Kelley,  50  Vt.  425.  Wisconsin : 
De  Laureal  v.  Kemper,  9  Mo.  App.  77  ;  Croft  v.  Bunster,  9  Wis.  503  ;  Rice  v.  Cribb, 
Boatman's  Sav.  Bank  v.  Grewe,  84  Mo.  12  Wis.  179;  Fisher  v,  Otis,  3  Chand.  83; 
477 ;  Lee  v.  Clark,  89  Mo.  553 ;  Hagerman  Blunt  v.  Walker,  1 1  Wis.  334,  78  Am.  Dec. 
V.  Sutton,  91  Mo.  519,4  S.  W.  Rep.  73;  709;  Andrews  v.  Hart,  17  Wis.  297;  Mar- 
Bell  V.  Simpson,  75  Mo.  485;  Mayes  v.  tineau  v.  McCoUum,  4  Chand.  153 ;  Wood- 
Robinson,  93  Mo.  114,  5  S.  W.  Rep.  611  ;  ruff  v.  King,  47  Wis.  261,  2  N.  W.  Rep. 
State  Bank  v.  Frame  (Mo.),  20  S.  W.  Rep.  452;  Lane  r.  Duchac,  73  Wis.  646,  41  N. 
620.    Hehraaka :  Kuhns  v.  Bankes,  15  Neb.  W.  Rep.  962. 

92,  17  N.  W.  Rep.  356.    Kew  Hampshire:  ^  Moses  v.  Hatfield,  27  S.  C.  324,  3  S.  E. 

Southerin  i;.  Mendnm,  5  N.  H.  420 ;  Downer  Rep.  538. 

V.  Button,  26  N.  H.  338 ;  Blake  v.  Williams,  ^  Jordan  v.  Cheney,  74  Me.  359 ;  Steward 

36  N.  H.  39;  Rigney  i;.  Lovejoy,  13  N.  H.  v.  Welch,  84  Me.  308,  24  Atl.  Rep.  860; 

247;  Smith  v,  Moore,  11  N.  H.  55;  Page  Barrett  v.  Hinckley,  124  111.  32,  14  N.  £. 

V.  Pierce,  26  N.  H.  317.    Hew  Jersey :  Har-  Rep.  863,  7  Am.  St.  Rep.  331. 

ris  V.  Cook,  28  N.  J.  Eq.  345;  Gal  way  v,  >  Morris  v.  Bacon,  123  Mass.  58,  25  Am. 

FuUerton,  17  N.  J.  Eq.  389,  394;  Denton  Rep.  17. 

9.  Cole,  SO  N.  J.  £q.  244 ;  Ferry  v.  Meckert,  *  Strong  v,  Jackson,  123  Mass.  60,  25 

32  N.  J.  Eq.  38.    Hew  York:  Neilson  v.  Am.  Rep.  19. 
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notice  of  such  an  assignment,  pay  the  debt  to  the  mortgagee,  he 
does  it  in  his  own  wrong  and  must  suffer  the  loss.  If  the  mortgagee 
pass  the  legal  title  to  another,  the  latter  becomes  the  trustee  of  the 
owner  of  the  note.^ 

Such  an  assignment  has  generally,  however,  no  effect  upon  the 
legal  estate.  It  is  true,  as  has  already  been  noticed  at  length  in 
the  first  chapter,  that  by  legislative  enactment,  or  by  judicial  con- 
struction in  several  States,  the  legal  character  of  a  mortgage  at 
common  law  no  longer  [exists ;  but  generally  the  distinction  is 
kept  up,  and  ^'  great  convenience,  if  not  safety,"  is  found  in  it.^ 
"  The  true  character  of  a  mortgage,"  says  Chief  Justice  Shaw,' 
^^  is  the  pledge  of  real  estate  to  secure  the  payment  of  money,  or 
the  performance  of  some  other  obligation.  Its  object,  from  its 
creation  to  its  redemption  or  foreclosure,  is  that  of  a  pledge  for 
such  debt  or  duty.  It  may,  in  many  aspects,  be  called  a  real  lien, 
a  chattel  interest,  a  chose  in  action,  and  qtuisi  personal.  But  aa 
it  bin^s  land,  and  may  lay  the  foundation  of  a  title  to  real  estate, 
it  assumes  in  many  respects  the  character  of  a  land  title.  It  is  so 
in  its  origin,  by  deed ;  in  the  mode  of  giving  it  notoriety,  by  regis- 
tration ;  in  its  transfer,  by  deed  of  assignment ;  its  discharge,  by 
deed  of  release ;  and  in  the  mortgagee's  remedy,  by  writ  of  entry 
against  the  mortgagor,  or  other  person  in  possession  under  him." 

But  whatever  may  be  the  equitable  interest  of  an  assignee  hav- 
ing only  an  equitable  assignment  of  a  mortgage,  as,  for  instance, 
by  the  delivery  of  the  mortgage  note  or  bond  without  a  formnl 
assignment  of  the  mortgage,  he  has  no  legal  interest,  and  cannot 
sue  in  scire  facias^^  or  maintain  a  writ  of  ejectment,*  or  a  writ  of 
entry,^  in  his  own  name.  Such  an  assignee  at  most  is  only  a 
cestui  que  trust  having  an  equitable  interest  in  the  real  estate, 
the  legal  title  to  which  is  held  by  another,  either  as  an  actual  or 
resulting  trust.  He  has  no  legal  interest  in  the  land,  and  can 
maintain  no  action  at  law  in  respect  to  it.  His  rights  are  equi- 
table, and  must  be  pursued  in  a  court  of  equity.  He  may,  how- 
ever, use  the  name  of  the  legal  holder  of  the  mortgage  to  enforce 
the  legal  rights  that  appertain  to  the  mortgage.^ 

1  Morris  v.  Bacon,  123  Mass.  58;  Welch  ton    v.  Tonng,  43    111.  464;    Kilgonr  v. 

V.  Goodwin,  123  Mass.  71,  25  Am.  Rep.  Gockley,  83  Ul.  109. 

24.  *  Young  V.  Miller,  6  Gray,  1 52 ;  BiyAOt 

^  Chief  Justice  Shaw,  in  Tonng  v.  Miller,  v.  Damon,  6  Gray,  564 ;  Warden  v.  Adams, 

6  Gray,  152.                                   •  15  Mass.  233;  Bwinel  v.  Perley,  32  Me. 

'  See  Young  v.  Miller,  6  Gray,  152.  197 ;  Gould  v.  Newman,  6  Mass.  239. 

*  Partridge  v.  Partridge,  38  Pa.  St.  78.  ^  Graham  p.  Newman,  21  Ala.  497;  Kil- 

*  CottreM  v.  Adams,  2  Biss.  851 ;  Edger-  gour  v.  Gockley,  83  Ul.  109. 
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No  one  but  the  holder  of  the  mortgage  note  can  complain  that 
the  note  has  been  separated  from  the  mortgage,  or  the  mortgage 
from  the  note.  The  mortgagor  is  not  entitled  to  any  relief  in 
equity  on  this  account.^ 

818.  The  mere  transfer  of  the  debt  does  not  at  oommon  law 
carry  with  it  the  mortgage  seourity  so  far  as  to  vest  the  legal 
interest  in  the  purchaser,  but  only  gives  him  an  equitable  interest, 
which  must  be  enforced  in  the  name  of  the  person  who  still  holds 
the  legal  title.^  Before  the  assignee  of  the  debt  can  recover  in 
ejectment,  he  must  show  a  transfer  of  the  legal  estate  to  himself.^ 
Neither  can  an  equitable  assignee  exercise  a  power  of  sale.*  On 
the  other  hand,  if  the  mortgage  debt  has  been  paid,  a  mere  naked 
mortgage  title  does  not  avail  the  mortgagee  so  as  to  enable  him  to 
maintain  an  action  upon  the  mortgage.  He  has  a  mere  naked  seisin 
without  any  beneficial  interest.  And  if  the  debt  has  not  been  paid, 
but  has  been  transferred  to  another  person,  the  beneficial  interest 
no  longer  exists  in  the  mortgagee,  but  in  the  assignee  of  the  debt, 
who  must,  however,  enforce  his  security  in  the  name  of  the  mort- 
gagee. A  mortgage  is  available  as  a  security  only  as  it  is  con- 
nected in  some  way  with  the  debt  or  duty  which  it  secures.  To 
one  who  has  not  the  debt,  it  is  of  no  value  as  property,  as  it  could 
at  most  be  only  resorted  to  as  a  trust  for  the  benefit  of  the  holder 
of  the  note.^ 

When  the  debt  and  the  legal  title  to  the  mortgaged  estate  are 
separated  in  this  way,  if  the  holder  of  the  latter  will  not  volun- 
tarily use  this  title  for  the  benefit  of  the  person  entitled  to  the 
USB  of  it,  it  may  be  necessary  to  resort  to  a  bill  in  equity  to  charge 
the  party  who  has  the  legal  title  as  a  trustee  for  the  holder  of  the 
debt,®  or  to  assign  the  mortgage  to  him,^  whereupon  he  will  be 
compelled  either  to  maintain  a  suit  at  law,  or  to  foreclose  for  the 
benefit  of  the  assignee,  or  to  assign  the  mortgage  to  the  holder  of 
the  debt.®  Courts  of  law  will  enforce  this  equitable  principle  so  far 
as  they  are  able. 

819.  The  law  implies  an  intention  that  the  mortgagee  shall 

1  Matthews  v.  Warner  (Mass.),  6  Fed.  '  Sanger  v.  Bancroft,  12  Gray,  365,  per 

Kep.  461,112  U.  S.  600,  5  Sup.  Ct.  Rep.  Dewej,  J.;    Barrett  v.  Hinckley,  124  HI. 

312.  32,  14  N.  E.  Rep.  863,  7  Am.  St.  Rep.  331. 

*  Olcott  V.  Crittenden,  68  Mich.  230,  36  •  Per  Dewey,  J.,  in  Wolcott  v.  Winchcs- 
N.  W.  Rep.  41 ;  Barnes  v,  Boardman,  149  ter,  15  Gray,  461 ;  Jordan  v,  Cheney,  74 
Mass.  106,  21   N.  E.  Rep.  308 ;    Bailey  v.  Me.  359. 

Winn,  101  Mo.  649,  12  S.  W.  Rep.  1045.  ?  Morris  v.  Bacon,  123  Mass.  58,  25  Am. 

«  Bailey  v.  Winn.  101  Mo.  649,  12  S.  W.  Rep.  17. 

Rep.  1045.  8  Crane  v.  March,  4  Pick.  131, 16  Am. 

♦  §  1789.  Dec  329. 
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§  820.]  ASSIGNMENT   OF  MORTGAGES. 

hold  the  mortgcbgre  title  in  trust,  when  the  only  note  or  bond 
secured  by  the  mortgage  is  transferred  without  a  formal  assign- 
ment of  the  mortgage,  and  there  id  nothing  to  indicate  an  inten- 
tion of  the  parties  that  the  mortgage  security  is  not  to  go  with  it ; 
for,  except  as  a  security  to  him,  the  barren  fee  in  the  mortgagee  is 
useless.^  But  the  question  has  been  raised  whether,  in  case  one  of 
two  notes  be  indorsed  withoutT  any  expression  of  intent,  any  result- 
ing trust  will  be  implied  in  favor  of  the  indorsee,  as  the  mortgagee 
still  has  a  beneficial  interest  in  the  mortgage  as  security  for  his  re- 
maining note.^ 

A  mortgagee  holding  the  legal  title,  after  having  transferred  the 
mortgage  debt  to  another,  cannot  maintain  ejectment  against  such 
assignee  in  case  the  latter  has  obtained  possession  of  the  mortgaged 
premises ;  for  though  the  mortgagee  has  the  legal  title,  this  exists 
only  for  the  benefit  of  the  holder  of  the  mortgage  debt,  and  can 
only  be  asserted  in  his  interest.^ 

The  assignment  of  the  debt  secured  by  a  deed  of  trust  is  not 
an  assignment  of  the  trust.^  The  trustee  holds  the  trust  for  the 
benefit  of  the  equitable  assignee.  In  like  manner  the  indorse- 
ment of  a  note  secured  by  a  trust  deed  carries  with  it  the  security 
of  the  trust  deed,  though  the  trustee  named  in  it  must  enforce  the 
security.^ 

820.  An  assigrnment  by  transfer  of  the  debt  only  is  effeotual 
between  the  peurties.  The  mortgage  passes,  as  an  incident  to  the 
note.  No  assignment  of  the  mortgage  is  necessary  as  between  the 
parties,  or  as  against  the  mortgagor  or  others  having  actual  notice 
of  the  transfer  of  the  notes.  The  mortgagor  is  bound  to  take  notice 
of  such  an  assignment  upon  the  discharge  of  his  debt,  because 
proper  diligence  on  his  part  demands  that  he  should  require  the 
production  of  the  notes  before  paying.® 

But  if  the  mortgagee,  while  the  notes  are  in  the  hands  of  the 
assignee,  cancels  the  mortgage  on  receiving  payment  from  the  mort- 
gagor, who  then  makes  conveyance  or  a  new  mortgage  to  another 

1  Young  t7.  Miller,  6  Gra J,  152;  Crane  v.  *  Charter  Oak  L.  Ins.  Co.  r.  Stephens 

March,  4  Pick.  131,  136,  16  Am.  Dec  329 ;  (Utah),  15  Pac.  Rep.  253. 

Wolcott  V.  AYinchester,  15  Graj,  461 ;  Mor-  ^  Bell  v.  Simpson,  75  Mo.  485. 

ris  v.  Bacon,  123  Mass.  58;  Mayo  v.  Mer-  ^  Swan  v.  Taple,  35  Iowa,  248;  Bremer 

rick,  127  Mass.  511  ;  Torrey  v.  Deavitt,  53  Co.  Bank  v.  Eastman,  34  Iowa,  392;  Crow 

Yt.  331 ;  Jordan  v.  Cheney,  74  Me.  359.  v.  Vance,  4  Iowa,  434 ;  Bank  of  Indiana  v. 

^  Per  Shaw,  C.  J.,  in  Young  v.  Miller,  6  Anderson,  14  Iowa,  544,  83  Am.  Dec.  390 ; 

Gray,  152;  per  Dewey,  Justice,  in  Wolcott  Pope  v.  Jaoohus,  10  Iowa,  262;  Torrey  o. 

V.  Winchester,  15  Gray,  461,  465.  Deavitt,  53  Yt.  331,  335  ;  ReoTes  v.  Hayes, 

>  Barrett  t;.  Hinckley,  124  III.  32, 14  N.  95  Ind.  521,  537,  547. 
£.  Rep.  863,  7  Am.  St.  Rep.  331. 
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person,  who  acts  in  good  faith  and  in  ignorance  of  the  fact  that  the 
original  mortgage  had  not  been  paid  to  the  proper  party,  such  pur- 
chaser or  subsequent  mortgagee  has  the  better  title.^  Such  subse- 
quent purchaser  or  mortgagee  is  not  bound  to  take  notice  of  ah 
assignment  by  transfer  of  the  notes  alone.  The  assignee  of  the 
notes  can  easily  protect  himself  by  requiring  an  assignment  of  the 
mortgage  and  recording  it^  and  thus  give  notice  of  his  rights  ;  and 
if  he  omits  to  do  this,  he  should  be  the  party  to  suffer  for  the  neg- 
ligence.^ But  where  a  mortgagee  assigned  a  note  secured  by  mort- 
gage, and  subsequently  procured  a  conveyance  in  fee  of  the  prem- 
ises from  the  mortgagor  to  himself,  and  the  land  was  then  levied 
upon  and  sold  as  the  property  of  the  mortgagee  to  a  third  party, 
the  only  interest  acquired  by  the  purchaser  was  the  equity  of  re- 
demption.^ 

The  measure  of  damages  in  an  action  by  the  assignee  of  the  note 
against  the  mortgagor  for  unlawfully  releasing  the  mortgage  is  the 
value  of  the  mortgage,  not  exceeding,  however,  the  amount  due 
upon  such  note.^ 

820  a.  Though  at  the  time  of  the  transfer  of  the  note  the 
mortgage  hcus  been  foreolosed,  and  the  mortgagee  has  bid  in  the 
property  for  the  amount  of  the  debt,  the  transfer  of  the  note  is  an 
equitable  transfer  of  the  land  which  secured  the  note.  It  was  the 
debt  and  the  security  therefor  which  were  transferred.  The  parties 
contracted  with  reference  to  the  substance,  and  not  the  evidences  of 
it  as  they  existed  in  some  particular  form  ;  and  while,  by  reason  of 
the  foreclosure,  the  subject  of  their  contract  had  assumed  a  different 
form  from  what  they  had  in  mind,  in  substance  it  had  not  changed. 
As  between  assignor  and  assignee,  the  debt  remained,  notwith- 
standing the  mortgaged  premises  had  been  sold  for  the  full  amount 
thereof;  and  the  land  was  still  security  for  its  ultimate  payment.^ 

If  the  mortgagee,  after  assigning  a  part  of  the  mortgage  notes, 
forecloses  the  mortgage  for  the  whole  amount  of  the  notes,  and 
then  assigns  the  judgment  for  value  to  one  who  has  no  notice  of  the 
equities  of  the  assignees  of  such  notes,  under  the  laws  of  Georgia 
the  assignee  of  the  judgment  is  not  affected  by  such  equities,  the 

^  §  479;  Bank  of  Indiana  v.  Anderson,  Rep.  173;  Fisher  v.  Cowles,  41  Eans.  418, 

14  Iowa,  544,  83  Am.  Dec.  390 ;  Walker  i;.  21  Pac.  Kep.  228. 

Schreiber,  47  Iowa,  529 ;  Howard  v.  Roes,  5  >  Edgerton  v.  Yonng,  43  III.  464 ;  Camp- 

Bradw.  456.  bell  v.  Carter,  14  111.  286,  289 ;  Jarvis  v. 

3  Quoted   with    approval    in  Torrey  t;.  Frink,  14  III.  396,  398. 

Deavitc,  53  Vt.  331 ;  Ajers  ».  Hays,  60  Ind.  *  Fox  v,  Wray,  56  Ind.  423. 

452;    Myers  v,  Hazzard,  4   McCrary,  94,  ^  Meeker  Co.  Bank  v.  Yonng  (Minn.),  53 

103 ;  Lewis  v.  Kirk,  28  Eans.  497,  42  Am.  N.  W.  Rep.  630. 
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code  providing  that  judgments  '^  are  negotiable  by  indorsement  or 
written  assignment  in  the  same  manner  as  bills  of  exchange  and 
promissory  notes."  ^ 

821.  Assignment  of  part  of  the  mortgrage  debt.  —  There  is 
no  doubt  that,  where  a  mortgage  is  conditioned  to  secure  the  pay- 
ment of  several  notes,  the  mortgagee  may,  if  he  choose,  assign  the 
whole  mortgage  interest  as  security  for  a  part  of  the  notes  trans- 
ferred at  -the  same  time,  leaving  no  security  in  the  land  for  a  sub- 
sequent assignee  of  the  other  notes.^  But  if  the  mortgagee  in 
terms  assigns  only  such  part  of  the  mortgage  security  as  corresponds 
to  the  notes  transferred,  then  the  holder  of  the  remaining  notes  is 
entitled  to  the  remainder  of  the  security.^  An  assignment  of  a  part 
of  the  mortgage  notes,  in  the  absence  of  any  contract  to  the  con- 
trary, is  held  to  operate  as  an  assignment  of  a  pro  rata  interest  in 
the  mortgage.^  The  assignee  of  the  mortgage  and  part  of  the  notes 
holds  the  security  in  trust  for  the  benefit  pro  rata  of  one  who  had 
previously  taken  the  other  notes.*^ 

The  same  principle  applies  when  the  debt  secured  is  represented 
by  bonds  of  a  railroad  company  or  other  corporation.  The  security 
attaches  to  the  bonds  in  whosesoever  hands  they  may  be.  More- 
over, an  interest  coupon  detached  from  the  bond  and  in  the  hands 
of  another  person  is  still  entitled  to  a  proportionate  share  of  the 
mortgaged  security.® 

The  rule  is  also  the  same  if  the  mortgage  debt  be  in  part  repre- 
sented by  a  note  and  in  part  by  an  op6n  account.  The  assignment 
of  the  note  carries  a  proportionate  part  of  the  security.^ 

If  a  mortgage  be  assigned  to  the  extent  of  three  of  the  mortgage 
notes,  the  mortgagee  holding  two  other  notes  under  an  agreement 
that  his  security  should  not  be  impaired  as  to  them,  the  assignee 
becomes  a  tenant  in  common  with  the  mortgagee,  each  being  owner 
under  the  mortgage  of  such  part  of  the  estate  as  the  debt  due  to 
each  bears  to  the  whole  mortgage  debt.     The  assignee  in  such  case 

1  Code,  §§   2244,   2776,  3597 ;  Western  20  Neb.  625,  31  N.  W.  Rep.  488 ;   Stode- 

Nat.  Bank  t;.  Maverick  Bank  (Gil),  16  S.  baker   Manuf.  Co.  v.  McCargur,  20  Neb. 

E.  Rep.  942.  500,  30  N.  W.  Rep.  686  ;  Sargent  v.  Howe, 

3  Warden  v.  Adams,  15  Mass.  233  ;  Lang.  21  111.  148 ;  Patrick's  App.  105  Psu  St.  356 ; 

don  V.  Keith,  9  Vt.  299.  Lewis  v.  FarreU,  51  Conn.  216. 

«  Wright  V.  Parker,  2  Aik.  (Vt.)  212.  *  Belding  v.  Manly,  21  Vt  550  ;  Moore 

*  Eeyes  u.  Wood,  21  Vt.  331 ;  Blair  v,  v.  Ware,  38  Me.  496 ;  Redman  v.  Porring- 

White,  61  Vt.  110,  17  Atl.  Rep.  49;  John-  ton,  65   Cal.  271 ;  Norton  v.  Palmer,  142 

son  r.  Candage,  31    Me.  28 ;    Steward   v.  Mass.  433,  8  N.  E.  Rep.  346. 

Welch,   84   Me.  308,  24   Atl.   Rep.   860 ;  «  Miller  v.  Rutland  &  Wash.  R.  R.  Co. 

Cooper    V.  Ulmann,  Walk.   (Mich.)    251;  40  Vt. 399, 94  Am.  Dec.  414 ;  Jones  on  Cor- 

Donlej  V.  Hays,  17  S.  &  R.  400;  Walker  v.  porate  Bonds  and  Mortgages,  §  241. 

Schreibcr,  47  Iowa,  529 ;  Harroan  v.  Barhjdt,  ^  Adger  v.  Priugle,  11  S.  C.  527. 
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cannot  foreclose  the  entire  mortgage,  but  only  to  the  extent  of  his 
interest.^ 

822.  A  mortgagree  holding  two  or  more  notes  secured  by 
one  mortgage  oan  transfer  the  mortgage  and  one  note,  so  as 
to  give  that  note  priority  in  satisfaction  out  of  the  mortgaged 
property;^  and  an  indorsement  of  one  note,  with  an  assignment 
of  the  mortgage,  is  sufficient,  in  the  absence  of  all  circumstances 
indicating  a  contrary  intention,  to  give  to  the  holder  of  such  note 
priority.'  The  mortgagee  may  by  agreement  fix  the  rights  of  the 
holders  of  the  several  notes  to  the  mortgage  security,  whether  he 
retains  it  or  assigns  it  with  the  notes,^  and  such  an  agreement  may 
be  implied  from  the  circumstances  of  the  transfer.^  An  assignment 
of  one  note  without  the  mortgage  may  imply  a  priority  of  payment 
over  any  notes  retained  and  owned  by  the  mortgagee,  and  any  sub- 
sequent indorsement  of  the  other  notes  would  not  then  destroy  the 
priority  of  the  note  transferred.^ 

An  assignment  of  a  part  of  the  amount  secured  ^^out  of  the 
fii-st  moneys  to  become  due  and  payable"  gives  the  assignee  pri- 
ority of  payment  of  such  part  over  the  residue  secured  by  the 
mortgage.7 

But  when  there  is  no  such  implication  of  an  intention  to  give 
priority  to  the  note  assigned,  the  indorsement  and  delivery  of  it 
carries  with  it  a  pro  rata  portion  of  the  security  and  nothing  more. 

^  Lane  v,  Davis,  14  Allen,  225.  cases  cited ;  Mechanics'  Bank  v.  Bank  of 

3  Wn>hk  i;.  Parker,  2  Aik.  218;  Cooper  Niagara,  9  Wend.  410. 

V.  Ulmann,  Walk.  (Mich.)  251 ;  Bank  of  The  assignee  of  one  note,  who  also  has 

England  t;.  Tarleton,  23  Miss.  173;  Goar  an  assignment  of  the  mortgage,  may  per- 

V.  McCanless,  60  Miss.  244 ;  McLean's  App.  haps  stand  npon  another  principle  of  law, 

103  Pa.  St.  255;  Walker  v.  Dement,  42  111.  namelj,  that  when  two  or  more  have  equal 

272.  cLiims  in  equity,  and  one  has  a  legal  title, 

InLangdon  i;.  Eeith,'9yt.299,Mr.  Chan-  the  legal   title  shall  prevail.    Eastman  v. 

cellor  Collamer  adopts  the  views  and  Ian-  Foster,  8  Met.  19,  per  Chief  Justice  Shaw, 

guage  of  the  court  in  Wright  v.  Parker,  According  to  other  authorities,  however, 

2  Aik.  212.    "  If  the  mortgagee  choose  to  the  assignment  of  the  mortgage  with  one 

assign  all  his  interest  in  the  mortgaged  note  does  not  necessarily  give   that  note 

premises,  to  secure  but  a  part  of  the  notes  priority,  but  operates  only  as  an  assignment 

therein,  assigned  by  him,  he  has  a  right  to  of  the  mortgage  pro  tanto.     Stevenson  v. 

do  so,  and  in  such  case  no  interest  in  the  Black,  1  N.  J.  Eq.  338 ;  Page  v.  Pierce,  26 

premises  could  remain  in  him."  N.  H.  317;  Betz  v.  Heebner,  1  Pa.  280; 

«  §  1701 ;  Foley  v.  Rose,  123  Mass.  557 ;  Ewing  u.  Arthur,  1  Humph.  537. 

Solberg  v.  Wright,  33  Minn.  224,  22  N.  W.  s  §  1701 ;  Foley  v.  Rose,  123  Mass.  557  ; 

Rep.  381 ;  Miller  v,  Washington  Sav.  Bank  Richardson  v.  McKim,20  Kan8.346 ;  Noyes 

(Wash.),  31  Pac.  Rep.  712.  v.  White,  9  Kans.  640.    See,  however,  Hen- 

^  Morgan  v.  Kline,  77  Iowa,  681,  42  N.  derson  v.  Herrod,  18  Miss.  631 ;  Knight  v. 

W.  Rep.  558.  Ray,  75  Ala.  383;  Abney  v.  Walmsley,  33 

*  Grattan  v.  Wiggins,  23  Cal.  16,  30,  and  La.  Ann.  589. 

7  Thayer's  App.  9  Atl.  Rep.  498. 

779 


§  822.]  ASSIGNMENT  OF  MORTGAGES. 

This  is  the  generally  received  doctrine.^  The  holder  of  the  security 
may  foreclose  the  mortgage  in  his  own  name,  but  he  will  hold  the 
proceeds  of  sale  as  trustee  for  the  persons  entitled.' 

When  successive  assignments  of  several  notes  or  bonds  secured 
by  a  mortgage  are  made  without  an  assignment  of  the  mortgage, 
the  rule,  "  Qui  prior  in  tempore,  potior  est  in  jure^^  has  no  applica- 
tion. This  is  applicable  when  there  are  successive  charges  upon 
the  same  property ;  but  as  between  several  obligations  secured  by 
the  same  mortgage,  much  difficulty  might  result  from  the  rule,  on 
account  of  the  uncertainty  and  fraud  that  might  attend  an  inquiry 
into  the  times  of  the  several  assignments.  And  yet  in  several 
States  the  rule  has  been  adopted  that  the  note  first  falling  due 
has  precedence  in  the  application  of  the  security,  and  is  to  be  first 
satisfied  in  the  absence  of  any  agreement  to  the  contrary.^ 

In  the  beginning,  and  as  between  the  original  parties,  the  mort- 
gage stands  as  a  security  for  all  the  mortgage  notes  equally.  If  the 
mortgagee  assigns  one  of  the  notes,  retaining  the  others  together 
with  the  mortgage,  the  mortgage  will  stand  as  security  for  all  the 
notes  pro  rata ;  and  this  is  the  case  without  reference  to  the  time 
they  respectively  become  due.*  If  there  be  two  mortgage  notes, 
and  upon  the  assignment  of  the  mortgage  one  of  them  is  indorsed 
without  recourse,  and  the  other  is  indorsed  in  blank  by  the  mort- 

^  §  1701  a  ;  California :  Phelan  v.  Olney,  400 ;  Hancock's  App.  34  Pa.  St.  155 ;  Mc- 

6  Cal.  478  ;  Grattan  p.  Wiggins,  23  Cal.  16.  Lean's  App.  103  Pa.  St.  255  ;  Patrick's  App. 

Oonneetient :  Smith  v.  Stevens,  49  Conn.  105  Pa.  St.  356.    South  Carolina :  Lynch  v. 

181.   Illinois :  Herring  d.  Woodbnll,  29  111.  Hancock,  14  S.  C.  66,  84.    Vermoiit:  Lang- 

92,  81  Am.  Dec.  296.    Indiana :  Sample  v.  don  v.  Keith,  9  Yt.  299  ;  Belding  p.  Manlj, 

Itowe,24lnd.208.   Iowa:  Walker  p.  Schrei-  21  Yt.  5.'i0;  Kejes  p.  Wood,  21  Yt.  331. 

her,  47  Iowa,  529.  Kansas :  Nojes  p.  White,  Wifooniin :  Rolston  p.  Brockwaj,  23  Wis. 

9  Kans.  640.    Kentncky :  Stockton  p.  John-  407. 

son,  6  B.  Mon.  408 ;  Dnncan  p.  Lcnisville,        >  Solberg  p.  Wright,  33  Minn.  224,  22  N. 

13  Bush,  378,  26  Am.  Rep.  201  ;  M'Clana-  W.  Rep.  281. 

han  p.  Chambers,  I  Mon.  43.  Maine :  Moore       '  Cases  more  fnllj  cited  in  §§  1699-1701. 

p.  Ware,  38  Me.  496.  Massachnsetti :  When  Alabama :  Cnllnm  p.  Erwin,  4  Ala.  452 ; 

not  otherwise  stipulated,  Bryant  p.  Damon,  M'Yay  p.  Btoodgood,  9  Port  547.  Indiana : 

6  Gray,  564;  Foley  p.  Rose,  123  Mass.  557.  Stanley  p.  Realty,  4  Ind.  134;  Hough  r. 

Xissisiippi:  Terry  p.  Woods,  6  Sm.  &  M.  Osborne,?  Ind.  140;  State  Bank  p.  Tweedy, 

139,  45  Am.  Dec.  274;  Henderson  p.  Her-  8  Blackf.  447,  46  Am.  Dec.  486;  Doss  p. 

rod,  10  Sm.  &  M.  631 ;  Bank  of  England  p.  Ditroars,  70  Ind. 451.   Iowa:  Grapengether 

Tarleton,  23  Miss.  173.    Kisaonri :  Ander-  p.  Fejervary,  9  Iowa,  163,  74  Am.  Dec.  336 ; 

sou  p.  Baumgartner,  27  Mo.  80.   Nebraska :  Rankin  p.  Major,  9  Iowa,  297  ;  Sangster  r. 

Todd  p.  Creamer  (Neb.),  54  N.  W.  Rep.  674.  Love,  11    Iowa,  580 ;  Hinds  p.  Mooen,  II 

New  Hampshire :  Page  p.  Pierce,  26  N.  H.  Iowa,  211;  Walker  p.  Schreiber,  47  Iowa, 

317;   Johnson  p.   Brown,  31   N.  H.   405.  529;  Morgan  p.  Kline,  77  Iowa,  681,  42  N. 

New  Jersey :    Stevenson  p.  Black,  1  N.  J.  W.  Rep.  558.    Wisconsin :  Wood  p.  Trask, 

Eq.  338 ;  Collerd  p.  Hason,  34  N.  J.  Eq.  38.  7  Wis.  566,  76  Am.  Dec.  230. 
Ohio :    Swartz  p.  Leist,  13  Ohio  St.  419.       «  See  English  p.  Carney,  25  Mich.  178. 
Fonnsylvania :  Donley  p.  Hays,  17  S.  &  R. 
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gagee,  upon  foreclosure  the  notes  are  entitled  to  the  benefit  of  the 
mortgage  security  pro  rata^  and  a  decree  placing  the  deficiency 
altogether  upon  the  indorsed  note,  and  requiring  payment  of  it  from 
the  mortgagee,  is  erroneous.^ 

An  assignment  of  a  mortgage,  so  far  as  it  secures  the  payment  of 
the  second  note  named  therein,  together  with  the  second  note  with 
a  covenant  of  warranty  against  all  persons  claiming  under  the  as- 
signor, transfers  the  mortgage  as  security,  first  for  the  payment  of 
the  note  assigned  with  it,  and  then  in  trust  to  secure  the  payment 
of  the  other  note ;  and  if  such  assignment  is  recorded,  it  charges 
the  estate  in  the  hands  of  subsequent  purchasers  of  the  mortgage 
with  such  trust.^  The  effect  of  such  an  assignment  is  the  same 
without  such  a  covenant  of  warranty.^ 

VI.   Construction  and  Effect  of  Assignments. 

823.  Law  of  place.  —  A  mortgage  of  course  takes  effect  by 
virtue  of  the  law  of  the  place  where  the  land  is  situated.  But  this 
rule  does  not  extend  to  an  equitable  transfer  of  the  mortgage  and 
of  the  debt  to  which  it  is  incident.  An  assignment  of  the  mort- 
gage is  a  new  contract  and  passes  a  chattel  interest,  and  the  rights 
of  the  parties  are  governed  by  the  law  of  the  place  where  it  is  ex- 
ecuted.^ In  the  absence,  however,  of  proof  that  the  law  of  the 
place  of  assignment  is  different  from  that  of  the  place  where  the 
property  is  situated  and  the  mortgage  is  sought  to  be  enforced, 
the  law  of  the  latter  place  will  govern.  The  foreign  law  must 
always  be  proved.^ 

824.  An  ordinary  assiernment  passes  nothing  beyond  the 
mortgage  title.  The  words  of  grant,  in  an  ordinary  deed  of  as- 
signment of  a  mortgage,  do  not  operate  by  way  of  covenant  or 
estoppel  beyond  the  description  of  the  thing  assigned;  and  they 
cannot  have  the  effect  to  convey  or  extinguish  any  other  right  or 
interest  the  assignor  has  in  the  property,  as,  for  instance,  a  right  of 

^  English  i;.  Carney,  25  Mich.  178.  the  amoant  collected.    Parker  v.  Ross,  73 

The  mortgage  itself  maj  give  priority  of  Tex.  633,  11  S.  W.  Rep.  865. 

lien  to  one  of  the  notes,  and  then  of  course  '  Bryant  t;.  Damon,  6  Qray,  564.    See 

sach  priority  is  not  changed  by  an  aasign-  Norton  i;.  Stone,  8  Paige,  222. 

ment  of  the  note  not  entitled  to  priority.  '  Foley  v.  Rose,  123  Mass.  557. 

But  if  in  such  case  the  mortgagee  collects  *  Dandas  v.  Bowler,  3  McLean,  397 ;  Hoyt 

insnranoe  taken  for  the  security  of  the  whole  v.  Thompson,  19  N.  Y.  207 ;  Bank  of  Eng- 

mortgage  debt,  the  policies  being  made  to  land  v.  Tarleton,  23  Miss.  173;  Murrell  v, 

the  mortgagee  ''  as  his  interest  may  ap-  Jones,  40  Miss.  565,  583. 

pear,"  the  mortgagee,  on  collecting  for  a  ^  Kennedy  t;.  Chapin,  67  Md.  454, 10  Atl. 

loss  under  the  policies,  is  liable  to  the  holder  Rep.  243. 
of  the  assigned  note  for  a  pro  rata  share  of 
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entry  for  breach  of  a  condition  subsequent.  Neither  does  an  as- 
signment in  ordinary  form  withont  covenants  of  warranty  estop 
the  assignor  to  set  up  an  after-acquired  title ;  ^  nor  does  it  pass  a 
title  to  a  portion  of  the  premises  which  the  assignor  has  previonsly 
acquired  by  a  purchase  under  a  foreclosure  of  a  prior  mortgage  of 
that  portion.^  By  the  foreclosure  sale  the  assignor,  who  has  become 
absolute  owner  of  a  part  of  the  premises  free  from  any  right  of 
redemption,  no  longer  holds  that  as  mortgagee.  The  assignment 
conveys  a  title  in  mortgage,  and  not  an  absolute  title  in  fee.  These 
are  distinct  titles.  The  assignment  does  not  touch  the  title,  which 
the  assignor  holds  absolutely. 

Where  one  conveyed  land  upon  the  express  condition  that  the 
grantee  should  within  a  certain  time  erect  certain  buildings  on  it, 
and  took  back  a  mortgage  of  it  to  secure  the  payment  of  part  of 
the  purchase-money,  and  then  by  assignment  in  the  usual  form  sold 
and  conveyed  ''  said  mortgage  deed,  the  real  estate  thereby  con- 
veyed,  and  the  promissory  note,  debe,  and  claim  thereby  secured," 
it  was  held  that  only  the  mortgage  title  passed  to  the  assignee  of 
the  mortgage,  subject  to  be  defeated  by  breach  of  the  condition  of 
the  original  deed.^  "  The  real  estate  thereby  conveyed,"  said  Mr. 
Justice  Gray,  *'  was  not  an  absolute  title  in  fee,  but  a  title  in  mort- 
gage, and,  in  this  case,  a  title  subject  to  be  defeated  by  the  mort- 
gHgors'  breach  of  the  condition  subsequent  in  the  deed  to  them. 
The  words  of  grant  in  the  assignment  cannot  operate  by  way  of 
covenant  or  estoppel  beyond  the  description  of  the  thing  granted 
and  assigned." 

Moreover,  the  assignment  of  a  mortgage  of  premises  upon  which 
the  mortgagee  has  a  right  of  entry  for  a  breach  of  a  condition  sub- 
sequent, as,  for  instance,  a  condition  for  the  payment  of  prior  mort- 
gages upon  the  property,  does  not  convey  or  extinguish  the  right 
of  entry ,^  although  an  absolute  alienation  in  fee  before  an  entry  for 
the  breach  would  extinguish  the  right  or  possibility  of  reverter;^ 
for,  as  Coke  expresses  it,^  "  nothing  in  action,  entry,  or  reentry  can 
be  granted  over ; "  and  the  reason  he  gives  for  the  rule  is,  "  for  avoid- 

^  Weed  Sewing  Machine  Co.  v.  Emerson,  '  Merritt  v.  Harris,  102  Man.  326,  and 

1 1 5  Mass.  554.  cases  cited. 

3  Dargin    v.  Basfield,   114    Mass.    492.  *  Hancock  o.  CarltOD,  6  Gray,  89 ;  Rich- 

The  words  of  the  assignment  were:  "Sell,  ardson  v,  Cambridge,  2  Allen,  118,  79  Am. 

assign,  transfer,  set  over,  and  convey  said  Dec    767  ;   Merritt  v.   Harris,  102  MiasB. 

mortgage  deed,  the  real  estate  thereby  con-  326. 

veyed,  and  the  promissory  note,  debt,  and  '  Rice  v.  Boston  &  Worcester  R.  R.  Go. 

claim   thereby  secured."     And   see  Bam-  12  Allen,  141,  and  cases  cited. 

stable  Savings  Bank  v.  Barrett,  122  Mass.  ^  Co.  Litt.  214  a.     And  see  Co.  Litt. 

172;  §972.  369  a. 
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ing  of  maintenance,  suppressing  of  rights,  and  stirring  up  of  suits/' 
which  would  happen  if  men  were  permitted  '^  to  grant  before  they 
be  in  possession.^ 

It  is  generally  true,  however,  that  one  assigning  a  bond  and  mort- 
gage impliedly  warrants  their  validity,  and  is  liable  for  a  breach  of 
such  implied  warranty,^  if  he  had  knowledge  at  the  time  of  the 
transfer  of  their  invalidity.  But  if  he  has  no  knowledge  of  any 
defect,  it  would  seem  that  he  could  not  be  held  liable  for  a  loss  sus- 
tained by  the  assignee  by  reason  of  any  invalidity .^  A  warranty 
of  the  validity  of  a  mortgage  is  a  warranty,  in  effect,  that  the  bond 
as  well  as  the  mortgage  is  valid;  for  if  the  bond  be  invalid,  the 
mortgage,  which  is  dependent  upon  the  debt,  is  invalid  also.^  But 
ordinarily  an  assignment  of  a  mortgage  does  not  in  any  way  war- 
rant the  title  to  the  mortgaged  property;  and  a  court  of  equity  can- 
not relieve  a  purchaser  of  a  mortgage  of  land,  the  title  of  which 
proves  defective,  unless  the  seller  made  representations  respecting 
the  title  upon  which  the  purchaser  was  justified  in  relying.^ 

Ordinarily  an  assignment  does  not  charge  the  assignor  with  any 
liability  to  make  good  the  mortgage  debt  assigned ;  but  he  may,  by 
special  terms  in  the  assignment,  guarantee  the  debt  just  as  he  could 
make  any  guaranty.  A  guaranty  of  the  assignee  against  loss  from 
the  mortgage  is  a  guaranty  limited  to  the  amount  paid  on  the  as- 
signment.^ A  guaranty  of  the  collection  of  a  mortgage  at  maturity 
makes  the  assignor  a  guarantor  of  the  whole  debt,  though  there  be 
no  bond  or  other  obligation  accompanying  the  mortgage.^  If  an 
assignee  having  a  guaranty  unreasonably  delays  the  collection  of  the 
mortgage,  and  in  the  mean  time  the  property  depreciates  in  value, 
the  guarantor  is  released.^ 

824  a.  Ordinarily  an  assifirnment  contains  no  oovenants  by 
the  assignor ;  but  if  a  covenant  be  inserted  that  the  assignor  had 
a  right  to  sell  and  convey,  and  that  there  is  no  incumbrance  on  his 
mortgage,  when  in  fact  he  had  previously  released  a  portion  of  the 
mortgaged  premises  to  the  mortgagor,  the  covenant  was  broken  the 
instant  it  was  made,  and  the  assignee  stood  evicted  of  the  released 
portion  of  the  mortgaged  premises  as  soon  as  the  assignment  was 
delivered. 

But  a  covenant  by  the  assignor  that  there  is  no  incumbrance 

1  Ro88  V.  Terry,  63  N.  Y.  613.  ^  Griffith  v.  Robertson,   15    Hnu,   344. 

>  Littaner   v.  Goldman,   72  N.  Y.  506,  See  §  829. 

S8  Am.  Kep.  171;  Fant  v.  Eant,  17  Gratt.  «  Waters  v.  Chase,  142  Pa   St.  463,  21 

11.  Ad.  Rep.  882. 

<  RoflB  V.  Terij,  63  N.  Y.  613.  ?  Griffith  i;.  Robertson,  15  Han,  344.    See 

«  Vincent  o.  Berry,  46  Iowa,  571.  §§  1482, 1710. 
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upon  the  mortgage  will  be  construed  with  reference  to  the  circuni- 
stances  of  the  case.  Such  a  covenant  made  upon  a  sale  of  the 
.mortgage  for  the  assignor's  own  benefit  would  be  rightly  enforced ; 
but  the  case  is  quite  different  where  the  mortgage  is  assigned  for 
the  accommodation  of  the  mortgagor,  and  at  the  suggestion  of  the 
assignee,  who  had  undertaken  to  make  a  new  loan  to  the  mortgagor 
to  enable  him  to  pay  off  the  mortgage.  A  savings  bank  had  agreed 
to  furnish  a  mortgagor  with  money  to  pay  off  an  existing  mort- 
gage which  the  holder  had  commenced  to  foreclose.  Instead  of 
making  a  new  mortgage,  the  mortgagor  gave  a  note  to  the  bank  for 
the  money,  and  the  mortgagee  assigned  his  mortgage  to  the  bank 
to  hold  as  collateral  for  the  new  note.  In  the  assignment  was  a 
clause  by  which  the  defendant  covenanted  that  there  was  no  incum- 
brance on  his  mortgage.  Some  years  previous  to  the  assignment 
defendant  had  released  a  portion  of  the  mortgaged  premises  to  the 
mortgagor,  which  was  not  remembered  when  the  assignment  was 
made.  At  that  date  the  property  remaining,  held  under  the  mort- 
gage, was  worth  several  hundred  dollars  more  than  the  money  ad- 
vanced by  the  bank ;  but  when  the  bank  sold  the  property,  five 
years  afterwards,  it  was  worth  less,  and  several  hundred  dollars 
were  due  the  bank  on  the  note.  It  was  held  that  the  covenant  was 
broken  the  instant  it  was  made;  that  the  bank  stood  evicted  of  the 
released  portions  of  the  mortgaged  premises  as  soon  as  the  assign- 
ment was  delivered,  and,  as  a  suit  could  then  have  been  instituted, 
that,  in  an  action  commenced  several  years  afterwards  by  the  bank 
on  the  covenant,  only  nominal  damages  could  be  recovered.^ 

825.  A  mortgafiTor  cannot  set  up  an  after-€U)qaired  title  as 
against  his  covenants  of  warranty.  Having  bought  land  and 
given  a  mortgage  for  the  purchase-money  containing  covenants  of 
warranty,  he  cannot  set  up  a  title  adversely  to  an  assignee  of  his 
mortgage,  although  he  acquire  such  title  under  a  sale  for  taxes 
assessed  upon  the  land  before  he  bought  it.  Such  title  inures  in- 
stantly to  the  benefit  of  the  assignee.^ 

826.  An  equitable  assignment  carries  a  power  of  sale,  in 
those  States  where  a  mortgage  is  regarded  as  merely  a  lien  and  not 
as  an  estate  in  the  land.  An  assignment  of  the  note  carries  with  it 
as  an  incident  the  mortgage,  which  may  be  enforced  in  the  name  of 
the  assignee,  and  an  indorsement  and  delivery  of  the  note  without 
a  formal  assignment  of  the  mortgage  vests  the  power  of  sale  in  the 
assignee.    The  power  passes  from  the  mortgagee,  and  can  no  longer 

1  People's  Sav.  Bank  v.  Hill,  81  Me.  71,       »  See  §§  679i  688,  148S;  Gardiner  r. 
16  Atl.  Rep.  337.  Gerriah,  23  Me.  46. 
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be  executed  by  him.^  In  Illinois  it  is  held  that  an  assignment  of 
the  mortgage  without  an  indorsement  of  the  note,  inasmuch  as  the 
mortgage  is  not  assignable,  either  at  common  law  or  by  statute,  in 
that  State,  will  not  pass  the  power  of  sale  to  the  assignee,  but  it 
will  still  remain  in  the  mortgagee,  who  alone  can  exercise  it.^ 

827.  An  a£isigninent  of  a  mortgage  may,  in  equity,  be  shown 
to  be  in  fact  collateral  security  for  a  loan,  though  it  be  absolute 
in  form.  Such  evidence  does  not  vary  or  contradict  .the  writing,  but 
establishes  a  limitation  inherent  in  the  transaction,  and  a  court  of 
equity  will  restrict  it  accordingly.^  When  the  mortgage  secures  a 
negotiable  note,  the  assignee  who  has  taken  it  as  collateral  security, 
by  an  absolute  assignment  in  the  usual  form,  though  for  only  a 
small  part  of  the  amount  secured  by  the  mortgage,  may  himself 
assign  it  to  another ;  and  this  second  assignee,  if  he  has  taken  it 
before  it  was  due,  for  full  value,  without  notice  of  the  limited  in- 
terest  of  the  assignor,  may  enforce  it  for  the  full  amount.^  But  if 
the  debt  secured  be  a  bond  or  other  non-negotiable  instrument,  the 
second  assignee  would  in  such  case  acquire  only  the  right  and  in- 
terest of  the  first  assignee ;  ^  and  the  assignor  who  pledged  the  mort- 
gage can  redeem  upon  paying  the  amount  of  the  loan  for  which  it 
was  pledged,  in  whosesoever  hands  he  may  find  it.^ 

If  such  assignee  forecloses  the  mortgage,  and  at  the  sale  bids  it 
in  for  a  sum  less  than  the  amount  of  the  debt  which  the  assign- 
ment was  made  to  secure,  inasmuch  as  he  holds  the  mortgage  after 
satisfying  his  own  claim  as  trustee  for  his  assignor,  he  is  not  allowed 
to  purchase  the  premises  for  his  own  benefit,  but  they  are  in  his 
bands  subject  to  be  redeemed  by  his  cestui  que  trust?  The  effect 
of  the  foreclosure  in  such  case  is  simply  to  bar  the  equity  of  the 
mortgagor  and  his  grantees  in  the  land,  and  it  has  no  operation 
upon  the  rights  of  the  assignor  and  his  assignee  holding  it  as  col- 
lateral security  for  an  amount  less  than  the  mortgage  debt.  The 
assignee  holds  the  mortgage  only  as  security  for  the  debt  due  him, 
and  as  trustee  for  his  assignor  for  any  surplus.  The  equitable  rule^ 
therefore,  which  forbids  a  trustee  or  person  acting  in  a  fiduciary 
capacity  to  speculate  upon  the  subject  of  the  trust,  applies  as  well 
after  the  foreclosure  as  before.     Even  in  case  one  assigning  a  mort- 

^  Olds  v.  Curomings,  31  III.  188;  Pardee  is  not  alone  sufficient  to  put  the  assignee 

V.  Lindlej,  31  111.  174,  83  Am.  Dec.  219.  upon  inquirj^or  to  prove  fraud  on  his  part. 

>  Hamilton  v.  Lubukee,  51  111.  415,  99  See  Norman  v.  Towne,  130  Mass.  52. 
Am.  Dec.  562.  «  Bush  v.  Lathrop,  22  N.  Y.  535 ;  United 

*  Pond  V.  Eddy,  113  Mass.  149.  Sutes  r.  Sturges,  1  Paine,  525. 

«  Briggs  V,   Rice,   130  Mass.   50.     The       •  Sweet  v.  Van  Wyck,  3  Barb.  Ch.  647. 
recital  in  the  assignment  of  the  consider-       ^  Hoyt  v.  Martense,  16  N.  Y.  231.    And 

ation  for  which  the  assignment  was  made  see  Slee  v.  Manhattan  Co.  1  Paige,  48. 
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§  827  a.]  ASSIGNMENT  OF  M0BT6AGBS. 

gage  as  collateral  stipulates  in  the  assignment  to  forfeit  all  inter- 
est in  the  mortgage  in  case  he  fails  to  pay  the  principal  debt  by 
a  specified  day,  such  agreement  for  forfeiture  amounts  to  no- 
thing in  equity,  and  the  assignor  still  retains  an  interest  in  the 
mortgage.^ 

Of  course  payment  of  the  original  debt,  for  which  a  mortgage  is 
assigned  as  collateral  security,  does  not  necessarily  or  ordinarily 
discharge  the  niortgage ;  but  if  this  was  originally  valid  it  remains 
valid,  and  the  assignee,  having  received  payment  of  the  original 
debt,  holds  the  mortgage  in  trust  for  his  assignor.  A  subsequent 
mortgagee  of  the  same  property  cannot  claim  in  such  case  that  the 
mortgage  is  satisfied.^ 

If  a  mortgagee  in  possession  assigns  his  mortgage  as  collateral 
security  for  a  debt,  this  is  an  admission,  which  the  mortgagor  may 
avail  himself  of,  that  it  is  a  subsisting  security.^ 

It  is  competent  to  prove  by  parol  that  a  mortgage  was  not  as- 
signed absolutely  but  as  collateral  security ;  aud  to  show,  too,  that 
in  assigning  a  mortgage  for  a  larger  amount,  the  assignor  intended, 
by  a  statement  that  there  is  to  be  a  credit  upon  the  mortgage  re- 
ducing it  to  a  sum  named,  to  reserve  to  himself  the  amount  of  the 
mortgage  over  that  sum.^  And  where  such  a  mortgage  has  been 
assigned  as  collateral  security,  as  where  a  legatee  has  taken  an  as- 
signment of  such  a  mortgage  from  the  executor,  the  assignee  does 
not  guarantee  the  sufficiency  of  it,  but  merely  undertakes  to  use 
due  diligence  in  collecting  it.^ 

827  a.  When  a  mortgage  fraudulent  in  its  inoeption,  as 
against  the  mortgagor's  creditors,  is  cusslgned  to  one  who  has 
knowledge  of  the  fraud,  he  stands  in  no  better  situation  to  enforce 
it  or  to  claim  protection  under  it  than  a  party  to  the  original  fraud- 
ulent transaction.^  The  law  will  lend  him  no  aid  whatever  for 
either  purpose.  The  burden,  however,  of  proving  that  the  assignee 
took  the  mortgage  with  notice,  or  that  he  is  not  a  bond  fide  pur- 
chaser, is  on  the  party  who  sets  up  the  fraud.' 

The  title  to  a  mortgage  that  was  fraudulent  in  its  inception,  as 
against  the  mortgagor's  creditors,  becomes  valid  in  the  hands  of 
one  who  has  purchased  it  in  good  faith  without  notice  of  the  fraud. 

1  Hughes  V,  JohnsoD,  38  Ark.  285.  «  Danboi}*  v.  Robinson,  14  N.  J.  Eq.  213, 

s  First  Nat.  Bank  v.  Scbassler  (Ky.),  2  82  Am.  Dec.  244;  ChamberUin  v.  Barnes, 

S.  W.  Rep.  145.  26  Barb.  160. 

s  Borst  V.  Boyd,  3  Sandf.  501 ;  Hansard  ?  Marshall  v,  Billingsly,  7  Ind.250;  Far- 

V.  Hardy,  18  Yes.  455,  459.  mers'  Bank  of  Ya.  v.  Douglas,  19  Miss. 

*  Wormuth  v.  Tracy,  15  Hun,  180.  469;  Langdon  v.  Keith,  9  Yt.  299. 

^  Hammond  v.  Lewis,  1  How.  14. 
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CONSTRUCTION  AND  EFFECT   OF  ASSIGNMENTS.  [§  828. 

The  contrary  of  ibis  was  asserted  in  some  of  the  earlier  cases  in 
this  country,  upon  a  distinction  taken  between  a  conveyance  fraud- 
ulent as  against  creditors  and  one  fraudulent  against  subsequent 
purchasers ;  the  former  being  held  absolutely  void,  and  the  latter 
voidable  only.  But  this  distinction  is  rejected  by  all  the  later 
authorities,  and  the  conveyance  in  both  cases  held  to  be  voidable 
only.^ 

Though  the  mortgage  was  made  with  intent  to  defraud  the  mort- 
gagor's creditors,  a  purchaser  in  good  faith  without  notice,  from  the 
fraudulent  mortgagee,  of  a  part  of  the  pretended  mortgage  debt,  will 
be  protected  against  the  claims  of  the  general  creditors  of  such 
mortgagor.  If  such  pretended  mortgage  debt  is  evidenced  by  a 
single  promissory  note,  the  purchaser  of  a  fractional  part  of  the 
debt  will  be  protected,  on  a  pro  rata  basis,  in  his  equitable  inter- 
est so  acquired.^ 

828.  Assignment  induced  by  false  representations.  —  If  the 
holder  of  a  mortgage  made  by  a  third  person  induces  another  to 
take  an  assignment  of  it  by  representations,  as  to  the  responsibility 
of  the  mortgagor  and  the  value  of  the  security,  which  are  false  in 
fact,  though  honestly  made  in  the  belief  that  they  are  true,  and 
they  are  relied  upon  by  the  purchaser,  they  are  in  legal  efiEect  fraud- 
ulent;^ and  the  assignee  may  reclaim  the  consideration.  .  He  must 
have  used,  however,  reasonable  care  in  the  transaction,  and  diligence 
in  discovering  the  facts  afterwards.  Something  more  than  mere 
failure  of  consideration  is  requisite  to  entitle  him  to  reclamation  ;^ 
either  fraud  in  fact  or  in  legal  effect  is  necessary.* 

Although  an  assignment  of  a  mortgage  be  made  for  the  purpose 
of  hindering,  delaying,  and  defeating  the  assignor's  creditors,  if  the 
assignee  purchases  it  in  good  faith  for  value,  without  notice  of  the 
fraudulent  intent  of  the  assignor,  or  of  circumstances  which  should 
have  put  him  upon  inquiry,  his  title  cannot  be  impeached.  As 
against  him  it  does  not  avail  to  show  that  the  debtor's  assignment 
was  fraudulent,  unless  it  be  also  shown  that  the  assignee  partici- 
pated in  the  fraudulent  intent,  or  took  it  under  such  circumstances 
that  he  is  chargeable  with  notice  of  the  fraudulent  intent  on  the 
part  of  the  assignor.^ 

1  See  Dan  bury  v,  EobinsoD,  14  N.  J.  Eq.  Goninan  v,  Stephenson,  24  Wis.  75.    Mc- 

213,  82  Am.  Dec.  244,  where  the  earlier  Candless  v.  Engle,  51  Pa.  St.  309. 
cases  are  cited  and  commented  npon.    And       ^  Butman  v,  Hassey,  30  Me.  263. 
see  Oriental  Bank  v.  Haskins,  3  Met.  332,        <»  Feabody  v.  Fenton,  3  Barb.  Ch.  451. 
37  Am.  Dec.  140.  0  Tantum  v.  Green,  21   N.  J.  £q.  364. 

3  Uolmest;.  Gardner  (Ohio),  33  N.E.  Rep.  And  see  Gray  v.  Schenck,  4  N.  T.  460; 

644.  Sprague  v.  Graham,  29  Me.  160. 

s  Webster  v,  Bailey,  81  Mich.  36.    See  787 


§§  829-831.]  ASSIONMENT   OF  MORTGAGES. 

829.  In  general,  it  may  be  said  that  an  assiffmnent  of  a 
mortgage  is  an  assignment  of  all  the  securities  which  the  as- 
signer  holds  against  the  mortgagor  or  others  for  the  same  debt,  and 
not  merely  of  the  claim  against  the  mortgagor.^  It  transfers  any 
judgments  that  may  have  been  obtained  against  indorsers  or  others. 
It  passes,  also,  a  mortgage  given  as  collateral  security  to  the  mort- 
gage debt  assigned.^ 

830.  The  assignment  of  a  mortgage  does  not  ceury  with  it 
a  separate  contract  of  gueuranty  of  the  payment  of  the  mortgage 
debt,  if  that  is  strictly  a  personal  engagement,  and  it  is  construed 
to  be  such  when  it  is  made  to  the  holder  of  the  mortgage  by  name, 
^^  bis  executors  and  administrators."  The  surety  is  not  holden  be- 
yond the  precise  terms  of  his  contract,  and  these  words,  in  their 
plain  and  natural  import,  do  not  signify  any  intention  to  indemnify 
any  one  but  the  person  to  whom  it  was  given.  This  person  having 
put  it  out  of  bis  power  to  receive  payment,  the  purpose  of  the 
guaranty  is  accomplished  and  the  guarantor  is  discharged.^  A 
guaranty  is  not  generally  a  negotiable  contract.  If  a  guaranty 
be  written  upon  a  mortgage,  and  the  mortgage  be  assigned,  the 
guarantor  may  set  up,  in  defence  to  a  suit  by  the  assignee  upon 
the  guaranty,  the  want  of  consideration  for  the  guaranty.^ 

831.  There  is  an  implied  covenant  in  an  assignment  of  a  mort- 
gage that  the  assignor  will  not  receive  the  money  on  the  instrument 
assigned,  or  that  if  he  does  he  will  pay  it  over  to  the  assignee. 
This  is  the  assignee's  only  security  until  he  gives  notice  to  the  mort- 
gagor. If  the  assignee  omits  to  give  such  notice,  and  the  mortgagor 
pays  the  mortgage  to  the  assignor,  the  assignee's  only  remedy  is  upon 
this  implied  covenant.^ 

On  the  other  hand,  after  such  assignment  and  notice  to  the  mort- 
gagor, the  latter  cannot,  upon  the  subsequent  insolvency  of  the 
mortgagee,  purchase  desperate  claims  against  him,  and  tender  them 
in  payment  of  the  debt,  although  the  mortgage  has  been  assigned 
only  as  collateral  security.  The  debtor  is  bound  to  respect  the 
rights  of  the  holder  of  the  debt,  and  knowing  those  rights  he 
cannot,  according  to  the  rules  of  equity,  or  the  principles  of  the 
common  law,  defeat  them.^     This  a  different  question  from  that 

I  Philips  i;.  Bank  of  Lewistown,  18  Pa.  *  Hontman  v.  Gerker,  49  Pa.  St.  2S2,88 

St.  394.    See  §  894.  Am.  Dec.  501. 

3  Philips  V.  Bank  of  Lewistown,  IS  Pa.  *  Pfailipe  v.  Bank  of  Lewistown,  18  Pa. 

8t.  394.  St.    894,   403.      See  Northampton  Bank 

•  Smith  t;.  Surr,  4  Hnn,  123.  v.  Balliet,  8  W.  &  S.  311,  42  Am.  Dec 

*  Briggs  V.  Latham,  36  Kann.  205,  13  297, 
Pac.  Rep.  129. 
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WHETHER  ASSIGNEE  TAKES  SUBJECT   TO  EQUITIES.       [§§  832-834. 

which  arises  when  the  rights  and  equities  of  the  debtor  exist  at  the 
time  of  the  assignment. 

There  is  no  implied  warranty  of  the  solvency  of  the  mortgagor, 
thongh  there  is  such  a  warranty  that  the  mortgage  debt  has  not 
already  been  paid.  But  in  case  it  has  been  paid,  the  assignor  is 
liable,  not  on  the  contract  of  assignment,  but  for  the  return  of  the 
money  or  thing  received  for  the  assignment.^ 

832.  Usury. — If  a  mortgage  be  untainted  with  usury  in  its 
origin,  it  is  not  invalidated  by  a  subsequent  usurious  transfer,  as, 
for  instance,  by  being  pledged  as  security  for  a  usurious  loan.^  The 
assignee  who  has  received  the  usury  may  be  liable  to  his  assignor 
for  the  usury  taken  ;  but  the  mortgage  itself  remains  a  valid  se- 
curity in  his  hands  against  the  mortgagor  and  the  mortgaged  prop- 
erty. 

833.  An  assiirnment  of  a  mortgage  may  be  cancelled  before 
it  is  recorded,  and,  the  note  being  indorsed  back  to  the  mortgagee, 
he  may  maintain  a  writ  of  entry  to  foreclose  the  mortgage.  The 
voluntary  surrender  of  the  only  legal  evidence  by  which  the-  as- 
signee could  establish  his  claim  may  be  regarded  as  in  the  nature  of 
an  estoppel.  By  cancelling  the  assignment  the  assignee  voluntarily 
precludes  himself  from  resorting  to  it.^  Moreover,  upon  the  retrans- 
fer  of  the  note,  the  assignee  has  no  equitable  interest  in  the  mort- 
gage. If,  therefore,  the  assignment  is  rendered  useless  and  inef- 
fectual to  the  assignee,  the  mortgage  remains  undischarged  and 
in  full  force,  and  the  right  of  enforcing  it  must  be  vested  in  the 
mortgagee,  who  alone  has  any  interest  in  it. 

VII.   Whether  an  Assignee  takes  subject  to  Equities. 

834.  An  assignee  for  value  of  a  negotiable  note  before  due 
takes  it  free  from  equities.  At  common  law,  so  far  as  a  mortgage 
is  merely  a  debt  or  security  for  a  debt,  it  is  a  chose  in  action  not 
negotiable,  and  therefore  not  assignable.  So  far  as  a  mortgage  is  a 
conveyance  of  the  legal  estate,  an  assignment  or  conveyance  of  such 
estate  may  be  made  by  a  deed  in  the  usual  form.  A  mortgage  note, 
if  negotiable  in  form,  is  of  course  assignable  by  indorsement,  and 
the  assignee  takes  the  legal  title  to  it. 

But  the  debt  being  the  principal  thing  imparts  its  character  to 
the  mortgage ;  and  although  the  mortgage  itself  in  the  beginning 
is  only  assignable  in  equity,  the  legal  rights  and  remedies  upon 

1  French  v.  Turner,  15  Ind.  59.  And  see  Lovett  v.  Dimond,  4  Edw.  22; 

3  §  841 ;  Fearsall  v.  Kingsland,  3  Edw.    Donnington  v.  Meeker,  11  N.  J.  £q.  362. 
195;  Warner  v.  Gouvemeur,  1   Barb.  36.        '  Howe  v.  Wilder,  11  Gray,  267. 
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§  834.]  ASSIGNMENT  OF  MORTGAGES. 

the  debt  have  become  fixed  upon  this  inoldent  of  the  debt,  and 
the  equitable  principles  in  regard  to  the  mortgage  have  become 
naturalized  in  the  common  law  system.  When,  therefore,  the  debt 
secured  is  in  the  form  of  a  negotiable  note,  a  legal  transfer  of  this 
carries  with  it  the  mortgage  security  ;  and  inasmuch  as  a  n^otiable 
promissory  note  by  the  commercial  law,  when  assigned  for  value 
before  maturity,  passes  to  the  assignee  free  of  all  equitable  defences 
to  which  it  was  subject  in  the  hands  of  the  payee,  it  does  not  lose 
this  character  which  it  has  under  the  commercial  law  when  it  is 
secured  by  a  mortgage.  The  mortgage  rather  is  regarded  as  follow- 
ing the  note,  and  as  taking  the  same  character ;  and  it  is  the  gen- 
erally received  doctrine  that  the  assignee  of  a  mortgage  securing  a 
negotiable  note,  taking  it  in  good  faith  before  maturity,  takes  it 
free  from  any  equities  existing  between  the  original  parties.^ 

^  Beals  V.  Ned  do,  1  McCrary,  206, 2  Fed.  New  Hampihire :  Paige  v,  Chapmao,  58 

Rep.  41;   Carpenter  v.  Longan,   16  Wall.  N.  H.  333.    New  York:  Gould  o.  Marsh,  4 

271 ;  KenicotC  r.  Sapervisors,  16  Wall.  452 ;  Thomp.  &  C.  128,  1  Hun,  566.    Sonth  CtrD- 

Sawyer    t;.   Prickett,  19  Wall.    146,  166;  Una:  Dearman  v.  Trimmier,  26  S.  C.  506, 

Hayden  v.  Drury,3  Fed.  Rep.  782 ;  Hay  den  2  S.  E.  Rep.  501, 505,  per  Mclver,  J.    Wit- 

V.  Snow,  9  Bibs.  511 ;  Myers  v.  Hazzard,  4  oonsin:  Croft  v.  Bunster,  9  Wis.  503,  510; 

McCrary,  94 ;  Swett  v.  Stark,  31  Fed.  Rep.  Cornell  v.  Hichens,  1 1  Wis.  353  ;  Fisher  r. 

858.    Indiana :  Catherwood  v.  Barrows,  7  Otis,  3  Ohand.  83  ;  Martineau  v,  McCollanu 

Reporter,  492;  Gabbert  v.  Schwartz,  69  Ind.  4  Chand.  153  ;  Kelley  r.  Whitney,  45  Wis. 

450.    Iowa:  Preston  v.  Case,  42 Iowa, 549 ;  110,  7   Reporter,  126,  30  Am.  Rep.  697; 

Updcgraft  t;.  Edwards,  45  Iowa,  513 ;  Far-  Blakely  v.  Twining,  69  Wis.  238,  34  N.  W. 

mers*  Nat  Bank  v,  Fletcher,  44  Iowa,  252.  Rep.  132. 

Kansas :  Burhans  v.  Hatcheson,  25  Kans.  In  New  Jersey  it  is  provided  by  statute 
625,  1 3  Cent.  L.  J.  56,  37  Am.  Rep.  274 ;  that  mortgages  shall  be  assignable  at  law, 
Lewis  V.  Kirk,  28  Kans.  497,  42  Am.  Rep.  and  that  the  assignee  may  sue  in  hia  own 
173.  Kentucky:  Duncan  v.  Louisville,  13  name;  but  that  in  such  suit  there  shall  be 
Bush,  378,  26  Am.  Rep.  201.  Louisiana:  allowed  all  just  set-offs  and  other  defencei 
Billgery  v.  Ferguson,  30  La.  Ann.  84 ;  State  against  the  assignor  that  would  have  been 
Nat.  Bank  v.  Flathers,  45  La.  Ann.  — ,  12  allowed  in  any  action  brought  by  him  and 
So.  Rep.  243 ;  Carpenter  v.  Allen,  16  La.  existing  before  the  defendant  had  notice  of 
Ann.  435 ;  Gardner  i;.  Maxwell,  27  La.  Ann.  such  assignment,  and  all  payments  made 
561 ;  Taylor  v,  Bowles,  28  La.  Ann.  294 ;  to  the  assignor  in  good  faith  before  such 
Davis  V.  Greve,  32  La.  Ann.  420 ;  Butler  u.  notice.  Rev.  1877,  p.  708. 
Slocomb,  33  La.  Ann.  170.  Maine :  Sprague  In  New  York  a  bond  is  almost  exclusively 
v.  Graham,  29  Me.  160;  Pierce  v.  Faunce,  used  in  connection  with  a  mortgage.  In 
47  Me.  507.  Massachusetts :  Taylor  v.  Page,  the  recent  case  of  Union  College  p.  Wheeler, 
6  Allen,  86.  Michigan :  Dutton  t;.  Ives,  5  61  N.  Y.  88,  Mr.  Commissioner  Dwight,  re- 
Mich.  515 ;  Cicotte  v.  Gagnier,  2  Mich.  381 ;  ferring  to  the  cases  cited  in  support  of  the 
Bloomer  v,  Henderson,  8  Mich.  395, 77  Am.  rule  above  stated,  said  :  "  These  cases  have 
Dec.  453;  Reeves  v.  Scully,  Walk.  248;  not  yet  become  established  law  in  this  State. 
Jones  17.  Smith,  22  Mich.  360 ;  Helmer  v.  If  sound,  they  must  be  made  to  rest  on  rules 
Krolick,  36  Mich.  371 ;  Bamum  v.  Phenix,  of  law  attending  the  transfer  of  negotiable 
60  Mich.  388,  27  N.  W.  Rep.  577.  Missouri :  paper,  and  cannot  be  held  by  indirection  to 
Hagermtm  v.  Sutton,  91  Mo.  519,  4  S.  W.  overthrow  a  rule  concerning  the  ordinary 
Rep.  73 ;  Logan  v.  Smith,  62  Mo.  455,  over-  bond  and  mortgage  which  has  become  fixed 
ruling  an  earlier  case.  Nebraska :  Webb  in  our  jurisprudence."  Likewise  in  Fsam- 
V.  Hoselton,  4  Neb.  308,  19  Am.  Rep.  638.  sylvania  a  bond  instead  of  a  note  is  almost 
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WHETHER  ASSIGNEE  TAKES  SUBJECT  TO  EQUITIES.  [§  885. 

The  f&ct  that  the  note  is  payable  several  years  after  date,  or  that 
it  has  a  memorandum  upon  its  face  that  it  is  secured  by  a  mortgage 
upon  land,  does  not  affect  its  negotiability.^ 

A  transfer  of  a  note  and  mortgage  made  by  a  separate  instru- 
ment, such  as  a  negotiable  bond  of  a  corporation,  which  recites 
that  the  note  and  mortgage  are  transferred  as  security  for  the 
bond,  and  are  transferable  only  in  connection  with  it,  is  held  in 
Wisconsin  to  be  in  effect  an  indorsement  of  the  note,  such  as 
authorizes  a  holder,  who  takes  it  for  value  before  due,  without 
notice  of  any  defence,  to  enforce  it  against  the  maker.  Such  as- 
signee is  regarded  as  the  holder  of  the  legal  title  free  from  all 
equities.^ 

835.  In  such  case  it  does  not  matter  that  the  considera- 
tion of  the  mortfiTfiifire  was  wholly  void,  as  where  the  considera- 
tion was  the  price  of  intoxicating  liquors  sold  in  violation  of  law  ;^ 
or  that  the  mortgage  was  originally  given  without  consideration.^ 
The  negotiable  note  secured  by  the  mortgage  is  valid  in  the  hands 
of  a  bond  fide  indorsee  for  value  without  notice  of  the  illegal  con- 
sideration for  which  it  was  given.  When  the  mortgage  is  assigned 
at  the  time  when  the  note  is  indorsed,  there  is  no  principle  or  au- 
thority which  makes  the  mortgage  less  valid  than  the  note. 

A  band  fide  assignee  for  value  of  a  mortgage  of  land  may  en- 
force it  by  foreclosure,  although  it  was  originally  given  as  consid- 
eration for  a  transfer  of  the  land  fraudulent  as  to  creditors,  and  such 
transfer  has  been  adjudged  void.  The  parties  engaged  in  such 
fraud  are  estopped  from  setting  it  up.^ 

The  assignee  of  a  mortgage  note  takes  it  subject  to  equities  in 
favor  of  the  mortgagor,  of  which  the  assignee  had  notice  at  the 
time  he  took  it.^ 

always  used.    Mr.  Jnstice  Thompson  said,  ject  to  equities.    Ashton's  App.  73  Pa.  St 

in  Horstroan  v.  Gerker,  49  Pa.  St.  282,  that  153. 

although  a  mortgage  *'may  be  assigned  so  ^  Duncan  v.  Louisville,  13  Bosh,  378,  26 

as  to  permit  the  assignee  to  sue  in  his  own  Am.  Rep.  201. 

name,  yet  it  is  subject  to  the  same  equities  ^  Bange  v,  Flint,  25  VTis.  544 ;  Crosby  v, 
and  rules  that  govern  other  non-negotiable  Roub,  16  VTis.  616, 84  Am.  Dec.  720 ;  Mur- 
instruments  or  claims."    No  case  involving  phy  v.  Dunning,  30  Wis.  296 ;  Callanan  v. 
the  qaestion  of  the  admissibility  of  equities  Judd,  23  Wis.  343 ;  City  Bank  v.  McCIel- 
against  the  holder  of  a  negotiable  note  se-  Ian,  21  Wis.  112.     Contra,  in  Iowa  :  Frank- 
cared  by  a  mortgage  has  been  noticed.   See  lin  v.  Twogood,  18  Iowa,  515,  25  Iowa,  520, 
Pryor  v.  Wood,  31  Pa.  St  142  ;  Twitchell  96  Am.  Dec  73. 
V.  McMurtrie,  77  Pa.  St.  383 ;   Rider  w.  «  Taylor  r.  Page,  6  Allen,  86. 
Johnson,  20  Pa.  St.  190 ;  Stephens  v.  Wei-  <  Paige  v.  Chapman,  58  N.  H.  333. 
don,  151  Pa.  St.  520,  25  Atl.  Rep.  28.    But  >  Smart  v.  Bement,  4  Abb.  App.  Dec 
a  creditor  taking  an  assignment  of  a  mort>  253. 

gage  as  security  for  a  preexisting  indebt-  >  Mullanphy  Bank  v.  Scbott,  135  111.  655, 

edness  is  not  a  purchaser,  bat  holds  it  sab-  26  N.  £.  Rep.  640.. 
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The  assignee  of  a  mortgage  obtained  by  the  fraud  or  forgery  of 
the  assignee's  agent  cannot  be  a  purchaser  for  value.^ 

One  who  undertakes  to  buy  up  a  mortgage  for  the  mortgagor,  for 
a  sum  less  than  its  face  value,  cannot  take  an  assignment  of  it  to 
himself  and  hold  it,  and  enforce  it  for  its  full  amount.^ 

836.  An  ezoeption  to  this  general  rule  occurs  when  the  as- 
signment by  its  terms  is  made  subject  to  the  rights  of  the  mort^ 
gagor.  Thus,  for  instance,  where  a  mortgage  made  partly  to  se^ 
cure  future  advances  was  assigned  by  the  mortgagee  by  a  deed 
which  purported  to  transfer  all  .his  right,  title,  and  estate  in  the 
mortgaged  premises,  and  the  debt  or  note  secured  by  the  mort- 
gage, subject,  however,  to  all  the  rights  of  the  mortgagor  in  and 
to  the  same,  it  was  held  that  the  assignee  took  no  greater  rights 
than  the  mortgagee  himself  had.^  This  decision  was  placed  upon 
the  ground  that  this  language  was  used  in  its  ordinary  and  cur- 
rent meaning,  and  not  in  any  special  and  technical  sense,  and  that 
the  natural  construction  of  it  is  that  it  preserves  all  the  equities 
of  the  mortgagor ;  and  this  construction,  not  being  inconsistent  with 
the  purpose  and  intention  of  the  instrument,  must  prevail.  But 
the  fact  that  the  assignment  is  expressed  to  be  of  the  mortgagee's 
*^  interest "  in  the  note  and  mortgage  is  not  notice  to  the  assignee 
that  the  note  was  given  to  cover  future  advances,  and  that  the  full 
amount  has  not  been  advanced  to  the  mortgagor.^ 

In  a  recent  case  in  South  Carolina  the  general  rule  is  held  to 
apply  only  where  the  note  is  capable  of  being  used  and  is  used  in 
the  proceeding  to  foreclose  the  assigned  mortgage ;  and  that  where 
the  note  has  lost  its  legal  vitality,  and  all  right  of  action  upon  it 
is  gone,  the  general  rule  does  not  apply.  A  note  was  given  for 
the  price  of  a  horse,  and  was  secured  by  a  real  estate  mortgage. 
The  mortgagee  before  maturity  transferred  the  note  and  mortgage 
as  collateral  security  for  an  existing  debt.  Afterwards  the  horse, 
not  answering  the  warranty,  was  returned  to  the  seller,  the  mort- 
gagee. After  the  note  had  become  barred  by  the  statute  of  limita- 
tions, the  assignee  foreclosed  the  mortgage  and  sold  the  land.  In 
an  action  to  have  the  note  and  mortgage  cancelled,  and  for  an  ac- 
counting for  the  proceeds  of  the  sale,  it  was  held  that,  as  the  note 
was  barred  at  the  time  of  the  foreclosure,  the  assignee  could  not 
rely  upon  the  protection  afforded  by  the  law  merchant  to  innocent 

1  Laprad  v.  Sherwood,  79  Mich.  520,  44       '  Fisher  v,  Otis,  3  Ghand.  S8. 
N.  W.  Rep.  943.  *  Bassett  v.  Daniels,  136  Mass,  547. 

^  Albertson  v.  Fellows,  45  N.  J.  £q.  306, 
17  Atl.  Rep.  816. 
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WHETHER  ASSIGNEE  TAKES  SUBJECT  TO  EQUITIES.  [§  837. 

purchasers  of  negotiable  paper  before  matarity,  but  could  rely  only 
upon  the  equitable  protection  extended  to  a  purchaser  of  the  mort- 
gage without  notice  of  existing  equities  ;  and  that,  as  the  assignee 
gaTe  no  present  consideration  for  the  purchase,  the  equitable  rule 
Tiras  not  applicable ;  and  hence  he  took  subject  to  the  defence  of 
failure  of  consideration  for  the  making  of  the  mortgage,  and  was 
bound  to  account  for  the  proceeds  of  the  sale  of  the  mortgaged 
land.i 

837.  If  the  mortgaere  note  be  indorsed  before  maturity,  and 
the  mortgage  delivered  without  any  assignment  of  it  at  the  time, 
or  be  not  delivered'  at  all,  the  indorsee  acquires  an  interest  in  the 
mortgage  which  he  may  enforce  through  the  mortgagee  as  holding 
it  for  his  benefit;^  and  the  owner  of  the  equity  of  redemption 
cannot,  in  a  suit  to  redeem,  set  off  against  the  indorsee  claim's  he 
holds  against  the  mortgagee  acquired  after  such  indorsement  and 
delivery,  and  before  the  mortgage  was  assigned  formally  to  the 
purchaser.® 

But  the  mere  delivery  of  a  negotiable  note  secured  by  mortgage, 
without  indorsement,  gives  the  assignee  no  protection  against  the 
equities  existing  in  favor  of  the  maker  of  the  securities,  because 
the  note  must  necessarily  be  enforced  in  the  name  of  such  assignor.^ 
Moreover,  such  holder  of  an  unindorsed  note,  without  an  assign- 
ment of  the  mortgage,  can  claim  no  interest  in  the  security  as 
against  a  subsequent  legal  assignee  in  good  faith  of  the  mortgage, 
and  of  a  duplicate  note  obtained  from  the  mortgagor  by  the  artifice 
of  the  mortgagee.  The  purchaser,  taking  a  formal  assignment  of 
the  mortgage  and  indorsement  of  the  note,  may  properly  rely  upon 
the  record.  Having  no  actual  or  constructive  notice  of  title  in  any 
other  than  the  party  who  appears  by  the  record  to  be  the  owner  of 
the  mortgage,  he  is  entitled  to  the  protection  of  the  record.^    Such 

1  Dearman  v,  Trimmier,  26  S.  C.  506,  2  ter  of  the  title  by  which  he  holds  the  mort- 

8.  E.  Rep.  501.    Mr.  Justice  Mclver  deliv-  gag©,  when  the  well-settled  rule  is  that  the 

ered  an  able  opinion,  in  which  he  sajs  that  loss  of  the  right  of  action  on  the  note  does 

he  has  not  been  able  to  find  a  single  case  no*  deprive  the  holder  of  the  mortgage  of 

where    the  question    has  been  considered  !>»  "gli^  'o  enforce  that  1 

under  the  circumstances  presented  in  the  ^  Myers    v.    Hazzard,  4    McCrary,  94 ; 

present  case.  Green  v.  Hart,  1  Johns.  580 ;  Jackson  v. 

In  regard  to  this  decision,  it  is  pertinent  Blodget,  5  Cow.  202;  per  Shaw,  C.  J.,  in 

to  ask  whether  the  validity  of  the  assign-  Young  v.  Miller,  6  Gray,  152;  Morris  v. 

ment  is  not  to  be  determined  as  of  the  time  Bacon,  123  Mass.  58,  25  Am.  Rep.  17. 

when  the  assignment  is  made?     If  the  «  Breen  v.  Seward,  11  Gray,  118. 

assignee  then  acquired  a  title  to  the  mort-  *  Blunt  v.  Norris,  123  Mass.  55,  25  Am. 

gage  free  from  all  equities  existing  between  Bep.  14. 

the  parties  to  the  mortgage,  why  should  the  '  Blunt  v.  Norris,  123  Mass.  55,  25  Am. 

statute  of  limitations,  by  taking  away  the  Bep.  14. 

remedy  upon  the  note,  change  the  charac-  793 


§  838.]  ASSIGNMENT   OF  MORTGAGES. 

a  case  is  quite  different  from  one  where  the  mortgage  note  was  in- 
dorsed to  a  holder  for  value,  and  afterwards  the  mortgagee  assigned 
the  mortgage  to  another  and  delivered  to  him  another  note  similar 
in  terms  to  that  described  in  the  mortgage,  but  not  the  genuine 
note.  In  the  latter  case  the  indorsee  of  the  mortgage  note  is  enti- 
tled in  equity  to  an  assignment  of  the  mortgage,  which  tbe  mort- 
gagee or  any  subsequent  assignee  from  him  holds  in  trust  for  the 
legal  assignee  of  the  debt.^  But  if  a  recorded  assignment  shows 
that  the  mortgage  debt  has  already  been  assigned,  a  subsequent 
transfer  of  the  mortgage  note  accompanied  by  an  assignment  of 
the  mortgage  confers  no  title  to  the  mortgage  debt.  Thus,  where 
a  mortgage  with  a  mortgage  note  indorsed  in  blank,  and  having  a 
memorandum  upon  it  that  it  was  secured  by  mortgage  upon  real 
estate,  was  transferred  by  an  assignment,  which  purported  npon  its 
face  to  be  made  as  collateral  to  a  note  of  the  assignor  of  less 
amount,  and  the  assignee  afterwards  indorsed  the  smaller  note,  re- 
taining the  mortgage  note,  and  transferred  the  mortgage  by  an  as- 
signment in  like  words  to  the  first  assignment,  the  assignments 
being  duly  recorded,  the  latter  assignee  acquired  a  title  to  the  mort- 
gage debt  which  the  holder  of  the  mortgage  note  could  not  impair 
by  a  subsequent  transfer  of  that  note,  accompanied  by  an  assign- 
ment of  the  mortgage.  A  purchaser  of  the  mortgage  note,  after 
the  record  of  the  previous  assignment  and  under  the  circumstances 
of  the  case,  could  not  be  regarded  as  an  innocent  purchaser  for  value 
without  notice.^ 

But  an  assignment  of  the  mortgage  without  the  debt  transfers 
only  a  naked  trust,  and  the  mortgagor  is  still  entitled  to  all  the 
equities  existing  in  his  favor  against  the  note,  in  the  same  manner 
as  if  the  mortgage  had  not  been  assigned.^  In  such  case,  even  if 
the  mortgage  be  assigned  in  part  fulfilment  of  a  promise  to  transfer 
both  as  a  gift,  and  the  note  be  not  delivered,  there  is  no  transfer  of 
the  debt.* 

If  a  mortgage  purporting  to  secure  a  promissory  note  be  executed 
without  the  delivery  of  any  note,  an  assignee  of  the  mortgage 
takes  it  subject  to  all  equities  existing  between  the  original  par- 
ties.^ 

838.  Contrary  to  the  general  doctrine,  it  is  held  in  a  few 
States  that,  although  the  mortgage  note  is  negotiable,  the  mortgage 

1  Morrig  v.  Bacon,  123  Mass.  58,  25  Am.  *  Pope  v.  JacobuB,  10  Iowa,  262. 

Rep.  17.  4  Wilson  v.  Carpenter,  17  Wis.  512. 

>  Strong  V.  Jacksonj  123  Mass.  60,  25  ^  Burbank  v,  Warwick,  52  Iowa,  493,  3 

Am.  Rep.  19.  N.  W.  Rep.  519. 
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itself  is  only  assignable  in  equity,  and  therefore  the  assignee  hav- 
ing to  resort  to  equity  to  enforce  his  rights  is  compelled  to  do  equity 
towards  the  mortgagor,  and  allow  him  all  the  rights  of  defence  he 
bad  against  the  mortgagee.^  Although  the  purchaser  of  a  note 
before  maturity  takes  it  subject  to  no  equities  existing  between  the 
original  parties,  yet  if  it  is  secured  by  mortgage  the  non-assignable 
character  of  the  security  qualifies  his  rights  and  remedies  upon  the 
note,  and  makes  it  subject  to  the  defences  and  equities  to  which  it 
\7as  liable  in  the  hands  of  the  assignor. 

A  mortgage  distinct  from  the  debt  has  no  value  in  itself,  and,  if 
assigned,  the  assignee  holds  it  in  trust  for  the  holder  of  the  note  or 
debt.  The  mortgage  is  not  assignable  either  by  statute  or  by  the 
common  law.^  The  mortgage  follows  the  notes  only  in  equity,  and 
is  subject  in  the  hands  of  the  assignee  to  any  defence  which  would 
avail  against  it  in  the  hands  of  the  mortgagee  himself,  although  the 
assignee  may  have  purchased  the  note  in  good  faith  for  a  valuable 
consideration  and  before  maturity.^  By  the  assignment  of  the 
notes  the  assignee  obtained  an  equitable  interest  in  the  mortgage, 
which  courts  of  equity  under  certain  circumstances  will  enforce,  if 
it  can  be  done  without  a  violation  of  the  equitable  rights  of  others. 
He  who  buys  that  which  is  not  assignable  at  law,  relying  upon  a 
court  of  chancery  to  protect  and  enforce  his  rights,  takes  it  sub- 
ject to  all  infirmities  to  which  it  is  liable  in  the  hands  of  the 
assignor. 

This  is  the  view  taken  by  the  courts  in  Illinois,^  Ohio,^  and 
Oregon.® 

In  New  Jersey  it  is  provided  by  statute  that,  in  a  suit  by  an  as- 
signee of  a  mortgage,  all  just  set-^ffs  and  other  defences  shall  be 

^  Johnson  v.  Carpenter,  7   Minn.   176;  kins  v.  Bauer,  8  Bradw.  634;   Foster  v, 

Hostetter  r.  Alexander,  22  Minn.  559  ;  Bou-  Strong,  5  Bradw.  223  ;  Gnuwij  v.  Reinback, 

ligny  V.  Fortier,  17  La.  Ann.  121.  4  Bradw.  341  ;  Ellis  v,  Sisson,  96  111.  105 ; 

>  Medley  v,  Elliott,  62  111.  .'>S2.  United  States  Mortgage  Co.  v.  Gross,  93  III. 

B  Olds  V.  Cummings,  31  III.  188;  V7hite  483;   Chicago,  Danyille  &  Vineennes  Rj. 

V.  Sutherland,  64  111.  181  ;  Fortier  v.  Darst,  Co.  r.  Loewenthal,  98   111.  433;   Miller  v. 

31  111.  212;  Summer  v.  Wangh,  56  111.  531.  Larned,  103  111.  562.     This  rule,  however. 

The  assignment  of  the  note  carries  the  se-  has  reference  only  to  equities  existing  in 

curity  of  a  deed  made  in  trust  to  another  the  original  obligor,  and  not  to  latent  eqni- 

person,  and  a  court  of  equity  will  compel  ties  against  the  assignor  residing  in  third 

the  trustee  to  sell  for  the  benefit  of  the  persons.     Olds  v.  Cummings,  31  111.  188; 

holder  of  the  notes.    Sargent  v.  Howe,  21  Walker  v.  Dement,  42  111.  272 ;  Silverman 

111.14.  V.  Bullock,  98  111.  11. 

*  Olds  V.  Cummings,  31   111.   188,  192;  6  Baily  v.  Smith,  14  Ohio  St.  396. 

Walker  v.  Dement,  42  HI.  273 ;  Bryant  v.  •  Corbett  v.  Woodward,  5  Sawyer,  403, 

Vix,  83  111.  11  ;  Fortier  v.  Darst,  31   111.  n  Chicago  L.  N.  246. 
212;  Darst  v.  Gale,  83  111.  136,  137;  Jen- 
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allowed  against  him  which  woald  have  been  allowed  if  his  assignor 
had  brought  the  action.^ 

83G.  The  ground  upon  which  the  decisions  rest  is  chiefly 
that,  while  notes  are  made  negotiable  by  commercial  usage,  or  by 
statute,  there  is  no  such  usage  or  provision  as  to  mortgages,  and 
therefore  the  assignee  of  a  mortgage  takes  it,  as  he  would  any  other 
chose  in  action,  subject  to  all  the  equities  which  subsisted  against  it 
while  in  the  hands  of  the  original  holder.^ 

This  view  was  adopted  in  the  Territory  of  Colorado  in  a  case 
where  the  mortgagee  had  a  pledge  of  personal  property  in  addition 
to  the  note  and  mortgage,  which  were  assigned  before*  maturity  to  a 
bond  fide  purchaser.  Previous  to  the  assignment  a  part  of  the  debt 
had  been  paid  by  a  sale  of  a  portion  of  the  property  pledged,  but 
no  credit  was  indorsed  on  the  note.  It  was  held  that  a  mortgagor, 
in  a  suit  by  the  assignee  to  foreclose  the  mortgage,  was  entitled  to 
be  credited  with  such  payment." 

840.  The  generally  accepted  doctrine  waa  affirmed  by  the 
Supreme  Court  of  the  United  States  that  the  assignee  for  value 
before  maturity  of  a  negotiable  note  and  a  mortgage  securing  it  is 
unaffected  by  any  equities  to  which  it  would  be  subject  in  the 
hands  of  the  mortgagee,  and  of  which  the  assignee  had  no  notice.^ 
Mr.  Justice  Swayne  answers  the  view  of  the  last  named  case  taken 
in  the  lower  court,  and  in  the  decisions  with  which  that  is  in  accord. 
**  The  transfer  of  the  note,"  he  says,  "  carries  with  it  the  security, 
without  any  formal  assignment  or  delivery,  or  even  mention  of  the 
latter.  If  not  assignable  at  law,  it  is  clearly  so  in  equity.  When 
the  amount  due  on  the  note  is  ascertained  in  the  foreclosure  pro- 
ceeding, equity  recognizes  it  as  conclusive,  and  decrees  accordingly. 
Whether  the  title  of  the  assignee  is  legal  or  equitable  is  immate- 
rial. The  result  follows  irrespective  of  that  question.  The  process 
is  only  a  mode  of  enforcing  a  lien.  All  the  authorities  agree  that 
the  debt  is  the  principal  thing  and  the  mortgage  an  accessory. 
Equity  puts  the  principal  and  accessory  upon  a  footing  of  equality, 
and  gives  to  the  assignee  of  the  evidence  of  the  debt  the  same 
rights  in  regard  to  both.     There  is  no  departure  from  any  principle 

^  R.  S.  1877,  p.  708,  §  31;  Woodruff  9.  for  negotiable  paper  was  ankuown,    and 

Morristown  Inst,  for  Savings,  34  N.  J.  £q.  rested  upon  the  ground  that,  in  an  action 

174,  179.  at  law  on  the  covenant  or  bond  in  general 

^  The  doctrine  that  an  assignee  can  en-  use,  sach  was  the  rule.  Duncan  p.  Louis- 
force  the  mortgage  for  no  more  than  is  due,  ville,  13  Bush,  378,  26  Am.  Rep.  201,  per 
as  between  the  mortgagor  and  mortgagee,  Cofer,  J. 

hail  its  origin  at  a  time  when  the  practice  '  Longan  v.  Carpenter,  I  Colo.  205. 

of  giving  mortgages  as  collateral  aecurity  ^  Carpenter  o.  Iiongan,  16  Wall.  271. 
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of  law  or  eqaity  in  reaching  this  conclusion.  There  is  no  analogy 
between  this  case  and  one  where  a  chose  in  action  standing  alone  is 
sought  to  be  enforced.  The  fallacy  which  lies  in  overlooking  this 
distinction  has  misled  many  able  minds,  and  is  the  source  of  all  the 
confusion  that  exists.  The  mortgage  can  have  no  separate  exist- 
ence. When  the  note  is  paid  the  mortgage  expires.  It  cannot 
survive  for  a  moment  the  debt  which  the  note  represents.  This 
dependent  and  incidental  relation  is  the  controlling  consideration, 
and  takes  the  case  out  of  the  rule  applied  to  choses  in  action  where 
such  relation  of  dependence  exists.  Acceasorium  non  ducit^  sequitur 
principale" 

841.  When  the  note  secured  is  overdue  or  non-neffotiable, 
one  who  takes  an  assignment  of  the  mortgage  is  no  longer  entitled 
to  this  protection,  but  takes  it  subject  to  all  defences  which  the 
mortgagor  might  have  set  up  against  the  original  mortgagee,  al- 
though he  has  no  notice  of  any  such  defence,  and  there  is  nothing 
upon  the  face  of  the  papers  to  indicate  it.  The  mortgage  and  note 
are  subject  to  the  same  equities  that  the  note  would  be  subject  to 
if  not  secured.^ 

If  the  mortgage  secures  several  notes,  one  of  which  is  overdue  at 
the  time  of  the  assignment,  the  assignee  having  notice  from  the 
face  of  the  notes  that  all  were  executed  upon  the  same  day,  and 
that  all  of  them  were  secured  by  the  same  mortgage,  takes  the  as- 
signment subject  not  only  to  the  equities  that  may  exist  between 
the  mortgagor  and  mortgagee  as  to  the  note  that  is  overdue,  but 
also  to  such  equities  as  to  the  notes  not  due.  One  of  the  notes 
being  past  due  puts  the  assignee  upon  inquiry  as  to  that  note,  and 
an  inquiry  as  to  that  involves  an  investigation  as  to  all  the  notes, 
as  they  constitute  one  transaction.^ 

But  when  it  is  said  that  an  assignee  of  a  mortgage  and  note 
when  overdue  takes  them  subject  to  the  equities  existing  between 
the  parties  to  the  mortgage,  it  is  to  be  understood  that  only  such 
equities  attach  as  attach  to  that  particular  note,  and  would  be  avail- 
able between  those  parties  to  control,  qualify,  or  extinguish  the  de- 
mand. The  only  equitable  defences  which  such  an  assignee  has  to 
guard  against  are  those  which  have  arisen  since  the  execution  of 

1  FiBh  17.  French,  15  Gray,  520;  Robe-  289,  42  N.  W.  Kep.  267;  Cooper  v.  Smith, 

son  9.  RobeBon  (N.  J.),  26  Atl.  Rep.  563,  75  Mich.  247,  42  N.  W.  Rep.  815  ;  Owen  v, 

affirming  923  Atl.  Rep.  612;  Howard  v.  Evana  (N.  Y.),  31  N.E.Rep.  999;  Miller  v. 

Gresham,  27  Ga.  347 ;  Reddish  v.  Ritchie,  Marckle,  21  111.  152;  Scott  v.  Maglonghlin, 

17  Fla.  867 ;   Sharts  v.  Await,  73  Ind.  304 ;  133  111.  33,  24  N.  E.  Rep.  1030. 

McKenna  v.  Kirkwood,  50  Mich.  544, 15  N.  ^  Abele  v,  McGuigan,  78  Mich.  415,  44 

W.  Rep.  898 ;  Whitney  v,  Traynor,  74  Wia.  N.  W.  Rep.  393. 
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the  note,  and  which  are  not  collateral  but  relate  to  the  note  itself ; 
and  those  which  are  inherent  in  the  note,  and  would  show  it  to 
have  been  yoid  ab  initio^  such  as  fraud,  mistake,  or  absence  of  con- 
sideration. Therefore,  where  a  mortgage  note  was  indorsed  and 
the  mortgage  assigned  after  maturity  by  the  mortgagee  to  his  attor- 
ney for  the  purpose  of  collection,  and  the  latter  sold  and  transferred 
the  same  to  an  innocent  purchaser  for  value,  and  without  notice 
of  the  want  of  authority  in  the  attorney  or  of  his  fraud  upon  his 
client,  no  relief  can  be  afforded  the  latter.  Moreover,  as  the  loss 
must  fall  in  such  case  upon  one  of  two  innocent  parties,  it  should 
fall  upon  him  who  has  most  trusted  the  party  through  whom  the 
loss  came ;  and  in  this  case  the  loss  should  fall  upon  the  mortgagee.^ 

Moreover,  an  assignment  made  to  secure  a  preexisting  debt  does 
not  give  the  assignee  the  position  of  a  purchaser  for  value,  and  en- 
title him  to  hold  the  mortgage  free  of  the  equities  to  which  bis  as- 
signor was  subject ;  but  in  such  case,  although  he  takes  the  note 
before  maturity,  he  takes  it  subject  to  such  equities.^ 

The  fact  that  instalments  of  interest  are  overdue  and  unpaid 
upon  a  mortg^e  note  at  the  time  of  its  assignment,  or  that  the 
note  is  indorsed  without  recourse,  does  not  affect  the  rights  of  the 
assignee  as  a  bond  fide  holder.^  Mere  circumstances  of  suspicion  of 
infirmity  in  the  title  to  the  note,  or  knowledge  of  facts  that  would 
excite  suspicion  in  the  mind  of  a  prudent  man,  if  there  is  no  bad 
faith,  does  not  affect  the  rights  of  a  purchaser.^ 

841  a.  If  no  note  or  other  personal  obligation  is  given  with 
the  mortgage,  but  this  merely  secures  a  debt  or  liability  not  evi- 
denced by  any  separate  obligation,  a  subsequent  assignee  of  the 
mortgage  takes  it  subject  to  the  equities  in  favor  of  the  mortgagor. 
The  mortgage  itself  is  not  a  negotiable  instrument.*^ 

A  mortgage  given  to  indemnify  the  mortgagee  against  loss  as  a 
surety  upon  a  note  is  not  negotiable  under  the  law  merchant,  for 
the  mortgage  in  such  case  is  not  an  incident  to  the  note,  and  does 
not  as  such  pass  with  it  to  a  third  person.  The  assignee  of  such  a 
mortgage  takes  it  subject  to  the  equities  between  the  mortgagor 
and  mortgagee,  and  with  no  other  rights  than  his  assignor  had.^ 

842.  A  bond  not  being  a  negotiable  instrument  is  subject, 

1  Everaole  v.  Manll,  50  Md.  95.  National  Bank  r.  Kirby,  108  Mass.  497 ; 

s  Glidden  v.  Hunt,  24  Pick.  221 ;  Clark  Jones  on  Corp.  Bonds  an^  Mortg.  §  1S8. 
V.  Flint,  22  Pick.  231,  33  Am.  Dec.  733.  *  Rellcy  v.  Whitney,  45  Wis.  110;  Jones 

8  Kellej  v.  Whitney,  45  Wis.  110,  7  Re-  on  Corp.  Bonds  and  Mortg.  §  194. 
porter,  126,  19  Alb.  L.  J.  130.    And  see       *  Castle  r.  Castle,  78  Mich.  298, 44  N.  W. 

Cromwell  v.  County  of  Sac,  96  U.  S.  51  ;  Rep.  378. 

>  Corbett  v.  Woodward,  5  Sawyer,  403. 
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when  assigned,  to  all  equities  existing  between  the  original  parties 
to  it ;  and  of  coarse  is  subject  to  such  equities  when  assigned  with 
the  mortgage,  which  is  collateral  to  it.^  The  rule,  that  the  assignee 
of  a  mortgage  before  maturity  takes  it  free  from  existing  equities, 
applies  only  to  such  mortgages  as  are  collateral  to  negotiable 
notes.* 

Therefore  ady  defence  to  which  the  bond  and  mortgage  were 
subject  in  the  hands  of  the  mortgagee  may  still  be  made  after  they 
have  been  transferred  to  another  for  value.  Fraud  and  duress  in 
procuring  the  execution  of  the  bond  is  a  defence  to  the  mortgage 
in  the  hands  of  an  assignee.^  The  consideration  may  be  impeached.^ 
Claims  in  set-off,  which  the  mortgagor  might  interpose  against  the 
mortgagee,  he  may  set  up  against  the  mortgage  in  the  hands  of  the 

1  This  is  the  form  of  obligation  chiefly  Matthews  (N.  J.  Eq.),  21  Atl.  Hep.  1067 ; 

used  in  connection  with  mortgages  in  New  Atwater  i7.  UnderhiU,  22  N.  J.  £q.  599,  606 ; 

York;  and  the  early  practice  in  Massachu-  Magie  v.  Reynolds  (N.  J.)>  26  AtL  Rep. 

setts  was  to  gi?e  a  bond  rather  than  a  150.    New  York:  Crane  v.  Turner,  67  N.  Y. 

negotiable  note  for  the  mortgage  debt.    In  437 ;  Union  College  v,  Wheeler,  61  N.  Y. 

Crane  v.  March,  4  Pick.  131,  16  Am.  Dec  88,  107 ;  Ingraham  v.  Disborough,  47  N.  Y. 

329,  before  the  Supreme  Conrt  of  the  latter  421 ;  Rice  v.  Dewey,  54  Barb.  455 ;  Clnte  v. 

State,  Parker,  C.  J.,  referring  to  the  equities  Robison,  2  Johns.  595 ;  Bank  of  Niagara  v. 

of  the  holder  of  a  negotiable  note  secured  Roseveh,  9  Cow.  409,  Hopk.  579 ;  Ellis  v. 

by  mortgage,  said :  "  In  the  form  usually  Messervie,  1 1  Paige,  467 ;  Evans  v.  Ellis,  5 

practised  in   regard    to   mortgages,  until  Denio,  640;  Pendleton  v.  Pay,  2  Paige, 

lately,  these  difficulties  could  not  occur,  for  202;  James  v.  Morey,  2  Cow.  246,  14  Am. 

the  collateral  security  was  a  bond,  which  Dec.  475;  Hartley  t;.  Tatham,  10  Bosw. 

not  being  assignable  at  law,  the  action  upon  273 ;  Bank  for  Savings  v,  Frank,  13  Jones 

it  would  be  always  in  the  name  of  the  &  S.  404 ;  Wanzer  v.  Cary,  76  N.  Y.  526. 

obligee,  and  the  assignee  in  equity  could  North  Dakota  and  South  Dakota :  First  Nat. 

avail  himself  of  no  means  of  enforcing  pay-  Bank  v.  Uoneyman,  6  Dak.  275,  42  N.  W. 

ment  from  which   the  obligee  would    be  Rep.  771.    Pennsylvania:  Mott  v.  Clark, 

restricted."    See  remarks  by  Lord,  J.,  in  9  Pa.  St.  399,  49  Am.  Dec.  566 ;  Pryor  v. 

Strong  V.  Jackson,   123  Mass.  60,  63,  25  Wood,  31  Pa.  St.  142;  Twitchell  v.  McMur- 

Am.  Rep.  16.  trie,  77  Pa.  St.  383 ;  Horstman  v.  Cerker,  49 

«  Iowa :  Tabor  v.  Foy,  56  Iowa,  539, 9  N.  Pa.  St.  282,  88  Am.  Dec.  501 ;  Reineman  v, 

W.  Rep.  897.    Miohigan:  Reeves  v,  Scully,  Robb,  98  Pa.  St.  474 ;  Earnest  v.  Hoskins, 

Walk.  248;  Russell  v.  Waite,  Walk.  31;  100  Pa.  St.  551 ;  They  ken  o.  Howe  Machine 

Nichols  V.  Lee,  10  Mich.  526,  82  Am.  Dec.  Co.  109  Pa.  St.  95;  Morgan's  App.  125  Pa. 

57  ;  Dntton  v.  Ives,  5  Mich.  515;  Terry  v.  St.  561,  17  Atl.  Rep.  641.    South  GaroUna: 

Tuttle,  24  Mich.  206, 213 ;  Cooper  v.  Smith,  Maybin  v.  Kirby,  4  Rich.  £q.   105,  116; 

75  Mich.  247, 42  N.  W.Rep.  815;  Castle  v.  Moffatt  v.  Hardin,  22  S.  C  9;  Harris  v. 

Castle,  78  Mich.  298,  44  N.  W.  Rep.  378 ;  McCasIin,  31  S.  C.  420,  10  S.  E.  Rep.  104 ; 

Cooley  V.  Harris  (Mich.),  52  N.  W.  Rep.  Cantey  t;.Blair,l  Rich.Eq.  49;  Holbrookv. 

997.    Nehraika :  Richardson  v.  Woodruff,  Colburn,  6  Rich.  Eq.  289,  299 ;  Patterson  v. 

20  Neb.   132,  29  N.  W.  Rep.  307.    New  Rabb  (S.  C),  17  S.  £.  Rep.  643.    Wisoon. 

Jeney :  Musgrove  v.  Kennell,  23  N.  J.  £q.  lin :  Croft  v.  Bunster,  9  Wis.  503 ;  Goulding 

75;  Losey  v.  Simpson,  11  N.  J.  Eq.  246;  v.  Bunster,  9  Wis.  513. 

Vredenburgh  r.  Burnet,  31  N.  J.  Eq.  229;  '  Martineau    v.    McColIum,    4    Chand. 

Dunn  V,  Seymour,  11  N.J.  Eq.  278;  An-  153. 

drcws  o.  Torrey,  14  N.  J.  Eq.  355;  Cornish  *  Hill  ».  Hoole,  116  N.  Y.  299,  22  N.  E. 

V.  Bryan,  10  N.  J.  Eq.  146;  Shortweil  v.  Rep.  547,  affirming  41  Hun,  643. 
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assignee.  The  assignee  takes  only  the  title  that  the  mortgagee 
had.  The  bond  is  a  mere  chose  in  action,  and  the  mortgage  is  a 
chose  in  action  also.  Neither  instrument  having  any  negotiable 
character,  the  mortgagor's  rights  in  respect  to  the  obligation  are 
not  changed  in  any  way  by  a  transfer  of  the  mortgage.^  ^'  A  par- 
chaser  of  a  chose  in  action,"  says  Lord  Thurlow,^  "  must  always 
abide  by  the  case  of  the  person  from  whom  he  buys ;  that  I  take 
to  be  a  universal  rule."  Aside  from  negotiable  paper,  which  under 
the  commercial  law  has  peculiar  privileges,  the  holder  of  a  chose  in 
action  cannot  alienate  anything  but  the  beneficial  interest  he  pos- 
sesses. His  capacity  to  transfer  to  another  is  exactly  measured  by 
his  own  rights.  Except  as  the  codes  of  practice  and  special  stat- 
utes in  some  States  have  changed  the  rule,  an  action  by  the  as- 
signee to  enforce  his  rights  must  be  in  the  name  of  the  assignor. 
Therefore  '^  every  assignment  of  a  chose  in  action  is  considered  in 
equity  as  in  its  nature  amounting  a  declaration  of  trust,  and  to  an 
agreement  to  permit  the  assignee  to  make  use  of  the  name  of  the 
assignor  in  order  to  recover  the  debt  or  to  reduce  the  property  into 
possession."  * 

An  assignee  who  takes  a  mortgage  and  bond  with  actual  or  con- 
structive notice  of  the  equities  of  third  persons,  takes  them  subject 
to  such  equities.^ 

In  Pennsylvania  the  right  of  an  obligor  to  defend  against  an 
assignee  of  the  bond  and  mortgage  is  limited  to  matters  affecting 
the  existence  of  the  debt,  to  want  of  consideration,  and  to  claims 
in  set-off.  The  mortgagor  cannot  assert  against  an  assignee  of 
the  mortgage  and  bond  a  secret  equity;  or  an  agreement  with 
the  obligee  merely  collateral ;  or  an  agreement  inconsistent  with  the 
purport  or  legal  effect  of  the  instruments.^  Thus,  for  instance,  the 
assignee  is  not  affected  by  a  collateral  agreement  between  the  mort- 
gagor and  mortgagee,  made  at  the  time  of  the  execution  of  the 
mortgage,  of  which  he  had  no  notice,  that  the  mortgagee  should 

1  New  York :  Davis  v.  Bechstein,  69  N.  T.  ^  Davies  v.  Aasten,  I  Yes  Jan.  247. 

440,  25  Am.  Rep.  218 ;  Moore  v.  Metropoli-  '  2  iStorj  Eq.  Jar.  §  1040. 

tan  Kat.  Bank,  55  N.  Y.  41,  14  Am.  llep.  *  Hotoj  v.  Hill,  3  Lana.  167 ;  Matkewi 

173;  lograham  t;.Di8borough,47N.  Y.421;  t;.   Hey  ward,  2  S.   C.  239;   Godeffrojr  v. 

Reeves  v.  Kimball,  40  N.  Y.  299;  Mason  v,  Caldwell,  2  Cal.  489,  56  Am.  Dec.  360; 

Lord,  40  N.  Y.  476 ;  Bush  v,  Lathrop,  22  Kent  v.   Mellaa,  69  Mich.   71,  37  N.  W. 

N.  Y.  585;  Mickles  v.  Townsend,  18  N.  Y.  Rep.  48- 

575 ;  Richards  r.  Warring,  1  Kejes,  576 ;  '  Davis  v.  Barr,  9  Serg.  &  R.  137,  141 ; 

Elj  17.  McNight,  30  How.  Fr.  97 ;  Westfall  Ck>mmonwealth  v.  Councils  of  Pittsburgh, 

V.  Jones,  23  Barb.  9.    ICaryland  :  Hardesty  34  Pa.  St.  496,  520;  Pryor  v.  Wood,  31  Pa. 

v.  Jones,  10  G.  &  J.  404,  420 ;  Cumberland  St.  142. 
Coal  &  Iron  Co.  v.  Parish,  42  Md.  598. 
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release  the  lien  of  the  mortgage  from  any  lots  included  in  the  mort- 
gage which  the  mortgagor  might  sell  on  receiving  a  reasonable 
amount  of  the  purchase-money ;  ^  moreover,  when  a  mortgage  and 
bond  have  been  made  for  the  purpose  of  enabling  the  mortgagor  to 
raise  money,  the  purchaser  is  not  affected  by  any  want  of  consid- 
eration or  defence  the  mortgagor  had  against  the  mortgagee ;  for 
otherwise  the  mortgagor  woald  be  enabled  to  perpetrate  a  fraud, 
and  to  use  that  fraud  to  his  own  advantage.^ 

The  owner  of  an  equity  of  redemption  having  made  a  partial 
payment  upon  a  bond  and  mortgage  gave  to  the  mortgagee  his 
negotiable  note  for  the  remainder  due  upon  the  mortgage,  and  sev- 
eral times  renewed  it  with  the  understanding  that  the  mortgagee 
should  continue  to  hold  the  mortgage.  The  latter,  however,  as- 
signed the  note  to  one  person  and  the  bond  and  mortgage  to  an- 
other who  had  no  knowledge  of  the  mortgagee's  collateral  agree- 
ment about  the  note.  It  was  held  that  the  assignee  should  be 
protected,  and  that  the  loss  should  fall  upon  the  maker  of  the  note, 
who  by  his  negligence  had  put  it  in  the  power  of  the  mortgagee  to 
cause  the  loss.^ 

843.  Whether  the  rule  is  limited  to  equities  between  the 
orifirinal  pcurties  is  a  question  upon  which  different  courts  are  not 
in  accord.  On  the  one  hand,  the  rule  that  the  assignee  of  a  bond 
and  mortgage,  which  are  merely  choses  in  action,  takes  them  sub- 
ject to  existing  equities,  is  limited  in  its  application  to  such  equi- 
ties only  as  existed  between  the  mortgagor  and  mortgagee,  and  is 
not  extended  to  those  existing  between  the  mortgagee  and  third 
persons.^  The  reason  for  this  limitation  seems  a  strong  one.  *^  The 
assignee,"  says  Chancellor  Kent,*^  "  can  always  go  to  the  debtor,  and 
ascertain  what  claims  he  may  have  against  the  bond,  or  other  chose 

^  McMasters  v,  Wilhelm,    85    Pa.    St.  man  v,  Robb,  98  Pa.  St.  474.    Alabama: 

218.  TiBon  V.  Association,  57  Ala.  323;  Gold- 

^  Per  Strong,  J.,  in  Commonwealth  v.  thwaite  v.  Bank,  67  Ala.  549, 554,  where  it  is 

Cunncils  of  Pittsburgh,  34  Pa.  St.  496.  said  by  Clopton,  J.,  for  the  conrt :  "  While 

*  Jeffers  v.  Gill,  91  Pa.  St.  290.  it  is  tme  that  the  assignee  of  a  paper  not 

*  New  Jersey :  De  Witt  v.  Van  Sickle,  negotiable  takes  it  subject  to  all  the  equities 
29  N.  J.  Eq.  209  ;  Putnam  v.  Clark,  29  to  which  it  was  subject  in  the  hands  of  the 
N.  J.  £q.  412 ;  Starr  v.  Haskins,  26  N.  J.  assignor,  this  is  here  understood  to  mean  the 
£q.  415;  Losey  v.  Simpson,  11  N.  J.  Eq.  equities  existing  between  the  original  par- 
246 ;  Woodru£F  v.  Depne,  14  N.  J.  Eq.  168 ;  ties,  and  not  equities  which  may  arise  as  to 
Vredenburgh  i;.  Burnet,  31  N.  J.  Eq.  229.  other  parties  in  the  course  of  the  transfer.** 
Pennsylvania:  Porter  v.  King  (Pa.),  1  Fed.  Followed  in  Dulirr  v.  Hunter  (Ala.),  13  So. 
Rep.  755 ;  Mott  v.  Clark,  9  Pa.  St.  399,  49  Rep.  301. 

Am.  Dec.  566 ;  Pryor  v.  Wood,  31  Pa.  St.  ^  Murray  v.  Lylburn,  2  Johns.  Ch.  441 ; 

142;   Blair  v.  Mathiott,  46  Pa.  St.  262;  Bebee  v.  Bank,  1   Johns.  529,  dissenting 

Downey  v.  Tharp,  63  Pa.  St.  322 ;  Reine-  opinion  by  Kent,  C.  J. 
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in  action,  which  he  is  aboat  purchasing  from  the  obligee ;  bat  he 
may  not  be  able,  with  the  utmost  diligence,  to  ascertain  the  latent 
equity  of  some  third  person  against  the  obligee.  He  has  not  any 
object  to  which  he  can  direct  his  inquiries  ;  and  for  this  reason  the 
claim  of  the  assignee,  without  notice  of  a  chose  in  action,  was  pre- 
ferred, in  the  late  case  of  Redfearn  v,  Ferrier}  to  that  of  a  third 
party  setting  up  a  secret  equity  against  the  assignor.  Lord  Eldon 
observed  in  that  case  that,  if  it  were  not  to  be  so,  no  assignments 
could  ever  be  taken  with  safety." 

844.  But  the  settled  rule  in  New  York  is  that  the  cusBi^niee 
is  affeoted  by  equities  in  favor  of  third  persons,  in  the  same 
manner  that  he  is  affected  by  equities  existing  against  him  in  favor 
of  the  mortgagor.  This  question  has  been  frequently  discussed  in 
recent  cases  in  that  State.  In  the  case  of  Bu9h  v.  Lathrop^  Mr. 
Justice  Denio,  after  examining  numerous  authorities,  came  to  the 
conclusion  that  the  supposed  distinction  between  these  equities  is 
without  foundation,  and  that  the  assignee  takes  the  security  subject 

1  1  Dow,  50.  exactly  meftsared  bj  his  own  rights.  Bebee 

2  22  N.  Y.  535.  In  Union  College  t;.  v.  Bank,  1  Johns.  529,  552,  per  Spencer,  J., 
Wheeler,  61  N.  Y.  88,  104,  Mr.  Commis-  and  549,  per  Tompkins,  J.,  3  Am.  Dea  353. 
sioner  Dwight  reviewed  the  subject :  "  Is,  Kent,  Cb.  J.,  in  a  dissenting  opinion  in  the 
then,  the  plaintiff  in  any  better  position  than  same  case,  wonld  have  confined  the  role  to 
Nott,  the  mortgagee  ?  It  is  well  settled  that  the  equities  between  the  original  parties  to 
an  assignee  of  a  mortgage  must  take  it  sub-  the  contract.  1  Johns.  529,  573.  Tbeopin- 
ject  to  the  equities  attending  the  original  ions  of  Spencer  and  Tompkins,  JJ.,  were, 
transaction.  If  the  mortgagee  cannot  him-  however,  recognized  as  the  correct  exposi- 
self  enforce  it,  the  assignee  has  no  greater  tion  of  the  law  in  Bush  v,  Lathrop.  A  con- 
rights.  The  true  test  is  to  inquire  what  can  siderable  number  of  authorities  are  cited 
the  mortgagee  do  by  way  of  enforcement  of  by  the  plaintiff  as  tending  to  show  that  the 
it  against  the  property  mortgaged :  what  he  assignee  of  a  chose  in  action  is  only  subject 
can  do  the  assignee  can  do,  and  no  more,  to  the  equities  between  the  contractor  (the 
In  Clute  v.  Robison,  2  Johns.  595,  612,  the  assignor)  and  the  debtor,  and  not  to  the  so- 
rule,  as  stated  by  Kent,  Ch.  J.,  is,  that  a  called  latent  equities  of  third  persons.  Sach 
mortgage  is  liable  to  the  same  equity  in  the  cases  as  James  v.  Morey,  2  Cow.  246,  14 
hands  of  the  assignee  that  existed  against  Am.  I>ec.  475;  Bloomer  v.  Henderson,  8 
it  in  the  hands  of  the  obligee.  2  Vem.  692,  Mich.  395, 77  Am.  Dec  453 ;  Mott  v.  Clark, 
765,  1  Ves.  122.  The  rule  is  not  simply  9  Pa.  St.  399,  49  Am.  Dec  566,  and  others 
that  the  assignee  takes  subject  to  the  equi-  of  the  same  class,  were  reviewed  as  to  their 
ties  between  the  original  parties,  though  principle  or  specifically  in  Bush  0.  Lathrop, 
that  is  sound  law.  Ingraham  r.  Disborough,  and  repudiated.  The  doctrine  of  Lord 
47  N.  Y.  421.  It  goes  further  than  this,  Thurlow,  in  England,  and  of  Spencer  and 
and  declares  that  the  purchaser  in  a  chose  Tompkins,!  J  J.,  Already  considered,  was  thus 
in  action  must  always  abide  the  case  of  the  adopted,  rather  than  that  of  Kent,  Ch.  J. 
person  from  whom  he  buys.  Per  Lord  Tbur-  The  law  of  some  of  the  other  States  un- 
low,  in  Davies  v.  Austen,  1  Yes.  Jun.  247.  donbtedly  coincides  with  the  riew  of  Kent, 
The  reason  of  the  rule  is,  that  the  holder  of  bat,  since  the  decision  of  Bush  v.  Lathrop^ 
a  chose  in  action  cannot  alienate  anything  must  be  regarded  as  without  authority 
but  the  beneficial  interest  he  possesses.  It  here."  See,  also,  Briggs  v,  Langford,  107 
is  a  question  of  power  or  capacity  to  trans-  19.  Y.  680, 14  N.  £.  Bep.  502. 

fer  to  another,  and  that  capacity  is  to  be 
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to  all  the  equities  that  third  persons  could  enforce  against  the  as- 
signor, as  well  as  subject  to  those  existing  between  the  parties  to 
the  instrument.  In  that  case  the  holder  of  the  mortgage  and  bond 
assigned  them  by  an  absolute  and  unconditional  bond,  as  security 
for  a  debt  for  a  much  smaller  sum  than  that  due  upon  the  mortgage, 
and  his  assignee  transferred  the  mortgage  for  full  value  to  a  third 
person  without  notice  of  this  fact.  The  rule  above  stated  as  to  the 
equities  of  third  persons  was  applied  to  the  case,  and  it  was  held 
that  the  subsequent  assignee  took  the  security  subject  to  the  equity 
of  the  former  holder  of  the  mortgage,  to  redeem  it  upon  payment 
of  the  amount  of  the  debt  for  which  he  had  pledged  it. 

844  a.  The  dootrine  of  estoppel  may  come  in  to  qualify  the 
application  of  this  rule.  Thus  in  the  case  last  named  the  appli- 
cation of  this  rule  to  the  facts  presented  was  overruled  by  the  case 
of  Moore  v.  Metropolitan  National  Bank^^  although  the  rule  there 
stated  as  to  the  equities  of  third  persons  was  not  questioned.  The 
latter  case  held  that,  where  the  holder  of  a  non-negotiable  chose  in 
action  has  conferred  the  apparent  absolute  ownership  of  it  upon  an* 
other  by  assignment,  one  who  purchases  from  such  assignee  in  good 
faith  for  value,  relying  upon  the  faith  of  such  apparent  ownership^ 
obtains  a  valid  title  as  against  the  first  assignor,  who  is  estopped 
f  rom  asserting  a  title  in  hostility  to  such  apparent  ownership.  The 
decision  is  based  altogether  upon  the  doctrine  of  estoppel.  The- 
owner  of  the  security,  having  conferred  apparent  ownership  upon 
his  assignee  and  apparent  authority  to  convey,  is  estopped  as  against 
a  hond  fide  purchaser  to  deny  that  ownership  or  that  authority^ 
Applying  this  rule  of  estoppel  to  the  facts  of  the  case  presented  in 
Bu9h  V.  Lathropy  the  owner  of  the  mortgage  and  bond  having  as- 
signed them  absolutely,  and  conferred  upon  his  assignee  apparent 
absolute  authority  over  the  securities,  would  be  estopped  from  as* 
sorting  his  title  to  them  against  one  who  had  purchased  upon  the- 
faith  of  the  assignee's  apparent  authority  to  sell. 

If  a  mortgage  which  purports  upon  its  face  to  be  founded  upon 
a  valuable  consideration  contains  no  reference  to  a  condition  or 
agreement  upon  which  it  was  given,  that  it  should  be  sold  and  the 
proceeds  applied  to  the  payment  of  certain  drafts  accepted  by  the 
mortgagee  for  the  mortgagor's  accommodation,  though  the  mort- 
gage secures  a  non-negotiable  bond,  the  mortgagor  is  estopped  from 
disputing  the  title  of  one  who  purchased  the  mortgage  in  good  faith 
without  knowledge  of  such  agreement,  and  the  holder  of  the  drafts 

1  55  N.  T.  41, 14  Am.  Rep.  173. 
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cannot  insist  that  tbe  moneys  arising  from  the  sale  of  the  mortgage 
shall  be  applied  to  the  payment  of  the  drafts.^ 

In  a  similar  case  in  New  Jersey,  a  mortgagee,  having  placed  an 
assignment  in  the  hands  of  an  agent  in  such  a  way  as  to  enable  him 
to  dispose  of  the  mortgage  for  his  own  benefit,  was  held  to  be  es- 
topped to  claim  the  mortgage  as  against  a  bond  fide  assignee.' 

But  aside  from  the  doctrine  of  estoppel,  the  rale  above  stated 
as  to  the  equities  of  third  persons  has  been  several  times  approved 
in  recent  cases  before  the  Court  of  Appeals  of  New  York  ;  and  the 
general  doctrine  is  there  well  established,  that  one  who  takes  an 
assignment  of  a  bond  and  mortgage  takes  them  subject  not  only 
to  any  latent  equities  that  exist  in  favor  of  the  mortgagor,  but  also 
subject  to  the  latent  equities  in  favor  of  third  persons.^ 

846.  This  doctrine  was  recently  approved  in  Oreene  v.  War- 
nicky  by  the  Court  of  Appeals  of  New  York.^  It  appeared  that 
two  mortgages  for  equal  sums  were  executed  at  the  same  time  upon 
the  same  real  estate,  to  different  persons,  to  secure  the  purchase- 
money  for  the  same.  It  was  understood  and  agreed  between  the 
mortgagees,  at  the  time  of  the  delivery  of  the  mortgages,  that  they 
should  be  equal  liens  in  all  respects  upon  the  premises.  They  were 
both  recorded  the  same  day,  but  one  fifteen  minutes  before  tbe 
other.  The  mortgage  first  recorded  was  assigned  to  a  band  fide 
purchaser  for  value  without  notice  of  the  agreement.  It  was  held 
that  the  assignee  took  subject  to  the  equities  between  the  mort- 
gagees, and  could  claim  no  priority  of  lien  by  reason  that  his  mort- 
gage was  first  recorded.  The  rule,  that  an  assignee  of  a  bond  and 
mortgage  takes  them  not  only  subject  to  all  the  equities  existing 
between  the  parties  to  the  instrument,  but  to  the  equities  which  third 
persons  could  enforce  against  the  assignor,  was  fully  approved  and 
adopted.  The  case  differed  from  that  of  Moore  v.  Metropolitan  Na- 
tional Bank  in  the  fact  that  the  doctrine  of  estoppel  could  not 
apply  ;  for  the  holder  of  the  mortgage  last  recorded  bad  done  no- 
thing to  induce  the  assignee  to  purchase  the  other  mortgage,  and  had 
not  by  any  act  or  omission  misled  him*     Estoppel  can  only  operate 

1  First  Nat   Bank    v.  Stiles,    22  Hun,  Savings  v.  Frank,  17  J.  &  S.  404 ;  Union 

339.  College  v.  Wheeler,  61  K.  Y.  S8 ;  Schafer 

s  Pntnam  v.  Clark,  29  N.  J.  £q.  412 ;  v,  KeiUjr,  50  N.  Y.  61.    Mr.  Jastice  Allen, 

Grocers'  Bank  v.  Nect,  29  N.  J.  £q.  449 ;  in  the  latter  case,  says  the  rule  as  stated 

Dunn  V,  Dunn,  42  N.  J.  Eq.  431,  7  Atl.  by  Judge  Denio,  in  Bush  v.  Lathrop,  "oom- 

Rep.  842.    Latent  equities  in  favor  of  third  mends  itself  as  a  just  exposition  of  the  law, 

persons  are  not,  however,  recognized  in  this  as  well  upon  principle  aa  upon  authority." 

State.    §  848.  See,  also,  Owen  v.  Evans,  134  N.  Y.  385, 31 

s  Greene   v.  Warnick,  64    N.   Y.  220 ;  N.  £.  Rep.  999. 
Viele  V,  Judson,  82  N.  Y.  32;  Bank  for       «  64  N.  Y.  220,  reversing  4  Hon,  70S. 
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against  the  party  whose  act  created  it,  and  cannot  affect  the  rights 
or  equities  of  other  persons. 

846.  A  parol  trust  may  attach  to  a  mortgage,  that  the  mort- 
gagee shall  hold  it  in  part  for  his  own  benefit  and  in  part  for  the 
benefit  of  another.  If  such  an  agreement  be  made  at  the  time  of 
giving  a  mortgage  between  the  parties  to  it  and  another  to  whom 
the  mortgagor  was  indebted,  also  providing  that  upon  the  payment 
of  the  mortgage  it  should  be  transferred  to  this  latter  creditor  as 
security  for  the  debt  owing  him,  the  assignment  to  him,  after  the 
payment  of  the  mortgage  debt  to  the  mortgagee,  will  be  valid  and 
effectual,  so  as  to  enable  such  assignee  to  foreclose  the  mortgage. 
Such  an  arrangement  is  not  an  attempt  to  tack  or  graft  upon  a 
mortgage  duly  executed  under  the  hand  and  seal  of  the  mortgagor 
a  parol  mortgage  for  a  further  sum.^ 

847.  The  assignee  is  not  affected  by  equities  arising  after 
the  assignment,  and  which  had  no  existence,  and  were  simply  pos- 
sibilities, at  the  time  of  the  assignment.^  Even  a  fraud  committed 
by  the  assignor  after  the  assignment  cannot  affect  the  rights  of  the 
assignee.^ 

1  Habbell  v.  Blakeslee,  71  N.  Y.  63,  re-  *  Bush  v.  Cushman,  27  N.  J.  £q.  131  ; 

yersing  8  Hud,  603.  Cornish  v.  Bryan,  10  N.  J.  Eq.  146 ;  Coster 

*  Elliott  V.  Deason,  64  Ga.  63 ;  Colehonr  v.  Griswold,  4  Edw.  364,  374 ;   Murray  v, 

V.  State  Sar.  Inst.  90  HI.  152.  Lylbum,  2  Johns.  Ch.  442. 
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CHAPTER  XX. 

MEBOEB  AND  SUBBOGATIOIS . 

PABT    I.  I  PAST   II. 

Merger,  848-873.  I  Subrogation,  874-885. 

PART  I. 

MEBGEB. 

848.  Merger  at  law  and  in  equity.  —  In  law  a  mei^r  always 
takes  place  when  a  greater  estate  and  a  less  coincide  and  meet  in 
one  and  the  same  person,  in  one  and  the  same  right,  without  any 
intermediate  estate.  The  lesser  estate  is  annihilated  or  merged  in 
the  greater.^  But  "  upon  this  subject,"  says  Sir  William  Grant,* 
^'  a  court  of  equity  is  not  guided  by  the  rules  of  law.  It  will  some- 
times hold  a  chaise  extinguished  where  it  would  subsist  at  law,  and 
sometimes  preserve  it  when  at  law  it  would  be  merged.  The  ques- 
tion is  upon  the  intention,  actual  or  presumed,  of  the  person  in 
whom  the  interests  are  united."  ^  This  intention  is  a  question  of 
fact,  and  to  be  tried  and  determined  in  the  same  manner  as  are 
other  issues.  It  comes  in  to  repel  the  primd  facie  presumption  of 
merger  which  arises  from  the  union  of  the  legal  and  equitable 
estates  in  the  same  person  at  the  same  time.  His  intention  is 
generally  determined  by  his  interest,  though  all  the  attending  cir- 
cumstances are  to  be  considered.^ 

1  Jackson  v,  Rdf,  26  Fla.  465,  8  So.  Rep.  496  ;  Scriyner  v.  Diets,  84  CaL  295,  24  Pac. 

184,  qaoting  text;  Clark  v.  Clark,  76  Wis.  Rep.  171.    Colorado:  Fasaett  v.  Mnlock,  5 

306,  45  N.  W.  Rep.  121.  Colo.  466.    Conneotieat:  Baldwin  e.  Nor- 

>  Forbes  v.  Moffatt,  18  Ves.  384.  ton,  2  Conn.  161  ;  Lockwood  v.  StardevaDt, 

'  In  England,  since  November  1, 1875,  no  6  Conn.  373,  387 ;  Mallorj  v.  Hitcboock,  29 

merger  takes  place,  bj  operation  of  law  Conn.  127 ;  Bassett  v.  Mason,  18  Conn.  131; 

only,  of  any  estate  the  beneficial  interest  in  Hart  v.  Chase,  46  Conn.  207  ;  Osborne  v. 

which  would  not  be  deemed  to  be  merged  Taylor,  60  Conn.  107,  21   Atl.  Rep.  380. 

in  eqaity.    Sap.  Ct.  of  Judicature,  Act  1873,  Florida :  Jackson  v.  Rdf,  26  Fla.  465, 8  So. 

ch.  66,  §  25 ;  Act  1874,  ch.  83,  §  2.  Rep.  184.    Idalio:  Westheimer  v.  Thomp- 

^  St.  Paul  V.  Viscount  Dudley  and  Ward,  son,  32  Pac.  Rep.  205.  minoif :  Edgerton 
15  Yes.  167, 173 ;  Factors'  &  Traders'  Ins.  v.  Toung,  43  111.  464 ;  Richardson  v.  Hock- 
Co.  r.  Murphy,  111  U.  S.  738,  744,  4  Sup.  enhall,  85  111.  124 ;  Watson  v,  Gardner,  119 
Ct.  Rep.  679.  Alabama:  Gresham  v.  Ware,  111.  312,  10  N.  £.  Rep.  192 ;  BeUeviUe  Sar. 
79  Ala.  192.  California :  Brooks  v.  Rice,  Bank  v,  Reis,  136  111.  242,  26  K.  £.  Rep. 
56  Cal.  428;  Rumpp  v,  Gerkens,  59  Cal.  646;  Wein6rv.HeioU,17I11.259. 
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It  is  a  general  rule  that  when  the  legal  title  becomes  united  with 
the  equitable  title,  so  that  the  owner  has  the  whole  title,  the  mort- 
gage is  merged  by  the  unity  of  possession.     But  if  the  owner  has 

an  interest  in  keeping  these  titles  distinct,  or  if  there  be  an  inter- 
vening right  between  the  mortgage  and  the  equity,  there  is  no 

Myers  v.  O'Neal,  130  Ind.  370,  30  N.  E.  S  Paige,  178;  Judd  v.  Seekins,  62  N.  Y. 

Hep.  510;  Hanlon  v.  Doherty,  109  Ind.  37,  266;    Spencer  v,  Ayranlt,  10  N.  Y.  202  ; 

9  N.  E.  Rep.  782.  Iowa:  Lyon  v.  Mcll-  Clift  v.  White,  12  N.  Y.  519;  Bascom  v. 
Taine,  24  Iowa,  9 ;  White  v,  Hampton,  13  Smith,  34  N.  Y.  320  ;  Sheldon  v,  Edwards, 
Iowa,  259;  Shimer  v.  Hammond,  51  Iowa,  35  N.  Y.  279;  Day  v.  MooDey,4  Hun,  134  ; 
401  ;  Spnigin  v.  Adamson,  62  Iowa,  661, 18  Angel  v.  Boner,  38  Barb.  425  ;  Vanderkemp 
N.  W.  Rep.  661  ;  Smith  v.  Swan,  69  Iowa,  v.  Sbelton,  11  Paige,  28 ;  James  v.  Johnson, 
412,29N.  W.  Rep.  402;  Patterson  o.  Mills,  6  Johns.  Ch.  417,  423;  Starr  v,  Ellis,  6 
69  Iowa,  755,  28  N.  W.  Rep.  53 ;  Mentha-  Johns.  Ch.  393  ;  Gardner  v,  Astor,  3  Johns, 
ney  v.  Shoemaker,  76  Iowa,  416,  41  N.  W.  Ch.  53,  8  Am.  Dec.  465 ;  James  v.  Morey, 
Rep.  58.  Kaine :  Given  v.  Marr,  27  Me.  2  Cow.  246,  285,  14  Am.  Dec.  475 ;  Mc- 
212 ;  Holden  p.  Pike,  24  Me.  427  ;  Hatch  v.  Given  v.  Wheelock,  7  Barb.  22, 29 ;  Champ- 
Kimball,  14  Me.  9 ;  Simon  ton  v.  Gray,  34  ney  v.  Coope,  34  Barb.  539 ;  Kellogg  v. 
Me.  50;  Hatch  v.  Kimball,  16  Me.  146.  Ames,  41  Barb.  218;  Loomer  y.  Wheel- 
Karyland:  Dircks  v.  Logsdon,  59  Md.  173;  wright,  3  Sandf.  Ch.  135,  157  ;  Hancock  v. 
Walker  v.  Stone,  20  Md.  195.  Hassaohn-  Hancock,  22  N.  Y.  568;  Frankly n  v.  Hay- 
setts  :  Gibson  v.  Crehore,  3  Pick.  475 ;  Hunt  ward,  61  How.  Pr.  43 ;  Smith  v.  Koberu, 
V,  Hunt,  14  Pick.  374,  25  Am.  Dec.  400;  62  How.  Pr.  196;  De  Lisle  v.  Herbs,  25 
Tattle  V.  Brown,  14  Pick.  514 ;  Loud  v.  Lane,  Hun,  485 ;  Lynch  v,  Pfeiffer,  1 10  N.  Y.  33, 
8  Met.  517;  Grover  v.  Thatcher,  4  Gray,  17  N.  E.  Rep.  402;  Gilbert  v.  Thayer,  104 
526;  Evans  V.Kimball,!  Allen,  240.  Miohi-  N.  Y.  200,  10  N.  E.  Rep.  148;  Smith  r. 
gaa :  Snyder  v.  Snyder,  6  Mich.  470 ;  Ann  Roberts,  91  N.  Y.  470 ;  Sanford  v.  Van  Ars- 
Arbor  Sav.  Bank  v,  Webb,  56  Mich.  377, 23  dall,  6  N.  Y.  Supp.  494,  53  Hun,  70.  Oregon : 
N.  W.  Rep.  51.  Kinnesota  :  Davis  t;.  Pierce,  Watson  u.  Dundee  M.  &  T.  I.  Co.  12  Oreg. 

10  Minn.  376.  Kissonri :  Seiberling  v.  Tip-  474,  8  Pac.  Rep.  548.  Pennsylvania :  Wal- 
ton (Mo.),  21  S.W.  Rep.4.  Nevada:  Grel-  lace  v.  Blair,  1  Grant  Cos.  75;  Duncan  v, 
let  V.  Hcilshorn,  4  Nev.  526.  Hew  Hamp-  Drury,  9  -Pa.  St.  332,  49  Am.  Dec.  585 ; 
shire :  Robinson  i;.  Leavitt,  7  N.  H.  73 ;  Wilson  t;.  Murphy,  1  Phila.  203 ;  Loverin 
Bailey  v.  Willard,  8  N.  H.  429;  Hntchins  v,  Humboldt  Safe,  &c.  Co.  113  Pa.  St.  6; 
V.  Carleton,  19  N.  H.  487,  489 ;  Weld  v.  Carrow  t;.  Headly  (Pa.).  25  Atl.  Rep.  889. 
Sabin,  20  N.  H.  533  ;  Johnson  v.  Elliott,  26  Rhode  Island  :  Duffy  v.  McGuiness,  13  R. 
N.  H.  67, 69 ;  Heath  v.  West,  26  N.  H.  191  ;  L  595 ;  Knowles  u.  Carpenter,  8  R.  L  548. 
Bell  V.  Woodward,  34  N.  H.  90 ;  Drew  v.  South  Carolina :  It  seems  that  the  interest 
Rust,  36  N.  H.  335 ;  Wilson  r.  Kimball,  27  of  the  mortgagee  is  not  alone  sufficient  to 
N.  H.  300 ;  Moore  v.  Beasom,  44  N.  H.  215 ;  show  the  intention  that  the  mortgage  shall 
Hinds  V.  Ballon,  44  N.  H.  619,  620;  Stan-  not  be  extinguished,  but  an  express  agree- 
tons  V.  Thompson,  49  N.  H.  272  ;  Bacon  v,  ment  will  prevent  a  merger.  Agnew  i;. 
Goodnow,  59  N.  H.  415  ;  Green  w.  Currier,  Railroad  Co.  24  S.  C.  18, 58  Am.  Rep.  237  ; 
63  N.  H.  563.  Kew  Jersey :  Hinchman  v,  Devereux  v.  Taf  t,  20  S.  C.  555.  Tennessee : 
Emans,  1  N.  J.  Eq.  100 ;  Van  Wagenen  v.  Carter  v.  Taylor,  3  Head,  30.  Texas  :  Silli- 
Brown,  26  N.  J.  L.  196 ;  Den  t;.  Vanness,  man  v.  Gammage,  55  Tex.  365.  Vermont : 
10  N.  J.  L.  102 ;  Duncan  v.  Smith,  31  N.  Marshall  v.  Wood,  5  Vt.  250,  254  ;  Walker 
J.  L.  325 ;  Thebaud  v.  Hollister,  37  N.  J.  v,  Baxter,  26  Vt.  710;  Myers  v.  Brownell, 
Eq.  402;  Lockard  v.  Joines  (N.  J.  Eq.),  23  1  D.  Chip.  448;  Slocum  v.  Catlin,  22  Vt. 
Atl.  Rep.  1075 ;  Andrus  v.  Vreeland,  29  N.  137 ;  Bnllard  v.  Leach,  27  Vt.  491 ;  Downer 
J.  Eq.  394 ;  Hoppock  v,  Ramsey,  28  N.  J.  v.  Eox,  20  Vt.  388  ;  Carpenter  t;.  Gleason, 
Eq.  413.  Hew  York:  Millspaugh  v.  Mc-  58  Vt.  244.  Virginia :  Little  t;.  Bowen,  76 
Bride,  7  Paige,  509, 34  Am.  Dec.  360 ;  Skeel  Va.  724. 

V.  Spraker,  8  Paige,  182 ;  White  v.  Knapp, 
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merger.^  Thas,  where  the  purchaser  of  the  equity  of  redemption 
of  premises  already  subject  to  a  mortgage  makes  a  second  mort- 
gage, and  while  this  is  outstanding  takes  an  assignment  of  the  first 
mortgage,  which  he  afterwards  assigns  to  a  third  person,  the  first 
mortgage  is  not  extinguished;  the  second  mortgage  outstanding 
prevents  a  meiger.a 

To  effect  a  merger  at  law,  the  right  previously  held,  and  the  right 
subsequently  acquired,  must  coalesce  in  the  same  person  and  in  the 
same  right  without  any  other  right  intervening.®  "  In  fact,"  says 
Chief  Justice  Bellows  of  New  Hampshire,  in  a  recent  case,^  *^  the 
doctrine  of  merger  springs  from  the  fact  that  when  the  entire  equi- 
table and  legal  estates  are  united  in  the  same  person,  there  can  be 
no  occasion  to  keep  them  distinct,  for  ordinarily  it  could  be  of  no 
use  to  the  owner  to  keep  up  a  charge  upon  an  estate  of  which  he 
was  seised  in  fee  simple ;  but  if  there  is  an  outstanding,  interven- 
ing title,  the  foundation  for  the  merger  does  not  exist,  and  as  mat- 
ter of  law  it  is  so  declared." 

An  intervening  incumbrance  or  equity  of  any  kind  is  generally 
sufficient  to  prevent  a  merger  of  the  mortgage  with  the  equity  of 
redemption,  provided  the  incumbrance  be  not  one  which  the  owner 
has  assumed  to  pay,  or  one  against  which  he  is  estop|>ed  from  de- 
fending, whether  such  incumbrance  be  an  attachment,^  a  levy  of  ex- 
ecution,*  another  mortgage,^  a  life  interest  reserved  to  the  assignor,^ 

^  Adams  v.  Angell,  5  Ch.  Div.  634 ;  Gopal-  however,  Byington  v.  Fountain,  61  Iowa, 

doss  V.  Seochand,  L.  R.  11   Indian  App.  512,  14  N.  W.  Rep.  220. 

126;  Hancock  v.  Hancock,  22  N.  Y.  568;  '  Hunt  r.  Hunt,  14  Pick.  374,  384,  per 

Hill  V.  Pixlej,  63  Barb.  200 ;  Lynch   o.  Shaw,  C.  J.,  25  Am.  Dec.  400 ;  Lockwood 

Ffeiffer,  110  N.  Y.  33, 17  N.  E.  Rep.  402 ;  v,  Sturdevant,  6  Conn.  373,  387,  per  Hos- 

Load  V.  Lane,  8  Met.  517  ;  Grellet  v.  Heil-  mer,  C.  J. ;  Kanawha  Valley  Bank  v,  Wil- 

shorn,  4  Nev.  526  ;  Ljon  v.  Mcllvaine,  24  son,  29  W.  Va.  645, 2  S.  £.  Rep.  768 ;  Lime 

Iowa,  9 ;  Wilhelmi  v.  Leonard,  13  Iowa,  Rock  Nat.  Bank  v,  Mowrj  (N.  H.),  22  Ad. 

330 ;  Truman  v.  Truman,  79  Iowa,  506,  44  Rep.  555. 

N.  W.  Rep.  721 ;    Warren  v.  Warren,  30  *  Stantons  v,  Thompson,  49  N.  H.  272. 

Vt,  530 ;  MtnsL  L.  Ins.  Co.  u.  Com,  89  111.  *  Grover  v.  Thatcher,  4  Gray,  526 ;  Dena- 

170 ;  Campbell  v.  Carter,  14  111.  286;  Jar-  ler  v.  0*Keefe,  34  N.  J.  Eq.  361  ;  Brooks  v. 

Tisv.Frink,  14  111.396;  Dircks  v.  Logsdon,  Rice,  56  Cal.  428;  Scrivner  v.  Diets,  84 

59  Md.  173 ;  Bunch  v.  Grave,  HI  Ind.  351,  Cal.  295,  24  Pac.  Rep.  171. 

12  N.  E.  Rep.  514 ;  Birke  v.  Abbott,  103  *  New  England  Jewelry  Co.  v.  Merriam, 

Ind.  1,  1  N.  E.  Rep.  485,  53  Am.  Rep.  474  ;  2  Allen,  390;  Denxler  r.  O'Keefe,  34  N.  J. 

Montgomery  v,  Vickery,  110  Ind.  211,  11  Eq.  361. 

N.  E.  Rep.  38;  Crane  v.  Aultman-Taylor  "^  Bell  v.  Woodward,  34  N.  H.  90;  Dnt- 

Co.  61  Wis.  110,  20  N.  W.  Rep.  673;  Wil-  ton  v.  Ives,  5  Mich.  515  ;  Hooper  v,  Henry, 

son  V.  Vanstone  (Mo.),  20  S.  W.  Rep.  612 ;  31  Minn.  264,  17  N.  W.  Rep.  476. 

Collins  V.  Stocking,  98  Mo.  290,  11  S.  W.  ^  Cox  v.  Ledward,  124  Pa.  St.  435,  16 

Rep.  750.  Atl.  Rep.  826. 

2  Evans  v,  Kimball,  1  Allen,  240.    See, 
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or  any  other  lien  or  equity.^  No  merger  occurs  when  the  mortgagee 
purchases  the  equity  of  redemption  at  an  execution  sale,  so  long  as 
the  debtor's  right  to  redeem  from  such  sale  continues.^  The  owner 
of  a  note  and  deed  of  trust  by  which  it  is  secured  has  no  legal 
estate  in  the  land,  this  being  in  the  trustee ;  and  therefore,  if  such 
owner  of  the  note  and  deed  of  trust  acquires  the  equity  of  re- 
demption, there  is  no  merger.^ 

The  owner  of  the  equity  of  redemption  may  acquire  a  senior 
mortgage,  and  by  foreclosing  this  may  cut  ofiE  the  rights  of  inter- 
mediate junior  incumbrancers.^ 

849.  An  assignment  of  a  mortgage  to  one  of  two  tenants 
in  common  of  the  equity  of  redemption  does  not  discharge  it.  His 
own  interest  in  the  equity  does  not  prevent  his  holding  under  the 
higher  title.  The  co-tenant  is  not  prejudiced,  for  he.  may  redeem 
by  payment  of  his  proportion  of  the  debt.^ 

Where  one  who  has  purchased  part  of  the  premises  subject  to  a 
mortgage  takes  an  assignment  of  the  mortgage,  although  it  may 
operate  as  a  merger  in  respect  to  the  part  of  the  premises  bought 
by  him,  it  will  not  have  this  operation  in  respect  to  the  part  not 
bought.^  Nor  is  there  any  merger  when  a  mortgagee  becomes  a 
devisee  of  an  undivided  half  of  the  premises.*^ 

When  the  owner  of  an  equity  of  redemption  by  will  or  other- 
wise takes  an  undivided  interest  in  the  mortgage  debt,  as  a  ten- 
ant in  common  with  others,  no  merger  of  his  interest  takes  place. 
The  owner  of  any  part  of  a  mortgage  has  the  whole  premises  for 
his  security.  His  mortgage  cannot  be  extinguished  as  to  any  part 
or  interest  in  the  land,  whether  divided  or  undivided,  without  his 
assent.  The  fact  that  some  one  else  has  a  legal  interest  or  share  in 
the  security  prevents  the  blending  of  the  interests  in  such  case.^ 
And  so,  on  the  other  hand,  there  is  no  merger  when  a  mortgagee  of 
the  entire  premises  becomes  a  devisee  of  an  undivided  part  of  the 
equity  of  redemption.  He  is  entitled  to  be  protected  by  holding 
his  entire  mortgage  against  the  entire  premises.^ 

860.  The  assignment  of  a  mortgage  to  the  wife  of  the  mort- 
gagor operated  at  common  law  as  a  discharge  of  it.  But  under  the 
statutes  now  in  force  in  all  or  nearly  all  our  States,  authorizing  mar- 

1  Baoch  V.  Grave,  1 1 1  Ind.  851.  King  v.  McVickar,  3  Sandf.  Ch.  192 ;  Casey 

»  Southworth  V,  Scofield,  61  N.  Y.  513.  v.  Bnttolph,  12  Barb.  637;  Pike  v.  Good- 

«  Hospea  v,  Almatedt,  13  Mo.  App»  270.  now,  12  Allen,  472 ;  Trimmier  i?.  Viae,  17 

*  Mjrera  w.  O'Neal,  130  Ind.  370,  80  N.  E.  S.  C.  499,  43  Am.  Rep.  624. 

Rep.  510.  "^  Sahler  v.  Signer,  U  Barb.  606. 

6  Barker  v.  Flood,  103  Mass.  474.  ^  Clark  v,  Clark,  56  N.  H.  105. 

«  Wilhclmi  v,  Leonard,  13  Iowa,  330 ;  »  Sahler  v.  Signer,  44  Barb.  606. 
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ried  women  to  buy  and  sell  real  estate,  such  an  assignment  would 
not  operate  as  a  discharge.^ 

But  where  a  prior  mortgage  has  been  foreclosed,  but  before  the 
time  of  redemption  has  expired  the  owner  pays  the  mortgage  and 
has  a  conveyance  made  by  the  mortgagee  to  his  wife,  her  name  be- 
ing used  as  a  cover  and  the  husband  being  the  real  party  in  interest, 
the  transaction  may  properly  be  regarded  by  a  junior  mortgagee  as 
a  redemption  by  the  owner,  and  the  wife  cannot  claim  to  hold  the 
property  in  her  own  right  under  a  foreclosure  from  which  the  prop- 
erty had  not  been  redeemed.^ 

A  husband  may  purchase  and  hold  a  mortgage  given  by  his  wife 
upon  her  property  in  which  he  has  also  joined.  It  is  not  merged  by 
an  assignment  to  him.^  Much  less  is  it  satisfied  in  the  hands  of 
another  person  to  whom  it  is  assigned  upon  the  payment  of  the 
consideration  by  the  husband.^ 

851.  The  marriage  of  a  single  woman,  who  holds  a  mortgage, 
with  the  mortgagor,  does  not  extinguish  the  mortgage  lien  or  the 
debt,  under  the  statutes  in  regard  to  the  rights  of  married  women 
in  their  separate  property  now  generally  in  force.^ 

Neither  does  the  execution  by  the  husband  and  wife,  after  mar- 
riage, of  a  mortgage  upon  the  same  premises  to  a  third  person,  dis- 
charge the  lien  of  the  wife's  mortgage  against  her  husband,  if  she 
uses  no  words  of  release  to  operate  upon  her  mortgage,  and  it  is 
apparent  from  the  instrument  that  she  joined  merely  to  release  her 
inchoate  right  of  dower.® 

852.  In  oaae  the  equitable  estate  has  been  in  any  way  extin- 
guished, the  doctrine  of  merger  has  no  application.  Thus,  where  a 
mortgagee  allowed  the  mortgaged  premises  to  be  sold  under  a  prior 
judgment,  and  failed  to  redeem  within  the  time  allowed,  but  after- 
wards obtained  a  conveyance  of  the  premises  from  the  purchaser 
under  execution  sale,  his  mortgage  title  was  wholly  gone,  and  there 
was  nothing  to  merge  in  the  legal  estate.  Neither  could  his  pur- 
chase have  the  effect  in  any  way  to  revive  his  mortgage  and  enable 
him  to  transfer  it  to  another.^ 

853.  After  the  owner  of  lands  has  taken  an  assignment  of 
the  mortgage  to  himself,  and  then  assigned  it  to  cunother  as  a 

1  §  188 ;  Bean  v.  Boothbj,  57  Me.  295 ;  Rep.  654  ;  Martin  v.  Martin,  146  Mass.  517, 

Bemis  v.  Call,  10  Allen,  512;  Model  Lodg-  16  N.  E.  Rep.  413. 

ing  House  Asso.  v,  Boston,  114  Mass.  133 ;  *  Faalks  v.  Dimock,  27  N.  J.  £q.  65. 

Newton  v.  Man  warring,  10  N.  Y.  Sapp.  347.  *  Power  v.  Lester,  23  N.  Y.  527. 

a  Wright  V.  Patterson,  45  Mich.  261.  7  N.  »  Power  v.  Lester,  23  N.  Y.  527, 17  How. 

W.  Rep.  820.  Pr.  413 ;  Qillig  v.  Maass,  28  N.  Y.  191. 

8  Butler  V.  Ives,  139  Mass.  202,  29  N.  E.  ^  Hill  v.  Pixlejr,  63  Barb.  200. 
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valid  security,  he  is  estopped  from  insisting,  as  against  the  as- 
signee or  any  one  claiming  ander  him,  that  it  had  merged  in  the 
equity  of  redemption.^  It  is  immaterial  in  such  case  that  the  rem- 
edy at  law  upon  the  note  which  accompanied  the  mortgage  was 
barred :  that  does  not  affect  the  validity  of  the  mortgage  or  the 
remedy  upon  it.  It  is  immaterial,  too,  that  the  person  who  claims 
the  benefits  of  a  merger  is  a  purchaser  from  the  former  owner  by  a 
deed  made  after  the  assignment  of  the  mortgage  by  his  grantor  was 
recorded;  for  then  the  same  record  which  informed  him  of  the 
facts,  which  at  common  law  would  constitute  a  merger,  also  noti- 
fied him  of  the  assignment  which  created  the  estoppel.^  If  he 
has  purchased  by  deed  of  warranty,  he  may  have  a  remedy  upon 
the  covenants,  but  he  cannot  resist  the  foreclosure  of  the  mort- 
gage.8 

864.  By  selling  the  estate  free  from  inoumbrcuioes,  he  may 
be  estopped  on  the  other  hand,  as  against  the  purchaser  at  least, 
from  saying  that  there  was  no  merger.*  A  mortgagee  having  pur- 
chased the  equity  of  redemption  while  it  was  subject  to  a  second 
mortgage,  afterwards  sold  the  land  to  a  third  person  for  a  price 
sufficient  to  pay  both  mortgages,  as  well  as  the  sum  paid  for  the 
equity  of  redemption.  Although  his  prior  lien  was  not  merged  by 
his  purchase,  it  was  regarded  as  satisfied  by  his  sale,  so  that  on  a 
subsequent  foreclosure  of  the  second  mortgage  the  proceeds  were 
first  applied  to  the  payment  of  the  second  mortgage.^ 

855.  The  intention  at  the  time  of  the  payment  of  the  mort* 
gage  has  sometimes  been  said  to  determine  the  effect  of  such 
payment.  If  there  was  then  no  intention  oti  the  part  of  the  per- 
son making  the  payment,  either  actual  or  to  be  implied  from  the 
condition  of  things  then  existing,  to  keep  the  mortgage  alive,  it 
cannot  afterwards,  upon  his  forming  an  intention,  or  upon  a  change 
in  the  surrounding  circumstances,  be  regarded  as  a  subsisting  secu- 
rity.®    Thus,  where  a  mortgage  was  paid  without  an  assignment  or 

1  Powell  V,  Smith,  30  Mich.  451 ;  Kellogg  takes  his  interest  and  his  rights  in  the  land, 
V.  Ames,  41  N.  T.  259,  reversing  41  Barb,  and  no  more ;  the  estoppel  which  was  con- 
218 ;  Skeel  v.  Spraker,  8  Paige,  182  ;  Baker  trolling  the  former  owner  is  also  controlling 
V.  Loan  Co.  36  Minn.  185,  30  N.  W.  Kep.  him. 

464.  *  Bulkeley  i;.   Hope,   1    Kay  &  J.  482, 

2  Powell  V.  Smith,  30  Mich.  451.  1  Jar.  N.  S.  864 ;  Ponlson  v.  Simmons,  126 
«  Kellogg  V.  Ames,  41  N.  Y.  259.    The    Ind.  227,  26  N.  E.  Rep.  152;  Thomas  v. 

court,  Murray,  J.,  delivering  the  opinion,  Simmons,  103  Ind.  538,  2  N.  E.  Bep.  203, 

says  that  the  purchaser  takes  the  deed  with  3  N.  E.  Rep.  381. 

constructive  notice  of  the  existence  of  the  ^  Webb  i;.  Meloy,  32  Wis.  319. 

mortgage.    It  is  upon  record.    He    then  *  Champney  t*.  Coope,  34    Barb.  539; 

steps  into  the  former  owner's  place;  he  Loomer  v.  Wheelwright,  3  Sandf.  Ch.  135, 
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discharge  of  it  being  then  made,  or  any  agreement  being  made  for 
any  futare  assignment  of  it,  and  the  owner  of  the  estate  eighteen 
years  afterwards  conveyed  the  land  by  warranty,  and  his  grantee 
obtained  an  assignment  of  the  mortgage  to  the  first  purchaser,  it 
was  held  that  nothing  passed,  because  the  mortgage  had  already 
been  discharged  by  the  payment.^ 

It  is  clear,  however,  that  the  intention  may  be  gathered,  not  only 
from  the  acts  and  declarations  of  the  parties,  but  from  a  view  of 
the  situation  as  affecting  the  interests  of  the  party  making  the  pay- 
ment, and  it  may  happen  that  the  intention  as  to  merger  may  re> 
main  subject  to  change,  at  least  until  a  third  person  has  acquired 
some  interest.  Until  such  time,  therefore,  whatever  occurs  between 
the  parties  interested  tending  to  show  the  intention  is  admissible  as 
as  part  of  the  res  gestoB?  Parol  evidence  is  admissible  to  show  all 
the  facts  and  circumstances  attending  the  transfer,  to  establish  the 
intention  of  the  purchaser  of  the  mortgage.' 

856.  The  question,  whether  there  is  a  merger  in  a  particular 
case,  depends  not  so  much  upon  the  kind  or  form  of  instru- 
ment by  which  one  estate  is  transferred  to  the  holder  of  the  other 
as  upon  the  intention  of  the  parties,  and  if  the  intention  be  declared 
in  such  instrument  it  may  control  the  construction  of  its  effect 
But  even  as  against  the  expressed  intention,  that  which  is  inferred 
from  the  relation  of  the  parties  to  each  other  and  to  others,  or  from 
their  own  interests,  may  be  sufficient  to  control  the  construction, 
especially  if  the  expressions  of  intention  be  yague  or  doubtful. 
A  recital  in  a  deed  from  a  mortgagor  to  his  mortgagee  of  the  mort- 
gaged land,  that  the  deed  was  made  to  cancel  the  mortgage,  may 
conclude  the  grantee  from  denying  that  fact,  so  far  as  the  intention 
was  concerned ;  but  the  mortgage  and  the  notes  remaining  in  his 
possession  by  agreement,  he  may  rely  upon  his  mortgage  title  as 
against  an  intervening  attachment.^  Where  the  upholding  of  a 
separate  mortgage  title  is  essential  to  the  interests  of  the  owner,  a 
reference  in  a  deed  to  the  mortgage  as  ^^  having  been  cancelled  by 
assignment "  will  not  effect  a  merger.^ 

On  the  other  hand,  when  a  conveyance  to  a  mortgagee  is  made 
expressly  subject  to  a  right  of  dower,  whereby  the  intention  of  the 

157;  Gardner  v,  Astor,  3  Johns.  Ch.  53,  8  i  Given  r.  Marr,  «7  Me.  212. 

Am.  Dec,  465 ;  Lynch  ».  Pfeiffer,  110  N.  Y.  2  Smith  v.  Roberto,  91  N.  Y.  470 ;  James 

38, 17  N.  E.  Rep.  402 ;  Cole  v.  Edgerly,  48  ».  Mor«y,  2  Cow.  246,  14  Am.  Dec.  475. 

Me.   108 ;  Aiken  v.   Milwaukee  &  St.  P.  >  Westheimer  v.  Thompson  (Idaho),  3S 

R.  R.  Co.  37  Wig.  469 ;  Hunt  i;.  Hunt,  14  Pac  Rep.  205. 

Pick.  374,  383,  25  Am.  Dec  400;  Gayle  v,  «  Croeby  v.  Chase,  17  Me.  369. 

Wilson,  30  Gratt.  166,  5  Reporter,  667.  ^  Bean  v.  Boothby,  57  Me.  295. 
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parties  is  manifest  that  such  a  right  should  be  preserved,  the  pur- 
chaser will  not  be  allowed  to  set  up  the  mortgage  as  a  subsisting 
title  against  this  right.^ 

When  a  person  holding  an  equity  of  redemption,  by  a  convey- 
ance fraudulent  as  against  the  grantor's  creditors,  takes  from  the 
mortgagee  a  quitclaim  deed  of  all  his  interest  in  the  premises, 
containing  this  clause,  **  which  said  mortgage  is  hereby  cancelled 
and  discharged,  the  said  "  grantor  *'  having  recently  conveyed  his 
interest  in  the  premises  to  "  the  grantee,  this  amounts  to  an  assign- 
ment, and  not  a  merger,  of  the  mortgage,  if  the  creditors  interfere 
and  take  the  equity.^ 

When  one  erroneously  supposing  that  he  owned  the  equity  of 
redemption  of  land  subject  to  two  mortgages  paid  to  the  first 
mortgagee  the  amount  due  on  his  mortgage,  and  took  a  deed  in 
which  the  mortgagee  released,  granted,  and  sold  his  interest  in  the 
land,  ^'  meaning  hereby  to  release  all  the  right  I  have  in  the  prem- 
ises by  virtue  of  said  mortgage,  the  aforesaid  sum  having  been  this 
day  paid  me  in  discharge  of  said  mortgage,"  this  deed  was  held  to 
operate  as  a  grant  of  the  legal  estate,  or  a  satisfied  mortgage,  and 
not  as  an  assignment  of  the  debt.  The  purpose  of  the  mortgagee 
in  making  the  deed  was  to  be  taken  into  consideration  in  constru- 
ing it,  and  this  purpose  was  -to  acknowledge  payment  of  the  debt 
and  to  pass  the  legal  estate.  This  explanation  of  the  intent  of  the 
parties  avoids  the  inference  that  might  be  made  from  the  other 
parts  of  the  deed  that  the  debt  was  thereby  assigned.  Without 
this  evidence  of  payment,  the  fact  that  it  was  paid  and  not  assigned 
might  be  proved  by  parol.^ 

If  the  owner  of  land  subject  to  two  mortgages  duly  recorded, 
who  is  under  no  obligation  to  pay  either  of  tliem,  in  ignorance  of 
the  second  mortgage  makes  a  part  payment  on  the  first  mortgage 
for  the  purpose  of  perfecting  his  title,  and  afterwards,  on  being 
informed  of  the  second  mortgage,  pays  the  balance  due  on  the  first, 
and  causes  that  mortgage  to  be  assigned  to  a  third  person  in  trust 
for  himself,  the  holder  of  the  second  mortgage  is  not  entitled  to 
redeem  the  first  except  by  paying  it  in  full.^ 

867.  Merger  may  be  prevented  by  an  expressed  intention 
to  the  contrary,  contained  in  a  deed  of  release  from  the  owner 
of  the  equity  of  redemption  to  the  holder  of  the  mortgage,^  that 

^  Campbell  v.  Knights,  24  Me.  382.  «  Ryer  v.  Gaas,  ISO  Maas.  227.    See,  also, 

>  Crosby  v.  Tajlor,  15  Gray,  64,  77  Am.  Franklyn  v.  Hay  ward,  61  How.  Pr.  43. 
Dec.  352.  ^  Bailey  v.  Richardson,  9  Hare,  734.    And 

>  Wade  V.  Howard,  11  Pick.  289,  6  Pick,  see  Tyrwbitt  v.  Tyrwbitt,  32  Bear.  244; 
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the  deed  shall  not  operate  as  a  merger  of  title,  except  at  the  elec- 
tion of  the  grantee ;  in  which  case  there  will  be  no  merger,  unless 
evidence  tending  to  show  such  election  on  his  part  be  given.^ 

When  a  mortgage  is  assigned  to  the  owner  of  the  land,  metier 
may  be  prevented  by  a  declaration  in  the  assignment  that  it  is  to 
be  held  as  a  muniment  of  title,  and  is  not  to  merge  in  the  fee  of  the 
land.^  An  assignment  of  the  mortgage  paid  o£E  might  be  taken  to 
a  trustee  with  an  express  declaration  that  the  object  was  to  preserve 
the  priority  of  the  lien;^  but  the  conveyance  alone  without  the 
declaration  is  not  regarded  as  conclusive.^ 

When  there  is  no  evidence  of  the  intention  of  the  owner  in 
uniting  the  legal  and  equitable  estates  in  himself,  it  is  proper  to 
presume  that  he  intended  that  effect  which  is  the  most  beneficial 
to  himself.  Therefore,  if  the  estate  be  subject  to  other  incum- 
brances, which  he  is  under  no  obligation  to  pay,  and  it  is  better 
for  him  to  preserve  the  lien  of  the  prior  mortgage  rather  than  to 
extinguish  it,  and  let  the  next  subsequent  incumbrance  into  its 
place  of  priority,  these  facts  may  be  taken  as  sufficient  ground  for 
inferring  that  his  intention  was  to  preserve  the  mortgage  rather 
than  to  extinguish  it.^ 

868.  Whether  the  relea.86  of  a  mortgrage  conBtitutes  a  dis- 
charge or  an  assignment  depends  not  so  much  upon  the  form  of 
the  instrument  as  upon  the  relations  of  the  parties  to  the  estate, 
and  their  presumed  intent  derived  from  the  circumstances  under 
which  the  conveyance  is  made.®  If  the  release  is  to  a  party  whose 
duty  it  is  to  extinguish  the  mortgage  for  the  benefit  of  another,  it 
will  be  held  to  operate  as  a  discharge.^  If  the  money  be  paid  by  one 
who  has  assumed  the  duty  of  paying  the  debt,  either  by  contract 
with  the  mortgagor  or  with  those  who  may  have  succeeded  to  his 
rights,  this  must  be  taken,  as  regards  other  subsequent  interests,  as 
a  payment ;  consequently,  when  one  has  purchased  land  by  a  deed 
containing  an  express  stipulation  that  he  shall  assume  and  pay  an 

Wilkes  V.  CoUin,  L.  R.  8  Eq.  338;  ^tna  o.  Skelton,  20  Beav.  453;  Factors' ATraden* 

Life  Ins.  Co.  v.  Corn,  89 IH.  170, 1 1  Chicago  Insarance  Co.  v.  Mnrphj,  111  U.  S.  738,  4 

L.  N.  38 ;  Agnew  v.  Railroad  Co.  24  S.  C.  Sap.  Ct.  Rep.  679 ;  Jackson  v.  Rdf,  S6  Fbu 

18,  58  Am.  Rep.  237.  465,  8  So.  Rep.  184 ;  Denzler  v.  O'Keefe,  S4 

1  Spenoer  v.  Ajraalt,  10  N.  T.  202.  N.  J.  Eq.  361. 

3  Browne  v.  Ferris,  11  N.  Y.  Snpp.  97,  «  Rj«r   v.  Gass,    130   Mass.    227,   per 

affirming  7  N.  Y.  Supp.  172.  Ames,  J.;  Lewis  v.  Uinman,  56  Conn.  55, 

>  Bailey  v,  Richardson,  9  Hare,  734.  13  Atl.  Rep.  143 ;  Duffy  v.  McGuinesB^  13 

«  Hood  V.  Phillips,  3  Bear.  613;  Parry  R.  L  595. 

V.  Wright,  1   Sim.  &  St.  369.    And  see  ?  Wadsworth   v.  Williams,    100   Masi. 

Gnnter  v.  Gunter,  23  Beav.  571.  1^26.    See  Wade  v.  Beldmdr,  40  Mo.  486 ; 

^  Clarendon  v.  Barham,  1  Y.  A  C.  C.  C.  Bnrnbam  v.  Dorr,  72  Md.  19S. 
688 ;  DaYis  v.  Barrett,  14  Bear.  542 ;  Hatch 
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existing  mortgage  debt  upon  it,  his  payment  of  it  operates  as  a  dis- 
charge of  the  mortgage,  whether  he  takes  an  assignment  of  the 
mortgage,  an  acknowledgment  of  payment,  or  a  release.^ 

869.  A  deed  of  quitolaim  from  the  mortgagee  to  a  third 
person,  who  pays  the  amoantdae  upon  the  mortgage  at  the  request 
or  with  the  consent  of  the  mortgagor,  operates  generally  as  an  as- 
signment, and  not  as  an  extinguishment,  of  the  mortgage,^  unless 
the  latter  effect  be  intended.  But  a  quitclaim  deed  by  the  holder 
of  the  mortgage,  whether  the  original  mortgagee  or  his  assignee, 
to  the  owner  of  the  equity  of  redemption,  generally  operates  to  dis- 
charge the  mortgage,  unless  there  be  a  good  reason  why  it  should 
not  have  this  effect.^ 

860.  A  bequest  of  the  mortgage  to  the  mortgagor  would  gen- 
erally merge  the  lien.  But  if  the  interest  of  the  mortgage  be  given 
to  another  for  life,  and  the  principal  of  it  to  the  mortgagor  after- 
wards, the  mortgage  is  kept  alive  and  may  be  foreclosed  during 
the  lifetime  of  the  person  entitled  to  the  interest.^  But  where  a 
mortgagee  conveyed  the  mortgaged  premises  to  the  mortgagor  in 
trust  for  the  separate  use  of  his  wife  during  her  life,  remainder  over 
to  her  children,  and  the  mortgagor  expressly  covenanted  that  he 
would  accept  the  trust  and  carry  it  into  effect,  it  was  held  that  upon 
the  death  of  the  mortgagor  the  trust  terminated,  and  the  entire 
legal  and  equitable  estate  devolved  upon  the  remainder-men,  the 
equitable  estate  of  the  mortgagor  having  merged  in  the  legal  estate 
conveyed  to  him.^ 

861.  Parol  evidence  that  an  assignment  of  a  mortgage  was 
intended  to  be  a  discharge  is  admissible  only  for  the  purpose  of 
proving  fraud.^  The  legal  effect  of  a  conveyance  cannot  be  changed 
by  parol  evidence.*^  Yet  such  evidence  is  admissible  to  show  the 
consideration  upon  which  the  conveyance  was  made,  and  to  show 
the  whole  transaction  where  the  conveyance  constitutes  only  a  part 
of  it;  and  in  this  way  it  may  appear  that  the  purchaser  is  under 

^  Kilbozn  o.  Bobbins,  8  Allen,  466.    See,  claim,  and  demand,  both  at  law  and  in 

however,  Young  o.  Morgan,  89  ni.  199.  equity,    whether  by   deed,    mortgage,    or 

3  Freeman  v.  M'Gaw,  15  Pick.  82 ;  Hant  otherwise,  and  as  well  in  possession  as  in 

V.  Hunt,  14  Pick.  374,  25  Am.  Dec.  400 ;  expectancy,"  and  it  was  regarded  as  an 

Wolcott   V,    Winchester,    15    Gray,    461 ;  undoubted  discharge. 

Hinds  V.  Ballou,  44  N.  H.  619.     Contra,  *  Hancock  v,  Hancock,  22  K.  T.  568. 

Johnson  v.  Lewis,  13  Minn.  364.  '^  Welsh  v.  Phillips,  54  Ala.  309,  25  Am. 

*  Jerome   v.    Seymour,    Harr.    (Mich.)  Rep.  679. 

357 ;  Bassett   v.  Hathaway,  9   Mich.  28.  «  Astley    v.  Milles,    1    Sim.    298,  845 ; 

In  this  case  the  holder  of  the  mortgage  Howard  v.  Howard,  3  Met.  548;  Wade  v. 

oonveyed  to  a  purchaser  of  the  equity  of  Howard,  11  Pick.  289,  6  Pick.  492. 

redemption  all  his  "right,  title,  interest,  ^  McCabe  v.  Swap,  14  Allen,  186. 
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obligation  to  pay  the  mortgage  debt,  so  that  an  assignment  of  the 
mortgage  to  him  constitutes  a  merger.^ 

862.  Merger  in  new  seourity  or  jadgment. —  It  is  elsewhere 
noticed  that  a  mortgage  is  not  necessarily  or  even  usually  merged 
by  taking  a  new  mortgage  upon  the  same  property  for  ther  old  debt 
and  further  advances,  or  for  the  old  debt  and  interest  accrued  upon 
it,  or  assessments  paid  upon  the  property ;  if  the  original  mortgage 
has  not  been  released,^  the  debt  is  not  merged  so  as  to  affect  the 
security  by  obtaining  a  judgment  upon  it,  unless  it  is  satisfied  in 
whole  or  in  part,  when  the  debt  is  of  course  extinguished  to  the  ex- 
tent of  the  sum  realized  by  the  execution.^  In  like  manner,  where 
a  grantor  has  reserved  in  his  deed  a  lien  for  the  unpaid  price  of  the 
property  conveyed,  and  he  has  afterwards  taken  a  mortgage  on  the 
property  to  secure  such  price,  upon  the  grantee's  representation  that 
he  had  created  no  incumbrance  on  the  property,  though  in  fact  he 
had  given  an  intervening  mortgage,  the  lien  is  not  merged  in  the 
mortgage,  but  may  be  enforced  as  if  the  mortgage  to  the  grantor 
had  never  been  given.* 

When  additional  security  is  taken  for  a  mortgage  debt  by  a  new 
mortgage  upon  the  same  or  other  property,  a  merger  of  the  origi- 
nal security  may  be  very  readily  prevented  by  a  recital  in  the  in- 
strument creating  the  new  security  that  it  is  given  by  way  of  farther 
security,  or  as  collateral  to  the  old.^  Of  course,  in  most  cases,  the 
nature  of  the  transaction  and  the  relations  of  the  parties  will  be 
sufficient  *to  show  the  intention  without  any  such  declaration. 

863.  A  mortgage  will  not  be  kept  alive  in  aid  of  a  fraud  or 
wrong.  Although  in  equity  a  mortgage  substantially  satisfied  may 
be  kept  alive  when  this  is  requisite  to  the  advancement  of  justice, 
this  is  never  allowed  when  the  result  will  be,  through  the  forms  of 
law,  to  aid  in  perpetrating  a  fraud  or  an  injury.^ 

Generally,  an  assignment  of  the  mortgage  cannot  be  enforced. 
It  is  the  mortgagee's  duty  to  discharge  merelyj  But  whenever  a 
decree  is  made  that  the  mortgage  upon  payment  or  redemption  be 
assigned,  the  decree  should  be  limited  so  as  not  to  prejudice  the 
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^  Frey    v.  Vanderhoof,    15    Wis.   397;  «  Twopenny  v.  Young,  3  B.  &  C.  208;             ' 

Fiske  V.  McGregory,  34  N.  H.  414.    And  see  Ex  parte  Pennell,  2  M.,  D.  &  De  G.  273 ; 

MUler  V.  Fichthorn,  31  Pa.  St.  252,  259 ;  Ex  parte  Whitbread,  2  M.,  D.  &  De  O.  415. 

Bamham  o.  Dorr,  72  Me.  198.  «  McGiven    v.  Wheelock,  7   BarK  22; 

3  Tenisonv.  Sweeny,  1  Jones  &  L.  710.  First  Nat.  Bank  v.  Essex,  84  Ind.  144; 

*  See  Bell  v.  Banks,  3  Man.  &  G.  258,  3  Worthington  o.  Moigmn,  16  Sim.  547. 

Scott  N.  R.  497;  Ex  parU  Higgins,  3  De  ^  See  §  1088;   also,  James  p.  Btou,  3 

G.  &  J.  33.  Swans.  234;  Colyer  v.  Colyer,  9  L.  T.  N. 

«  Bradford  V.  Howe  (Ky.),  11  S.  W.Rep.  S.  214;  Dnnstan  v.  Pattorson,  2  Ph.  341; 

466.  Anon.  2  MoUoy,  505. 

816 


MERQEB.  [§  864. 

mortgagee  in  respect  to  any  other  liens  he  may  have  acquired  upon 
the  property,  whether  by  attachment  or  otherwise.^  In  New  York, 
however,  it  is  held  that  an  assignment  may  be  enforced  when  the 
mortgage  is  paid  by  one  who  is  under  no  obligation  to  pay  it.^  A 
mortgagor  who  has  sold  the  mortgaged  property  subject  to  the  mort- 
gage, upon  being  compelled  subsequently  to  pay  the  debt,  is  subro- 
gated to  the  rights  of  the  mortgagee,  and  may  require  from  him  an 
assignment  of  the  bond  and  mortgage ;  and  if  upon  tender  of  the 
amount  the  mortgagee  refuses  to  assign,  he  may  be  compelled  to  do 
so  by  action.^ 

Neither  will  a  mortgage  be  kept  alive  after  payment,  in  the 
hahds  of  one  who  occupies  a  fiduciary  relation  to  the  owners  of  the 
equity  of  redemption,  so  as  to  enable  such  holder  to  use  it  for  his 
individual  advantage ;  and  although  he  has  himself  an  interest  in 
the  land,  he  will  not  be  allowed,  in  violation  of  a  trust  relation  to 
the  other,  to  cut  off  their  interests  by  foreclosure.^ 

864.  When  a  mortgage  debt  is  paid  by  one  who  is  bound  by 
contract  to  pay  it,  an  assignment  of  it  to  him  upon  payment  op- 
erates as  a  discharge;^  and  he  will  not  be  allowed  to  hold  it  as  a 
subsisting  incumbrance,  as  the  payment  was  in  pursuance  of  his 
agreement,  and  may  be  regarded  as  made  with  the  mortgagor's 
money.®  Under  this  rule  a  mortgagor  is  not  allowed,  after  having 
obtained  a  transfer  of  a  first  mortgage  made  by  himself,  to  set  it  up 
against  another  mortgage  of  later  date,  which  he  has  also  made ; 
and  the  rule  applies  equally  in  case  he  has  obtained  the  first  mort- 
gage title  by  purchasing  at  a  sale  under  the  power  J 

And  so,  if  one  who  has  conveyed  land  by  a  deed  containing  cov- 
enants of  warranty  afterwards  purchases  a  mortgage  upon  the 
property  which  existed  at  the  time  of  his  conveyance,  there  is  a 
merger  of  it.® 

If  the  owner  of  lands  acquires  a  tax  title  to  the  same  tinder  a 
sale  made  when  he  was  the  owner  of  the  property,  his  purchase  of 
the  tax  title  is  a  redemption  from  the  tax  sale,  and  a  deed  to  him  of 

^  Cilley  V.  Ease,  40  N.  H.  358.  Strong  v.  Converse,  8  Allen,  557,  559,  85 

3  §  10S7.  Am.  Dec.  732 ;  Butler  v,  Seward,  10  Allen, 
>  Johnson  v.  Zink,  51  N.  Y.  333.  466 ;  Bemis  v.  Call,  10  Allen,  512  ;  Wads- 

4  KnollB  V.  Barnhart,  71  N.  Y.  474.  worth  v.  Williams,  100  Mass.  126;  Burn- 
^  Lappen  v.  Gill,  129  Mass.  349;  Ryer  ham  v.  Dorr,  72  Me.  198 ;  Smith  v.  Lowry, 

V.  Gass,  130  Mass.  227  ;  Androscoggin  Sav.  113  Ind.  37,  15  N.  E.  Rep.  17. 

Bank  v,  McKenney,  78  Me.  442;  Van  Ber-  ^  Oner  v.  Vaux,  2  K.  &  J.  650,  6  De  G., 

nuth  V.  Sutton,  6  N.  Y.  Snpp.  377, 25  N.  Y.  M.  &  G.  638 ;  Johnson  v.  Webster,  4  De  G., 

St.  Rep.  508;  Theisen  v.  Dayton,  82  Iowa,  M.  &  G.  474. 

74,  47  N.  W.  Rep.  891.  »  Mickles  v.  Dillaye,  15  Hun,  296. 
*  Brown  i^.  Lapham,  3  Cush.  551,  554; 
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the  tax  title  transfers  no  new  title  to  him,  but  this  title  merges  in 
his  title  to  the  lands.^ 

Where  by  the  terms  of  an  ante-nuptial  contract  a  wife  took  an 
estate  in  fee  in  part  of  her  husband's  land,  in  lieu  of  dower,  and, 
after  marriage,  he  satisfied  a  mortgage  upon  such  lands  which  was 
in  existence  at  the  time  of  the  ante-nuptial  contract,  with  money 
raised  by  a  new  mortgage,  the  wife's  estate  was  held  to  be  dis- 
charged from  the  first  mortgage,  and  to  be  superior  to  the  second.^ 

866.  The  purchaser  of  land  subject  to  a  mortgrage  which  he 
has  aBsumed  and  a^eed  to  pay,  upon  taking  an  assignment  of  it, 
thereby  pays  and  satisfies  it  so  far  as  bis  grantor  is  concerned;' 
and  as  to  his  grantor,  the  mortgage  is  paid  and  satisfied  when  such 
purchaser  has  paid  the  mortgage  and  had  an  assignment  of  it  made 
to  a  third  person.  Not  only  is  the  mortgage  extinguished  when  it  is 
paid  by  a  purchaser  who  has  assumed  the  payment  of  it,  but  also 
when  it  is  paid  by  his  grantee,  or  by  any  grantee  after  successive 
conveyances.*  The  premises  in  such  case  become  the  primary  fund 
for  the  payment  of  the  mortgage,  and  whoever  acquires  that  fund 
and  the  mortgage  also  must  be  regarded  as  having  applied  the 
fund  to  the  payment  of  the  mortgage.^  If  one  purchases  land 
subject  to  a  mortgage  which  he  assumes  and  afterwards  pays,  he  is 
not  entitled  to  subrogation  to  the  rights  of  the  mortgagee  as  against 
a  judgment  creditor  of  the  mortgagor  whose  judgment  had  been 
rendered  at  the  time  the  land  was  purchased.^ 

If  the  owner  of  the  equity  of  redemption  of  land,  who  has  as- 
sumed the  payment  of  an  existing  mortgage,  purchases  at  a  sale 
made  in  pursuance  of  a  power,  and  the  sale  is  invalid  on  ac- 
count of  the  fraud  of  the  mortgagee  participated  in  by  the  pur- 
chaser, he  cannot  as  against  a  subsequent  mortgagee  set  up  title 
through  the  prior  mortgage,  but  this  will  be  deemed  to  have 
merged."^ 

But  the  taking  of  a  deed  containing  a  recital  that  the  premises 
are  ^^  subject  to  a  mortgage  "  does  not  impart  a  promise  on  the  part  of 

1  Gould  r.  Day,  94  U.  S.  405.  400  ;   Thompson    v.  Heywood,  129    Mass. 

2  Anglade  v.  St.  Avit,  67  Mo.  434.  401. 

»  Frey    v,  Vanderhoof,    15   Wis.    897  ;  ♦  Fitch  v,  Cotheal,  2  Sandf.  Ch.  29. 

Mickles  v.  Townsend,  18  N.  Y.  575;  Bus-  ^^  LiUy  v.  Palmer,  51  111.  331 ;  BeUerille 

sell  V.  Fistor,  7  N.  Y.  171.  57  Am.  Dec.  509 ;  Sav.  Bank  v.  Reis,  136  111  242,  26  N.  £. 

Coles  V.  Applebj,  22  Hun,  72 ;  Bnrnham  Rep.  646. 

V.  Dorr,  72  Me.  198 ;  Willson  v.  Burton,  52  *  Goodyear  v.  Goodyear,  72  Iowa,  329, 

Vt.  394 ;  Winans  v.  Wilkie,  41  Mich.  264 ;  33  N.  W.  Rep.   142 ;  Traders'  Nat.  Bank  v. 

Hill  V.  Minor,  79  Ind.  48 ;  Bier  v.  Smith,  25  Lawrence  Manuf.  Co.  100  N.  C.  345, 3  S.  E. 

W.  Va.  830;  Putnam  v,  Collamore,  120  Rep.  363. 

Mass.  454 ;  Tucker  v.  Crowley,  127  Mass.  ^  Thompson  o.  Heywood,  129  Mass.  401. 
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the  purchaser  to  pay  fche  mortgage,  and  does  not  prevent  his  holding 
the  mortgage  as  a  subsisting  title  upon  a  subsequent  assignment  of 
it  to  him.^  For  stronger  reasons,  one  who  has  bought  subject  to  a 
mortgage  may  properly  induce  a  friend  to  purchase  the  mortgage. 
It  makes  no  di£Eerence  to  the  mortgagor  whether  one  person  or  an- 
other owns  it,  and  it  does  not  change  his  relations  to  the  purchaser 
or  the  mortgage  creditor.2 

But  in  Pennsylvania  it  is  held  that  if  one  buys  land  at  an  exe- 
cution sale  subject  to  a  mortgage,  and  subsequently  pays  off  the 
mortgage,  the  mortgage  debt  is  thereby  extinguished,  and  he  can- 
not take  an  assignment  of  the  mortgage  and  enforce  it  against  the 
mortgagor.^ 

866.  This  principle  is  of  frequent  application  in  determin- 
ingr  the  right  of  the  mortgagor's  widow  to  dower.  The  widow 
is  clearly  dowable  in  an  equity  of  redemption ;  but  if  she  has  re- 
linquished her  right  of  dower  in  the  mortgage,  she  cannot  recover 
it  against  the  mortgagee  or  his  assignee  in  possession,  unless  the 
mortgage  has  been  assigned  to  one  who  is  under  obligation  to  pay 
and  discharge  the  mortgage.^  Her  dower  is  subject  to  the  mortgage, 
and  if  this  be  redeemed  by  the  heir  or  purchaser,  or  by  any  one 
interested  in  the  estate  who  is  not  bound  to  pay  the  debt,  to  avail 
herself  of  this  right  she  must  contribute  her  proportion  of  the 
charge,  according  to  the  value  of  her  interest.^ 

If,  however,  the  purchaser  of  the  equity  of  redemption  from  the 
original  mortgagor  has  assumed  and  agreed  to  pay  the  mortgage, 
and  the  wife  of  the  mortgagor  has  released  her  dower,  in  the  mort- 
gage but  not  in  the  deed  to  the  purchaser,  he  cannot,  upon  taking 
an  assignment  of  the  mortgage,  set  it  up  against  the  claim  of  the 
widow  of  the  mortgagor  for  her  dower,  but  the  assignment  will  be 
held  to  operate  as  a  discharge,  and  the  widow  will  be  entitled  to  her 
dower  in  the  whole  estate.^ 

Where  a  mortgagee  who  has  entered  for  foreclosure  conveys  his 
interest  by  quitclaim  deed  to  one  who  has  purchased  the  equity  of 
redemption  from  the  mortgagor's  assignee  in  insolvency,  the  mort- 

^  Strong  V.  Converse,  8  Allen,  557,  85  *  Farwell  v.  Getting,  8  Allen,  211;  Pop- 
Am.  Dec.  732;  Pike  v.  Goodnow,  12  Allen,  kin  v.  Bamstead,  8  Mass.  491.  Sec  §  606. 
472 ;  Campbell  v.  Knights,  24  Me.  332,  45  ^  Norris  v.  Morrison,  45  N.  H.  490 ; 
Am.  Dec  107  ;  Tncker  v.  Crowley,  127  Hartshome  v.  Hartshorne,  2  N.  J.  Eq.  349; 
M«88.  400;  Matzen  v,  Shaeffer,  65  Cal.  81,  Russell  9.  Austin,  1  Paige,  192;  McMahon 
3  Fac.  Rep.  92.    See  §  748.  v.  Rufwell,  17  Fla.  698 ;  Cox  v.  Garst,  105 

2  Hall  V.  Harrington,  41  Mich.  146.  111.  342;  Everson  v.  McMuUen,  113  N.  Y. 

s  Dollar  Savings  Bank  v.  Burns,  87  Pa.  293,  21  N.  £.  Rep.  52,  54,  10  Am.  St.  Rep. 

St.  491.  445,  quoting  text. 

•  McCabe  o.  Swap,  14  Allen,  188. 
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gage  is  not  extinguished  so  as  to  let  in  a  right  of  dower  in  the  mort- 
gagor's widow  who  released  dower  in  the  mortgage.^  This  rule 
is  fully  approved  in  a  recent  case,  where  a  purchaser  of  an  equity  of 
redemption  from  an  assignee  in  insolvency  of  the  mortgagor,  with- 
out taking  an  assignment  of  the  mortgage,  or  making  any  attempt 
to  keep  it  alive,  paid  it  off.  Although  the  wife  of  the  mortgagor 
relinquished  dower  in  the  mortgage,  yet,  the  mortgage  having  been 
•cancelled  and  discharged  without  any  mistake  on  the  part  of  pur- 
chaser in  doing  so,  the  wife,  upon  the  death  of  her  husband,  was 
held  to  be  entitled  to  dower  in  the  whole  estate.^ 

But  where  the  assignee  in  insolvency  of  the  mortgagor  pays  the 
mortgage,  in  which  the  wife  had  released  dower,  out  of  the  assets 
of  the  estate,  and  takes  an  assignment  of  the  mortgage  to  himself, 
it  remains  an  outstanding  title  against  which  the  widow  of  the  in- 
solvent cannot  have  dower .^  So  if  the  mortgage  be  discharged  by 
the  heir  or  other  person  claiming  under  the  husband,  with  no  obli- 
gation imposed  upon  him  to  pay  the  mortgage,  the  widow  takes  her 
dower  subject  to  the  incumbrance  of  the  mortgage  debt.  And 
even  where  the  purchaser  of  an  equity  of  redemption  from  the  ad- 
ministrator of  an  insolvent  estate  gave  a  bond  obligating  himself 
to  pay  the  mortgage  debt,  it  was  held  that  he  might  set  up  the 
mortgage  title  against  the  widow,  because  the  obligation  to  pay  the 
debt  is  in  such  case  to  be  regarded  merely  as  a  personal  contract  of 
indemnity,  in  which  the  widow  had  no  interest^ 

But  if  an  heir,  for  the  purpose  of  preventing  a  sale  of  the  real 
estate  of  the^  deceased  for  the  payment  of  debts,  gives  a  bond  for 
their  payment  and  takes  an  assignment  of  a  mortgage  upon  part  of 
the  real  estate  to  himself,  the  bond  may  be  regarded  as  supplying 
the  place  of  assets,  which  would  otherwise  have  been  derived  from 
a  sale  of  the  lands,  and  would  have  left  the  rights  of  dower  and  home- 
stead unaffected  ;  and  it  is  suggested  that  in  such  case  the  assignee 
should  not  be  allowed  to  defeat  these  rights  by  holding  the  mort- 
gage as  an  outstanding  title  and  foreclosing  it ;  and  it  is  held  that 
at  any  rate  the  heir  could  not  do  this  after  the  estates  of  dower  and 
homestead  had  in  fact  been  set  out  to  the  widow,  before  the  pay- 
ment of  the  mortgage  debt,  with  his  assent.^ 

867.  Payment  by  one  who  has  warranted  agrainst  inctun- 
brances  disoharges  them.     Thus  one  who  has  executed  two  mort- 

^  Savage  v.  Hall,  12  Graj,  363.  510;  Jones  9.  Bragg,  33  Mo.  337,  84  Am. 

*  Atkinson  v,  Angert,  46  Mo.  515.  Dec.  49. 

>  Sargeant    u.    Fuller,    105    Mass.  119.       ^  Gibson  i;.  Crefaore,  3  Pick.  475,  5  Pkk. 
See,  however,  Atkinson  t;.  Stewart,  46  Mo.    146. 

^  King  V,  King,  100  Mass.  224. 
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gages  to  different  persons  upon  the  same  land,  with  covenants  of  war- 
ranty, upon  redeeming  the  first  mortgage  in  fact  pays  his  own  debt, 
and  thereby  discharges  the  mortgage,  and  cannot  set  it  up  as  the 
ground  of  a  claim  to  redeem  the  second  after  that  has  been  fore- 
closed. The  payment  of  the  mortgage  when  it  was  his  duty  to  pay 
it  gives  him  no  right  to  be  regarded  as  an  equitable  assignee  of  it, 
and  to  be  subrogated  to  the  rights  of  the  first  mortgagee.  The  cov- 
enants of  warranty  in  the  second  mortgage  also  estop  him  from  set- 
ting up  the  first  mortgage  against  the  second  mortgagee.^  Upon  this 
principle,  also,  when  one  who  has  conveyed  land  with  warranty, 
which  is  subject  to  a  mortgage,  whether  made  by  him  or  by  another, 
afterwards  takes  an  assignment  of  such  mortgage,  he  holds  it  for 
the  benefit  of  the  person  to  whom  he  has  granted  the  land,  and  the 
mortgage  is  in  fact  discharged  by  coming  into  his  hands.  Even  if 
he  should  assign  it  to  one  who  in  good  faith  pays  full  consideration 
for  it,  the  purchaser  would  acquire  no  lien  upon  the  land.^ 

When  one  sells  land  by  warranty,  a  mortgage  held  by  him  upon 
the  land  at  that  time  is  extinguished,  unless  it  was  understood  by 
the  grantee  that  it  should  be  continued  in  force  for  his  benefit;^ 
but  this  rule,  of  course,  does  not  apply  to  a  mortgage  taken  for 
the  purchase-money  of  a  sale,  although  the  mortgage  bear  an  ear- 
lier date  than  the  deed  of  sale.^  In  like  manner,  if  the  owner  mort- 
gages land  without  noticing  the  mortgage  title  held  by  him,  it  is 
regarded  as  mei^ed.^ 

868.  An  BBsignment  to  the  owner  of  the  equity  of  redemp- 
tion who  is  not  the  original  mortgagor,  but  a  subsequent  pur- 
chaser, will  not  generally  operate  as  a  discharge  or  merger  of  the 
mortgage,  because  it  is  his  manifest  interest  to  hold  the  two  dif- 
ferent titles  distinct,  if  he  has  any  occasion  for  protection  against 
any  other  intervening  interest  or  title.^  In  such  case  it  is  imma- 
terial whether  the  transfer  be  effected  by  an  assignment  in  the 
usual  form,  or  by  a  deed  of  release  or  quitclaim.  If  such  pur- 
chaser of  the  equity  of  redemption  obtains  an  assignment  of  the 
mortgage  pending  a  bill  against  the  mortgagor  for  a  foreclosure, 
lie  may,  with  the  consent  of  the  mortgagee,  prosecute  the  suit  to 

1  Butler  V.  Seward,  10  Allen,  466.    0th-       *  Fish  v.  Gordon,  10  Vt.  288. 
erwise  under  a  qnitclaim  deed.    Comstock       ^  Tyler  v.  Lake,  4  Sim.  351. 

V.  Smith,  13  Pick.  116,  23  Am.  Dec.  670;  •  Savage  v.  Hall,  12  Gray,  363;  Grover 

Trnll  v.  Eastman,  3  Met.  121,  37  Am.  Dec  v.    Thatcher,    4    Gray,    526;    Wyman    v. 

126.  Hooper,  2  Gray,  141,  145;  Loud  v.  Lane, 

2  Mickles  r.  Townsend,  18  N.  Y.  575;  8  Met.  517;  Pitts  v,  Aldrich,  11  Allen, 
CoUioa  V,  Torry,  7  Johns.  278,  5  Am.  Dec  39  ;  Ryer  »;.  Gass,  130  Mass.  227 ;  Duffy  ». 
273^  McGuiness,  13  R.  1. 595 ;  De  Lisle  v.  Herbs, 

s  Stoddard  v.  Rotton,  5  Bosw.  378.  25  Hun,  485. 
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a  decree  of  foreclosure  and  sale,  for  the  purpose  of  more  effectu- 
ally securing  his  title.^  The  rule  in  regard  to  merger  is  the  same 
whether  the  owner  of  the  equity  of  redemption  obtains  an  assign- 
ment or  release  of  the  whole  mortgage  lien,  or  a  release  of  the 
mortgagor's  interest  in  a  part  of  the  mortgaged  property  belonging 
to  such  owner.2  Still  less  is  there  a  merger  where  a  mortgage  is 
purchased  by  one  partner  and  the  equity  of  redemption  by  the 
other,  both  purchases  being  made  out  of  the  partnership  funds  and 
for  their  joint  benefit ;  for  the  taking  of  the  estates  in  different 
names  showed  an  intention  to  keep  them  distinct.^ 

Some  of  the  earlier  cases  in  England  seemed  to  incline  strongly 
against  allowing  a  purchaser  of  the  equity  of  redemption  to  keep 
up  a  mortgage  charge  upon  the  property  for  his  own  benefit,  and 
to  defeat  subsequent  incumbrancers ;  but  the  later  eases  hold  that 
such  purchaser,  having  paid  off  a  first  mortgage,  may,  when  he  has 
shown  an  intention  of  doing  so,  stand  in  the  first  mortgagee's  place 
against  the  next  incumbrancer.^ 

869.  The  rule  that  payment  by  a  mortgagor  extinguishes  the 
mortgage  is  founded  upon  the  reason  that  there  could  generally  be 
no  advantage  to  him  in  keeping  on  foot  his  own  mortgage  against 
his  own  estate.  But  no  such  reason  exists  when  a  purchaser  pays 
an  incumbrance  existing  before  the  time  of  his  purchase.  Fre- 
quently there  is  an  advantage  in  keeping  the  mortgage  on  foot  as 
a  security ;  and  whenever  there  is  such  advantage  the  purchaser  is 
entitled  to  hold  it  as  a  separate  title.^ 

If  a  mortgage  be  paid  by  a  person  not  personally  liable,  for  the 
purpose  of  protecting  his  estate,  he  may  have  the  benefit  of  it  in 
aid  of  his  title,  without  any  assignment  to  him,  or  express  proof 
of  an  intention  on  his  part  to  keep  it  alive.^  And  even  if  the 
mortgage  be  discharged  of  record  without  consideration,  but  for 
the  sole  benefit  of  the  owner  of  the  equity,  the  mortgage  is  not  ex- 
tinguished as  to  a  subsequent  mortgagee;  but  he  must  redeem  this 
mortgage  from  such  owner  before  he  will  be  allowed  to  foreclose  his 
own  mortgage.*^     If,  however,  there  be  any  obligation  on  his  part 

1  Branch  Bank  at  Mobile  v.  Hunt,   8  Pool  v.  Hathaway,  22  Me.  85;  Hatch  r. 

Ala.  876.  Kimball,  16  Me.  146 ;  Thompson  v.  Chand- 

3  Duffy  17.  McGuinesfl,  IS  R.  I.  595.  ler,  7  Me.  S77 ;  Carll  u.  Butman,  7  Me.  102 ; 

>  Scott  V,  Webster,  44  Wis.  185,  6  Re-  Duffy  v.  McGuiness,  13  R.  I.  595. 

porter,  287,  50  Wis.  53,  6  N.  W.  Rep.  363.  «  Walker  v.  King,  44  Vt  601,  45  Vt. 

*  Watts  ».  Symes,  1  De  G.,  M.  &  G.  240,  525;    Wheeler    v.  Willard,    44   Vt    640; 

reviewing  the  earlier  cases.  Warren  t*.  Warren,  30  Vt.  530 ;  McMabon 

B  Abbotttr.Kasson,  72Pa.  St.  183;  Mills-  v.  Rassell,  17  Fla.  698;  Ryer  v.  Gtisa,  ISO 

pangh  t;.  McBride,  7  Paige,  509,  35  Am.  Mass.  227;  Hinds  v.  Ballon,  44  N.  H.  619. 

Dec.  360 ;  Skeel  v.  Spraker,  8  Paige,  182  ;  ^  Spaulding  v.  Crane,  46  Vt.  292 ;  Yonng 

822  V.  Hill,  31  N.  J.  Eq.  429. 
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to  pay  the  debt,  he  cannot  stand  upon  the  mortgage  paid  to  help 
his  title  as  against  the  party  whom  he  is  bound  to  protect  against 
the  mortgage.^ 

If  the  incumbrance  be  paid  by  a  mere  volunteer  or  stranger  to 
the  title,  having  no  interest  to  make  the  payment  for  his  own  pro- 
tection, the  payment  is  not  compulsory,  and  the  party  paying  can- 
not be  treated  as  an  equitable  assignee  of  the  mortgage.^ 

870.  The  acquisition  of  the  equity  of  redemption  by  the 
mortgagee  is  looked  upon  with  suspicion  by  the  courts,  as  else- 
where explained,  because  he  has,  by  reason  of  his  position  as  cred- 
itor, a  cei*tain  advantage  over  the  mortgagor  which  may  be  abused, 
yet  if  the  purchase  be  free  from  fraud,  and  for  an  adequate  price, 
it  is  sustained.^  This  objection,  however,  does  not  apply  with 
equal  force  when  he  purchases  the  equity  of  redemption  from  one 
who  'has  purchased  it  of  the  mortgagor,  or  when  he  purchases  at 
an  execution  sale  had  at  the  instance  of  a  stranger.  The  mort- 
gagee, while  he  is  not  generally  permitted  to  sell  the  equity  of  re- 
demption under  an  execution  obtained  upon  the  mortgage  debt,  may 
generally  do  so  under  an  execution  for  any  other  debt  to  him,  and 
may  purchase  at  the  sale.  But  the  result  of  his  acquiring  the 
equity  of  redemption  in  either  way  is  generally  to  merge  his  mort- 
gage title  in  it,  unless  there  be  some  reason  why  he  should  keep  the 
titles  separate.^ 

Where  a  purchaser  has  assumed  the  payment  of  a  mortgage, 
and  has  subsequently  conveyed  the  land  to  the  mortgagee  by  a  deed 
reciting  that  the  conveyance  is  subject  to  the  mortgage,  "  which 
mortgage  forms  part  of  the  above  consideration,'*  the  mortgage  will 
be  regarded  as  paid  and  discharged,  so  that  the  mortgagee  cannot 
maintain  an  action  against  the  mortgagor  upon  the  mortgage  note, 
although  the  value  of  the  land  at  the  time  of  the  conveyance  be 
less  than  the  debt  secured.^ 

When  a  mortgagor  pays  his  mortgage  debt,  his  object  is  gen- 
erally to  fulfil  the  personal  obligation  of  payment,  and  relieve  his 
estate  of  the  incumbrance. 

When  a  mortgagee  acquires  the  equity  of  redemption  it  is  gen- 

1  McDaniels  v.  Flower  Brook  Manuf.  Co.  '^  DickaBon  v.  WUIiams,  129  Mass.  182, 37 

22  yt.274;  Man  waring  v.  Powell,  40  Mich.  Am.  Rep.  316.    This  case,  though  treated 

37 1 .  in  the  decision  as  one  chiefly  of  merger,  pre- 

^  Downer  v.  Wilson,  33  Vt.  1 .  sents  more  strongly  the  issues  of  estoppel 

'  See,  also,  Barnes  v.  Brown,  71   N.  C.  and  payment.  See,  also,  Kneeland  v.  Moore, 

507  ;  West  v.  Reed,  55  111.  242  ;  §  1042.  138  Mass.  198. 

*  Barnes  ».  Brown,  71  N.  C.  507 ;  Weiner 
V.  HeinU,  17  111.  259. 
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erally  because  he  wants  a  settlement,  and  can  get  nothing  more 
than  the  fall  control  of  the  property,  or  else  because  he  has  use  for 
the  mortgaged  land,  and  wants  an  absolute  title  to  it.  In  either 
case  his  primary  object  is  to  perfect  the  title  in  himself.  It  must 
follow  therefore  that  while,  as  a  general  rule,  the  mortgagor's  in- 
tention is  to  extinguish  the  mortgage,  the  mortgagee  on  the  other 
hand  almost  always  desires  to  hold  the  title  he  has,  and  simply  to 
acquire  the  title  which  he  has  not.  Hence  it  will  be  noticed,  in 
examining  these  two  classes  of  cases,  thait  a  merger  of  the  estates 
occurs  much  more  frequently  in  the  mortgagor  than  in  the  mort- 
gagee, and  that  the  expressions  against  a  merger  are  much  more 
decided  when  the  estates  unite  in  the  latter  than  when  they  unite 
in  the  former :  the  different  relations  in  which  the  two  persons 
stand  to  the  debt  and  to  the  property  account  for  this;  their  inten- 
tions are  generally  different. 

There  is,  generally,  an  advantage  to  the  mortgagee  in  preserving 
his  mortgage  title ;  and  when  there  is,  no  merger  takes  place.  It  is 
a  general  rule,  therefore,  that  the  mortgagee's  acquisition  of  the 
equity  of  redemption  does  not  merge  his  legal  estate  as  mortgagee 
so  as  to  prevent  his  setting  up  his  mortgage  to  defeat  an  interme- 
diate title,  such  as  a  second  mortgage  or  a  subsequent  lien,  unless 
such  appears  to  have  been  the  intention  of  the  parties  and  justice 
requires  it;^  and  such  intention  will  not  be  presumed  where  the 

1  Forbes  v,  Moffatt,  18  Ves.  384  a  ;  413 ;  Woodward  w.  Dam,  53  Iowa,  6W,  6 
Adams  v.  Angell,  5  Ch.  Div.  634 ;  Gopaldoss  N.  W.  Rep.  74 ;  Gray  v.  Nelson,  77  Iowa, 
V,  Seochand,  L.  R.  11  Ind.  App.  126 ;  Case  63,41  N.  W.  Rep.  566  ;  White  r.  Hampton, 
V.  Fanr,  53  Fed.  Rep.  41.  Alalmma:  Fooche  13  Iowa,  259.  Maine :  Freeman  v.  Paal,  3 
r.  Swain,  80  Ala.  151.  CaUfornia:  Brooks  Me.  260,  14  Am.  Dec.  237.  Miehigan: 
V.  Rice,  56  Cal.  428 ;  Scrivner  v.  Dietz,  84  Tower  ».  Di?ine,  37  Mich.  443 ;  Ann  Arbor 
Cal.  295,  24  Pac.  Rep.  171.  Conneoticiit :  Sav.  Bank  u.  Webb.  56  Mich.  377,  23  N. 
Mallory  v.  Hitchcock,  29  Conn.  127 ;  Dela-  W.  Rep.  5.  HiMOQii :  Hospes  v,  Almstedt, 
ware  &  Hudson  Canal  Co.  u.  Bonnell,  46  83  Mo.  473;  Collins  t;.  Stocking,  98  Mo. 
Conn.  9;  Goodwin  v.  Keney,  47  Conn.  486.  290,  11  S.  W.  Rep.  750;  Wilson  v.  Van- 
Florida  :  Jackson  v.  Relf,  26  Fla.  465,  8  So.  stone  (Mo.),  20  S.  W.  Rep.  612.  Helnaska : 
Rep.  184.  Georgia :  Knowles  v.  Lawton,  18  Miller  v.  Finn,  1  Neb.  254.  Hew  Hamp- 
Ga.  476, 63  Am.  Dec.  290.  lUinoii :  Edgcr-  ihire :  Stantons  v.  Thompson,  49  N.  H.  272. 
ton  V.  Young,  43  111.  464 ;  Dunphy  v.  Rid-  Hew  Jersey :  New  Jersey  Ins.  Co.  v.  Meeker, 
die,  86  111.  22  ;  Huebsch  v.  Scheei,  81  111.  40  N.  J.  L.  18 ;  Mulford  v.  Peterson,  35  N. 
281 ;  Richardson  v.  HockenhuU,  85  111.  124 ;  J.  L.  127 ;  Duncan  v.  Smith,  31  N.  J.  L. 
Lowman  v.  Lowman,  19  111.  App.  481,  9  N.  325  ;  Thompson  if.  Boyd,  21  N.X  L.  58,  22 
B.  Rep.  245  ;  Rogers  r.  Herron,  92  111.  583 ;  N.  J.  L.  543  ;  Woodhnll  p.  Reid,  16  N.  J. 
^tna  L.  Ins.  Co.  v.  Corn,  89111. 170;  Low-  L.  128  ;  Andrus  v,  Vrecland,  29  N.  J,  Eq. 
man  v.  Lowman,  118  111.  682,  9  N.  E.  Rep.  894 ;  Cloa  v.  Boppe,  23  N.  J.  Eq.  270 ;  Hop- 
245.  Indiana:  Thomas  V.Simmons,  103  Ind.  pock  v.  Ramsey,  28  N.  J.  Eq.  13.  Hev 
538,  2  N.  E.  Rep.  203  ;  Haggerty  v.  Byrne,  York :  James  v.  Morey,  2  Cow.  246,  285; 
75  Ind.  499.  Iowa :  Linscott  v.  Lamart,  46  Pordy  v.  Huntington,  42  N.  Y.  334.  ddo : 
Iowa,  312 ;  Wickersham  v.  Reeves,  1  Iowa,  Fithian  v.  Corwin,  17  Ohio  St.  118.    Seiitk 
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KERGEB.  [§  870. 

mortgagee's  interest  requires  that  the  mortgage  should  remain  in 
force.^  The  intention  is  a  question  of  fact.^  If  such  mortgagee 
surrenders  the  mortgage  to  the  mortgagor,  who  gets  it  cancelled 
without  the  mortgagee  being  aware  of  his  right  to  retain  such 
mortgage  and  hold  it  as  a  muniment  of  title,  a  court  of  equity  will 
annul  such  cancellation,  and  order  the  mortgage  surrendered  to  the 
mortgagee.' 

Where  a  first  mortgagee  purchases  under  a  foreclosure  sale,  equity 
will  keep  his  mortgage  alive  for  the  purposes  of  protection  against 
a  second  mortgagee.^ 

The  fact  that  the  consideration  expressed  in  the  deed  of  the 
equity  of  redemption  is  greater  than  the  amount  of  the  grantee's 
mortgage  affords  no  evidence  of  an  intent  to  merge  the  mortgage.^ 
The  fact  that  the  mortgage  remains  uncancelled  of  record,  on  the 
other  hand,  affords  a  presumption  that  it  was  not  the  intent  to  merge 
the  mortgi^e.^  There  is  no  merger  where  the  mortgagee  has  re- 
fused to  accept  the  mortgagor's  deed  of  the  equity  of  redemption, 
and  has  retained  his  mortgage.^  A  statement  in  a  deed  of  the 
equity  of  redemption  that  the  premises  are  subject  to  the  mortgage 
shows  an  intention  not  to  extinguish  this.' 

If  the  mortgagee  has  already  transferred  his  mortgage  as  collat- 
eral security  for  the  payment  of  a  debt  at  the  time  he  purchased  the 
equity  of  redemption,,  there  can  be  no  pretence  that  a  merger  takes 
place,  for  the  different  estates  in  such  case  do  not  vest  in  the  same 
person.^  Nor  can  there  reasonably  be  any  such  pretence  when  the 
deed  itself  to  the  mortgagee  refers  to  the  mortgage  as  a  subsisting 
lien,  and  is  expressly  made  subject  to  it.^^ 

Carolina:  Trimmier  v.  Vise,  17  8.  C.  499,  »  Lockarf  v.  Joines  (N.  J.  Eq.).  23  Atl. 

43  Am.  Hep.  624;  Bredenbarg  v.  Landrum  Kep.  1075. 

(S.  C),  10  S.  E.  Rep.  956.    Texas:  Silli-  *  Carpcntier  tr.  Brenham.  40  Cal.  221 ; 

man  v.  Gammage,  55  Tex.  365.    Vermoiit :  Tolman  v.  Smith,  85  Cal.  280,  24  Pac.  Rep. 

Walker  ».  Baxter,  26  Vt.  710 ;  Carpenter  v.  743. 

Gleason,  58  Vt.  244  ;  Slocum  v,  Catlin,  22  ^  Hoppock  v,  Ramsey,  28  N.  J.  Eq.  413. 

Vt.  137 ;  Belknap  v.  Dennison,  61  Vt.  520,  •  Hoppock  v.  Ramsey,  28  N.  J.  Eq.  413. 

17   Atl.  Rep.  738.     West  Virginia:   Mo-  '  Bredenberg  ».  Landrum,  32  S.  C.  215, 

Claskey  v.  O'Brien,  16  W.  Va.  791,  793;  10  S.  E.  Rep.  956. 

also  holding  that   a  mortgagee  taking  a  *  JEtna  L.  Ins.  Co.  v.  Com,  89  111.  170, 

conveyance  of  the  equity  of  redemption  is  7  Reporter,  266 ;   First  Nat.  Bank  v.  Es- 

entitled  to  be  regarded  as  a  purchaser  for  sex,  84  lud.  144 ;  Case  v.  Fant,  53  Fed. 

value  within  the  meaning  of  a  statute  re-  Rep.  41. 

lating  to  the  docketing  of  judgments.  •  Campbell  v.  Vedder,  1  Abb.  App.  Dec. 

1  First  Nat.  Bank  v,  Elmore,  52  Iowa,  295;  Kellogg  v.  Ames,  41   N.  Y.  259,  re- 

541,  3  N.  W.  Rep.  547  ;  ^tna  L.  Ins.  Ca  versing  41  Barb.  218;  White  u.  Hampton, 

V.  Com,  89  III.  170 ;  Hospes  v,  Almstedt,  83  13  Iowa,  259. 

Mo.  473.  ^°  Campbell  v.  Vedder,  1  Abb.  App.  Dec. 

«  Ann  Arbor  Sav.   Bank  v.  Webb,  56  295 ;  Sheldon  v,  Edwards,  35  N.  Y.  279. 

Mich.  377,  23  N.  W.  Rep.  5. 
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§§  870  ex,  871.]  mergeb  and  subbogation. 

That  the  mortgagee  afterwards  assigns  the  mortgage  to  another 
is  evidence  of  his  intent  to  keep  the  interests  separate ;  and  it  does 
not  matter  that  this  intent  was  not  declared,  and  did  not  exist  at 
the  time  the  two  interests  became  vested  in  the  mortgagee.^ 

870  a.  There  is  no  merger  as  against  a  pledgor  of  a  mort- 
gage when  the  pledgee  becomes  the  purchaser  under  a  foreclos- 
ure sale.  Thus,  if  an  assignee  of  a  mortgage,  holding  the  assign- 
ment as  collateral  security  for  a  debt  of  the  mortgagee,  forecloses 
the  mortgage,  and  becomes  the  purchaser  at  the  foreclosure  sale, 
he  will  hold  the  property,  as  he  held  the  mortgage,  subject  to 
reclamation  by  the  assignor  upon  payment  of  his  debt.  The  doc- 
trine of  merger  does  not  apply  in  such  case.  The  assignee  holds 
the  mortgage  as  a  pledge.  The  foreclosure  sale  cuts  off  the  rights 
of  the  mortgagor,  but  the  right  of  the  pledgor  survives  the  fore- 
closure. By  the  foreclosure  the  land  is  substited  for  the  mortgage ; 
and  the  pledgor  has  the  right,  upon  payment  of  the  debt  which 
he  secured  by  the  assignment,  to  reclaim  and  hold  the  land  as  his 
own  property.* 

871.  If  a  mortgagee  purchases  the  equity  of  redemption  and 
gives  up  the  mortgage  note,  without  intending  this  to  operate  as  a 
payment,  the  mortgage  not  being  discharged,  there  is  no  merger  or 
extinguishment  of  the  mortgage,  as  against  an  intervening  title,  as, 
for  instance,  by  levy,  judgment,  junior  mortgage,  or  conveyance.' 
The  assignee  of  a  mortgage  covering  two  separate  parcels  of  land, 
having  purchased  one  of  them,  can  collect  only  the  ratable  pro- 
portion from  the  other  ;^  and  so  if  the  assignee  of  a  mortgage 
take  a  conveyance  of  the  equity  of  redemption  of  one  half  of  the 
mortgaged  premises  described  as  one  lot,  this  operates  to  extinguish 

1  Goodwin  r.  Kency,  47  CJonn.  486.  60  Iowa,  150,  14  N.  W.  Rep.  210;  Wilson 

*  Jones  on  Pledges,  §  660.    Sice  v.  Man-  v.  Vanstone  (Mo.),  20  S.  W.  Rep.  612, 

hattan  Co.  1  Paige,  48 ;  Hoyt  v.  Martense,  In  South  Carolina,  contrary  to  the  gen- 

16  K  Y.  231 ;  Dalton  v.  Smith,  86  N.  Y.  eral   rule,  it  is  settled   by  a  long  line  of 

176 ;  Gilbert  v.  Thayer,  104  N.  Y.  200,  10  stringent   decisions  that  a  mortgagee  who 

N.  E.  Rep.  148.  buys  the  mortgaged    property,  otherwise 

'  New  England  Jewelry  Co.  v.  Merriam,  than   under  process  of  foreclosure,  extin- 

2  Allen,  390 ;  Mulford  v.  Peterson,  35  N.  J.  guishes  the  mortgage  by  merger,  in  the  ab- 

L.  127 ;  Walker  v,  Baxter,  26  Vt.  710 ;  Day  sence  of  satisfactory  proof  that  the  parties 

V.  Mooney,  4  Hun,  134 ;  Dawson  t;.  Thorpe,  intended  to  keep  the  mortgage  alive.  Bleck- 

39  La.  Ann.  366,  1  So.  Rep.  686 ;  Hanlon  ley  v.  Branyan,  26  S.  C.  424,  2  S.  £.  Rep. 

V.  Doherty,  109  Ind.  37,  9  N.  E.  Rep.  782 ;  319 ;  Trirainier  ».  Vise,  17  S.  C.  499,  503, 

Lowman  i;.  Lowman,  19  Bradw.  281,  9  N.  43  Am.  Rep.  624 ;  Devereux  v.  Taft.  20  8. 

£.  Rep.  245 ;  Temple  v.  Whittier  (111.),  7  C.  555  ;  Agnew  v.  Railroad  Co.  24  S.  C.  18, 

N.  E.  Rep.  642 ;  Smith  v.  Swan,  69  Iowa,  58  Am.  Rep.  237. 

412,  29  N.  W.  Rep.  402 ;  Pike  v.  Gleason,  «  Colton  t;.  Colton,  3  Phil.  24 ;  Trimmier 

».  Vise,  17  S.  C.  499. 
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only  a  part  of  the  mortgage  debt,  leaving  the  assignee  at  liberty 
to  foreclose  for  the  residue.^  The  intention  of  the  holder  of  the 
mortgage  at  the  time  of  taking  the  deed  of  the  equity  of  redemp- 
tion is  considered  as  the  controlling  consideration.^  This  intention 
and  the  rights  of  the  parties  may  be  controlled  by  an  agreement 
between  them.® 

The  fact  that  the  mortgagee  has  assigned  the  notes  secured  by  the 
mortgage,  or  some  of  the  notes,  is  a  suiBScient  reason  for  keeping 
the  mortgage  alive  after  the  mortgagee  has  acquired  the  equity  of 
redemption.  In  such  case  there  is  no  such  coalescing  of  the  two 
titles  in  the  same  person  as  will  operate  as  a  merger,  for  the  mort- 
gagee holds  the  mortgage  after  the  assignment  of  the  notes,  not  in 
his  own  right,  but  in  trust  for  the  assignees.^ 

There  is  no  such  union  of  titles  as  will  constitute  merger  where 
a  person  buys  a  mortgage,  and  afterwards  takes  another  mortgage 
on  the  same  premises  to  secure  other  and  different  debts  than  are 
secured  by  the  prior  mortgage.^ 

But  if  the  holder  of  two  mortgages  forecloses  the  junior  mort- 
gage, and  buys  in  the  land  subject  to  the  senior  mortgage  in  part 
satisfaction  of  the  junior  mortgage,  and  no  redemption  is  made,  the 
senior  mortgage  will,  when  the  time  for  redemption  expires,  merge 
in  the  fee,  and  the  debt  which  it  secures  will  be  extinguished, 
though  the  mortgagee  does  not  obtain  a  master's  deed.^ 

872.  Purchasers  cannot  rely  upon  the  record  as  showing 
merger,  inasmuch  as  merger  generally  takes  place  or  not,  accord- 
ing to  the  actual  or  presumed  intention  of  the  mortgagee.  They 
must  go  beyond  this,  and  ascertain  whether  there  has  been  a  merger 
in  fact ;  and  they  act  at  their  own  peril  if  they  do  not  require  their 
grantor  to  produce  the  mortgage  and  note  supposed  to  be  merged, 
and  discharge  the  mortgage  of  record,  or  show  that  it  constitutes  a 
part  of  the  title  to  the  estate.*^  If  there  has  been  no  merger,  and 
the  mortgage  title  remains  as  a  separate  interest,  it  is,  of  course, 
essential  for  the  purchaser  to  purchase  this  title  as  well  as  the 
equity  of  redemption ;  but,  as  has  elsewhere  been  shown,  one 
who  buys  a  mortgage  without  requiring  the  delivery  of  the  mort- 

1  Klock  u,  Cronkhite,  1  Hill.  107;  Trim-  •  Belleville  Sav.  Bank  v.  ReiB,  136   111. 

mier   v.  Vise,  17  S.  C.  499,  43  Am.  Rep.  242,  26  N.  £.  Rep.  646. 

624.  "^  Aiken  v.  Milwaukee  &  St.  Paul  R.  R. 

*  Shaver  v.  Williams,  87  111.  469.  Co.  37  Wis.  469  ;  Morgan  v.  Hammett,  34 
»  Savings  Bank  v.  Grant,  41  Mich.  101.  Wis.  512  ;  Worcester  Nat.  Bank  v.  Chee- 

*  International    Bank    v,  Wilshire,   108  ney,  87  111.  602;  Purdy  v.  Huntington,  42 
111.  143.  N.  Y.  334,  1  Am.  Rep.  532;  Oregon  Trust 

*  Buzzell  V.  Still,  63  Vt.  490, 22  Atl.  Rep.  Co.  v,  Shaw,  5  Sawyer,  336,  quoting  and  ap- 
619.  proving  the  above,  6  Sawyer,  52.  See  §  474. 
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gage  note  or  bond  is  chargeable  with  notice  that  it  has  been  as- 
signed to  some  one  else ;  he  is  not  a  purchaser  in  good  faith,  bnt 
is  chargeable  with  knowledge  of  fraud.  Therefore,  although  he 
may  purchase  from  one  who  by  the  records  appears  to  be  the  owner 
of  the  entire  estate,  holding  the  equity  of  redemption  from  one 
source  and  the  mortgage  from  another,  and  although  he  takes  a 
conveyance  with  full  covenants  of  warranty,  it  may  turn  out  that 
some  other  person  has  a  valid  title  to  the  mortgage.^ 

873.  Such  acquisition  may  be  regarded  as  an  eztingaishment 
of  the  equity  rather  than  a  merger  of  the  mortgage.  This  was 
the  view  taken  by  Mr.  Justice  Stoiy  in  a  case  before  him  in  the 
United  States  Circuit  Court.^  "  As  to  the  merger,"  he  said,  "  it  is 
clear  that  there  can  be  no  such  operation  as  the  argument  supposes. 
At  law,  by  the  mortgage,  a  conditional  estate  in  fee  simple  passed 
to  the  mortgagee  ;  and  the  only  operation  of  the  conveyance  of  the 
owner  would  be  to  extinguish  the  equity  of  redemption,  and  thus 
to  remove  the  condition.  If  that  conveyance  was  good,  it  had  the 
effect,  not  to  enlarge  the  estate,  but  to  extinguish  a  right.  It  was 
not  the  drowning  of  a  lesser  in  a  greater  estate,  for  the  estate  ^as 
already  a  fee  simple ;  but  it  was  an  extinguishment  of  the  condition 
or  equity." 

Of  course  this  doctrine  would  not  be  held  where  a  mortgage  is 
regarded,  not  as  an  estate  in  fee,  but  merely  as  a  lien,  the  fee  and 
general  ownership  remaining  in  the  mortgagor ;  but  the  lesser  in- 
terest would  merge  in  the  greater.  Thus,  in  South  Carolina,  where 
a  mortgage  is  simply  a  lien  and  not  a  conveyance  of  any  estate 
whatever,  a  release  of  the  equity  of  redemption  to  the  mortgagee 
does  not,  in  the  absence  of  satisfactory  proof  of  an  intention  to  keep 
the  mortgage  open,  operate  to  put  the  title  in  the  mortgagee  as  of 
the  date  of  the  mortgage,  so  as  to  cut  out  an  intervening  judgment 
against  the  mortgagor.  If  the  mortgagee  accepts  a  conveyance  of 
the  mortgaged  land  from  the  mortgagor  as  payment  of  the  mortgage 
debt,  the  mortgage  is  extinguished,  and  is  no  longer  a  lien  upon  the 
land.  The  fact  that  the  conveyance  proves  to  be  valueless  does 
not  affect  its  operation.  The  conveyance  operating  as  payment  of 
the  mortgage  debt,  the  subsequent  judgment  becomes  the  prior 
lien.^     The  only  way  in  which  a  mortgagee,  who  has  purchased  the 


474,  961 ;  Purdy  v.  Huntington,  42  ^  Dexter  v.  Harris,  2  Muon,  531.    And 

N.  Y.  334,  1  Am.  Rep.  532 ;  Miller  v.  Lind-  see  Stantons  v,  Thompson,  49  N.  H.  272; 

sey,  19   Han,  207  ;  Scrivner  v.   Diets,  84  Cohn  v.  Hoffman,  45  Ark.  376, 50  Ark.  106, 

Cal.  295,  24  Pac.  Rep.  171  ;  Belleville  Sav.  6  S.  W.  Rep.  511. 

Bank  v.  Reis,  136  111.  242,  26  N.  E.  Rep.  *  Navassa  Gnano  Co.  v,  Richardson,  86 

646 ;  Greenbanm  v.  Austrian,  70  111.  591.  S.  C.  401, 2  S.  £.  Rep.  307 ;  Agnew  v.  Eat- 

828  ^'^^^»  27  S.  C.  562,  4  S.  E.  Rep.  223. 
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mortgaged  property  from  the  mortgagor,  can  preserve  his  mortgage 
as  a  subsisting  lien  to  protect  him  against  intervening  liens,  incum- 
brances, or  claims  of  dower,  or  the  like,  is  to  expressly  provide  in 
the  instrument  of  purchase  that  the  conveyance  shall  not  operate 
to  let  in  such  intervening  claims.^ 

Even  when  the  parties  have  undertaken  to  discharge  the  mort- 
gage upon  the  uniting  of  the  estates  of  the  mortgagor  and  mortga- 
gee in  the  latter,  it  will  still  be  upheld  as  a  source  of  title  whenever 
it  is  for  his  interest,  by  reason  of  some  intervening  title  or  other 
cause,  that  it  should  not  be  regarded  as  merged.  It  is  presumed,  as 
matter  of  law,  that  the  party  must  have  intended  to  keep  on  foot 
his  mortgage  title,  when  it  was  essential  to  his  security  against  an 
intervening  title,  or  for  other  purposes  of  security ;  and  this  pre- 
sumption applies  although  the  parties,  through  ignorance  of  such 
intervening  title,  or  through  inadvertence,  have  actually  discharged 
the  mortgage  and  cancelled  the  notes,  and  really  intended  to  ex- 
tinguish them.2  The  circumstances  of  the  case  must,  however,  be 
such  that  no  injustice  will  be  done  to  any  one  else,  as  where  the 
mortgagee  has  taken  a  conveyance  of  the  property  in  satisfaction  of 
the  debt,  and,  though  he  has  discharged  his  mortgage,  he  has  done 
nothing  else  to  preclude  the  supposition  that  he  intended  to  take 
the  property  in  satisfaction  of  the  debt.^ 

It  may,  therefore,  be  deduced  from  the  authorities  as  a  general 
rale  that,  when  the  mortgagee  acquires  the  equity  of  redemption 
in  whatever  way,  and  whatever  he  does  with  his  mortgage,  he  will 
be  regarded  as  holding  the  legal  and  equitable  titles  separately,  if 
his  interest  requires  this  severance.^    The  law  presumes  the  intention 

1  Agnew  r.  Railroad   Co.  24  S.  C.  18;  ward  v.  Davis,  53  Iowa,  694,  6  N.  W.  Rep. 

Blecklej  v.  Branyan,  26  8.  C.  424,  2  S.  E.  74 ;  First  Nat.  Bank  v.  Essex,  84  Ind.  144  ; 

Rep.  319;  Agnew  v.  Ren  wick,  27  S.  C.  562,  Jackson  v.  Relf,  26  J^a.  465, 8  So.  Rep.  184. 

4  8.  £.  Rep.  223.  No  better  illastration  of  this  can  be  given 

^  §  971 ;  Young  v.  Hill,  31  N.  J.  Eq.  429 ;  than  is  presented  in  the  mortgagee's  pur- 
Stan  tons  V.  Thompson,  49  N.  U.  272,  per  chase  shown  in  the  present  case.  It  was  a 
Bellows,  C.  J. ;  Buchanan  v.  Balknm,  60  N.  purchase  of  the  mortgaged  estate  at  a  tax 
H.  406  ;  Jackson  v,  Relf,  26  Fla.  465,  8  So.  sale  by  the  mortgagee,  to  protect  the  mort- 
Rep.  184 ;  Haolon  v.  Doherty,  109  Ind.  37,  gage  lien,  and  save  the  propeHy  from  being 
9  N.  £.  Rep.  782,  quoting  text ;  Lowman  lost  to  him.  It  does  not  effect  a  merger. 
r.  Lowman,  118  111.  582,  9  N.  E.  Rep.  245,  "  Under  such  circumstances  it  would  be  ex- 
quoting  text.  tremely  unreasonable  to  infer  an  intention 

*  Stantons  v.  Thompson,  49  N.  H.  272.  to  extinguish  his  mortgage;  and  as  to  his 

And  see  Washington  Co.  v.  Slaughter,  54  interest,  that  certainly  would  not  He  in  its 

Iowa,  265,  268,  6  N.  W.  Rep.  291  ;  Stimp-  extinguishment.   So  that,  if  merger  is  made 

son  V,  Pease,  53  Iowa,  572,  5  N.  W.  Rep.  to  depend  on  the  intention,  or  on  the  inter- 

760.  est,  of  a  party  who  thus  unites  the  two  ti- 

^  Stantons  v.  Thompson,  49  N.  H.  272  ;  ties  in  himself,  it  cannot  be  said  that  it  was 

Bcsser  v.  Hawthorn,  3  Oreg.  129 ;  Wood-  effected  in  this  case.   It  seems  to  be  a  plain 

829 


§  874.]  MERGER  AND  SUBROGATION. 

to  be  in  accordance  with  his  real  interest,  whatever  be  may  at  the 
time  Iiave  seemed  to  intend.^ 

Even  if  a  mortgagee,  in  taking  a  conveyance  of  the  mortgaged 
property  in  satisfaction  of  the  mortgage  debt,  stipulates  that  he 
will  procure  the  release  of  the  property  from  a  certain  lien  junior  to 
his  mortgage,  he  is  held  not  to  bind  himself  to  pay  such  junior  lien, 
nor  to  render  such  lien  superior  to  his  mortgage,  but  simply  to 
release  the  grantor  from  any  obligation  to  remove  it.^ 

Where  a  purchaser  of  the  equity  of  redemption  conveyed  the 
land  by  warranty  deed  to  the  mortgagee,  but  did  not  take  up  the 
original  notes  or  procure  a  discharge,  but  on  the  other  hand  took  a 
bond  for  a  conveyance  of  the  land  upon  the  payment  of  the  origi- 
nal notes  within  a  limited  time,  it  was  held  that  the  mortgage  was 
not  discharged,  nor  was  an  absolute  title  vested  in  the  mortgagee 
subject  only  to  the  stipulations  of  the  bond ;  but  that  the  transac- 
tion was  merely  a  reaffirming  of  the  mortgage,  with  an  extension 
of  the  time  of  payment.^ 

PART  II. 

SUBROGATION. 

874.  Subrogation  arises  by  operation  of  law  whenever  the 
mortgage  debt  has  been  extinguished  by  one  other  than  the  debtor 
who  is  entitled  to  redeem.  An  assignment  implies  a  continued  exist- 
ence of  the  debt,  and  the  equitable  right  does  not  then  arise.^  The 
doctrine  of  subrogation  is  said  to  rest  on  the  basis  of  mere  equity 
or  benevolence.  It  is  resorted  to  for  the  purpose  of  doing  justice 
between  the  parties.^    It  has  been  called  the  mode  which  equity 

instance   in  which  the    mortgagee,  being  ^  V^oodward  o.  DaTiSp  53  Iowa,  694, 6  N. 

ander  no  obligation  to  pay  the  tax  incum-  W.  Rep.  74. 

brance,  did  pay  it  by  the  purchase  to  pro-  *  Bailey  v.  My  rick,  !>0  Me.  171. 

tect  his  mortgage  lien."  ^  Per  Mr.  Justice  Colt,  in  Lamb  9.  Hon- 

1  Temple  v.  Whittier  (III),  7  N.  E.  Rep.  tague,  112  Mass.  852;  Gatewood  v.  Gate- 

642  ;   McElhaney  i;.  Shoemaker,  76   Iowa,  wood,  75  Va.  407. 

416,  41  N.  V^.  Rep.  58 ;  Smith  t7.  Swan,  69  ^  Cheesebrough  v.  Millard,  1  Johns.  Cb. 

Iowa,  412, 414, 29  ^.  W.  Rep.  402  ;  Hanlon  409, 7  Am.  Dec.  494 ;  Gans  v.  Thieme,  93  N. 

V.  Doherty,  109  Ind.  37,  9  N.  E.  Rep.  782 ;  Y.  225 ;  Long  v.  Long  (Mo.),  19  S.  W.  Rep. 

Silliman  v.  Gammage,  55  Tex.  365,  quoting  537  ;  Arnold  v.  Green,  1 16  N.  T.  566, 23  N. 

text ;  Boardman  v,  Larrabee,  51  Conn.  39 ;  £.  Rep.  1  ;  Barnes  v.  Mott,  64  N.  Y.  397, 

Dircks  v,  Logsdon,  59  Md.  173 ;  Rumpp  v.  401 ;  Stevens  v,  Goodenough,  26  Vt.  676; 

Gerkens,  59  Cal.  496  ;  Scrivner  v.  Dietz,  84  Hamsberger    v.  Yancey,  33    Gratt.  527  ; 

Cal.  295,  24  Pac.  Rep.  171 ;   Lowman  v.  Smith  v.  Foran,  43  Conn.  244;  Robinson 

Lowman,  118  111.  .'>82,  9  N.  £.  Rep.  245;  v.  Leavitt,  7  N.  H.  73,  99,  opinion  by  Mr. 

Patterson  v.  Mills,  69  Iowa,  755,  28  N.  W.  Justice  Parker. 
Rep.  53.    See,  however,  Weidner  r.  Thomp- 
son, 69  Iowa,  36,  28  N.  W.  Rep.  422. 
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adopts  to  compel  the  ultimate  discharge  of  a  debt  by  him  who  in 
good  conscience  ought  to  pay  it,  and  relieve  him  whom  none  but 
the  creditor  could  ask  to  pay.^  ^^  The  subrogation  or  substitution, 
by  operation  of  law,  to  the  rights  and  interests  of  the  mortgagee 
in  the  land,  is  on  and  by  redemption ;  and  redemption  is  payment 
of  the  mortgage  debt,  after  forfeiture,  by  the  terms  of  the  mort- 
gage contract ;  so  that  really  the  -subrogation  or  substitution,  by 
operation  of  law,  arises  or  proceeds  on  the  theory  that  the  mort- 
gage debt  is  paid.  If  the  holder  of  a  bond  and  mortgage  assign 
them  to  a  party  claiming  a  right  to  redeem,  the  latter  is  subrogated, 
by  the  assignment,  to  the  mortgage  debt  and  mortgage  security, 
and  to  the  instruments  evidencing  such  debt' and  security,  and 
there  is  no  room  or  occasion  for  subrogation  by  operation  of  law."  ^ 

Under  the  equitable  principle  of  subrogation,  one  who  pays  a 
mortgage  debt  under  an  agreement  for  an  assignment  or  for  a  new 
mortgage,  for  his  own  protection  or  for  the  benefit  of  another,  ac- 
quires a  right  to  the  security  held  by  the  other ;  ^  and  upon  the 
same  ground  a  principal  creditor  succeeds  to  the  security  held  by 
a  surety  whose  liability  has  become  fixed.  If  a  mortgage  on  part- 
nership real  estate  be  discharged  by  one  partner,  when  as  between 
the  partners  it  was  the  duty  of  the  other  to  pay  it,  an  equity  arises 
in  favor  of  the  partner  so  paying  the  mortgage  entitling  him  to 
indemnity  through  it.^ 

If  the  owner  of  land  contracts  to  sell  it  subject  to  a  mortgage, 
but  afterwards,  before  the  sale,  pays  the  mortgage  and  has  it  satis- 
fied of  record,  in  a  suit  by  the  purchaser  for  specific  performance 
the  owner  is  regarded  as  subrogated  to  the  rights  of  the  mortgagee 
under  the  mortgage.^ 

1  2  White  &  T.  Lead.  Cas.  282,  3  Pom.  who  has  paid  a  debt  under  a  colorable  obli- 

Eq.  Jur.  1211 ;  Matthews  u.  Fidelity  Trust  gation  to  do  so,  that  he  may  protect  his  own 

Co.  52  Fed.  Rep.  687  ;  McCormick  v.  Irwiu,  claim,  should  be  subrogated  to  the  rights  of 

35  Pa.  St.  111.  the  creditor." 

^  Per  Mr.  Justice  Sutherland,  in  Ells-  '  Homoeopathic  Mut.  L.  Ins.  Co.  v.  Mar- 
worth  V.  Lockwood,  42  N.  Y.  89,  97.  Chief  shall,  32  N.  J.  Eq.  103 ;  Denton  v.  Cole,  30 
Justice  Biddle,  in  Muir  v,  Berkshire,  52  Ind.  N.  J.  Eq.  244 ;  Laylin  v.  Knox,  41  Mich. 
149, 151,  said:  "  Subrogation  generally  ukes  40;  Levy  v.  Martin,  48  Wis.  198,  4  N.  W. 
place  between  co-creditors,  where  the  junior  Rep.  85  ;  Barnes  v,  Mott,  64  N.  Y.  397,  21 
pays  the  debt  due  to  the  senior  to  secure  his  Am.  Rep.  625,  per  Allen,  J. ;  Sessions  v. 
own  claim;  or  it  arises  from  the  transac-  Kent,  75  Iowa,  601,  39  N.  W.  Rep.  914, 
tions  of  principals  and  sureties,  and  some-  916;  Robertson  v.  Mo  well,  66  Md.  530,  8 
times  between  co-sureties  or  co-guarantors.  Atl.  Rep.  273 ;  Gans  v.  Thieme,  93  N.  Y. 
It  is  not  allowed  to  volunteer  purchasers  or  225,  7  Am.  Dec.  494. 
strangers,  unless  there  is  some  peculiar  *  La^lin  v.  Knox,  41  Mich.  40  ;  National 
equitable  relation  in  the  transaction,  and  Bank  of  Royalton  v.  Cushing,  53  Vt.  321. 
never  to  mere  meddlers.  But  while  this  is  ^  Arnold  v.  Green,  116  N.  Y.  566,  23  N. 
the  rule  generally,  we  think  that  a  person  £.  Rep.  1,  affirming  40  Hun,  633. 
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A  parchaser  under  a  void  foreclosure  sale  is  subrogated  to  ihe 
interest  of  the  mortgagee,  and  may  himself  foreclose  the  mortgage.^ 
A  purchaser  at  a  foreclosure  sale,  supposing  that  he  had  obtained  a 
good  title  by  his  purchase,  sold  the  land  to  another  by  warranty 
deed.  The  mortgagor  having  recovered  the  land  on  account  of 
irregularities  in  the  foreclosure  sale,  the  purchaser  was  sued  upon 
his  covenant  of  warranty  in  his  deed  of  the  property,  and  was 
obliged  to  pay  the  value  of  it ;  but  he  was  subrogated  to  the  rights 
of  the  mortgagee,  as  an  equitable  assignee.^ 

In  general  it  may  be  said  that  to  entitle  one  to  invoke  the  equi- 
table right  of  subrogation  he  must  either  occupy  the  position  of  a 
surety  of  the  debt,  or  must  have  made  the  payment  under  an  agrees 
ment  with  the  debtor  or  the  creditor  that  he  should  receive  and  hold 
an  iissignment  of  the  debt  as  security,^  or  he  must  stand  in  such  a 
relation  to  the  mortgaged  premises  that  his  interest  cannot  other- 
wise be  adequately  protected.*  The  doctrine  "can  only  apply  where 
the  payment  operates  as  a  purchase  or  equitable  assignment,  and 
not  an  extinguishment  of  a  claim.  It  only  applies  in  favor  of  one 
who  has  bought  the  debt  either  expressly,  or  by  paying  it  under 
circumstances  which  render  the  payment  equivalent  to  a  purchase. 
Whether  the  payment  amounts  to  a  purchase  or  an  extinguishment 
is  really  a  question  of  intention,  either  express  or  presumed  from 
the  relation  of  the  party  to  the  debt,  or  other  circumstances  under 
which  the  payment  was  made.''  ^ 

The  right  of  subrogation  applies  in  general  in  favor  of  any  per- 
son having  an  interest  in  the  property  who,  not  being  under  any 
obligation  to  pay  the  mortgage  debt,  does  so  for  the  benefit  of  the 
debtor,^  as  by  furnishing  money  to  the  mortgagor  to  take  up  the 
mortgage  under  an  agreement  to  execute  a  new  one  ;"*  or  by  a  pur- 
chaser's paying  a  judgment  in  scire  facias  against  the  mortgagor.^ 

1  §§  812, 1678, 1908;  Brobst  v.  Brock,  10  «  Arnold  v.  Green,  116  N.  T.  566,  23  N. 

Wall.  519 ;  Davis  t;.  Gnines,  104  U.  S.  386 ;  E.  Rep.  1,  per  Vann,  J.,  affirmiog  40  Hon, 

Bentley  v.  Long,  1  Strob.  Eq.  43  ;  Howard  633  ;  Pease  v.  Egan,  131  N.  Y.  362,  SO  N. 

V.  North,  5  Tex.  290 ;  Davis  v.  Roosvelt,  53  E.  Rep.  102,  reversing  15  N.  T.  Sapp.  200. 

Tex.  305 ;  Robertson  v,  Bradford,  73  Ala.  *  Wentworth  v.  Tabbs  (Minn.),  55  N. 

116  ;  Martin  v.  Kellj,  59  Miss.  652 ;  McGee  W.  Rep.  543,  per  Mitchell,  J. 

V.  Wallis,  57  Miss.  638;  Jones  v.  McKenna,  ^  Carter  v.  Taylor,  3  Head,  30;  Roddy's 

4  Lea,  630 ;  Dutcher  v.  Hobby,  86  Ga.  198,  App.  72  Pa.  St.  98 ;  TroxaU  v.  Silverthome, 

12   S.  E.  Rep.  356;  Jordan  v.  Sayre,  29  45  N.  J.  Eq.  330,  11  All.  Repi  684;  Fears 

Fla.  100,  10  So.  Rep.  823 ;  Frische  v,  Kra-  v.  Albea,  69  Tex.  437, 5  Am.  St  Rep.  78, 6 

mer,  16  Ohio,  125;  Wilson  v.  Brown,  82  S.  W.  Rep.  286,  289;   Gatewood  v.  Gate- 

Ind.  471.  wood,  75  Va.  407. 

*  Muir  V.  Berkshire,  52  Ind.  149.  ^  Lockwood  v,  Manh,  3  Nev.  138;  Den- 

'  §  874  a;   Gatewood  o.  Gatewood,  75  ton  v.  Cole,  30  N.  J.  Eq.  244. 

Va.  407.  «  Matteson  v.  Thomas,  41  UL  110. 
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So,  also,  a  junior  incumbrancer  who  pays  a  prior  incumbrance  upon 
the  property  is  thereby  subrogated  to  the  security.^ 

874  a.  A  stranger  may  be  subrograted  to  the  interest  of  a 
mortfiragee,  as  against  a  subsequent  mortgagee  or  purchaser,  by 
force  of  an  agreement  made  with  the  mortgagor  at  the  time  of  pay* 
ing  the  mortgage  debt  or  any  part  of  it  to  the  mortgagee.  This 
may  be  called  a  conventional  subrogation.^  A  mere  stranger,  how- 
ever, is  not  subrogated  to  the  security  by  paying  it  for  the  beneiit 
of  the  mortgage  debtor  except  by  express  agreement.  It  is  only 
in  cases  where  the  person  paying  the  debt  stands  in  the  situation 
of  a  surety,  or  is  compelled  to  pay  in  order  to  protect  his  own  in- 
terests, or  in  virtue  of  legal  process,  that  equity  substitutes  him  in 
place  of  the  creditor,  as  a  matter  of  course,  without  any  special 
agreement.^  One  who  loans  money  to  another  with  which  to  pay 
otf  a  mortgage  is  not  subrogated  to  the  mortgage  security  unless  by 
agreement  with  the  borrower.^  But  a  mortgagee  who  loaned  money 
at  the  request  of  executors,  to  pay  a  prior  mortgage  of  lands  of 

1  Dings  V.  Parshall,  7  Hun,  522;  EHs-  480,2  S.  £.  Hep.  S35 ;  BiDford  v.  Adam» 
worth  p.  Lockwood,  42  N.  Y.  89,96;  Brain-  (Ind.),  3  N.  E.  Rep.  753  ;  Fay  i;.  Fay,  45 
ard  V.  Cooper,  10  N.  Y.  356 ;  Cobb  v.  Dyer,  N.  J.  Eq.  438,  11  Atl.  Rep.  122 ;  Fears  v. 
69  Me.  494,  498  ;  Rappanier  v.  Baunon  Albea,  69  Tex.  437,  5  Am.  St.  Rep.  78,  6  S. 
(Md.), 8  Atl.  Rep.  555;  Crippen  v.  Chappel,  W.  Rep.  286,  289;  Pease  i;.  Egan,  131  N. 
35  Kans.  495,  11  Pac.  Rep.  453 ;  Yapel  p.  Y.  262,  30  N.  E.  Rep.  102,  reversing  15  N. 
Stephen!),  36  Kans.  680,  14  Pac.  Rep.  222 ;  Y.  Supp.  200 ;  Acer  p.  Hotchkiss,  97  ^,  Y. 
McNeil  V,  Miller,  29  W.  Va.  480,  2  S.  £.  395 ;  Gans  t;.  Thieme,  93  N.  Y.  225,  232 ; 
Rep.  335;  Kalscheaer  v.  Upton,  6  Dak.  449,  Sandford  v,  McLean,  3  Paige,  117,  122; 
43  N.  W.  Rep.  816.  Wilkes  ».  Harper,  1  N.  Y.  586,  2  Barb.  Ch. 

2  Shreve  v.  Hawkinson,  34  N.  J.  Eq.  76  ;  338 ;  Clevinger  v.  Miller,  27  Gratt.  740  ; 
Caudle  v.  Murphy,  89  111.  352 ;  Morgan  p.  Gatewood  p.  Gatewood,  75  Va.  407. 
Hammett,  23  Wis.  30 ;  Fuller  p.  HoUis,  57  "  A  stranger  or  volunteer,  as  those  terms 
Ala.  435 ;  Owen  p.  Cook,  3  Tenn.  Ch.  78 ;  are  used  with  reference  to  the  subject  of 
Mitchell  p.  Butt,  45  Ga.  162;  Fievel  p.  Zn-  subrogation,  is  one  who,  in  no  event  result- 
ber,  67  Tex.  275,  3  S.  W.  Rep.  273.  0th-  ing  from  the  existing  state  of  afiPairs,  can 
erwise  in  Loiiisiana :  Harrison  p.  Bisland,  become  liable  for  the  debt,  and  whose 
5  Rob.  204 ;  Brice  v.  Watkirft,  30  La.  Ann.  property  is  not  charged  with  the  payment 
21.  thereof,  and  cannot  be  sold '  therefor.    A 

*  Deering  p.  Winchelsea,  1  Smith's  Lead,  payment  made  by  one  who  was  liable  to  be 

Gas.  in  Eq.  154 ;  Crippen  p.  Chappel,  35  compelled  to  make  it  or  lose  his  property 

Kans.  495,  57  Am.  Rep.  187  ;  Richmond  p.  will  not  be  regarded  as  made  by  a  stranger. 

Mar:»ton,  15  Ind.  134 ;  Spray  p.  Rodman,  43  When  the  person  paying  has  an  interest  to 

Ind.  225 ;  McClure  p.  Andrews,  68  Ind.  97 ;  protect,  he  is  not  a  stranger."    Arnold  p. 

Faurot  p.  Neff,  32  Ohio  St.  44;  Smith  p.  Green,  116  N.  Y.  566,  23  N.  E.  Rep.  1,  per 

Austin,  9  Mich.  465 ;  National  Bank  of  Roy-  Vann,  J. 

alton  p.  Gushing,  53  Vt.  321  ;   Beaver  p.        *  Owens  p.  Johnson,  8  Bax.  265 ;  Smith 

Slanker,  94  111.  175;   Hough  p.  ^tna  L.  p.  Neilson,  13  *Lea,  461 ;  Van  Winkle  v. 

Ins.  Go.  57  111.  318,319,  11  Am.  Rep.  18;  Williams,  38  N.  J.   Eq.   105;   GaskUl  v. 

Fievel  p.  Zuber,  66  Tex.  275,  3  S.  W.  Rep.  Wales,  36  N.  J.  Eq.  527 ;  Edwards  p.  Daven- 

273  ;   Bissell  p.  Lewis,  56  Iowa,  231,  9  N.  port,  20  Fed.  Rep.  756 ;  Kline  p.  Ragland, 

W.  Rep.  177 ;  McNeil  p.  MUler,  29  W.  Va,  47  Ark.  Ill,  14  S.  W.  Rep.  474. 
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the  estate,  and  also  accrued  taxes  on  the  lands,  and  took  as  security 
for  such  advances  a  mortgage  of  the  same  lands  made  by  the  execu- 
tors in  pursuance  of  a  license  of  the  county  court,  which  was,  how- 
ever, invalid,  is  not  to  be  treated  as  a  volunteer  in  the  legal  sense 
of  that  term,  but  is  entitled  to  be  subrogated  to  the  rights  of  the 
prior  mortgagee.^  A  mortgagee  who  in  good  faith  pays  off  a  prior 
judgment  is  not  a  stranger  nor  a  volunteer,  and  is  entitled  to  be 
subrogated  to  the  lien  of  the  judgment,  though  the  mortgage  may 
turn  out  to  be  void  because  of  want  of  capacity  in  tEe  mortgagor 
to  execute  it.^ 

S74  b.  Subrogation  may  arise  by  agreement  between  a  mort- 
gage debtor  and  a  third  person,  whereby  the  latter,  upon  paying 
the  mortgage  debt,  is  substituted  in  place  of  the  mortgage  creditor 
in  respect  to  the  security.^  Upon  this  principle,  even  the  owner  of 
the  equity  of  redemption,  who,  upon  paying  one  of  several  mortgnge 
notes,  agrees  with  the  mortgagee  that  he  shall  hold  the  note  in  the 
same  manner  that  the  mortgagee  held  it,  is  entitled  to  tlie  same 
security  and  the  same  priority  under  the  mortgage  that  a  stranger 
would  have  under  an  assignment.^  In  such  case  the  mortgagre 
cannot  defeat  the  substitution  by  executing  a  release  of  the  roort- 
gage  instead  of  an  assignment-e 

But  an  agreement  for  subrogation  made  between  a  third  person 
and  the  holder  of  the  mortgage  note,  though  assented  to  by  the 
mortgagor,  is  not  binding  upon  him  in  case  it  was  made  without 
consideration  as  to  him,  and  the  mortgage  debt  had  been  discharged 
by  payment,  so  that  there  was  nothing  to  support  the  mortgage.^ 

The  agreement  for  subrogation  must  be. specific  and  give  a  lien 
upon  the  mortgaged  property.  The  agreement  does  not  amount  to 
a  subrogation  if  it  is  no  more  than  a  promise  by  the  mortgagor  to 
pay  the  sum  advanced  with  interest.^ 

1  Levy  V,  Martin,  48  Wis.  198,  4  N.  W.  be  paid.  .  .  .'The  fact  that  the  mortgage 
Rep.  35 ;  Chaffe  v.  Oliver,  89  Ark.  531.  proved  to  be  void  because  the  makers  had 

2  Spanlding  v.  Harvcj,  129  Ind.  1C6,  28  not  the  legal  power  to  make  it  affords  onlj 
N.  E.  Rep.  323.  "  If  no  question  of  fraud  or  stronger  reasons  why  the  equitable  doctrine 
of  attempted  fraud  entered  into  the  transac-  of  subrogation  should  be  invoked." 

tion,  it  is  a  clear  case  calling  for  the  appli-  >  Citizens'  Nat.  Bank  tr.  Wert,  26  Fi-d. 

cation  of  the  doctrine  of  subrogation,  which  Rep.  294  ;  Borland  v.  Stokes,  139  Pa.  St 

doea  not  depend  upon  or  grow  out  of  the  513,  21  Atl.  Rep.  86. 

ability  of  the  partita  to  make  valid  con-  ^  Morrow  v,  U.  S.  Mortgage  Co.  96  Ind. 

tracts,  as  it  is  not  founded  upon  contract,  21. 

either  express  or  implied,  but  upon  princi-  ^  Citiasens*  Nat.  Bank  v.  Wert,  26  Fed. 

pies  of  equity  and  justice  intended  to  af-  Rep.  294. 

ford  protection   to  a  meritorious  creditor,  ^  Underwood  v.  Metropolitan  Nat.  Bank, 

and  prevent  the  sweeping  away  of  the  fund  144  U.  8.  669,  12  Sup.  Ct.  Rep.  784. 

from  which  in  good  conscience  he  ought  to  ^  Desot  v.  Ross  (Mich.),  54  N.  W.  Rep. 
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874  e.  One  who  loans  money  on  a  defective  mortgage  for 
the  purpose  of  discharging  a  prior  valid  mortgage  apon  the 
same  property,  and  the  money  is  used  for  that  purpose,  is  ordina- 
rily subrogated  to  the  rights  ot  the  prior  mortgagee.^  Thus,  where 
a  third  person  advanced  money  to  pay  a  mortgage  upon  the  land 
of  a  married  woman,  and  took  a  mortgage  from  her  and  her  hus- 
band upon  the  same  property  for  his  security,  although  this  latter 
mortgage  was  fatally  defective  as  against  the  husband's  creditors, 
for  the  reason  that  the  husband  had  conveyed  the  property  to  his 
wife  without  other  consideration  than  love  and  affection,  the  m'ort- 
g^gee  so  advancing  the  money  was  subrogated  to  the  mortgage 
which  his  money  paid  off,  there  being  no  intervening  incumbrance.^ 
So  if  a  loan  is  made  to  pay  an  existing  mortgage  which  is  dis- 
charged on  an  agreement  of  the  owner  to  give  a  new  mortgage  to 
secure  the  loan,  but  the  owner,  instead  of  fulfilling  such  agreement, 
conveys  the  land  to  a  third  person,  who  has  knowledge  of  such 
agreement,  with  intent  to  defraud  the  lender,  the  latter  is  subro- 
gated to  the  rights  of  the  mortgagee  under  the  discharged  mort- 
gage, and  the  discharge  will  be  ordered  to  be  cancelled.^  And  so  if 
one  loans  on  a  mortgage  without  actual  notice  of  a  prior  recorded 

694;  Kelly  v,  Kelly,  54  Mich.  30,  47,  19  N.  money  borrowed  for  the  purpose  on  still 

W.  Kep.  580.    See,  also,  Shinn  v.  Budd,  14  another  mortgage.  While  the  original  mort- 

N.  J.  Eq.  234 ;  Brice  v,  Watkins,  30  La.  gagor  held  the  land,  and  after  the  mortgage 

Ann.  21.  thereof  by  him,  a  judgment  was  entered 

^  §  966;  Scriven  v,  Hursh,  68  Mich.  176,  against  him,  which,  by  reason  of  the  omis- 

36  N.  W.   Rep.   54 ;   Evertson   u.  Central  sion  of  his  middle  name,  was  not  discovered 

Bank,  33  Kans.  352, 6  Pac.  Rep.  605 ;  Crip-  on   the  record   by  any  of  the  subsequent 

pen  r.  Chappel,  35  Kans.  495  ;  Lockwood  o.  grantees.    It  was  held  that,  as  against  a 

Marsh,  3  Nct.  138 ;  Hammond  v.  Barker,  purchaaer  at  the  sale  under  an  execution  is- 

61  N.  H.  53 ;  Byerly  v.  Humphrey,  95  N.  sued  on  such  judgment,  the  mortgagee  in 

C.  151 ;  Bolman  u,  Lohman,  74  Ala.  507  ;  the  last  mortgage  was  entitled  to  be  siibro- 

Clark  V.  Clark,  58  Miss.  68 ;  Flannary  v.  gated  to  the  rights  of  the  first  mortgagee; 

Utley   (Ky.),  5  S.  W.  Rep.  878;  Kitchell  and  the  purchaser  at  the  execution  sale 

V.  Mudgett,  37  Mich.  81 ;  Edinburgh  Am.  took  subject  to  the  lien  of  such  last  mort- 

Land  Mort.  Co.  v.  Latham,  88  Ind.  88 ;  gage,  and  on  foreclosure  could  not  maintain 

Sidener  v.  Parey,  77  Ind.  241.;   Gregory  an  action  for  restitution  against  the  mort- 

V.  Thomas,  20  Wend.  17;  Tol man  v.  Smith,  gagee  therein.     Clute  t;.  Emigrant    Bav. 

85  Cal.  280,  24  Pac.  Rep.  743.  Bank,  12  N.  Y.  Supp.  148.    See  Emigrant 

,  See,  however,  ^tna    Ins.  Co.  v.  Buck,  Sav.   Bank  v.   Clute,    33   Hun,   82 ;    aud 

108  Ind.  174  ;  Fry  i;.  Hamner,  50  Ala.  52.  .  §  876. 

A  mortgagor  sold  the  mortgaged   land  ^  Milholland  v.  Tiffany,  64  Md.  455.  For 

subject  to  a  mortgage  which  he  had  given  other  cases  supporting  the  principle,  see 

for  purchase-money,  which  the  purchaser  Levy  v.  Martin,  48  Wiii.  198,  4  N.  VV.  Rep. 

assumed  and  afterwards  paid  w^ith  money  35 ;  Gilbert  v.  Gilbert,  39  Iowa,  657,  659 ; 

borrowed  for  the  purpose  on  a  new  mor^  Snelling  v.  Mclniyre,  6  Abb.  N.  C.  469 ; 

gage.    The  land  passed  from  the  first  pur-  Chaffe  v.  GliTer,  39  Ark.  531. 

chaser,  through  intermediate  conveyances,  to  '  Wilton  v.  Ma}* berry,  75  Wis.  191, 43  N. 

a  purchaser  who  assumed  the  last  mortgage.  W.  Rep.  901,  17  Am.  St.  Rep.  193.    And 

This  purchaser  paid  off  that  mortgage  with  see  Downer  o.  Miller,  15  Wis.  612. 
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mortgage  for  the  purpose  of  Batisfying  a  vendor's  lien  on  the  mort- 
gaged land  which  was  superior  to  the  prior  mortgage,  the  second 
mortgagee  is  subrogated  to  the  vendor's  lien  to  the  amount  that  the 
money  so.  loaned  was  actually  applied  to  the  extinguishment  of  such 
lien.^  Where  the  proceeds  of  a  third  mortgage  were  used  in  pay- 
ment of  a  first  mortgage  so  far  as  the^  would  go,  and  the  first 
mortgagee  then  agreed  with  the  third  mortgagee  that  the  third 
mortgage  should  have  preference  over  the  unpaid  balance  of  tbe 
first,  upon  a  sale  of  the  land  it  was  held  that  the  proceeds  should 
be  applied,  first,  to  the  payment  of  the  amount  remaining  dae  on 
the  first  mortgage,  the  third  mortgagee  being  subrogated  thereto ; 
second,  to  the  payment  of  the  second  mortgage  ;  and  third,  to  the 
payment  of  the  balance  due  on  the  third  mortgage.^ 

But  the  mere  fact  that  the  proceeds  of  a  second  mortgage  are 
used  to  pay  off  a  prior  mortgage  does  not  always  entitle  the  second 
mortgagee  to  be  subrogated  to  the  rights  of  the  prior  mortgagee.^ 
The  principle  of  substitution  in  such  cases  will  not  be  applied  to 
the  injury  of  any  one  who  has  acquired  interests  in  the  property 
relying  upon  an  apparent  discharge  of  the  mortgage  upon  the  rec- 
ords.^ If  a  valid  mortgage  is  discharged,  and  a  new  mortgage  is 
taken  in  its  place  which  is  adjudged  void  for  usury,  the  mortgagee 
cannot  be  subrogated  to  the  mortgage  discharged,  because  his  right 
.  is  based  upon  a  usurious  mortgage.*^ 

874  d.  It  is  declared  in  some  oases,  however,  that  subroga- 
tion shall  not  be  granted  as  a  reward  for  negligence.  On  this 
principle  it  is  not  granted  in  favor  of  one  who  has  taken  a  mortgage 
to  secure  a  loan  with  which  prior  incumbrances  are  paid  off,  with- 
out the  exercise  of  proper  diligence  in  the  examination  of  the  rec- 
ords, whereby  the  mortgagee  has  failed  to  discover  the  existence  of 
an  intervening  judgment  or  other  incumbrance.^  If  one  claiming 
title  to  land  voluntarily  discharges  a  mortgage  thereon  given  by  his 
grantor,  and  it  is  subsequently  adjudged  that  another  is  the  owner 
in  fee,  these  facts  are  not  alone  sufiicient  to  entitle  the  former  to 
have  the  amount  so  paid  adjudged  a  charge  upon  the  land  as  against 
the  latter.^ 

1  Price  V.  Davis  (Ky.),  22  S.  W.  Rep.  816.  Rep.  48 ;  Baldwin  ».  MofFett,  94  N.  Y.  82 ; 

3  Bank  r.  Moore,  94  N.  C.  734.    And  see  Terwilliger  v,  Beecher,  58  Hun,  605, 11  N. 

Taylor  v.  Wing,  84  N.  Y.  471.  Y.  Snpp.  834. 

8  Jeffries  v.  Allen,  29  S.  G.  501,  7  S.  E.  «  Fort  Dodge  Bldg.  Asso.  p.  Scott  (Iowa), 

Rep.  828  ;  Ayers  v.  Staley  (N.  J.  Eq.),  18  53  N.  W.  Rep.  283 ;  Mather  o.  Jenswold,  72 

Atl.  Rep.  1046.  Iowa,  550,  32  N.  W.  Rep.  512,  34  N.  W. 

♦  Gaskill   p.  Wales,  36  N.  J.  Eq.  527 ;  Rep.  327. 

iLasselle  v.  Bamett,  1  Blackf.  150.  ^  Wadsworth  v.  Blake,  43  Minn.  509,  45 

A  Perkins  v.  Hall,  105  N.  Y.  539, 12  N.  £.  N.  £.  Rep.  1131.    **  There  does  not  appear 
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876.  The  rule  as  to  marshallinfir  assets  applies,  as  between 
different  creditors,  so  that  where  one  has  two  funds  and  the  other 
only  one  of  them,  the  former  is  required  to  satisfy  his  claim  out  of 
the  fund  upon  which  the  other  has  no  lien.^  It  is  not  applicable  as 
between  a  debtor  and  creditor ;  and  the  mortgagor  cannot  compel  a 
mortgagee  to  resort  to  the  land,  the  equity  of  redemption  of  which 
has  been  sold  on  execution,  instead  of  proceeding  on  the  mortgage 
note  to  collect  the  debt.^  The  purpose  of  the  doctrine  of  marshal- 
ling assets  is  the  protection  so  far  as  possible  of  subsequent  inter- 
ests; and  it  must  not  be  applied  to  the  mortgagee's,  injury.^  Thus 
a  mortgagee  having  two  mortgages  upon  land  and  the  crops  upon  it 
cannot  be  required  by  a  subsequent  mortgagee  of  the  crops  only  to 
apply  a  portion  of  the  proceeds  of  a  sale  under  his  first  mortgage 
to  the  payment  of  his  second  mortgage,  so  as  to  leave  the  proceeds 
of  the  crops  for  the  mortgagee  having  security  upon  them,  when 
the  entire  proceeds  of  the  sale  are  insufficient  to  satisfy  the  first 
mortgage.^  It  must  always  appear  that  the  securities  belong  to  a 
common  creditor.^ 

The  owner  of  two  tracts  of  land  mortgaged  one  of  them,  and 
some  time  afterwards  mortgaged  the  other  to  another  person.  A 
judgment  had  in  the  mean  time  become  a  lien  upon  all  the  mort- 
gagor's land.  It  was  held  that  the  first  mortgagee  could  insist 
upon  having  the  judgment  satisfied  out* of  the  tract  not  covered  by 
his  mortgage ;  and  as  the  second  mortgagee  took  his  mortgage  with 
constructive  notice  of  the  prior  mortgage,  and  of  the  prior  judg- 
ment, the  first  mortgagee  was  entitled  to  the  same  equity  against 
the  second  mortgagee.^  Where  there  is  a  prior  mortgage  upon  two 
parcels  of  land  and  a  subsequent  mortgage  upon  one  of  them,  the 
fact  that  the  owner  afterwards  declares  a  homestead  in  respect  of 
the  land  not  embraced  in  the  second  mortgage  does  not  interfere 
with  the  equitable  right  of  the  junior  mortgagee  to  compel  the 
first  mortgagee  to  resort  in  the  first  instance  to  the  parcel  upon 
which  the  homestead  is  declared^ 

to  be  any  ground,  legal  or  eqaitable,  upon  ^  Rogers    v,  Meyers,  68    111.   92.     See 

which  such  a  claim  can  be  supported  upon  §§  72S,  162S. 

the  facts  alleged.    It  does  not  appear  that  '  Detroit    Sst.    Bank    o.  Truesdill,  38 

defendant  owes  plaintiff  any  duty  in  re-  Mich.  430. 

spect  to  the  land,  or  otherwise  to  reimburse  *  Knight  v.  Kountree,  99  N.  C.  389,  6  S. 

bim,  or  to  have  the  lien  of  the  mortgage  E.  Hep.  762. 

restored,  or  the  amount  paid  to  discharge  ^  Rogers  v,  Blum,  56  Tex.  1. 

the  same  made  a  charge  on  the  land.''    Per  ^  Robeson's  App.  1 17  Pa.  St.  628, 12  Atl. 

Vanderburgh,  J.  Rep.  51. 

1  Ball  V.  Setzer,  33  W.  Ya.  444, 10  S.  E.  7  Abbott  v.  Powell,  6  Sawyer,  91. 
Rep.  798 ;  Sherron  v.  Acton  (N.  J.),  18  Atl. 

Rep.  978.  837 
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If  a  prior  mortgagee  has  taken  collateral  security  for  the  mort- 
gage debt,  a  sabsequent  mortgagee  may  compel  him  to  apply  the 
proceeds  of  such  collateral  to  the  discharge  of  such  debt  before  re- 
sorting to  the  mortgaged  land  ;  and  it  is  not  necessary  that  it  shoQid 
appear  that  the  subsequent  mortgagee  knew  at  the  time  he  took  his 
mortgage  that  the  prior  mortgagee  had  the  collateral  security,  or 
that  he  took  it  relying  on  the  equitable  right  to  compel  the  mar- 
shalling of  the  assets.^ 

876.  The  test  of  the  right  of  subrogation  is  found  in  answer 
to  the  inquiry  whether  the  person  who  paid  the  mortgage  debt  is 
the  ope  whose  duty  it  was  to  pay  it  first  of  all ;  if  the  debt  was  not 
primarily  his,  and  he  only  occupied  the  position  of  a  surety  to  the 
mortgagor,  he  is  entitled  to  be  subrogated  to  the  position  of  the 
mortgagee  when  he  has  paid  the  debt ;  ^  but  if  the  debt  is  the  debt 
of  the  person  who  paid  it,  or  is  a  debt  which  he  has  covenanted  to 
pay,  his  payment  of  it  raises  no  right  of  subrogation,  but  is  simply 
a  performance  of  liis  own  obligation  or  covenant.^ 

A  mortgage  discharged  of  record  may  be  reinstated  when  it  has 
been  paid  by  one  who  has  bought  the  premises  subject  to  the  mort- 
gage, and  in  ignorance  of  the  existence  of  a  judgment  lien  or  other 
incumbrance  subsequent  to  the  mortgage.^  Upon  payment  he  is  en- 
titled to  all  the  rights  of  the  mortgagee,  and,  according  to  the  law  in 
New  York,  to  an  assignment  of  the  mortgage ;  and,  having  caused 
it  to  be  satisfied  under  circumstances  authorizing  an  inference  of  a 
mistake  of  fact,  equity  will  presume  such  mistake  and  give  him  the 
benefit  of  the  equitable  right  of  subrogation.^ 

A  purchaser  of  land  subject  to  a  mortgage  borrowed  money  on  a 
second  mortgage  with  which  to  pay  the  first.  This  purchaser  sold 
the  land  to  another,  who  paid  the  second  mortgage  by  giving  a 
third.  At  the  time  of  the  first>naraed  sale,  there  was  a  judgment 
against  the  owner  which  the  subsequent  purchasers  did  not  discover 

1  Sherron  v.  Acton  (N.  J.)*  18  Atl.  Rep.       *  McLure  v.  Melton,  34  S.  C.  377,  IS 
978.  S.  E.  Rep.  615 ;  Kellogg  v.  Colby  (lown),  49 

2  Bank  of  U.  S.  v,  Peter,  13  Pet.  123.  N.  W.  Rep.  1001 ;  Evani  v.  Rhea  (Ky.),  14 
Arkaniaa :  Pickett  v.  MerchantH'  Nat.  Bank,  S.  W.  Rep.  82. 

32  Ark.  346,  375.    nUnoiS :  Young  v.  Mor-  4  Gerdine  v.  Menage,  41  Minn.  417,  43 

gan,  89  111.  199,  11  Chic.  L.  N.  46;  Flagg  N.  W.  Rep.  91 ;  Brewer  ».  Naah,  16  R.  I. 

V,  Geltmacher,  98  Dl.  293.    Indiana :  Han-  458, 17  Atl.  Rep.  857  ;  Betts  v.  Sims  (Neb.), 

Ion  V.  Doherty,  109  Ind.  37,  9  N.  E.  Rep.  53  N.  W.  Rep.  1005. 

782.    New  York:  Rnesell  v.  Pistor,  7  N.  Y.  «  Barnes  ».  Mott,  64  N.  Y.  397,  21  Am. 

171.  57  Am.  Dec.  509  ;  Klock  v.  Cronkhite,  Rep.  625.    And  see  Yonng  v.  Morgan,  89 

1   Hill,  107 ;  Tice  v.  Annin,  2  Johns.  Ch.  III.  199 ;  McNeil  v.  Miller,  29  W.  Va.  480, 

125;  McGiren  v.  Wheelock,  7  Barb.   22;  2  S.  £.  Rep.  335. 
Rogers  v.  Traders'  Ins.  Co.  6  Paige,  583 ; 
Miller  y.  Winchell,  70  N.  Y.  437. 

838 


SUBROGATION.  [§  877, 

because  the  owner^s  middle  name  was  omitted  from  the  record  of 
the  judgment.  The  land  was  sold  on  execution  upon  this  judg- 
ment,  which  was  subject  to  the  lien  of  the  first  mortgage,  but  was 
prior  to  the  second  and  third  mortgages.  But  it  was  held  that  the 
third  mortgagor  was  subrogated  to  the  rights  of  the  first  mortgagee, 
and  that  therefore  the  purchaser  at  the  execution  sale  took  subject 
to  the  lien  of  the  third  mortgage.^ 

877.  When  a  mortfirage  is  paid  by  one  entitled  to  redeem 
vrho  is  under  no  obligation  to  pay  it,  although  he  does  not  take 
a  formal  assignment  of  it,  he  is  subrogated  to  the  rights  of  the 
mortgagee  in  the  mortgaged  property,  and  holds  the  title  so  ac- 
quired as  against  subsequent  incumbrances,  although  he  had  also 
acquired  the  equity  of  redemption.  In  such  case  no  proof  of  in- 
tention on  his  part  to  keep  the  mortgage  alive  is  necessary  to  give 
him  the  benefit  of  it.  His  payment  of  the  mortgage  and  his  re- 
lation to  the  estate  are  in  aid  of  his  title  to  strengthen  and  up- 
hold it.a 

A  wife  who  has  paid  a  balance  remaining  due  on  a  mortgage 
executed  by  her  husband  and  herself  for  his  debt,  after  his  death  is 
entitled  to  be  subrogated  to  the  right  of  the  mortgagee  to  the  ex- 
tent of  the  balance  so  paid.  The  debt  was  the  debt  of  the  hus- 
band, and  the  wife  was  under  no  personal  obligation  to  pay  it. 

^  -Eini^rrant  lad.  Sav.  Bank  v.  Clute,  114  Rep.  444  ;  Bruce  v.  Bonnej,  12  Gray,  107  ; 

N.  Y.  6.34,  21  N.  E.  Bep.  1021,  affirmiDg  37  Willcox  v.  Foster,  132  Macui.  320.   Miuonri  : 

Hun,  644;  Clote  v.  Emmerich,  99  N.  T.  Long  v.  Long  (Mo.),  19  S.  W.  Rep.  537. 

342,  2  N.  E.  Rep.  6.    See  §  S74  c.  New  Hampshire :  Bacon  v.  Goodnow,  59  N. 

2  California :  Swain  v.  Stockton  Sav.  Soc.  H.  415 ;  Kelly  v.  Dnff,  61  N.  H.  435  ;  Ham- 

78  Cal.  600,  21  Pac.  Rep.  365.     lUinoif:  mond  i;.  Barker,  61  N.  H.  53.    New  Jersey  : 

Watson  17.  Gardner,  119  111.312,  10  N.  E.  Robinson  v.  XJrquhart,  12  N.  J.  £q.  515; 

Kep.  192;  Magill  v.  De  Witt  Co.  Bank,  Tradesmen's  Building  Asso.r.  Thompson,  32 

126  111.  244,  19  N.  E.  Rep.  295,  26  111.  App.  N.  J.  Eq.  133 ;  Coe  ».  N.  J.  Midland  R.  R. 

381.    Indiana:  Holten  v.  Board  of  Comm'rs,  Co.31  N.  J.Eq.  105, 135;  Bantav.Vreeland, 

55lnd.  194;  Carithersi?.  Stuart,  87  Ind.  424;  15  N.  J.  Eq.  103;  Coodert  v.Coudert,  43 

Braden  v.  Graves,  85  Ind.  92,  quoting  text ;  N.  J.  Eq.  407,  5  Atl.  Rep.  722.    New  Tork  : 

Erwin  t;.  Acker,  126  Ind.  133,  25  N.  E.  Rep.  Johnson  o.  Parmely,  14  Hun,  398  ;  Arnold  v. 

888;  Whipperman  r.  Dnnu,  124  Ind.  349,  Green,  1 16 N.Y. 566, 23 N.E. Rep.  1 ;  Barnes 

24  N.  E.  Rep.  166.    Iowa :  White  v.  Hamp-  v.  Mott,  64  N.  T.  397 ;  Everson  v.  McMuI- 

ton,  13  Iowa,  259 ;  Warren  v.  Hayzlett,  45  len,  113  N.  Y.  293, 21  N.  E.  Rep.  52.    Texas  : 

Iowa,  235.    Louisiana :  See  Weil  v.  Enter-  Fears  v.  Albea,  69  Tex.  437,  6  S.  W.  Rep. 

prise  Co.  42  La.  Ann.  492, 1 7  So.  Rep.  622 ;  286,  289,  quoting  text.    Vermont :  Walker 

Nichols ».  His  Creditors, 9 Rob. 476.  Maine:  r.  King,  45  Vt.  525,  44  Vt.  601;  Wheeler 

Cobb   V.   Dyer,   69    Me.  494 ;   Kinsley  v.  r.  Willard,  44  Vt,  640 ;  Ward  v.  Seymour, 

Davis,  74  Me.  498.    Maryland:  Rappanier  51  Vt  320;  Tichout  v,  Harmon,  2  Aik.  37. 

V.  Bannon  (Md.),  13  Atl.  Rep.  627.    Mas-  Virginia:  Gatewood  o.  Gatewood,  75  Va. 

saolmsetts  :  Guckian  v.  Riley,  135  Mass.  71 ;  407. 
Short  V,  Currier,  153  Mass.  182,  26  N.  E. 
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§  877.]  MEBGEB  AND  SUBROGATION. 

Having  the  right  to  redeem  by  virtue  of  her  life  estate  in  the  prop- 
erty, she  is  entitled  to  subrogation.^ 

A  purchaser  of  mortgaged  land  for  full  value,  under  a  convey- 
ance with  full  covenants  of  warranty,  is  entitled,  upon  paying  the 
mortgage  debt,  to  enforce  it  against  the  mortgagor,  although  he  has 
released  the  covenants,  unless  it  be  shown  that  the  grantee  assumed 
the  mortgage  debt,  or  the  mortgagor  paid  to  the  purchaser  the 
amount  of  the  outstanding  mortgage.^ 

When  a  third  person,  at  the  instance  of  the  mortgagor,  pays  part 
of  the  mortgage  debt,  but  takes  no  assignment  of  the  mortgage, 
and  no  agreement  for  any,  he  is  not  thereby  Rubrogated  to  the  right 
of  the  mortgagee  as  against  a  subsequent  incumbrance ;  to  effect 
this. there  must  be  something  more  than  mere  payment,  and  silent 
receipt  of  the  money  by  the  mortgagee.^  It  is  only  when  the  right 
of  subrogation  is  expressly  stipulated  for  that  a  partial  payment  can 
be  regarded  as  effecting  a  pro  rata  assignment.^  But  if  a  third 
person  pays  the  whole  of  the  moi^tgage  debt  at  the  request  of  the 
mortgagor,  and  receives  the  note  and  mortgage  as  a  security  for 
the  money  advanced,  he  is  in  equity  subrogated  to  the  rights  of  the 
mortgagor.^  If  one  makes  a  loan  upon  a  second  mortgage  under 
an  agreement  with  the  mortgagor  that  it  should  be  applied  to  extin- 

1  Ohmer  v.  Boyer,  89  Ala.  273, 7  So.  Rep.  j^age,  which  he  resold  to  a  customer  at  a 

663.  rate  which  left  to  the  ag^nt  a  profit  of  two 

>  Murray  v.  Fox,  104  N.  T.  382, 10  N.  E.  per  ceot.  of    the   interest  reserved.    The 

Rep.  864.  debtor  after  a  time  made  default  in  the  par- 

*  Virginia  v.  Ches.  &  Ohio  Canal  Co.  ment  of  interest,  but  the  agent  as  the  in- 

32  Md.  501,  546 ;  Swan  v.  Patterson,  7  Md.  terest  became  due  adranced  the  money,  in 

164;  Collins  v.  Adams,  53  Yt.  433;  Trox-  order  to  maintain  his  credit  with  his  ens- 

ell  V.  Silverthom,  45  N.  J.  Eq.  330, 11  Atl.  tomer.    This  was  done  with  the  knowledsre 

Rep.  684,  19  Atl.  Rep.  622 ;  Richardson  r.  and  consent  of  the  mortgagor,  but  not  at  hii 

Traver,  112  U.  S.  423,  5  Sup.  Ct.  Rep.  201 ;  request.    It  was  held  that  the  agent  was  not 

Rice  V.  Morris,  82  Ind.  204;  Kline  v.  Rag-  entitled  to  be  subrogated  to  the  rights  of 

land,  47  Ark.  Ill,  14  S.  W.  Rep.  474  ;  Rod-  the  holder  of  the  notes,  so  as  to  require  a 

man  v.  Sanders,  44  Ark.  504 ;   Greer  v.  junior  incumbrancer  to  refund  such  interest 

Chester,  7  Humph.  77 ;  Bunn  o.  Lindsay,  in  order  to  redeem  ;  but  that  the  agent  was 

95  Mo.  250,  7  S.  W.  Rep.  473;  Evans  p.  entitled  to  be  subrogated  to  the  righu  of 

Halleck,  83  Mo.  376 ;   Price  v.  Courtney,  the  holder  of  the  notes,  as  regards  interest 

87  Mo.  387 ;  Kleiman  v.  Greiselman  (Mo.),  paid  by  him  after  having  purchased  a  junior 

21   S.  W.  Rep.  796 ;  Johnson  v.  Barrett,  incumbrance  on  the  same  property.    Grady 

117  Ind.  551 ;  Detroit  Ins.  Co.  v,  Aspinall,  v.  O'Reilly  (Mo.),  22  S.  W.  Rep.  798. 

48  Mich.  238;  Focke  v.  Weishuhu,  55  Tex.  «  Loeb  v.  Fleming,  15  111  App.  503. 

38;  Fear  v,  Albea,  69  Tex.  437.  ^  Caudle  t^.  Murphy,  89  III.  352 ;  Focke 

When  subrogated  to  rights  of  mortgagee  v.  Weishuhu,  55  Tex.  33 ;  Johnson  v.  Moore, 

upon  paying  part  of  mortgage,  Smith   v.  33  Kans.  90,  5  Pac.  Rep.^406;  Lowenthal 

Dinsmoor,  119  111.  656,  4  N.  E.  Rep.  648;  v.  McCormick,  101  Bl.  143;  Emigrant  Sav. 

Young  V.  Morgan,  89  111.  199.  Bank  v.  Clate,  33  Hun,  82,  affirmed  2  Sil- 

One  whose  business  was  that  of  a  finan-  vernail,  340. 
cial  agent  made  a  loan  on  a  note  and  mort- 
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SUBBOGATION.  [§  877  a. 

guish  the  first  mortgage,  and  part  of  the  loan  was  actually  so  ap- 
plied, the  second  mortgagee  is  entitled  to  a  decree  subrogating  him 
to  the  rights  of  the  first  mortgagee  on  payment  of  the  balance  due 
on  the  first  mortgage.^  It  is  sufficient  to  entitle  the  third  person 
making  the  advance  for  the  mortgagor,  or  other  person  inter- 
ested in  the  property  for  the  payment  of  a  mortgage  upon  it,  that 
the  advance  was  made  upon  the  promise  or  reasonable  expectation 
that  the  mortgage  would  be  assigned  as  security  for  the  ad- 
vances.* 

Even  if  a  person  advancing  money  to  pay  a  mortgage,  under  an 
agreement  with  the  owner  of  the  equity  of  redemption  that  it 
should  be  assigned  to  him  as  security  for  the  money  advanced,  or 
that  other  valid  security  upon  the  property  should  be  given,  takes  a 
discharge  of  the  mortgage,  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  and  have  the  discharge  vacated.^ 

877  a.  Subrogation  is  not  allowed  where  the  rights  of  inno- 
cent purohasers  have  intervened.  When'  a  prior  mortgage  has 
been  satisfied  of  record,  the  recorded  certificate  of  satisfaction  not 
showing  by  whom  payment  was  made,  a  purchaser  who  has  no  other 
notice  than  the  record  gives  him  may  assume  that  it  was  made  by 
the  person  upon  whom  was  the  primary  duty  to  make  it.  The  fact 
that  it  appears  of  record  that,  had  some  other  person  made  the  pay- 
ment, he  would  have  been  entitled  to  subrogation,  does  not  put  the 
purchaser  upon  inquiry  to  iiscertain  if  such  person  did  not  make  it. 
One  redeeming  from  execution  or  mortgage  sale  is  a  purchaser  for 
value  of  whatever  interest  he  acquires  by  the  redemption,  as  fully 
as  if  he  had  purchased  the  certificate  of  sale  from  the  purchaser 
and  paid  for  it.* 

But  if  a  third  person  furnishes  money  to  enable  a  mortgagor  to 

1  Qainlan  t;.  Stratton  (N.  T.),  28  N.  E.  pen  v.  Chappel,  35  Kans.  495,  11  Pac.  Rep. 

Rep.  529.  453 ;   Bolman   v.   Lohman,   74    Ala.   507  ; 

s  Cans  V.  Thieme,  93  N.  T.  225 ;  Fierel  Baker  v.  Baker  (S.  D.),  49  N.  W.  Rep.  1064 ; 

V.  Zaber,  67  Tex.  275;  Norton  v.  Highlej-  Downer  v.  Miller,   15  Wis.   612;  Levy  v. 

man,  88  Mo.  621;  Yaple  v,  Stephens,  36  Martin,  48  Wis.  198,  4  N.  W.  Rep.  35; 

Kans.  680,  14  Pac.  Rep.  222.  White  v,  Newhatl  (Mich.),  36  N.  W.  Rep. 

In  Loniaiana,  when   the  person   making  699;  Wilton  p.  May  berry,  75  Wis.  191,43 

the  payment  has  no  interest  in  discharging  N.   W.  Rep.  901,  17  Am.  St.  Rep.    193; 

the  debt,  he  is  not  entitled  to  sobrogation  Iiockwood  v.  Mnrsh,  3  Nev.  138. 

anless  he  can  show  an  agreement  for  it  ^  Ahem  v.  Freeman,  46  Minn.  156,  48 

made  at  the  time  of  payment,  formally  exe-  N.  W.  Rep.  677  ;  Gerdine  v.  Menap:e,  41 

ented  before  a  notary  and  witnesses.    Har-  Minn.  417,  43  N.  W.  Rep.  81  ;  Richards  v. 

riaont^.Bisland,  5  Rob.204;  Hoyle  v.  Caza-  Griffith,  92  Cal.  493,  28  Pac.  Rep.  484; 

bat,  25  La.  Ann.  438 ;  Brice  v.  Watkins,  30  Arnold  v.  Green,  1 16  N.  Y.  566,  23  N.  E. 

La.  Ann.  21  ;  Hobgood  v,  Schaler,  44  La.  Rep.  1. 

Ann.  537,  10  So.  Rep.  812.  *  Ahern  t^.  Freeman,  46  Minn.  156,  48 

7  Morgan  v.  Hammett,  23  Wis.  30;  Crip-  N.  W.  Rep.  677. 
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§  878.]  MEBGEB  AND  SUBBOOATION. 

pay  off  a  mortgage  apon  the  promise  of  the  latter  to  give  the 
lender  a  first  mortgage  upon  the  premises,  and  the  first  mortgage 
IS  discharged,  and  after  some  delay  a  new  mortgage  is  given  to  the 
lender,  this  does  not  take  precedence  of  a  judgment  lien,^  or  of  a  sec- 
ond mortgage  which  was  outstanding  upon  the  property,  and  duly 
recorded,  but  of  which  the  lender  had  no  actual  notice  ;  especially 
as  against  an  assignee  of  such  mortgage  who  in  good  faith,  and 
without  knowledge  of  the  agreement  under  which  the  money  was 
borrowed  for  the  payment  of  the  first  mortgage,  took  his  assign- 
ment  after  the  discharge  of  the  first  of  record .^ 

878.  Where  a  mortgagee  has  been  oompelled,  for  his  own 
protection,  to  pay  the  amount  of  a  prior  mortgage  upon  the 
property,  and,  instead  of  taking  an  assignment  of  the  mortgage 
so  paid,  this  is  discharged  of  record,  he  is  nevertheless  entitled  to 
indemnify  himself  for  this  payment  out  of  the  mortgaged  estate.' 

1  Richards  v.  Griffith,  92  Cal.  493,  28  *  §  1060 ;  Rappanier  v.  Bannon  (Md.),  S 

Pbc.  Rep.  484;   Persons  v.  Schaeffer,  65  Atl.  Rep.  555;  Ebert  v.  Gerding.  116  HI. 

Cal.  79,  3  Pac.  Rep.  94.  216, 5  N.  E.  Rep.  591 ;  Tjrrell  o.  Ward,  102 

3  Fears  v,  Albea,  69  Tex.  437,  6  S.  W.  III.  216;  Smith  v.  Dinsmore,  16  III  App. 

Rep.  286, 289,  quoting  text ;  Holt  t?.  Baker,  115;   Taylor  v.   Heggie,  83    K.    C.  244; 

58  N.  H.  276,  278.   **The  plaintiff  does  not  Kalscheuer  ».  Upton,  6  Dak.  449,  43  N.  W. 

bring  his  case  within  the  principle  of  the  Rep.  816;  Long  v.  Long  (Mo.),  19  8.  W. 

cases  cited.    He  did  not  own  and  was  not  Rep.  537  ;  Hall  v.  Godfrey,  31  Neb.  204, 47 

purchasing  the  equity  of  redemption  in  the  N.  W.  Rep.  850 ;  Porter  v.  Vanderlin,  146 

land,  and  then  paying  the  prior  mortgage  Pa.   St.   138;  Farrell  v.  Lewis,  56  Conn, 

without  notice  of  the  subsequent  one.    He  280,  14  Atl.  Rep.  931  ;  Mix  t-.  Hotchkiss, 

did  not  own  a  subsequent   mortgage  and  14   Conn.  32;    Sheldon  v.  Hoffnagle,  51 

pay  the  prior  one,  with  the  defendants'  Hun,  478 ;  In  re  Coster,  2  Johns.  Ch.  509 ; 

mortgage  intervening.    He  had  no  interest  Bush  v.  Wadsworth,  60  Mich.  255, 27  N.  W* 

in  or  security  on  the  estate  to  protect,  but  Rep.  532 ;  Manwaring  r.  Powell,  40  Mich, 

made  a  loan  of  money  to  the  mortgacor,on  371  ;  Towle  v.  Hoit,  14  N.  H.  61. 

hia  statement  that  he  was  borrowing  the  "  While  a  mere  volunteer,  with  no  obli- 

money  to  pay  the  firat  mortgage,  and  that  gation  to  pay  or  interest  to  protect,  is  not 

the  plaintiff  should  have  a  first  mortgage  entitled  to  its  aid,  it  is  frequently  applied  in 

on  the  land  as  security.    By  loaning  the  favor  of  a  vendee  of  incnmbered  real  estate 

money  to  mortgagor,  and  trusting  him  to  fur-  who,  although  not  personally  liable,  has 

nish  security  as  good  as  the  first  mortgage,  paid  the  debt  of  another  which  is  a  charge 

he  enabled  him  to  make  a  record  of  the  dis-  upon  the  land,  and  which,  if  not  paid,  might 

charge  of  that  mortgage,  and  postpone  his  cause  him  to  lose  his  interest  therein.  Under 

security  to  the  defendants'  mortgage.    The  such  circumstances,  the  debt,  although  paid 

defendants  purchased   their  mortgage  on  and  satisfied  in  form,  is  regarded  in  equity  as 

the  faith  of  a  record  showing  the  discharge  neither  paid  nor  satisfied  in  fact ;  but,  by 

of  the  first  mortgage  and  no  prior  incum-  operation  of  law,  the  former  holder  ceases  to 

brance,  and  neither  they  nor  their  assignor  be  the  creditor,  while  the  person  paying  takes 

had  any  notice  of  the  plaintiflfs  transaction  his  place  as  owner  of  the  debt  and  secority 

with  the  mortgagor.     If  the  parties  are  unimpaired.    Where,  within  the  limitations 

equally  innocent,  and  one  must  suffer  from  suggested,  benefit  may  result  to  the  person 

the  conduct  of  the  mortgagor,  the  plain-  paying  without  injury  to  the  person  who 

tiff,  who  enabled  him  to  occasion  the  loss,  should  pay,  equity  casts  the  burden  upon 

should  sustain  it."  the  latter,  who  ought  in  fairness  to  bear  it, 
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8UBB0GATI0N.  [§  878. 

Bat  if,  in  the  mean  time,  a  bond  fide  purchaser,  relying  upon  the 
record,  has  bought  the  estate  subject  only  to  the  second  mortgage, 
the  amonnt  of  the  first  mortgage  so  paid  cannot  be  claimed  out  of 
the  estate  as  against  him.  Where,  however,  the  whole  amount 
claimed  by  the  junior  mortgagee  upon  his  own  mortgage,  and  that 
paid  off  by  him,  was  less  than  the  amount  of  his  own  mortgage 
and  interest  as  it  stood  upon  the  record,  he  was  allowed,  in  a  suit 
against  him  for  redemption,  to  reimburse  himself  for  the  sum  so 
paid:^ 

When  a  junior  incumbrancer  redeems  from  a  prior  lien,  interme- 
diate or  subsequent  incumbrancers,  in  equity,  must  refund  the  re- 
demption money,  or  pay  all  liens  anterior  to  theirs,  before  they  can 
enforce  their  claims  upon  the  property.  The  junior  mortgagee,  by 
redeeming  from  the  prior  mortgage,  is  subrogated  to  the  rights  of 
the  first  mortgagee.^  If  it  were  otherwise,  it  would  be  impossible, 
in  a  large  number  of  cases,  for  a  junior  mortgagee  to  secure  his 
debt,  as  the  first  mortgagee  is  not  obliged  to  assign  his  mortgage  on 
payment.^ 

A  second  mortgagee  who  has  paid  taxes  or  other  assessments 
upon  the  mortgaged  property  is  entitled  by  equitable  subrogation 
to  hold  the  lien  of  such  taxes  or  assessments  even  as  against  the 
first  mortgagee.^     But  his  payment  of  interest  due  under  the  first 

provided  it  will  not  work  injostice,  or  dis-  mortga|;e,  was  not  entitled  to  be  subrogated 

tarb  the  rights  of  other  creditors  of  a  com-  to  the  rights  of  the  holder  of  that  mortgage, 

mon  debtor."    Arnold  v.  Green,  116  N.  Y.  Long  v.  Xong  (Mo.),  19  S.  W.  Rep.  537. 

566,  23  N.  £.  Bep.  1,  per  Yann,  J.,  citing  The  court  say:  "If  plaintiff  is  the  legal 

Johnson  v,  Zink,  51  N.   T.  333 ;  Cole  i*.  owner  of  the  premises,  he  has  no  occasion 

Malcolm,  66  N.  T.  363 ;  Twombly  v.  Cas-  to  come  into  a  court  of  equity  and  no  right 

sidy,   82  N.  T.  155;  Gans  v,  Thieme,  93  to  come  into  a  court  of  equity,  to  foreclose 

N.  Y.  225,  232 ;  Averill  v.  Taylor,  8  N.  Y.  an  equity  of  redemption  in  the  defendant 

44,  51 .  which  no  longer  exists." 

1  Davis  V,  Winn,  2  Allen,  111.  «  Flachs  v.  Kelly,  30  111.  462;  Downer 
^  Milligan's  App.  lOiPa.  St.  503;  Clark  r.  Fox,  20  Vt.  388;  Wood  v,  Hubbard, 
V.  Mackin,  95  N.  Y.  346 ;  Tarbell  o.  Durant,  50  Vt.  82 ;  Ward  v.  Seymour,  51  Vt.  320 ; 
61  Vt.  516,  17  Atl.  Rep.  44.  But  where  a  Shimer  v.  Hammond,  51  Iowa,  401.  See 
senior  mortgagee  purchased  the  mortgaged  §  1OS0.  Otherwise  in  New  York,  §  10S7. 
premises  on  foreclosure,  and  afterwards  quit-  In  that  State,  upon  the  foreclosure  of  a 
claimed  to  a  junior  mortgagee,  who  paid  in  senior  mortgage,  a  junior  mortgagor  paying 
full  the  debt  secured  by  the  senior  mortgage,  the  mortgage  under  foreclosure  in  full,  with 
afterwards  it  was  adjudged  that  no  title  costs,  is  entitled  to  an  assignment  of  the 
passed  by  the  sale.  The  junior  mortgagee  mortgage  judgment  for  sale  ;  and  this  re- 
then  sold  under  his  own  mortgage  and  bid  in  lief  may  be  granted  upon  motion,  without 
the  property,  and  took  a  deed  which  passed  a  previous  tender.  Citizens'  Say.  Bank  v. 
to  him  the  legal  title  and  entered  into  pos-  Foster,  22  Abb.  New  Cas.  425,  6  N.  Y. 
session.    It  was  held  that  such  junior  mort-  Supp.  420. 

gagee,  while  retaining  such  title  and  posses-  ^  Fiacre  r.  Chapman,  32  N.  J.  £q.  468. 

sion,  and  seeking  to  foreclose  the  roortga-  See  §  1080. 
gor's  equity  of  redemption  under  the  senior 
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mortgage  does  not  entitle  him  to  any  equitable  subrogation,  or  to  an 
assignment  of  any  interest  under  the  first  mortgage.  But  it  seems 
that  he  may  add  the  amount  paid  to  the  sum  secured  by  his  own 
mortgage,  and  upon  foreclosure  of  his  own  mortgage  he  should  be 
allowed  the  sum  so  paid  upon  proof  that  it  was  necessarily  paid  to 
protect  his  own  security.^ 

But  a  voluntary  payment  by  a  mortgagee  of  claims  against  the 
mortgaged  property,  which  it  was  not  necessary  for  his  own  protec- 
tion that  he  should  pay,  does  not  entitle  him  to  be  subrc^ated  to 
the  rights  of  the  creditors  whose  liens  he  has  discharged.^ 

The  same  rule  prevails  when  the  mortgagor  sells  and  conveys  a 
portion  of  the  mortgaged  premises,  subject  to  the  mortgage,  and 
the  purchaser  retains  enough  of  the  purchase-money  to  satisfy  the 
mortgage  and  agrees  to  pay  it :  the  mortgagor  and  purchaser  stand 
in  the  relation  of  principal  and  surety  as  to  the  mortgage  debt,  and 
the  premises  sold  are  primarily  chargeable  with  the  payment  of  it.^ 
If  the  mortgagor  be  compelled  to  pay.  the  debt,  he  is  subrogated  to 
the  rights  of  the  mortgagee  against  the  land.^ 

If  one  joint  mortgagor,  or  one  partner,  in  order  to  protect  his 
interest,  pays  the  joint  debt,  he  is  subrogated  to  the  interest  of  his 
joint  mortgagor  until  he  is  repaid.^ 

879.  If  a  mortfiragor  pays  or  purohases  his  own  mortsa^e 
on  land  that  he  has  sold  subject  to  a  mortgrage,  which  the  pur- 
chaser has  agreed  to  pay  as  part  of  the  consideration  of  the  sale,  ^ 
the  bond  or  note  is,  of  course,  rendered  unavailing  ;  but  the  mort- 
gage having  become  the  principal  security  for  the  payment  of  the 
debt,  the  mortgagor,  without  taking  an  assignment  of  the  mortgage, 
is  entitled  to  be  subrogated  to  this  security,  and  to  be  repaid  out  of 
the  land  what  he  has  paid  upon  the  mortgage  debt.^  The  same 
principle  applies  where  the  owner  of  an  equity  of  redemption  con- 
tracts to  sell  the  land  subject  to  the  mortgage,  but  afterwards  pays 

1  Magilton  v.  Hollister,  52    Hun,  444,  ^  Stillman  v,  Stillman,  21  K.  J.  Eq.  126 ; 

5  N.  Y.  Supp.  507.  KnmeDa  r.  Huelbig,  23  N.  J.  Eq.  78 ;  John- 

3  Bayard  r.  McGraw,  I  Bradw.  134.  son  v.  Zink,  51  N.  Y.  333  ;  Ely  v.  SUnnard, 

*  Russell  r.  Piator,  7  N.  Y.  171,  57  Am.  44Co!Wi.528;  Hart  v.  Chase,  46  Conn.  207 ; 

Dec.  509  ;  Halsey  v.  Reed,  9  Paige,  446.  Stevens  v,  Goodenough,  26  Vt.  676 ;  Green- 

^  Josselyn    v,   Edwards,  57    Ind.    212;  well  v.  Heritage,  71   Mo.  459;   W^elton  r. 

Hoffman   t;.   Risk,  58   Ind.  113;   Smith  u.  Hull,  50  Mo.  296 ;  Flagg  v.  Geltmacber,  98 

Ostermeyer,  68   Ind.  432,  435;   Orrick  v,  111.293;  Halsey  v.  Reed,  9  Paige,  446, 453 ; 

Durham,  79  Mo.  174.  Orrick  v.  Durham,  79  Mo.  174;  Weeks  v. 

6  Fisher  v.  Dillon,  62  III.  379  ;  Simpson  Garvey,  24  Jones  &  S.  557,  4  N.  Y.  Supp. 

o.  Gardiner,  97  111.  237 ;  Stebbins  v.  Wil-  890 
lard,  53  Vt.  665. 
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the  mortgage  and  has  it  discharged  as  against  the  purchaser :  the 
owner  is  subrogated  to  the  rights  of  the  mortgagee.^ 

After  a  mortgagor  has  sold  his  equity  of  redemption  he  has  the 
same  right  as  any  third  person  to  purchase  and  take  an  assignment 
of  the  mortgage,  and  upon  payment  of  a  prior  incumbrance  he  is 
entitled  to  be  subrogated  to  the  rights  of  the  holder  of  such  incum- 
brance.^ 

If  the  mortgagee,  with  knowledge  of  the  mortgagor's  right  to 
have  the  property  applied  to  the  payment  of  the  mortgage  debt, 
does  anything  to  impair  this  right,  as,  for  instance,  if  he  releases 
a  portion  of  the  mortgaged  premises,  he  must  suffer  the  loss  him- 
self, by  being  deprived  to  that  extent  of  his  right  of  recourse  to 
the  mortgagor,  who,  in  such  case,  stands  in  the  position  of  a  surety.^ 

The  satisfaction  of  a  judgment  for  a  mortgage  debt,  by  the  levy 
of  an  execution  on  other  property  of  the  mortgagor  than  that  mort- 
gaged, is  such  a  payment  of  the  debt  by  him  that  he  is  subrogated 
to  the  security,  when  justice  requires  that  the  mortgage  should  be 
assigned  to  him  rather  than  discharged.^ 

But  a  mortgagor  will  not  be  subrogated  to  the  rights  of  a  mort- 
gagee under  a  first  mortgage,  when  the  latter  also  holds  a  second 
mortgage  upon  the  same  property  for  the  payment  of  which  the 
mortgagor  is  liable,  unless  the  latter  pays  both  mortgages.  The 
mortgagee  in  such  case  has  a  right  to  have  the  money  collected 
of  the  mortgagor  on  the  first  mortgage  treated  as  a  payment,  and 
not  as  a  purchase  of  the  mortgage.^ 

880.  A  mortgagor  may  be  subrogated  to  a  mortgage  which 
has  been  enforoed  upon  other  property  of  his;  as,  where  an 
equity  of  redemption  has  been  sold  upon  execution  for  a  debt  other 
than  that  secured  by  mortgage  on  the  premises,  the  purchaser  of 
course  acquires  only  an  estate  subject  to  the  mortgage  debt,  and,  if 
this  be  subsequently  enforced  upon  other  property  of  the  mortga- 
gor, the  latter  will  be  subrogated  to  all  the  rights  of  the  mortgagee 
under  this  mortgage,  and  thus  protected  against  the  purchaser 
under  execution.  The  rule  is  the  same  where  sale  is  made  of  a  part 
of  the  mortgaged  premises  under  execution  obtained  upon  one  of 
several  mortgage  notes.     The  purchaser  takes  the  property  subject 

1  Arnold  v.  Green,  116  N.  Y.  566,  23  N.  Am.  Dec.  261 ;  Cheesebrough  v.  Millard,  1 

£.  Rep.  I.  Johns.  Ch.  409,  412,  7  Am.  Dec.  494. 

3  Gerdine  v.  Menace,  41  Minn.  417,  43  ^  Woodbury  9.  Swan,  58  N.  H.  380. 

N.  W.  Rep.  91.  ^  Knoblauch  v.  Foglesong,  37  Minn.  320, 

*  Ingalls  V.  Morgan,  10  N.  T.  178,  187.  38  N.  W.  Rep.  366. 
And  see  Eddyi^.  Trarcr,  6  Paige,  521,  31 
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to  the  payment  of  a  share  of  the  mortgage  debt  remaining  ansat- 
isfied.^ 

881.  An  indorser  of  a  note  or  surety  of  a  debt,  upon  being 
compelled  to  pay  it,  is  entitled  to  the  benefit  of  any  seourity, 
as,  for  instance,  a  mortgnge  given  by  the  principal  debtor  to  the 
holder  of  the  note,  or  debt  to  secure  it.  Withoat  any  assignment 
of  it,  he  is  by  force  of  law  subrogated  to  the  benefit  of  it.^  Where 
a  partner  has  assumed  the  payment  of  a  note  of  the  firm,  and 
executed  a  mortgage  to  the  payee  to  secure  its  payment,  and  to 
indemnify  his  copartner,  the  latter  is  subrogated  to  the  rights  of 
the  mortgagee  to  the  extent  of  any  payment  he  may  have  to 
make  upon  the  note.^  When  a  mortgage  has  been  assigned  by 
a  debtor  to  a  surety  or  indorser,  or  to  a  trustee  for  his  benefit, 
to  secure  him  against  his  liability  upon  the  debt,  the  creditor  is 
entitled  to  the  benefit  of  the  security.^  The  mortgage  creates 
a  trust  and  equitable  lien  in  favor  of  the  creditor,  and  this  lien 
attaches  to  the  property  in  his  favor,  although  the  mortgage  be 
assigned.^ 

A  surety,  upon  paying  one  of  several  notes  or  bomls  secured  by 
mortgage,  is  subrogated  to  a  proportionate  part  of  the  mortgage, 
the  mortgagee  becoming  a  trustee  therefor.^  If  the  purchaser  of  a 
note  and  mortgage  assigns  them  under  an  agreement  by  which  the 
assignor  absolutely  assumes  the  payment  of  the  interest,  and  agrees 
to  take  the  note  back  whenever  requested  by  the  assignee  to  do  so, 
the  assignor  becomes  a  surety  of  the  maker  of  the  note,  and  is  en- 
titled, on  paying  interest  on  the  note,  to  be  subrogated  to  the  rights 
of  the  assignee  of  the  note  as  against  a  junior  incumbrancer.^ 

1  Funk  V.  McRejnoId,  33  111.  481.  E.  Rep.  505;   Rooker  v.  Bensoiip  83  Ind. 

2  Drew  u.  Lockett,  32  Beav.  499;  Mat-  250;  Knight  v.  Ronntree,  99  N.  C.  389,6 
thews  V.  Fidelity  Trust  Co.  52  Fed  Rep.  8.  £.  Rep.  762 ;  Bleckman  v.  Bader,  77 
687  ;  O'Hara  v.  Haas,  46  Miss.  374 ;  Gossin  Iowa,  128,  41  N.  W.  Rep.  593. 

V.  Brown,  1 1  Pa.  St.  527 ;  Mailer  v.  Wad-  Contra,  see  Ljnn  i;.  Richardson,  78  Me. 

lington,  5   S.  C.  342 ;  Ottman   t^.  Moak,  3  367. 

Sandf .  Ch.  431 :  Fields  v.  Sherrill,  1 8  Kans.  <  Conwell  i7.  McCowan,  81 BL  285 ;  Hardin 

365;  Motley  v.  Harris,  1  Lea,  577  ;  Beaver  o.  Eames,  5  Bradw.  153. 

V.  Blanker,  94  111.  175 ;  Richeson  v.  Craw-  *  Curtis  v.  Tyler,  9  Paige,  432*  Cuilnm 

ford,  94  111.  165;  Darst  v.  Bates,  95   Jll.  v.  Branch  Bank  at  Mobile,  23  Ala.  797.  As 

493  ;  Mnrrell  v.  Scott,  51  Tex.  520;  Lynch  to  the  right  of  a  co-surety  to  the  benefit  of 

V.  Hancock,  14  S.  C.  66 ;  Eddy  v.  Traver,  6  the  security,  see  Hall  v,  Cushman,  16  N.  H. 

Paige,  521,  31   Am.  Dec.  261 ;  Gerber  v.  462,  43  Am.  Dec  562  ;  Low  v.  Smart,  5  X. 

Sharp,  72  Ind.  553 ;  Jones  v.  Tincher,  15  H.  353. 

Ind.  308,  77  Am.  Dec.  92  ;  Dick  v.  Moon,  *  Eastman  v.  Foster,  8  Met  19 ;  Graydon 

26  Minn.  309,  4  N.  W.  Rep.  39 ;  National  v.  Church,  7  Mich.  36 ;  Plant  v.  Storey 

Bank   v.  Cushing,  53  Vt.  321  ;  Taylor  v.  (Ind.),  30  N.  £.  Rep.  886. 

Farmers'  Bank,  87  Ky.  398,  9  S.  W.  Rep.  «  Lynch  v,  Hancock,  U  S.  0.  66. 

240 ;  Thomas  v,  Stewart,  117  Ind.  50, 18  N.  ^  Grady  v.  O'Reilly  (Mo.),  22  S.  W.Rep. 
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If  a  mortgHgor  sells  the  premises  subject  to  the  mortgage,  and 
afterwards  either  pays  the  mortgage  debt  voluntarily,  or  it  is  col- 
lected of  him  by  suit,  he  is  subrogated  to  the  rights  of  the  mort- 
gagee, and  may  enforce  the  mortgage  upon  the  land.^  In  such  case 
the  mortgagor,  as  between  himself  and  his  grantee,  is  a  mere  surety 
for  the  payment  of  the  debt,  and  the  premises  are  the  primary  fund, 
and  he  is  entitled  to  the  benefit  of  it.^ 

A  mortgage  given  to  several  guarantors  for  their  indemnity,  when 
the  debt  is  paid  by  one  of  them,  is  held  in  trust  by  the  mortgagees 
for  his  benefit.^ 

Where  the  owner  of  land  upon  conveying  it  placed  in  the  pur- 
chaser's hands  certain  notes  to  secure  him  against  a  mortgage  upon 
the  land,  which  was  afterwards  satisfied,  but  the  purchaser  collected 
the  notes,  and  then  sold  the  land  and  took  a  mortgage  for  the  par- 
chase-money,  it  was  held  that  the  original  grantor  was  entitled  to 
be  subrogated  to  such  mortgage  to  the  amount  due  him  for  such 
notes,  no  rights  of  a  third  person  having  intervened.^ 

881  a.  But  a  surety  is  not  entitled  to  such  subrogation  where 
on  the  faoe  of  the  papers  he  appears  to  be  a  principal  debtor 
and  this  would  impair  the  rights  of  others  who  have  taken  a 
title  on  the  faith  of  what  was  to  be  gathered  from  the  records.  A 
person  who  joined  another  in  making  a  note,  ostensibly  as  principal, 
but  in  fact  as  surety,  also  gave  a  mortgage  as  security  for  the  debt. 
The  principal's  wife,  who  was  not  a  party  to  the  note,  also  gave  a 
mortgage  to  secure  the  same.  The  principal  and  his  wife  agreed 
with  the  surety  that  they  would  pay  the  debt  and  indemnify  him. 
Subsequently  the  wife  executed  other  mortgages  on  her  land,  and, 
by  assignments,  all  the  mortgages  came  into  the  hands  of  persons 
who  were  ignorant  of  the  true  relations  of  the  parties  to  the  trans- 
action. It  was  held  that  the  surety,  in  an  action  to  redeem  his 
mortgage,  was  not  entitled  to  be  subrogated  to  the  wife's  first  mort- 
gage, as  this  would  impair  the  security  of  the  holders  of  her  subse- 
quent mortgages.^ 

882.  Whether  a  surety  is  subrogated  to  the  debt  as  well  as 
the  security  is  a  question  upon  which  the  American  cases  differ 
from  the  English.  A  distinction  is  taken  in  the  latter,  which  does 
not  generally  hold  good  in  this  country,  to  the  effect  that  while  the 
surety,  upon  paying  the  debt  of  his  principal,  is  entitled  to  the  full 

1  Baker  v.  Terrell,  S  Minn.  195  ;  Hisk  v,  *  McGuffey  v.  MtClain,  ISO  Ind.  327,  30 

Hoffmao,  69  Ind.  137 ;   Wood   v.  Smith,  N.  E.  Rep.  296. 

51  Iowa,  156,  50  N.  W.  Rep.  581.  ^  Rand  r.  Cutler  (Mass.),  29  N.  E.  Rep. 

>  Johnson  v.  Zink,  52  Barb.  396.  1085. 

*  Dj^  V,  Mann,  10  Mich.  291. 

847 


§  883.]  MERGER  AND  SUBROGATION. 

benefit  of  all  collateral  securities  which  the  creditor  has  taken  for 
the  payment  of  the  debt,  yet  he  is  not  entitled  to  stand  in  the  cred- 
itor's place  as  to  the  debt  itself.^  But  if  the  debt  in  the  above  case 
be  paid,  not  by  the  surety  bound  in  the  same  obligation  with  the 
principal,  but  by  a  third  party,  who  had,  by  a  separate  instrument, 
made  himself  liable  for  the  same  debt,  it  is  clear  that  the  reason  upon 
which  the  decision  rests  fails  altogether ;  the  surety  is  then  entitled 
to  stand  in  the  shoes  of  the  creditor  in  regard  to  the  original  debt 
as  well  as  in  regard  to  the  security,^  for  the  original  debt  is  not  in 
that  case  paid. 

As  already  stated,  the  distinction  above  taken  is  not  generally 
sustained  in  this  country.  The  doctrine  of  the  cases  here  is,  that, 
upon  the  payment  of  a  debt  by  the  surety,  he  is  entitled  not  only 
to  the  benefit  of  the  collateral  security,  but  also  to  the  benefit  of 
the  debt  as  represented  by  a  bond  or  note,  and  to  an  assignment  of 
that  as  well  as  of  the  mortgage,  if  an  assignment  is  necessary  in 
order  to  give  him  the  full  benefit  of  the  same.^ 

After  a  purchaser  of  a  portion  of  the  mortgaged  estate  has  as- 
sumed the  payment  of  the  whole  mortgage,  a  purchaser  of  another 
portion,  upon  being  obliged  for  his  own  protection  to  pay  it,  is  sub- 
rogated not  onl}'  to  the  mortgagee's  right  against  the  land,  but  also 
to  his  right  to  hold  the  purchaser,  who  has  assumed  the  debt,  per- 
sonally liable  for  the  payment  of  it.^ 

883.  The  surety  is  entitled,  upon  payingr  the  debt,  to  secu- 
rities given  by  the  debtor  after  the  oontraot  of  suretyship,  as 

^  See  CopiB  p.  Middleton,  Tarn.  &  R.  224,  of  the  mortgaged  estate,  which  has  not  got 

229.    "  It  is  a  general  rule/*  says  Lord  back  to  the  debtor/'    See,  also,  1  Storj's 

Eldon,  "that  in  equity  a  surety  is  entitled  £q.§§499,499  b;  Hodgson  v.  Shaw.sMjL 

to  the  benefit  of  all   the  securities  which  &  K.  183,  190;  Craythome  v,  Swinbttme, 

the  creditor  has  against  the  principal,  but  14  Yes.  160. 

then  the  nature  of  those  securities  must  be  In  Hodgson  v,  Shaw,  3  Myl.  &  K.  183,  the 

considered:  when  there  is  a  bond  merely, if  Chancellor,  Lord  Brougham,  said:   "The 

an  action  was  brought  upon   the  bond,  it  principles  npon  which  Copis  v.  Middletoa 

would  appear  upon  oyer  of  the  bond .  that  rests  are  soond  and  unquestionable,  and  it 

the  debt  was  extinguished ;  the  general  rule,  is  only  upon  a  narrow  and  superficial  Tiev 

therefore,  must  be  qualified  by  considering  of  the  subject  that  the  decision  haa  erer 

it  *to  apply  to  such  securities  as  continue  to  been  charged  with  refinement  or  subtlety, 

exist,  and  do  not  get  back  upon  payment  to  The  ground  of  the  determination  was  clear: 

the  person  of  the  principal  debtor ;  in  the  it  was  founded  in  the  known  rules  of  law, 

case,  for  instance,  where,  in  addition  to  the  and  determined  in  strict  conformity  with 

bond,  there  is  a  mortgage,  with  a  covenant  the  doctrines  of  this  court" 

on  the  part  of  the  principal  debtor  to  pay  >  Hodgson  v.  Shaw,  3  Myl.  &  K.  183. 

the  mqpey,  the   surety  paying   the  money  *  Ellsworth  v.  Lockwood, 42  N.  Y.  89, 98, 

would  be  entitled  to  sayi  I  have  lost  the  and  cases  cited. 

benefit  of  the  bond,  l^ni  the  creditor  has  a  *  Rardin  i^.  Walpole,  38  Ind.  146,  and 

mortgage,  and  I  have  a  right  to  the  benefit  cases  cited. 
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well  as  those  given  before  or  at  the  same  time  with  that;  and 
whether  the  surety  knew  of  the  existence  of  the  secarities  is  wholly 
immaterial.^  If  he  pays  off  part  of  the  mortgage  debt,  he  is  enti- 
tled as  against  the  mortgagor  to  charge  upon  the  estate  the  amount 
he  has  so  paid.^  He  is  entitled,  too,  not  only  to  the  equitieis  which 
the  creditor  holds  against  the  principal  debtor,  but  also  to  those  he 
has  against  all  persons  claiming  under  him.^ 

When,  however,  the  mortgage  is  given  to  secure  an  existing  debt, 
as  well  as  to  protect  the  mortgagee  from  liability  as  surety  for  the 
mortgagor,  the  mortgagee  may  assign  the  mortgage,  and  the  princi- 
pal creditor  cannot  be  subrogated  to  the  rights  of  the  mortgagee 
under  the  mortgage,  and  subject  the  property  to  the  payment  of  his 
demand.  The  mortgagee  has  a  right  to  assign  the  mortgage,  and 
the  assignee  will  be  protected  in  his  purchase.^ 

883  a.  The  prinoipal  creditor  is  also  subrogated  to  the  ben- 
efit of  any  mortgage  which  the  debtor  has  given  to  a  surety^ 
This  right  exists  although  the  mortgage  was  given  to  the  surety  by 
the  debtor  after  both  had  become  bound  to  the  creditor,  and  al- 
though there  had  been  no  previous  agreement  that  indemnity  should 
be  given,^  and  although  the  mortgage  was  executed  without  the 
knowledge  of  the  creditor.^  A  subsequent  purchase  of  the  prop- 
erty by  the  surety  who  holds  the  mortgage  does  not  merge  the 
mortgage  as  against  the  principal  creditor,  nor  can  the  surety  enter 
satisfaction  of  the  mortgage.^ 

If  a  surety's  liability  has  never  become  fixed  and  absolute,  either 
by  his  having  been  obliged  to  pay  the  debt  for  which  he  is  surety 
or  by  a  judgment  against  him,  the  principal  creditor  cannot  claim 
the  security  by  subrogation.^ 

The  principal  creditor  cannot,  however,  under  this  principle,, 
obtain  subrogation  to  securities  which  several  indorsers  or  sureties 
of  the  principal  debt  have  provided  between  themselves  to  secure 
the  payment  by  each  of  his  equal  share  of  the  principal  debt,  in 
case  of  the  failure  of  the  principal  debtor  to  pay  it.® 

The  principal  creditor  is  not,  moreover,  subrogated  to  a  mort- 
gage given  to  an  indorser,  purely  as  a  personal  security  to  him, 

1  Mayhewt*.  Crickett,  2  Swanst.  185, 191.  ^  McMuUen  v,  Neal,  60  Ala.  552. 

And  tee  Curtis  v.  Tyler,  9  Paige,  432.  "^  Darbam  v.  Craig,  79  Ind.  117. 

^  Gkdye  v.  Matson,  25  Beav.  310.  >  Grant  v.  Ludlow,  8  Ohio  St.  I ;  McCol- 

s  Drew  v.  Lockett,  32  Beav.  499 ;  HaTens  lum  v.  Hinckley,  9  Vt.  143,  149 ;  Planters' 

V,  Willis,  100  N.  Y.  482.  Bank  v.  Douglass,  2  Head»  699  ;  Importers' 

*  §  802 ;  Waller  v.  Oglesby,  85  Tenn.  &  Traders'  Nat  Bank  i;.  McGhee8,*88  Ga. 
321,  3  S.  W.  Rep.  504.  702,  16  S.  E.  Rep.  27. 

*  Demott  9.  Stockton  Paper  Ware  Manuf.  •  Seward  ».  Huntington,  94  N.  Y.  104, 
Co.  32  N.  J.  £q.  124.  reTersing  26  Han,  217. 
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and  not  for  the  better  protection  of  the  debt.  Thas,  where  a  mort^ 
gage  was  given  by  a  wife  on  her  property  to  indemnify  an  indorser 
of  her  husband^s  draft,  to  which  the  wife  was  not  a  party,  a  holder 
or  acceptor  of  the  draft  who  did  not  take  it  on  the  faith  of  snch 
mortgage  is  not  subrogated  to  the  indorse r's  mortgage.^  But  where 
a  creditor  has  taken  a  note  signed  by  his  debtor  and  by  others  as 
sureties,  and  the  debtor  executed  a  mortgage  to  the  sureties  in  terms 
to  secure  the  payment  of  such  note,  and  the  sureties,  in  consider- 
ation of  their  release  as  sureties,  assigned  the  note  to  the  creditor, 
evidence  that  the  mortgage  was  given  to  the  sureties  to  indemnify 
them  against  damage  by  reason  of  their  suretyship,  and  not  to  se- 
jcure  them  against  liability  on  the  note,  is  as  incompetent  against 
such  creditor  as  it  would  have  been  against  the  mort^gees.^ 

884.  But  a  surety  is  not  entitled  to  an  assiernment  of  a  mort- 
gage upon  whioh  the  mortgraffee  has,  after  first  tcJcinfir  it,  made 
a  further  a.dvance,  unless  the  surety  pays  off  such  advance  in  ad- 
dition to  the  original  sum  for  which  he  became  surety ;  ^  and  the 
mortgagee  not  being  prevented  from  making  the  further  advance,  it 
is  immaterial  that  the  surety  did  not  know  of  it,  and  it  was  not  con- 
templated at  the  time  of  the  original  loan.^  But  where  there  is  a 
special  contract  on  the  part  of  the  creditor  that  the  securities  given 
by  the  principal  debtor  shall  be  primarily  liable,  or  that  the  surety 
may  redeem  upon  paying  a  certain  sum,  the  creditor  cannot,  as 
against  him,  make  a  further  loan  to  the  debtor,  but  must  transfer 
the  securities  upon  a  tender  from  the  surety  of  the  amount  of  the 
original  loan.^ 

Where  a  loan  of  £5,000  was  made  in  distinct  sums,  one  for 
X  2,000  and  one  for  £8,000,  and  distinct  properties  were  mortgaged 
by  separate  deeds  to  secure  these  sums,  for  the  payment  of  the 
former  of  which  a  third  person  also  became  surety,  it  was  held  that 
the  creditor's  right  to  retain  all  the  securities  until  both  sums  were 
paid  was  superior  to  the  right  of  the  surety  to  have  the  benefit  of 
the  mortgage  for  that  debt  for  which  he  was  surety.^ 

885.  The  right  of  subrogation  is  not  lost  by  a  renewal  of 
the  mortgage.     When  a  junior  incumbrancer  pays  off  a  prior  in- 

1  Taylor  r.  Farmers'  Bank,  87  Kj.  398,  ^  Bowker  r.  Ball,  1  Sim.  29.  In  thb 
9  S.  W.  Rep.  240 ;  Machlin  r.  Bank,  83  Ky.  case  the  debtor  mortgaged  his  own  property, 
314  ;  Leggett  v.  McClelland,  39  Ohio  St.  and  his  daoghters,  to  aecure  his  debt,  mort- 
624.  gaged  their  own  estate;  bat  the  deed  con- 

2  Knight  o.  Warren,  9  N.  Y.  Snpp.  tained  a  proviso  that  the  father's  propcny 
380.  should  be  primarily  liable. 

>  Williams  v.  Owen,  13  Sim.  597.  «  Farebroth^  v,  Wodehoose,  23  Bear.  15, 

«  Williams  v.  Owen,  13  Sim.  597.  23. 
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cambrance,  his  right  to  be  subrogated  to  the  position  of  the  prior 
mortgagee  is  not  destroyed  by  reason  of  his  taking  from  the  mort- 
gagor a  new  mortgage  for  the  amount  of  both  the  mortgages,  and 
although  the  new  mortgage  be  void  on  account  of  usury.  The  mort- 
gagee is  equitably  entitled  to  the  same  benefits  of  redemption  that 
he  would  have  had  without  such  renewal  of  the  mortgages  with  the 
mortgagor.  By  paying  the  prior  mortgage  debt  he  becomes  entitled 
to  a  cession  of  the  debt  and  a  subrogation  to  all  the  rights  of  the 
mortgagee ;  and  the  mortgage,  as  against  the  mortgagor,  is  to  be 
regarded  as  still  existing  and  uncancelled.  Only  the  subsequent 
mortgage  is  regarded  as  void  under  the  usury  laws.^ 

But  there  can  be  no  subrogation  when  the  right  to  it  arises  from 
an  illegal  contract.  Thus  one  obtained  a  usurious  loan,  and  the 
lender,  by  agreement,  paid  an  existing  mortgage  made  in  the  form 
of  an  absolute  deed,  the  lender  taking  a  new  deed  from  the  bor- 
rower as  security.  This  last  deed  being  void  for  usury,  it  was  held 
that  the  lender  could  not  be  subrogated  to  the  rights  of  the  prior 
mortgagee,  because  equity  will  not  aid  one  who  is  compelled  to 
prove  an  illegal  contract  in  order  to  establish  his  claim.^ 

886  a.  Subrofiration  will  not  be  allowed  in  favor  of  one  who 
has  permitted  his  equity  to  sleep  till  others  have  gained  rights 
which  would  be  injuriously  affected  by  asserting  the  subrogation.^ 
Thus  where  a  mortgage  is  foreclosed  without  making  a  prior  judg- 
ment creditor  of  the  mortgagor  a  party,  a  surety  whose  suretyship 
does  not  appear  of  record,  having  satisfied  the  judgment  and  stood 
by  while  an  innocent  purchaser  from  the  purchaser  at  the  foreclos- 
ure sale  made  valuable  improvements,  will  not  be  allowed  to  claim 
subrogation  to  the  right  of  the  judgment  creditor  to  redeem.^ 

886  h.  Subrogation  does  not  arise  upon  a  part  payment  of 
the  debt.  There  must  be  a  full  satisfaction  of  the  debt  before  sub- 
rogation can  be  enforced.  So  long  as  the  mortgagee  retains  a  part 
of  his  demand  unsatisfied,  for  the  payment  of  which  he  looks  to 
his  mortgage  security,  no  one  else  without  his  consent  can  be  ad- 
mitted to  participate  in  his  security.  ^^  When  his  debt  has  been  only 
partially  paid,  it  would  be  unreasonable  to  hold  that  the  third  party 
who  made  such  payment  thereby  acquired  a  precedence  over  him, 
or  was  even  placed  upon  an  equal  footing,  in  reference  to  the  secu- 

1  Pattcraou  V.  Birdsall,  64  N.  Y.  294,  21  «  Nichols  r.  Tribic  (Ark.),  IS  8.  W.  Rep. 

Am.  Rep.  609, 6  Han,  632 ;  Worcester  Nat.  796. 

Bank  v.  Cheenej,  87  HI.  602,  615, 11  Chi-  <  Gring's  App,  89  Pa.  St.  336. 

c&go  L.  N.  31.    See  Baldwin  r.  Moffctt,  74  «  Thomas  v,  Stewart,  117  Ind.  50,  18  N. 

N.  Y.  82,  26  Hun,  209  ;  Gerwig  ».  Sitterly,  E.  Rep.  505. 
56  N.  Y.  214;  Perkins  v.  Hall,  105  N.  Y. 

539, 12  N.  E.  Rep.  48.  851 
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rity  for  the  payment  of  the  remainder  of  his  debt.  No  claim  by 
subrogation,  whether  conditional  or  by  operation  of  law,  to  the  se- 
curities held  or  the  remedies  enjoyed  by  a  creditor  for  the  collection 
of  his  demand,  can  be  enforced  until  the  whole  demand  of  the  cred- 
itor has  been  satisfied.  Until  then  there  can  be  no  interference 
with  the  creditor's  rights  or  securities  that  might,  even  by  a  bare 
possibility,  prejudice  or  in  any  way  embarrass  him  in  the  collec- 
tion of  the  residue  of  his  demand."  ^  An  exception  to  this  rule 
would  arise  in  case  the  mortgagee  by  his  conduct  or  representations 
has  led  the  person  making  such  part  payment  to  believe  that  in 
making  such  payment  he  was  fully  satisfying  the  mortgagee's  de- 
mand. In  that  case  the  mortgagee  would  probably  be  estopped 
from  contending  that  such  payment  did  not  place  the  party  making 
it  upon  an  equal  footing  with  the  mortgagee  in  the  distribution  of 
the  proceeds  of  the  mortgaged  property .^  So,  also,  any  agreement, 
whether  made  by  the  mortgagee,  for  the  subrogation  of  the  person 
making  a  partial  payment  of  the  debt  to  the  mortgagee's  securities, 
will,  to  the  extent  of  the  agreement,  be  enforced  in  equity.' 

But  in  the  absence  of  such  an  agreement  or  estoppel,  the  mortga- 
gee must  be  fully  paid  before  any  one  can  be  subrogated  to  his  mort- 
gage. "However  small  the  real  debt  to  which  the  mortgage  may 
be  reduced  he  is  not  only  entitled  to  the  whole  land  for  its  security 
and  ultimate  payment,  but  also  to  the  sole  and  unimpeded  possession, 
direction,  and  control  of  the  mortgage,  and  of  all  actions,  remedies, 
or  arrangements  that  they  may  desire  to  take  thereon."  ^  Accord- 
ingly the  unsecured  creditors  of  an  insolvent  debtor  are  not  entitled 
to  be  subrogated  to  mortgage  securities,  towards  the  payment  of 
which  the  assets  of  the  estate  have  been  in  part  applied,  to  the  extent 
that  the  fund  has  been  applied  to  their  payment,  as  the  mortgagee  is 
not  only  entitled  to  the  whole  land  for  the  security  and  ultimate  pay- 
ment of  the  mortgage  debt,  but  also  to  the  sole  and  unimpeded  pos- 
session and  control  of  the  mortgages,  and  of  all  remedies  thereon.^ 

1  Cason  V.  Westfall    (Tex.),  18  S.  W.  that  sabstitatioii  cannot  be  made  as  lon^  at 

Bep.  668.  the  debt  remains  unsatisfied,  thoogh  in  part 

'^  Gason  v.  WestfaU   (Tex.),   18  S.  W.  only,  because,  nntil  the  ''creditor  shall  be 

Kep.  668.  whoUj  satibfied,  there  ought  and  can  be  no 

'  New  Jersey  M.  R.  R.  Co.  v.  Worten-  interference  with  his  rights  or  his  secorities 

dyke,  27  N.  J.  £q.  658  ;  Tradesmen's  Bnild.  which  might  even  by  bare  possibility  prgn- 

Asso.  V.  Thompson,  32  N.  J.  £q.  133 ;  Neely  dice  or  embarrass  him  in  any  way  in  the 

V.  Jones,  16  W.  Ya.  625.  collection  of  the  residae  of  his  claim."    See 

«  Per  Mitchell,  J.,  In  re  Graff   (Pa.),  aUo  Forest  Oil  Co.'s  Appeals,  118  Pa.  St. 

21  Atl.  Rep.  233.    For  this  reason  it  was  138,  12  Atl.  Rep.  442. 

said  in  the  earliest  important  case  on  the  ^  Inre  Graff  (Fft.)«  ^^  •^^^'  ^^P*  ^^' 
subject —  Kyner  v.  Kyner,  6  Watts,  221  — 
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I.  Tender  before  and  after  Default, 

886.  At  oomxnon  law,  payment  or  tender  of  payment  at  the 
time  mentioned  in  the  condition  of  the  mortgage  wholly  discharges 
the  incumbrance.  Payment  before  the  day  named  in  the  condition, 
equally  with  payment  at  the  day,  saves  the  breach  of  the  condition 
and  defeats  the  estate.  In  such  case  no  written  release  is  needed 
except  as  evidence  of  the  facts,  and  to  remove  the  apparent  incum- 
brance from  the  records.^  When  the  mortgage  debt  is  due,  if  a 
tender  of  the  sum  secured  be  made  and  refused,  the  mortgagor  may 
reenter  and  the  land  is  freed  from  the  condition,  though  the  tender 
be  not  kept  good ;  the  debt,  however,  is  not  discharged,  but  may  be 
recovered  by  action.^  Payment  after  the  day,  as  will  presently  be 
more  fully  noticed,  does  not  produce  the  same  result.  A  reconvey- 
ance is  then  necessary  in  order  to  revest  the  estate  in  the  mortga- 
gor. A  tender  is  then  of  no  avail  except  with  reference  to  costs 
upon  a  bill  to  redeem,  which  is  the  only  remedy  when  such  tender 
is  refused. 

1  Erskine   v.   Townsend,  2  Mass.  493 ;  >  §  891 ;  Co.  Litt.  209  h ;  Martindale  v, 

Holman  v,  Bailey,  3  Met.  55 ;  Merrill  v.  Smith,  1  Q.  B.  (Ad.  &  £.  N.  S.)  389,  I  G. 

Chase,  3  Allen,  339;   Doody  v.  Pierce,  9  &  D.  1.    And  see  Kortright  v.  Cady,  21  N. 

Allen,  141 ;  Richardson  r.  Cambridge,  2  Al-  Y.  343,  78  Am.  Dec.  145 ;  Werner  v.  Tnch, 

len,  118,  79  Am.  Dec.  767.    And  see  Joslyn  127  N.  Y.  217,  27  N.  E.  Rep.  845  ;  Mitchell 

V.  Wyman,  5  Allen,  62  ;  Grover  v.  Flye,  5  t.  Roberts,  17  Fed.  Rep.  776,  783  ;  Haynes 

Allen,  543  ;  Crain  u.  McGoon,  86  111.  431,  u.  Thorn,  28  N.  H.  386,  400  ;  Nelson  v.  Lo- 

29  Am.  Rep.  37.    See  note  to  thia  case,  18  der,  132  N.  Y.  288,  30  N.  £.  Rep.  369. 

Am.  Law  Reg.  (N.  S.)  182.  858 
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Where  a  first  mortgagee,  before  the  time  named  in  the  condi- 
tion, took  from  the  mortgagor  an  absolute  deed  of  the  property 
with  full  covenants  of  warranty,  in  satisfaction  of  the  mortgage 
debt,  but  did  not  formally  discharge  his  mortgage,  it  was  held  that 
a  second  mortgagee  might  maintain  against  him  a  writ  of  entry  to 
obtain  possession  and  foreclosure,  but  could  not  maintain  a  bill  in 
equity  to  redeem,  because  the  legal  title  under  the  first  mortgage 
was  effectually  divested.  The  debt  being  paid  before  it  was  due, 
the  condition  was  saved,  the  mortgagee's  estate  defeated,  and  as 
effectually  divested  as  it  would  have  been  if  there  had  been  a  re- 
lease from  him  to  the  mortgagor.^  "  The  act  of  payment  in  the 
country  ante  vel  apud  diem  saves  the  forfeiture  of  an  estate  held  by 
a  conveyance  defeasible  on  a  condition  subsequent.  No  record  of 
such  an  act  is  necessary  to  make  the  estate  a  fee  simple  estate  in 
the  grantor  or  mortgagor,  as  against  all  persons  claiming  by  a  sub- 
sequently acquired  title."  ^ 

887.  To  revest  the  title  by  performance  of  the  condition,  the 
performance  must  be  substantially  and  formally  within  the  terms 
of  the  condition.  The  estate  of  the  mortgagee  is  at  law  defeasible 
only  by  the  performance  of  the  condition  strictly  in  the  manner 
and  at  the  time  stipulated.  When  this  is  done  the  estate  reverts  back 
to  the  mortgagor  without  any  reconveyance,  by  the  simple  opera- 
tion of  the  condition.  But  after  a  failure  to  comply  with  the  exact 
terms  of  the  condition,  the  estate  is  forfeited  at  law,  and  a  recon- 
veyance is  necessary  to  restore  the  estate  to  the  mortgagor.  Where, 
therefore,  a  condition  in  a  mortgage  given  to  indemnify  a  surety  on 
the  mortgagor's  note  was  that  he  should  pay  the  note  according  to 
its  tenor,  and  four  days  before  it  became  due  a  third  person,  in  pur- 
suance of  an  arrangement  made  by  the  surety,  paid  the  note,  and 
took  a  release  from  the  surety  of  his  interest  in  'the  mortgage,  it 
was  held  that  this  did  not  amount  to  a  payment  of  the  note  by  the 
debtor,  within  the  condition  of  the  mortgage,  so  as  to  revest  the 
title  in  him.^ 

The  condition  of  a  mortgage  for  the  support  of  the  mortgagee  dur- 
ing life  having  been  faithfully  performed,  the  title  upon  his  death 
revests  in  the  mortgagor  without  a  reconveyance ;  *  but  the  mort- 
gagor upon  showing  compliance  is  entitled  to  have  the  mortgage 
cancelled  by  the  proper  person.^ 

^  Holman  v.  Bailey,  3  Met.  55.    And  see  *  Camp  v.  Smith,  5  Conn.  80. 

Whitcomb  v.  Simpson,  39  Me.  21.  *  Munson  v.  Munson,  30  Conn.  435. 

2  Per  Chief  Justice  Bigelow,  in  Grover  ^  Murdock  v.  Cox,  118  Ind.  S66,  20  N. 

V.  Flye,  5  Allen,  543.  E.  Rep.  786. 
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888.  Payment  before  the  day  cannot  be  enforced  by  either 
party.  When  a  mortgage  is  payable  at  a  day  certain,  while  on  the 
one  hand  the  mortgagor  cannot  be  called  upon  before  that  day  to 
make  payment,  on  the  other  the  mortgagee  cannot  be  called  upon 
before  that  day  to  receive  payment ;  ^  unless,  perhaps,  there  be  ten- 
dered, in  addition  to  the  principal  sum,  all  the  interest  that  would 
accrue  up  to  the  day  fixed  for  payment.^  A  payment  before  the 
day,  if  accepted  by  the  creditor,  operates  as  a  performance  of  the 
condition  equally  with  a  payment  at  the  day.*  Of  course  a  third 
person  who  has  assumed  the  mortgage,  or  purchased  an  estate  sub- 
ject to  it,  has  no  more  right  than  the  mortgagor  himself  to  pay  off 
the  mortgage  before  it  is  due;  and  the  fact  that  the  mortgagor, 
when  he  is  primarily  liable  to  pay  the  mortgage,  has  become  insol- 
vent, gives  the  purchaser  of  the  estate,  or  of  a  portion  of  it,  no  right 
to  pay  off  the  mortgage.* 

An  exception  to  the  rule  that  payment  of  a  mortgage  cannot 
be  enforced  until  it  is  due  by  its  terms  occurs,  also,  when  the  par- 
ties to  it  have  by  subsequent  agreement  changed  the  time  of  pay- 
ment to  an  earlier  date.  A  mortgagor  having  offered  a  sum  of 
money  in  addition  to  the  mortgage  debt  to  induce  the  mortgagee 
to  accept  immediate  payment  when  it  had  several  years  to  run, 
and  having  paid  half  of  the  sum  at  the  time,  and  agreed  to  pay 
the  rest  in  a  few  days,  upon  bis  failure  to  do  so  the  mortgagee 
was  allowed,  after  tendering  a  release  of  the  mortgage,  to  maintain 
an  action  for  the  balance  of  the  amount  agreed  upon.  The  agree- 
ment, having  been  founded  upon  a  valid  consideration  and  partly 
performed,  may  be  enforced  in  an  equitable  proceeding.^ 

889.  Payment  after  condition  broken.  —  But  while  payment 
before  condition  broken  revests  the  title  in  the  mortgagor,  without 
reconveyance  or  other  discharge,  payment  after  condition  broken 
does  not  divest  the  mortgagee  of  his  legal  title ;  and  the  mortgagor,' 
if  necessary,  must  resort  to  equity  for  a  release  or  reconvey- 
ance. This  is  the  doctrine  of  the  common  law,  and  generally  pre- 
vails in  those  States  where  the  common  law  doctrine  of  the  nature 
of  mortgages  has  not  been  changed  by  statute ;  ^  but  in  those  States 

^  Brown  v.  Cole,  14  Sim.  427 ;  Abbe  v.       *  Connectieat :   Phelps  v.  Sage,  2  Day, 

Goodwin,  7  Conn.  877.  151 ;  Doton  v.  Ruaaell,  17  Conn.  146 ;  Cross 

^  Hojle  17.  Cazabat,  25  La.  Ann.  438.  v,  Robinson,  21  Conn.  379.    Maine  :  Smith 

*  Bargaine  v.  Spnrling,  Cro.  Car.  283.  v,  Eellej,  27  Me.  237,  46  Am.  Dec.  595  ; 
«  Hoag  r.  Rathban,  1  Clarke   (N.  T.),  Stewart  v.  Crosbj,  50  Me.  130.    Ma«iaoha- 

12.  lettt:  Currier  v.  Gale,  9  Allen,  522;  How- 

*  Scott  V.  Frink,  53  Barb.  533,  affirmed    ard  v.  Howard,  3  Met.  548,  557 ;  Holman  v. 
54  N.  Y.  635.  Bailej,  8  Met.  55 ;    Majnard  o.  Hunt,  5 
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which  have  departed  from  the  common  law  in  this  respect,  it  is 
held  that  acceptance  of  payment  after  condition  broken  is  a  waiver 
of  thiB  condition,  and  has  the  same  effect  as  a  performance  of  it. 
The  mortgage  being  regarded,  not  as  an  estate  in  the  land,  but  as 
merely  a  lien,  the  life  of  which  depends  altogether  upon  the  debt, 
when  this  is  paid  the  lien  is  in  fact  discharged  ;  ^  although  it  is  im- 
portant that  a  discharge  of  the  incumbrance  be  made  upon  the 
record.  Under  this  view  of  the  nature  of  a  mortgage,  not  only 
payment,  but  any  act  which  amounts  to  payment  and  discharges 
the  debt,  discharges  also  the  mortgage;^  and  payment  of  a  part 
of  the  debt  is  a  satisfaction  and  release  of  the  mortgage  to  that 
extent* 

The  rule  that  a  discharge  of  the  debt  is  a  discharge  of  the  mort- 
gage has  no  application  when  the  debt  is  merely  discharged  by  the 
statute  of  limitations,  or  by  a  discharge  in  bankruptcy.^ 

A  mortgage  of  indemnity  for  a  part  only  of  the  amount  of  the 
mortgagee's  liability  is  not  discharged  by  the  mortgagor's  extin- 

Pick.  240;  Wade  i;.  Howard,  11  Pick.  289;  Paper  Co.  v.  O'Doughcrty,  81  N.  Y.  474; 

Parsons  v.  Welles,  17  Mass.  419;  Howe  v.  Wanzer  v.  Gary,  76  N.  Y.  526. 

Lewis,  14  Pick.  329 ;  Crosby  v.  Leavitt,  4  In  Alabama  tbe  Code,  §   1870,  proTtdes 

Allen,  410;    Hermanns    v.   Fanning,    151  that  "the  payment  of  a  mortgage  debt, 

Mass.  I,  23  N.  E.  Rep.  493.  whether  of  read  or  personal  property,  dives^ts 

^  California :  McMillan  v.  Richards,  9  Cal.  the  title  passing  by  the  mortgage."    Under 

365, 70  Am.  Dec.  655 ;  Johnson  v.  Sherman,  this  statate,  failure  of  consideration  cannot 

15  Cal.  287,  76  Am.  Dec  481.     Indiana:  be  shown  to  defeat  an  action  of  ejectmeDt 

Ledyard  t;.  Chapin,  6  Ind.  320.    Miah^g'^n  :  or  detinue  by  the  mortgagee.    It  is  only  the 

Caruthers  v.  Humphitiy,  12  Mich.  270;  Dnt-  existence  or  amount  of  the  mortgage  debt 

ton  V.  Merritt,  41  Mich.  537.    HisilMippi  :  which  can  be  put  in  issue  under  the  statate, 

Griffin  v.  Lovell,  42  Miss.  402.    HiMoari :  and  its  existence  can  be  disproved,  or  its 

McNair  v,  Ficotte,33  Mo.  57.    New  Hamp-  amount  reduced,  only  by  evidence  of  paj- 

■hire :  Southerin  v.  Mendum,  5  K.  H.  431 ;  ment  in  whole  or  pro  tanto.  Sanders  v.  Cas- 

Robinson  v.  Leavitt,  7  N.  H.  73,  92 ;  Swett  sady,  86  Ala.  246, 5  So.  Rep.  503 ;  Bradford 

V.  Horn,  I  N.  H.  332.    New  Jersey :  Shields  v.  Daniel,  65  Ala.  133 ;  McKinnon  v,  Lesa- 

V.  Lozear,  34  N.  J.  L.  496,  3  Am.  Rep.  256,  ley,  89  Ala.  625,  8  So.  Rep.  9 ;  Lampley  i-. 

per  Depue,  J. ;  Osborne  v.  Tunis,  25  N.  J.  Knox  (Ala.),  8  So.  Rep.  822. 

L.  633,  651.    New  York  :  Jackson  v.  Stack-  3  Eortright  t;.  Cady,  21  N.  Y.  343, 78  Am. 

house,  1  Cow.  122,  18  Am.  Dec.  514;  Hat-  Dec  145;  Sherman  o.  Sherman,  3  Lid.  337; 

field  t;.  Reynolds,  34  Barb.  612  ;  Cameron  v.  Terrio  v.  Guidry,  5  La.  Ann.  589 ;  Le  Beau 

Irwin,  5  Hill,  272 ;  Runyan  v.  Mersereau,  v.  Glaze,  8  La.  Ann.  474 ;  Schinkel  v.  Hane- 

11  Johns.  534,  538,  6  Am.  Dec.  393 ;  Jack-  winkel,  19  La.  Ann.  250 ;  Shields  v.  Lozear, 

son  V.  Crafts,  18  Johns.  110,  114;  Jackson  34  N.  J.  L.  496. 

V.  Davis,  18  Johns.  7;  Rogers  t;.  De  Forest,  ■  Champney  ».   Coope,  82  N.  Y.  543; 

7  Paige,  272 ;   Arnot  v.  Post,  6  Hill,  65 ;  New  York  Life  Ins.  &  Trust  Co.  r.  How- 

Hartley  v.    Tatham,  26    How.   Pr.    158;  ard,  2  Sandf.  Ch.  183;  Briggs  v.  Seymour, 

Farmers'  Fire  Ins.  &  Loan  Co.  v.  Edwards,  17  Wis.  255  ;  Howard  v.  Gresham,  27  Ga. 

26  Wend.  541,  21  Wend.  467;  Kortright  347. 

17.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145 ;  *  Chamberlain  t^.  Meeder,  16  N.  H.  381 ; 

Stoddard  v.  Hart,  23  N.  Y.  556  ;  Blodgett  Bash  v.  Cooper,  26  Miss.  599,  59  Am.  Dea 

V.  Wadhams,  Hill  &  Den.  65 ;  Remington  270. 
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guishing  a  part  of  the  liability,  but  still  leaving  a  liability  equal  to 
the  amount  of  the  mortgage;  bat  it  continues  as  an  indemnity 
antil  the  whole  debt  is  discharged.^ 

Under  the  common  law,  where  payment  is  made  after  condition 
broken,  and  there  has  been  no  release  to  the  mortgagor,  the  legal 
title  in  the  mortgagee,  though  of  no  value  to  him  and  but  a  mere 
naked  trust  without  interest,  is  sufficient  to  authorize  a  sale  of  the 
mortgagor's  equity  on  execution  under  statutes  providing  for  a  sale 
instead  of  a  levy  of  the  execution  where  there  is  a  mortgage.^  The 
mortgagor  cannot  maintain  trespass  quare  clau9um^  or  a  writ  of 
entry ,^  against  the  mortgagee  in  possession.  Such  a  title  in  the 
mortgagee  is  also  sufficient  to  enable  him  to  defend  an  action  of 
ejectment.^  But,  on  the  other  hand,  the  title  remaining  in  the 
mortgagee  is  not  sufficient  to  enable  him  to  maintain  a  writ  of  entry 
against  the  mortgagor,  because,  under  the  statutes  providing  for 
such  action,  to  effect  a  foreclosure  there  must  be  a  conditional  judg- 
ment, which  cannot  of  course  be  had  after  payment  of  the  debt.^ 
Neither  could  the  mortgagee  by  virtue  of  his  bare  legal  title  obtain 
possession  by  open  and  peaceable  entry,  because  this  remedy  is 
given  only  for  the  purpose  of  foreclosing  a  mortgage  which  has  not 
been  paid.^  The  legal  title  which  the  mortgagee  holds  after  re- 
ceiving payment  is  a  trust  for  the  sole  benefit  of  the  mortgagor 
and  those  claiming  under  him,  and  cannot  be  availed  of  to  defeat 
their  possession  of  the  premises.  He  cannot  give  an  effectual  no- 
tice to  a  tenant  of  the  mortgagor  to  pay  rent  to  himself  so  as  to 
enable  the  tenant  to  set  up  the  title  of  the  mortgagee  in  defence  to 
an  action  by  the  mortgagor  to  recover  possession  from  the  tenant.^ 

890.  Notioe  of  payment.  —  It  is  a  rule  of  practice  in  England, 
not  supported  by  any  positive  law,  except  so  far  as  custom  makes 
law,  that  a  mortgagee  who  does  not  demand  payment  when  the  debt 
becomes  due,  but  allows  it  to  run  on,  is  afterwards  entitled  to  no- 
tice from  the  debtor  of  his  intention  to  make  payment,  six  months  in 
advance  of  the  time  of  payment ;  or,  if  such  notice  be  not  given,  then 
he  is  entitled  to  six  months'  interest  in  lieu  of  the  notice.^    The 

1  Hannam  v.  Wallace,  4  Haiuph.  143.  Wade  v.  Howard,  11  Pick.  289,  297;  Gray 

3  Grover  v,  Flje,  5  Allen,  543 ;  Bartlett  v.  Jenks,  3  Mason,  520 ;  Howard  t;.  How- 

V.  Tarbell,  12  Allen,  123,  126;  Forster  v.  ard,3  Met.  548  ;  Baker  v,  Gavitt,  128  Mass. 

Mellen,  10  Mass.  421 ;  Stewart  v,  Crosbjr,  50  93  ;  Barnes  v.  Boardman,  149  Mass.  106, 21 

Me.  130 ;  Pillsbniy  t;.  Smyth,  25  Me.  427.  N.  £.  Rep.  808,  per  C.  Allen,  J. 

s  Howe  V.  Lewis,  14  Pick.  329.  ?  Baker  v,  Gavitt,  128  Mass.  93. 

^  Dyer  v.  Toothaker,  51  Me.  380.  *  Baker  v.  Qantt,  128  Mass.  93. 

^  Smith  V.  Vincent,  15  Conn.  I,  38  Am.  *  Browne  v.  Lockhart,  10  Sim.  420,  424, 

Dec.  52.  per  Shadwell,  Y.-C. ;  Bartlett  v,  Franklin, 

•  Slayton   v,  Mclntyre,   11   Gray,  271 ;  15  W.  R.  1077. 
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reason  of  this  rule  is  said  to  be  that  the  mortgagor,  having  lost  his 
estate  at  law,  and  being  only  entitled  to  redeem  in  equity,  mast  do 
equity  by  allowing  the  mortgagee  a  reasonable  time  to  reinvest  his 
money .^  The  rule  of  course  does  not  apply  where  the  mortgagee 
himself  demands  payment,  or  takes  any  proceedings  to  enforce  his 
demand.  Neither  does  it  apply  when  he  comes  in  and  proves  his  debt 
in  any  probate  or  bankruptcy  preceedings ;  *  nor  where  the  security 
is  discharged  in  the  natural  course  of  business  without  the  active 
interference  of  the  debtor,  out  of  other  security  held  for  the  same 
debt,  as,  for  instance,  by  the  payment  of  a  loss  upon  an  insurance 
policy.  When  the  time  of  notice  has  expired,  the  mortgagee  is 
bound  to  know  the  amount  due  him,  and  to  ivccept  a  proper  tender 
of  it.^  He  may,  however,  be  justified  in  a  qualified  refusal  of  a 
tender,  although  it  be  of  the  proper  amount,  as,  for  instance,  when 
it  is  accompanied  by  a  deed  of  reassignment  to  be  executed  by  him 
containing  covenants  on  his  part ;  and  he  is  entitled  to  a  reasonable 
time  to  be  advised  whether  it  is  proper  for  liim  to  execute  the  deed, 
and  the  draft  of  it  should  have  been  submitted  to  him  beforehand. 
Lord  Hardwicke,  in  such  a  case,  thought  a  week's  additional  time 
and  interest  should  be  allowed.^ 

No  such  rule  of  practice  exists  in  this  country,  though  there  may 
be  local  customs  in  regard  to  such  notice.  Provision  is  sometimes 
made  in  the  mortgage  itself,  or  by  a  separate  instrument,  that  a 
certain  notice  shall  be  given  by  the  mortgagor  when  the  mortgage 
is  allowed  to  run  after  its  maturity. 

891.  At  common  law  a  tender  made  at  the  law  day  and  re- 
fused satisfies  the  condition  of  the  mortgage  as  fully  as  if  payment 
be  made,  and  revests  the  estate  in  the  mortgagor,  who  may  reenter 
forthwith.  But  if  the  mortgage  secures  a  debt,  this  subsists  as  a 
personal  duty  after  the  estate  is  divested  by  the  tender,  and  may  be 
recovered  as  a  personal  obligation  by  an  action  at  law.  If,  how- 
ever, the  mortgage  secures  a  gift  which  is  not  a  debt,  the  gift  is  lost 
with  the  estate.^  The  discharge  of  this  is  an  accidental  consequence 

1  Fisher  on  Mort.  3d  ed.  §  1272.  Littleton :  "  And  note,  that  in  all  cases  of 

^  Matson  v.  Swift,  5  Jar.  645.  a  certain  anmme  in  gronae  touching  lands  or 

'  Harmer  v.  Priestley,  16  Beav.  569,  22  tenements,  if  lawful  tender  be  onoe  refused, 

L.  J.  N.  S.  Ch.  1041 ;  Sharpnell  v.  Blake,  he  which  ought  to  tender  the  money  is  of 

2  Eq.  Cas.  Abr.  604.  this  quit,  and  fully  discharged  for  erer  af- 

<  Wiltshire  v.  Smith,  3  Atk.  89 ;  Wilshaw  terwards."    209  6. 

V,  Smith,  9  Mod.  441.  Coke,  commenting:  "This  is  to  be  un- 

*  Darling  v.  Chapman,  14  Mass.  lOI,  104;  derstood,  that  he  that  ought  to  tender  the 

Maynard  v.  Hunt,  5  Pick.  240 ;  Willard  v.  money  is  of  this  discharged  for  ever  to 

Harvey,  5  N.  H.  252 ;   Schearff  v.  Dodge,  make  any  other  tender ;   but  if  it  were  a 

83  Ark.  340,  345.  dutie  before,  though  the  feoffor  enter  by 
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of  the  tender,  there  being  no  debt  or  duty  remaining  whereon  to 
ground  an  action. 

892.  A  tender  of  the  amount  due  on  a  mortgage  aiter  breach 
of  the  condition  does  not  operate  at  common  law  as  a  discharge 
of  the  debtor *8  liability.^  If  a  debtor  wishes  to  extinguish  his 
liability  for  subsequently  accruing  interest,  or  is  seeking  some  af- 
firmative relief,  the  tender  must  be  kept  good,  to  avail  anything.^ 
The  appropriate  office  of  a  tender,  then,  is  to  relieve  the  debtor 
from  subsequently  accruing  interest,  to  preserve  the  right  of  re- 
demption, or  to  protect  him  from  the  costs  of  a  suit  to  redeem. 
**'  But  a  tender,"  says  Mr.  Justice  Depue  in  a  recent  case  before  the 
Court  of  Errors  of  New  Jersey,^  "  though  it  is  equivalent  to  per- 
formance, where  the  question  is  whether  the  party  is  in  default,  is 
not  a  satisfaction  or  an  extinguishment  of  a  debt.  Tender  of  the 
mortgage  debt  on  the  day  named  is  performance  of  the  condition, 
and,  by  force  of  the  terms  of  the  condition,  determines  the  estate 
of  the  mortgagee,  and,  the  condition  being  complied  with,  the  land 

force  of  the  condition,  yet  the  debt  or  dntie  E.  Hep.  869,  affirming  7  N.  T.  Sapp.  849 ; 

remaineth.    As  if  A.  borrowetb  a  hand  red  Schearff  v.  Dodge,  33  Ark.  340 ;  Alexander 

pound  of  B.  and  after  mortgageth  land  to  v.  Caldwell,  61  Ala.  543 ;  McCalley  v.  Otey 

B.  upon  condition  for  payment  thereof;  if  (Ala.),  12  So.  Rep.  406;  Greer  v.  Turner, 

A.  tender  the  money  to  B.  and  he  refnseth  36  Ark.  17. 

it,  A.  may  enter  into  the  land,  and  the  land  ^  Shields  v.  Lozear,  34  N.  J.  L.  496,  3 

is  freed  for  ever  of  the  condition,  but  yet  Am.  Rep.  256.    "  Where,  as  in  this  cage," 

the  debt  remaineth,  and  may  be  recovered  he  says,  "  the  mortgage  is  accompanied  by 

by  action  for  debt.    But  if  A.  without  any  a  bond,  to  hold  that  a  tender  after  default 

loane,  debt,  or  dutie  preceding,  infeoffe  B.  extinguished  the  mortgage,  for  the  reason 

of  land  upon  condition  for  the  payment  of  that  after  such  default  it  remains  only  a  se- 

a  hundred  pound  to  B.  in  nature  of  a  gra-  curity  for  the  debt,  will  lead  to  the  incon- 

tnitie  or  gift;  in  that  case,  if  he  tender  the  gruity  of  giving  to  the  tender  an  effect  with 

hundred  pound  to  him  according  to  the  con-  respect  to  the  security  which,  by  the  rules 

dition,  and  herefuseth  it,B.hathnoremedie  of  pleading  and  established  principles  of 

thereafter,  and  so  is  our  author  in  this  and  law,  the  court  must  deny  in  an  action  on 

in  his  other  cases  of  like  nature  to  be  un-  the  bond,  which  is  the  immediate  evidence 

derstood."    §  338.  of  the  debt.    If  the  form  of  the  instrument 

^  See  §  9 ;  Currier  v.  Gale,  9  Allen,  522 ;  which  evidences  the  debt  is  overlooked,  and 
Maynard  v.  Hunt,  5  Pick.  240 ;  Holman  v.  the  question  is  viewed  in  the  aspect  in  which 
Bayley,  3  Met.  55 ;  Erskine  v,  Townsend,  2  the  indebtedness  immediately  arose,  the  ten- 
Mass.  493,  3  Am.  Dec.  71 ;  Phelps  v.  Sage,  der  does  not  payor  discharge  the  debt;  and 
2  Day,  151 ;  Shields  v.  Lozear,  34  N.  J.  L.  though  it  will  avail  to  arrest  the  accruing 
496,  3  Am.  Rep.  256;  Rowell  v.  Mitchell,  of  interest, and  to  free  the  debtor  from  costs, 
68  Me.  21  ;  Storey  v.  Krewson,  55  Ind.  it  will  be  deprived  of  that  efficacy  by  a  sub- 
397.  sequent  demand  and  refusal.    If  legal  anal- 

^  Gyles  V.  Hall,  2  P.  Wms.  378 ;  Bishop  ogy  is  to  be  pursued,  it  could  lead  no 

V,  Church,  2  Yes.  Sr.  371 ;  Garforth  v.  Brad-  further  than  to  deprive  the  mortgage  of 

ley,  2  Yes.  Sr.  675,  678 ;  Stow  v.  Russell,  operation  beyond  the  amount  due  when  the 

36  111.  18 ;  Grain  r.  McGoon,  86  HI.  431,  tender  was  made,  leaving  the  question  of 

29  Am.  Rep.  37  ;  Tuthill  v.  Morris,  81  N.  subsequently  accruing  interest  and  costs  to 

Y.  94,  100;  Harris  v.  Jex,  55  N.  Y.  421,  be  raised   by  the  subsequent  demand  and 

425 ;  Kelson  v.  Loder,  132  N.  Y.  288,  30  N.  refusal." 
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reverts  to  the  mortgagor  by  the  simple  operation  of  the  condition.** 
And  yet  in  New  Jersey  payment  operates  as  an  extingaishment  of 
the  mortgage  debt,  this  being  regarded  as  the  principal  and  the 
security  the  accessory ;  and  therefore  whatever  discharges  the  debt 
is  held  to  discharge  the  security.  But  no  reason  founded  on  prin- 
ciple, declares  the  judge  just  quoted,  can  be  assigned  for  giving  that 
effect  to  a  tender  after  forfeiture. 

893.  The  rule  in  several  States,  however,  is  that  a  tender  of 
the  amount  due  on  a  mortgage  after  the  day  fixed  for  payment  is  a 
discharge  of  the  lien  just  as  much  as  payment  is,  and  in  the  same 
way  that  a  tender  at  common  law  made  upon  the  day  named  in  the 
condition  for  payment  has  this  effect.^  The  lien  of  the  mortgage  is 
thereby  ipso  facto  discharged,  and  the  holder  of  the  mortgage  can 
only  look  to  the  personal  responsibility  of  the  person  liable  for  the 
mortgage  debt.  To  have  this  effect  it  is  not  even  necessary  that 
the  money  should  be  brought  into  court,  or  that  it  should  be  shown 
that  the  tender  has  ever  since  been  kept  good.^  This  view  of  the 
effect  of  a  tender  made  after  the  law  day  is  founded  upon  the  de- 
parture made  from  the  common  law  doctrine  that  the  mortgage 
creates  an  estate  in  fee  in  the  mortgagee,  subject  to  be  defeated  by 
performance  of  the  condition  ;  the  mortgage  being  regarded  merely 
as  a  pledge  of  the  land  of  which  the  mortgagor  remains  the  owner, 
the  tender  after  breach  of  the  condition  is  regarded  as  having  the 
same  result  as  a  tender  made  in  case  of  a  pledge  of  personal  prop- 
erty, in  respect  to  which  the  rule  is,  that  a  tender  and  refusal  at 

1  New  York :  Kortright  v.  Cady,  21  N.  Y.  itt,  7  N.  H.  73,  93  ;  Swcit  v.  Horn,  1  N.  H. 

343,  reversing  23  Barb.  490, 5  Abb.  Pr.  358,  332. 

78  Am.  Dec.  145;  Jackson  v.  Crafts,  18  In  Nortli  Dakota  and  South  Dakota,  ander 

Johns.  110;  Edwards  v.  Farmers'  F.  Ins.  Civ.  Code,  §  849,  a  tender  amounts  to  satis- 

&  Loan  Co.  21  Wend.  467,  26  Wend.  541 ;  faction  of  a  mortgage,  if  the  amount  is  de- 

Houbie  t;.  Volkening,  49  How.  Fr.   169;  posited  in  a  bank  and  notice  of  it  given  to 

Hartley  v.  Tatham,  1  Eeyes,  222.    Kichi-  the  creditor ;  and  if  the  tender  is  sufficient, 

gan :  Eslow  v.  Mitchell,  26  Mich.  500 ;  Sa-  the  mortgagee  is  liable  to  the  penalty  for 

ger  V,  Tupper,  35  Mich.  134;  Stewart  v.  refusal  to  satisfy  the  mortgage  of  record. 

Brown,  48  Mich.  383,  12  N.  W.  Rep.  499;  Kronebusch  v.  Raumin  (Dak.),  42  N.  W. 

Renard  v.  Clink,  91  Mich.  1, 51  N.  W.  Rep.  Rep.  656. 

692.  Misfloori :  Thornton  v.  Nat.  Exchange  ^  New  York :  Kortright  v.  Cady,  21  N.  Y. 

Bank,  71  Mo.  221.    And  see  Olmstead  v.  343,  78  Am.  Dec  145;  Arnot  v.  Fost»  6 

Tarsney,  69  Mo.  396 ;  Cupplcs  i;.  Galligan,  Hill,  65,  reversed  in  2  Denio,  844.    Kiehi- 

6Mo.  App. 62.    Wisoonsln:  Breitenbach  v.  gan:   Ferguson  v,  Fopp,  42  Mich.  115; 

Turner,  18  Wis.  140;  Mankel  o.  Belscamper  Potts  v.  Plaisted,  30  Mich.  149 ;  Moynahan 

(Wis.),  54  N.  W.  Rep.  500.    In  New  Hamp-  v.  Moore,  9  Mich.  9, 77  Am.  Dec  468 ;  Ca- 

■hire,  payment  after  the  day  is  provided  mthers  v.  Humphrey,  12  Mich.  270 ;  Van 

for  by  statute.    But  in  making  tender  the  Hnsan  v.  Kanouse,  13  Mich.  303.    WiMoa- 

money  must  be  brought  into  court.    Bailey  dn :  Mankel  v.  Belscamper  (Wis.),  54  N. 

V,  Ti/Liitc&U,  6  N.  H.  156;  Robinson  p.  Leav-  W.  Rep.  500. 
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any  time  of  the  full  amount  of  the  debt  extinguishes  the  lien  of  the 
pledge.^ 

To  establish  a  tender  which  will  discharge  the  mortgage  under 
this  rule,  the  proof  must  be  clear  that  the  tender  was  fairly  made 
and  deliberately  refused  by  the  holder  of  the  mortgage,  or  by  some 
one  who  had  authority  from  him  to  refuse  it ;  and  the  proof  must 
also  be  clear  that  the  full  amount  due  was  absolutely  and  uncondi- 
tionally tendered.^ 

The  same  distinction  is  taken  under  this  rule  that  prevails  at 
common  law,  that,  when  the  mortgage  is  given  to  secure  a  debt, 
that  is  not  discharged  by  the  tender,  though  when  it  secures  a  gift 
all  remedy  to  recover  the  sum  secured  is  gone.  It  is  established  by 
the  authorities  that,  when  the  only  effect  of  the  tender  is  to  extin- 

^  Comyn's  Dig.  tit.  Mort.  A. ;  Coggs  v.  is  extiuguished  and  his  debt^  is  paid.    This 

Bernard,  2  Lord  Raj.  909,  per  Holt,  C.  J. ;  is  all  be  has  a  right  to  demand  or  expect, 

Kortright  o.  Cady,  21  N.  Y.  343,  78  Am.  and  all  he  can  in  anj  contingency*  obtain. 

Dec.  145,  per  Davies,  J.  His  acceptance  of  the  money  tendered,  if 

The  history  of  this  inequitable  doctrine  in  inadequate  and  less  than  the  amount  actu- 

Hew  York  shows  considerable  shifting  back  ally  dne,  only  extinguishes  the  lien  pro 

and  forth  before  it  finally  became  settled  tanto,  and  the  mortgage  remains  intact  for 

law  by  the  decision  of  Kortright  v,  Cady.  the    residue.    A    much,  greater  hardship 

It  was  first  asserted  in  Jackson  i;.  Crafts,  18  might  be  imposed  and  serious  injury  be 

Johns.  110,  and  it  is  declared  the  decision  produced  by  holding  that  the  mortgagor 

was  founded  on  a  misapprehension  of  Lit-  cannot  extingubh  the  lien  of  the  mortgage 

tleton,  207  a,  209  b.    It  was  then  denied  by  by  a  tender  of  the  full  amount  due.    It 

the  Chancellor  in  Merritt  v.  Lambert,  7  has  never  occurred  to  any  judge  to  argue 

Paige,  344,  and  reaffirmed  in  the  Supreme  that  a  pawnee  was  in  great  peril,  and  in 

Court  in  Edwards  v.  Farmers'  Fire  Ins.  &  danger  of  losing  the  benefit  of  his  pawn, 

Loan  Co.  21  Wend.  467,  and  in  the  Court  by  the  enforcement  of  the  well-settled  rule 

of  Errors  in  the  same  case,  26  Wend.  541 ;  that  a  tender  of  the  amount  of  the  loan 

and  then  by  the  Supreme  Court  in  Arnot  v,  and  interest,  and  refusal,  extinguished  the 

Post,  6  Hill,  65 ;  and  again  denied  by  the  lien   on    the    pawn.    Littleton    well    says 

Court  of  Errors,  in  reversing  this  case,  2  (Litt.  207  a),  that  it  shall  be  accounted  a 

Denio,  344.    It  was  finally  set  at  rest  in  man's  folly  that  he  refused  the  money  when 

Kortright  v.  Cady.  The  tendency  since  that  a  lawful  tender  of  it  was  made  to  him. 

time  has  been  to  restrict  and  limit  the  doc-  The  only  effect  upon  the  rights  of   the 

trine  rather  than  to  extend  it.    Harris  v,  mortgagee  is,  that  the  land  or  thing  pledged 

Jex,  66  Barb.  232,  55  N.  Y.  421,  14  Am.  is  released  from  the    lien,  but    the  debt 

Rep.  285  ;  Graham  v.  Linden,  50  N.  Y.  547  ;  remaineth/*    This  rule,  however,  has  given 

Frost  t;.  Yonkers  Sav.  Bank,  8  Hun,  26,  70  occasion  to  much  litigation,  and  sometimes 

N.  Y.  553,  26  Am.  Rep.  627.  to  the  working  of  great  injustice.    See  Kort- 

As  to  the  embarrassments  which  some  right  v.  Cady,  21  N.  Y.  343,  further,  for  a 

judges  have   thought   would   attend   the  very  full  and  able  discussion  of  the  whole 

adoption  of  this  rule,  Mr.  Justice  Davies,  subject  of  the  tender  of  a  mortgage  debt. 

in  the  Court  of   Appeals  of  New  York  See,  also,  Merritt  o.  Lambert,  7  Paige,  344 ; 

(Kortright  V.  Cady,  21   N.  Y.  343,  353),  Edwards  v.  Farmers'  F.  Ins.  &  Loan  Co. 

says:  "If  the  mortgagor  does  not  tender  21  Wend.  467,  26  Wend.  541. 

the  full  amount  dne,  the  lien  of  the  mort-  ^  Tuthill  v.  Morris,  81  N.  Y.  94 ;  Parks 

gage  is  not  extinguished.    The  mortgagee  v.  Allen,  42  Mich.  482,  4  N.  W.  Rep.  227. 

runs  no  risks  in  accepting  the  tender.    If  it  Canfield  v.  Conkling,  41  Mich.  371. 
is  the  full  amount  due,  his  mortgage  lien 
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guish  the  lien,  it  is  not  necessary  to  follow  up  the  tender  with  the 
averment  of  touts  temps  prists  and  with  bringing  the  money  into 
court ;  ^  but  that,  when  the  tender  operates  to  discharge  the  debt  or 
sum  owing,  such  averment  and  payment  of  money  into  a  court  is 
essential  to  a  good  plea  of  tender.^ 

But  even  if  a  sufficient  tender  be  made  out,  the  mortgagor  can- 
not come  into  a  court  of  equity  to  have  the  mortgage  decreed  to  be 
surrendered  or  extinguished,  without  paying  the  amount  equitably 
due  under  it.^ 

But  this  rule  is  limited  in  its  operation  to  defences  to  the  en- 
forcement of  the  mortgage.  It  does  not  avail  a  mortgagor  who 
seeks  a  discharge  of  his  mortgage ;  for  when  he  seeks  relief  in  a 
court  of  equity  he  must  do  equity,  and  must  pay  the  mortgage  debt 
The  tender  then  avails  merely  to  stop  the  interest  and  not  to  dis- 
charge the  debt.^  Moreover,  one  designing  to  make  a  tender  with 
the  purpose  of  insisting,  in  case  of  refusal,  that  the  mortgage  hen 
is  discharged,  is  bound  to  act  in  a  straightforward  way  and  dis- 
tinctly and  fairly  make  known  his  true  purpose,  without  mystery  or 
ambiguity,  and  allow  reasonable  opportunity  for  intelligent  action 
by  the  holder  of  the  mortgage.^ 

The  mortgagor  by  his  subsequent  acts  and  dealings  may  waive 
his  tender,  and  he  does  this  by  afterwards  accepting  a  discharge, 
though  saying  at  the  time  that   he  would   take  his  own  time  to 

1  Kortright  v,  Cadj,  21  N.  Y.  843,  354 ;  firraative  relief  which  he  seeks  in  this  ac- 

Hunter  r.  Le  Conte,  6  Cow.  728,  78  Am.  tion,  and  which  the  judgment  awards  him, 

Dec.  145.  namely,  the  extinguishment  of  the  mori- 

>  Giles  V,  Hartis,  1  Lord  Ray.  254;  gage.  A  party  coming  into  equity  for 
Hume  17.  Peploe,  8  East,  168.  In  the  latter  affirmative  relief  must  himself  do  equity, 
case  Lord  Ellen  borough,  C.  J.,  stopped  and  this  would  require  that  he  pay  the  debt 
the  counsel  who  was  to  have  argued  in  secured  by  the  mortgage  and  the  costs  and 
support  of  the  tender,  and  asked  if  he  interest,  at  least  up  to  the  time  of  the 
could  show  any  case  where  an  averment  tender.  There  can  be  no  pretence  of  any 
of  touts  temps  prist  was  holden  not  to  be  equity  in  depriving  the  creditor  of  his  se- 
necessary  in  a  plea  of  tender ;  saying  it  curity  for  his  entire  debt,  by  way  of  penalty 
was  expressly  decided  to  be  necessary  in  for  having  declined  to  receive  payment 
Giles  V.  Hartis,  and  was  one  of  those  land-  when  offered.  The  moat  that  oould  be 
marks  in  pleading  that  ought  not  to  be  de-  equitably  claimed  would  be  to  relieve  the 
parted  from.  debtor  from  the  payment  of  interest  and 

>  Tuthill  V,  Morris,  81  N.  Y.  94.    Upon  costs  subsequently  accruing,  and  to  entitle 
this  point  Rapallo,  J.,  in  a  recent  case,  him  to  this  relief  he  should  have  kept  his 
said :  "  Although  the  authorities  cited  sua-  tender  good  from  the  time  it  was  made.    If 
tain  the  proposition  that,  when  a  tender  any  further  advantage  is  gained  by  a  tender 
has  been  duly  made  of  the  full  amount  due,  of  the  mortgage  debt,  it  must  rest  on  strict 
it  will  discharge  the  lien,  and  be  a  good  legal  rather  than  on  equitable  principles." 
defence  against  its  enforcement  without  the       ^  Cowles  v.  Marble,  37  Mich.  158. 
tender  being  kept  good,  yet  we  are  clearly       ^  Proctor  r.  Robinson,  35  Mich.  384 ; 
of  opinion  that  it  should  be  kept  good  in  Frost  v.  Yonkers  Savings  Bank,  70  N.  Y. 
order  to  entitle  the  mortgagor  to  the  af-  553,  26  Am.  Rep.  627. 
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pay ;  for  be  thereby  recognizes  tbe  mortgagee's  rigbt  to  demand 
and  receive  the  debt.^  Bat  if  a  mortgagee  acting  in  good  faith 
refuses  a  tender  throagh  a  mistake  as  to  his  legal  rights,  the  lien 
of  the  mortgage  is  not  discharged.  Thus,  where  the  assignee  of  a 
mortgage  forecloses  the  mortgage  before  recording  the  assignment, 
a  subsequent  refusal  by  the  assignee,  believing  that  he  had  acquired 
title  by  the  foreclosure,  to  accept  a  tender  by  the  mortgagor  of  the 
amount  due  on  the  mortgage,  exclusive  of  costs,  does  not  discharge 
the  lien,  and  the  assignee,  after  recording  the  assignment,  may  main- 
tain a  bill  in  equity  to  foreclose  the  mortgage.' 

894.  Questions  relating  to  the  sufficiency  of  tenders  are  per- 
haps of  less  frequent  occurrence  in  this  country  than  in  England, 
chiefly  for  the  reason  that  custom  has  there  established  the  rule 
that,  after  the  day  of  payment  has  passed,  the  mortgagee  is  entitled 
to  six  months'  notice  of  payment,  or  to  interest  for  that  period  in 
lien  of  notice,  while  here  no  such  general  rule  prevails.  And  if 
there  be  any  doubt  in  regard  to  the  sufficiency  of  a  tender  that  has 
been  made,  there  is  generally  no  difficulty  in  the  way  of  making  a 
new  tender  without  material  loss ;  and  proceedings  for  redemption 
may  generally  be  commenced  at  any  time,  either  with  or  without  a 
previous  tender. 

Questions  of  tender,  however,  assume  great  importance  in  those 
States  where  tbe  effect  of  the  tender  is  wholly  to  discharge  the 
mortgage  lien,  especially  where  the  rule  is  also  established  that  a 
tender  may  have  this  effect  even  when  the  tender  is  not  kept  good 
by  a  payment  into  court,  or  by  constantly  and  at  all  times  having 
the  money  ready  to  pay  over. 

A  tender  was  not  kept  good  when,  after  making  it,  the  debtor  de- 
posited the  money  to  his  own  use  in  a  bank,  and  a  part  of  the  sum 
was  afterwards  drawn  out,  and  it  was  not  shown  that  other  money 
was  kept  ready  to  supply  its  place  when  called  for.^ 

The  conduct  of  the  mortgagee  may  be  such  as  to  exonerate  the 
debtor  from  making  a  tender,  as,  for  instance,  when  it  shows  con- 
clusively that  a  proper  tender  would  not  be  accepted.*  But  a 
mere  claim  of  more  than  is  really  due  does  not  have  this  effect, 
because  the  creditor  may,  upon  the  tender  being  actually  made, 
acc«»pt  the  amount,* 

1  Frj  V.  Russell,  85  Mich.  229.  kinson  v.  Morrissj,  3  Oreg.  332 ;  Vaupell 

^  Kenard  v.  Clink,  91  Mich.  1,  51  N.  W. .  v.  Woodward,  2  Sandf.  Ch.  143;  Qorham 

Bep.  692.  V,  Farson,  119  111.  425, 10  N.  E.  Rep.  1. 

>  Grain  v.  McGoon,  86  HI.  431,  29  Am.        «  Ashmole  v.  Wainwright,  2  Q.  B.  (Ad. 

Rep.  37.  &  El.  N.  S.)  837 ;  Allen  v.  Smith,  12  C  B. 

«  Scarfe  r.  Morgan,  4  M.  &  W.  270;  N.  S.  638. 
Kerford  r.  Mondel,  28  L.  J.  Ex.  303;  At-  g63 
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A  tender  will  be  without  avail  either  to  discharge  the  lien  or  to 
stop  the  running  of  interest,  or  to  avoid  liability  for  costs,  unless  it 
be  for  the  whole  amount  of  the  mortgage  debt,  and  not  merely  that 
portion  of  it  which  is  due,^  and  be  made  unconditionally.^  This 
rule  is  not  affected  by  the  fact  that  only  a  portion  of  the  amount 
due  belongs  to  the  holder  of  the  mortgage,  and  the  balance  to  some 
other  person,  for  whom  he  holds  the  mortgage  in  trust,^  or  that  the 
mortgagee  has  received  rents  for  which  he  ought  to  account,  but 
the  amount  of  them  has  not  been  adjusted.^ 

895.  Who  may  make  a  tender.  —  The  mortgagor,  not  only 
while  he  remains  the  owner  of  the  mortgaged  estate,  but  as  well 
after  he  has  sold  it,  has  the  right  to  pay  the  mortgage  debt  and 
require  satisfaction ;  ^  and  of  course,  the  debt  being  his,  he  can 
make  a  good  tender  of  payment.  One  who  has  purchased  the  prop- 
erty subject  to  the  mortgage,  and  assumed  the  payment  of  it,  has 
of  course  the  same  right,  for  he  has  thus  made  the  debt  his  own. 
But  it  has  been  questioned  whether  a  grantee  who  has  merely 
bought  the  equity  of  redemption  subject  to  the  mortgage,  without 
incurring  any  personal  liability  in  respect  to  it,  has  the  right  to  dis- 
charge the  lien  by  a  tender.  It  is  claimed  that  he  has  merely  a  right 
to  redeem  the  land.® 

A  purchaser  of  a  portion  of  the  mortgaged  premises  cannot  make 
an  effectual  tender  of  that  portion  of  the  mortgage  debt  which  per- 
tains to  the  portion  of  the  premises  purchased  by  him,  unless  the 
mortgage  provides  for  a  release  of  such  portion  upon  the  payment 
of  a  certain  part  of  the  debt  secured.^ 

A  junior  incumbrancer,  haviitg  the  right  to  redeem,  may  make  a 
tender  with  the  same  effect  that  the  mortgagor  himself  may.^ 

1  Graham  v.  Linden,  50  N.  Y.  547 ;  Cap-  thing  tendered,  but  he  does  lose  all  ooUat- 

plea  V.  Galligan,  6  Mo.  A  pp.  62.  eral  benefits  and  securities.'    For  the  cred- 

^  Sager  v.  Tapper,  35  Mich.  134.  iter,  if  he  refuses  to  take  the  money  from 

'  Graham  v.  Linden,  50  N.  Y.  547.  the  owner  of  the  equity  of  redemption,  can- 

*  Bailey  i;.  Metcalf,  6  N.  H.  156.  not  recover  it  from  him.    It  is  the  redemp- 

^  Blim  V.  Wilson,  5  Phil.  78.  tion  of  a  lien,  not  the  payment  of  a  dek, 

B  Harris  v,  Jex,  66  Barb.  282,  14  Am.  which  his  tender  is  to  accomplish.    There 

Rep.  285.    "But  how  is   the  land  to  be  is  no  debt,  at  least  from  him,  and  therefore, 

redeemed  from  the  lien  of  the  mortgage  ?  *'  as  it  seems  to  me,  his  mere  tender  does  not 

asks  Mr.  Justice  Learned.    "  Not,  I  suppose,  discharge  the  mortgage  lien.    He  has  the 

by  a  mere  tender  which  is  not  kept  good,  right  to  redeem,  but  he  must  redeem  by 

but  by  actual  payment,  or  by  bringing  the  actual  payment."    The  Court  of  Appeals, 

money  into  court  for  the  purpose  of  pay-  55  N.  Y.  421,  decided  the  case  upon  another 

ment.    The  mere  owner  of  the  equity  of  -  point  and  declined  to  pass  upon  this. 

redemption  owes    no  debt.    It  cannot  be  ^  Flake  v.  Nase,  51  Tex.  98. 

said  in  respect  to  him,  as  it  is  said  in  Kort-  *  Dings  v.  Parshall,  7  Hun,  522 ;  Frost  r. 

right  V,  Cady,  '  the  creditor  by  refusing  to  Yonkers  Savings  Bank,  8  Hun,  26,  70  N.  Y. 

accept  does  not  forfeit  his  right  to  the  Tery  553,  26  Am.  Rep.  627 ;  Sager  v.  Tapper,  35 
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896.  A  tender  must  be  made  to  a  person  authorized  to  re- 
ceive payment.     It  must  in  general  be  made  to  the  person  who  has 
the  legal  estate  and  the  right  to  reconvey,  or  to  enter  satisfaction  of 
the  mortgage.^     If  the  mortgage  has  been  assigned,  and  the  debtor 
has  actnal  or  constructive  notice  of  the  assignment,  the  tender,  to 
be  e£Eectual,  must  be  made  to  the  assignee.^     An  agent  or  attorney 
may  have  authority  to  receive   payment,  although  he  cannot  dis- 
charge the  mortgage ;  but,  on  the  other  hand,  although  he  may  be 
authorized  to  demand  payment,  he  may  have  no  authority  to  receive 
it,  in  which  case  a  tender  to  him  would  not  be  effectual.     A  mort- 
gagee, having  received  at  his  residence  outside  the  city  of  New  York 
a  check  on  a  bank  in  the  city  for  the  amount  of  an  instalment  of 
interest,  brought  the  check  to  the  city  and  left  it  with  his  attorney, 
and  requested  him  to  return  it  to  the  mortgagor.     The  attorney  re- 
turned it  by  letter,  stating  that  the  mortgagee  would  not  receive 
payment   by  check,  and   notifying  him   that,  unless  the   interest 
should  be  paid  in  full  at  once,  he  was  instructed  to  foreclose  the 
mortgage.     The  day  after  the  receipt  of  the  letter  the  mortgagor 
tendered  the  amount  of  the  interest  to  the  attorney,  who  then  stated 
that  he  had  no  authority  to  receive  the  interest,  and  that  this  must 
be  paid  to  the  mortgagee  at  his  residence.     The  tender  was  held  to 
be  invalid,  and,  the  principal  having  become  due  in  consequence  of 
the  non-payment  of  the  interest  for  a  period  of  thirty  days  after  it 
became  due,  the  court  refused  to  relieve  him  from  the  forfeiture.^ 

If  the  debtor  has  no  knowledge  that  the  mortgage  has  been  as- 
signed, he  may  make  a  tender  to  the  mortgagee ;  and  although  the 
mortgage  has  at  the  time  been  in  fact  assigned,  the  tender,  accord- 
ing to  some  anthorities,  would  be  effectual  even  to  extinguish  the 
lien  ;^  but  it  would  seem  that  if  a  payment  to  the  mortgagee  would 
not  be  good,  a  tender  would  not  be  good  ;  and  that  inasmuch  as 
the  debtor,  not  finding  the  bond  or  note  in  the  mortgagee's  posses- 
sion, is  put  upon  inquiry  as  to  his  authority  to  receive  payment, 
and  is  even  chargeable  with  knowledge  of  fraud  if  he  goes  on  and 
makes  it,  a  tender  to  him  when  he  had  not  possession  of  the  evi- 
dence of  the  debt  would  be  bad. 

807.  Place  of  payment  or  tender.  —  As  a  general  rule,  when 
the  mortgage  or  the  accompanying  security  does  not  appoint  any 

^  See  Van  Baren  v.  Olmstead,  5  Paige,  9.  poflsession  of  the  bond  and  mortgage  as 

3  Dorkray  v.  Noble,  8  Me.  278.  agent  of  his  assignee,  although  the  assignee 

*  Grassy  v.  Schneider,  50  How.  Pr.  134.  had  without  his  knowledge  assigned  them 

^  Hetsell  V.  Barber,  6  Hun,  534.   In  Reed  to  another, 
r.  Marble,  10  Paige,  409,  the  mortgagee  bad 
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place  at  which  the  principal  or  interest  is  to  be  paid,  the  debtor 
is  bound  to  seek  the  creditor  to  make  his  payments.^  A  place  of 
payment  named  in  the  deed  relates  in  strictness  to  the  time  of 
payment  there  mentioned,^  and  afterwards  a  personal  tender  is 
generally  necessary. 

A  personal  tender  may  be  excused  when  the  mortgagee  has 
shown  by  his  conduct  or  declarations  that  he  means  to  avoid  a  ten- 
der.^ In  QyleB  v.  Sall^  reported  by  Peere  Williams,*  it  appeared 
that  on  the  day  before  the  25th  of  March,  1722,  the  mortgagor 
gave  personal  notice  in  writing  to  the  defendant,  the  mortgagee, 

^  Harris  v,  Malock,  9  How.  Pr.  402 ;  *  Manning  v.  Bai^ges,  1  Cas.  in  Ch.  29. 
Smith  v.  Smith,  25  Wend.  405.  The  following  is  the  report  ol  a  ease  be- 
Little  ton,  212  a,  saith:  '*And  therefore  fore  the  Master  of  the  Rolls  in  the  15th 
it  will  be  a  good  and  sure  thing  for  him  that  year  of  Charles  II. :  "  A  mortgage  was  for- 
will  make  sach  feoffment  in  mortgage,  to  feited ;  the  mortgagor  afterwards,  meeting 
appoint  an  especiall  place  where  the  money  the  mortgagee,  said,  *  I  have  moneys^  now  I 
shall  be  payd,  and  the  more  speciall  that  it  will  come  and  redeem  the  mortgage.'  The 
bee  put,  the  better  it  is  for  the  feoffor.  As  mortgagee  said  to  him,  he  would  hold  the 
if  A.  infeoffe  B.  to  have  to  him  and  to  his  mortgaged  premises  as  long  as  he  could, 
heires,  upon  such  condition  that  if  A.  pay  and  then,  when  he  could  hold  them  no 
to  B.  on  the  Feast  of  Saint  Michael  the  longer,  let  the  devil  take  them  if  he  would, 
Arch-Angell  next  coming,  in  the  cathedrall  And  afterwards  the  mortgagor  went  to  the 
church  of  St.  Paul's  in  London  within  foure  mortgagee's  house  wiih  money  more  thao 
houres  next  before  the  hour  of  noon  of  the  sufficient  to  redeem  the  mortgage,  and  ten- 
same  Feast,  at  the  Rood  loft  of  the  Rood  of  dered  it  there ;  but  it  did  not  appear  that 
the  North  doore  within  the  same  church,  or  the  mortgagee  was  within,  or  that  the  ten- 
at  the  tombe  of  saint  Erkenwald,  or  at  the  der  was  made  to  him ;  and  it  was  decreed  a 
doore  of  such  a  chappell,  or  at  such  a  pil-  redemption,  and  the  defendant  to  have  do 
lar,  within  the  same  church,  that  then  it  interest  from  the  time  of  the  tender  because 
shall  be  lawfull  to  the  aforesaid  A.  and  his  of  his  wilf alness." 

heires  to  enter,  etc. ;  to  this  case  he  needeth        Mr.  Fisher,  referring  to  this  case,  but  not 

not  to  seek  the  feoffee  in  another  place,  nor  quoting  the  language  of  it,  after  saying  that 

to  bee  in  any  other  place  but  in  the  place  a  tender  may  be  sufficient  when  made  at  the 

comprised  in  the  indenture, nor  to  bee  there  mortgagee's  house  in  his  absence,  adds: 

longer  than  the  time  specified  in  the  same  "But  this  it  is  presumed  can  be  only  done 

indenture,  to  tender  or  pay  the  money  to  under  particular  circumstances,  as  where 

the  feoffee,"  etc.    And  Coke  thereupon:  the  mortgagee  is  deliberately  keeping  out  of 

"  Here  is  good  counsell  and  advice  given,  to  the  way  to  avoid  the  tender ;  or,  as  it  hap- 

set  downe  in  conveyances  everything  in  cer-  pened  in  a  case  where  there  was  evidenee 

taintie  and  particularitie,  for  certaintie  is  that  the  mortgagee  had  expressed  a  deter- 

the  mother  of  quietnease  and  repose,  and  mination  to  hold  the  property  as  long  as  he 

incertaintie  the  cause  of  variance  and  con-  conld,  and  after  that  to  transfer  it  to  a  par- 

tentions ;  and  for  obtaining  of  the  one,  and  ticnlar  friend  of  his  own."    Mort.  2d  vol. 

avoiding  of  the  other,  the  best  meane  is,  in  8d  ed.  790.    The  gravity  of  Mr.  Fisher'i 

all  assursnces,  to  take  coansell  of  learned  work  might  have  been  too  much  disturbed 

and  well  experienced  men,  and  not  to  trust  by  placing  the  case  and  his  version  of  it  to- 

onely  without  advice  to  a  precedent    For  gether ;  and  so  therefore  the  grim  humor  of 

as  the  rule  is  concerning  the  state  of  a  man's  his  comment  is  altogether  latent, 
bodie,  Nullum  medicamerUum  est  idem  omni-       ^  2  P.  Wms.  378.    The  bill  was  to  com- 

&UJ,  so  in  the  state  and  assurance  of  a  man's  pel  a  reassignment  of  a  mortgage  for  J£l,000, 

land,  Nulfum  exemplum  est  idem  omnibus."  and  to  stop  the  payment  of  interest 
3  Sbarpnell  v.  Blake,  2  Eq.  Cas.  Abr.  604. 
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thafc  lie  would  tender  the  money  and  interest  between  the  hours  of 
ten  and  twelve  in  the  morning,  at  Lincoln's  Inn  Hall,  on  the  25th 
of  September,  1722,  which  was  accordingly  done.  '*  Objection  by 
Solicitor-General  Talbot :  Lincoln's  Inn  Hall  is  not  named  in  the 
proviso  in  the  mortgage  deed  as  the  place  for  the  payment  of  the 
money,  and  therefore  the  tender  must  be  to  the  person.  Lord 
Chancellor:  The  money  being  lent  in  town,  and  after  personal 
notice  given  for  the  payment  thereof,  and  no  objection  made  by  the 
mortgagee  to  the  place  at  the  time  of  the  notice,  it  would  be  very 
hard  to  make  the  mortgagor  travel  with  this  great  sum  of  money  to 
Oxford,  where  the  mortgagee  lived." 

The  rule  was  long  ago  established  in  England,  that  the  debtor 
is  not  bound  to  follow  his  creditor  beyond  the  four  seas  to  make 
a  tender.  The  same  rule  prevails  in  this  country,  the  debtor  not 
being  bound  to  seek  his  creditor  to  make  a  tender  beyond  the  limits 
of  the  State.  When  a  mortgagee  has  removed  from  the  State,  and 
left  no  one  within  it  to  receive  the  interest  and  instalments  as  they 
become  due,  the  mortgagor  is  relieved  from  any  obligation  to  make 
a  tender.^ 

A  mortgage  which  provides  no  place  of  payment  is  presumed  ta 
be  payable  in  the  State  where  it  was  made,  when  the  parties  reside 
in  the  State.^ 

898.  The  tender  may  be  made  at  any  time  of  the  day,  unless 
some  hour  has  been  fixed  upon  by  {^cement  of  the  parties  or  by 
notice ;  in  which  case  an  attendance  at  any  time  within  the  hour 
following  the  time  named,  continued  to  the  end  of  the  hour,  ia 
BuflScient.^* 

899.  It  is  a  settled  rule  that  interest  will  cease  to  run  from 
the  time  of  tender,  when  the  money  really  due  upon  the  mortgage 
is  actually  and  properly  tendered  by  a  person  having  the  right  to 
make  the  tender,  so  that  the  mortgagee  is  bound  to  accept  it.^  If 
the  tender  be  refused,  the  person  making  the  tender  must  keep  the 
money  continually  ready  to  be  paid  over  in  case  the  mortgagee 
should  subsequently  conclude  to  accept  it.  To  make  the  tender 
effectual  to  stop  interest  and  prevent  costs,  the  tender  must  be  kept 
good  by  the  debtor ;  and  whenever  he  seeks  to  make  it  the  basis  of 
affirmative  relief  it  must  be  paid  into  court,  where  the  creditor  can 
get  it,  and  that  fact  must  be  alleged  in  the  pleadings.     It  then  be- 

1  Houbie  v.  Yolkening,  49  How.  Pr.  169.  *  Knox  v.  Simmons,  4  Bro.  C.  C.  433. 

And  see  Hale  v.  Patton,  60  N.  Y.  233,  19  And  see  Bernard  v,  Norton,  10  L.  T.  N.  8. 

Am.  Bep.  168 ;  Hoag  v.  Parr,  13  Han,  95  ;  183. 

Conklin  v,  Conklin,  54  Ind.  289.  *  Colnmbian  Bnilding  Abso.  v.  Crump,  42 

3  Hoabie  v.  Volkening,  49  How.  Pr.  169.  Md.  192;  Greer  v.  Turner,  36  Ark.  17. 
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comes  the  creditor's  money,  and  the  debtor  cannot  dispute  his  right 
to  it.^  Neither  should  he  make  any  profit  out  of  it  afterwards. 
'^  It  ought  to  appear,"  said  the  Lord  Chancellor,  as  reported  by 
Peere  Williams  in  an  early  case,^  "  that  the  mortgagor  from  that 
time  always  kept  the  money  ready ;  whereas  the  contrary  thereof 
being  proved,  that  the  mortgagor  was  not  ready  to  pay  it,  therefore 
the  interest  must  run  on."  Should  the  mortgagee  subsequently  de- 
mand the  money,  and  find  that  the  mortgagor  was  not  ready  with 
it  to  make  payment  in  accordance  with  his  previous  tender,  interest 
will  run  on  as  if  no  tender  had  been  made  until  the  money  is  paid 
or  brought  into  court.^ 

Without  a  complete  and  formal  tender,  an  offer  to  pay  the 
amount  due  will  prevent  the  running  of  interest  at  a  higher  rate 
than  six  per  cent.,  where  this  is  the  legal  rate,  when  a  higher  rate 
is  not  agreed  upon  by  the  parties,  though  the  mortgage  notes  bear 
interest  at  a  higher  rate.« 

900.  The  tender  must  be  absolute  and  unconditional,  and 
must  be  fairly  made,  with  a  reasonable  opportunity  given  to  the 
mortgagee  to  ascertain  the  amount  due  hira.^  The  demand  for  a 
receipt  as  a  condition  of  the  tender  would  prevent  a  refusal  of  the 

^  Halpin  v,  Phenix  Ins.  Co.  118  N.  Y.  we  think  the  eyidenoe  should  be  so  foil, 
165,23  N.  £.  Rep.  482,  per  Brown,  J.;  clear, and  satisfactory  ajs  to  leave  no  reason- 
Becker  t;.  Boon,  61  N.  Y.  317  ;  Tnthill  v,  able  doubt  that  the  tender  was  so  made,  that 
Morris,  81  N.  Y.  94 ;  Sheriden  v.  Smith,  2  the  holder  must  have  understood  it  at  the 
Hill,  538  ;  Storer  v.  McGaw,  1 1  Allen,  527 ;  time  to  be  a  present,  absolute,  and  nncondi- 
Nelson  v.  Loder,  132  N.  Y.  288,  80  N.  E.  tional  tender,  intended  to  be  in  full  payment 
Rep.  369,  affirming  7  N.  Y.  Sopp.  849.  and  extinguishment  of  the  mortgage,  and 

^  Gyles  V.  Hall,  2  P.  Wms.  378.  And  the  not  dependent  upon  his  first  executing  a  re- 
reporter  says  that,  **i{  the  tender  be  in-  ceipt  or  discharge,  or  any  other  contingency, 
sisted  on  to  stop  interest,  the  money  must  And  the  holder  must,  in  every  case,  have  a 
be  kept  dead  from  that  time,  because*  the  reasonable  opportunity  to  look  over  tfa« 
party  is  to  be  uncore  prist."  The  other  part  mortgage  and  accompanying  papers,  to  cal- 
of  the  plea,  tout  temps  prists  mnst  be  under-  culate  and  ascertain  the  amount  dne ;  and 
stood.  if  such  papers  are  not  present,  he  mnst  be 

>  Columbian  Building  Asso.  v.  Crump,  allowed  a  reasonable  time  to  get  them  and 

42  Md.  192.  make  the  calculation.  He  cannot  be  bound, 

^  Donahue  t;.  Chase,  139  Mass.  407.  nnder  the  penalty  or  at  the  hazard  of  losing 

^  Potts  v.  Plaisted,  30  Mich.  149.     In  his  entire  debt,  to  carry  at  all  times  in  his 

this  case  Mr.  Justice  Christiancy  forcibly  head  the  precise  amount  dne  on  any  partico- 

expressed  the  principles  upon  which  a  ten-  lar  day."    See,  also,  Roosevelt  v.  N.  Y.  & 

der  should  be  made,  saying :  "  In  view  of  Harlem  R.  R.  Co.  45  Barb.  554, 30  How.  Pr. 

the  serious  consequences  to  the  holder  of  a  226,  230 ;  Roosevelt  p.  Bull's  Head  Bank, 

mortgage,  upon  the  refusal  of  a  tender,  —  45  Barb.  579 ;  Storey  v.  Krewson,  55  Ind. 

consequences  which  may  often  amount  to  397,  23  Am.  Rep.  668 ;  Harmon  v.  Miagee, 

the  absolute  loss  of  the  entire  debt,  —  and  57  Miss.  410 ;  Parks  p.  Alien,  42  Mich.  483, 

in  view  of  the  strong  temptation  which  4  N.  W.  Rep.  227 ;  Engle  v.  Hall,  45  Mich, 

must  exist  to  contrive  merely  colorable  or  57,  7  N.  W.  Rep.  239. 
sham  tenders,  not  intended  in  good  faith, 

868 


TENDER  BEFOBE  AND  AFTER  DEFAULT.  [§  900. 

tender  from  operating  as  a  discharge  of  the  lien.  Certainly  a  con- 
dition annexed  to  the  tender,  that  the  holder  of  the  mortgage 
should  execute  a  quitclaim  deed,  or  an  assignment,  would  have  that 
effect.^  A  requirement  of  a  quitclaim  deed  is  an  inadmissible 
condition,  although  the  holder  of  the  mortgage,  to  whom  the  ten- 
der is  made,  received  from  the  mortgagee  not  only  an  assignment  of 
the  mortgage,  but  a  quitclaim  deed  of  the  land  executed  after  the 
mortgagee  had  himself  purchased  the  premises  at  a  foreclosure  sale, 
made  by  him,  which  had  afterwards  been  superseded  and  rendered 
abortive  by  his  extending  the  time  of  redemption.^ 

Whether  a  condition  annexed  to  a  tender  of  the  mortgage  debt, 
that  the  mortgage  be  discharged  of  record,  invalidates  the  tender,  is 
a  question  upon  which  the  decisions  differ.  While  it  has  been  held 
that  such  a  condition  destroys  the  tender,^  there  are  strong  reasons 
and  excellent  authority  for  holding  that  such  a  condition  does  not 
have  this  effect.^  This  is  upon  the  ground  that  the  condition  is  one 
that  the  debtor  has  a  right  to  insist  upon,  and  to  which  the  holder 
of  the  mortgage  has  no  right  to  object.  The  general  principle  is 
stated  in  a  recent  case  to  be  ^'  that,  where  there  is  no  dispute  as  to 
the  amount  of  the  debt,  a  tender  may  always  be  restricted  by  such 
conditions  as  by  the  terms  of  the  contract  are  conditions  precedent 
or  simultaneous  to  the  payment  of  the  debt,  or  proper  to  be  per- 
formed by  the  party  to  whom  the  tender  is  made."  ^ 

The  mortgagee  is  not  required  to  determine  at  the  time  whether 
the  tender  be  sufficient.  He  can  take  the  sum  offered,  and  then  if 
he  finds  it  sufficient  he  can  afterwards  discharge  or  cancel  the  mort- 
gage before  rendering  himself  liable  to  penalty  for  not  doing  so,  or 

^  Frost  V.  Yonkers  Sav.  Bank,  8  Hun,  v.  Frost  a  release  was  demanded.    In  Bank 

26,  70  N.  Y.  553,  26  Am.  Rep.  627.  v.  Fant  it  was  held  that  a  demand  of  pay- 

^  Dodge  V.  Brewer,  31  Mich.  227.  ment  of  a  promissory  note  without  an  offer 

*  Loring  v,  Cooke,  3  Pick.  48 ;  Lindsay  v.  to  return  collateral  securities  was  insufiScient 

Matthews,  17  Fla.  575.  to  charge  an  indorser.    In  Smith  r.  Rbck- 

^  Halpin  v.  Phenix  Ins.  Co.  118  N.  Y.  well  it  was  held  that  a  maker  or  indorser  is 

165, 23N.  E.  Rep.  482;  Wheelock  v.  Hanna,  not  bound  to  pay  a  negotiable  promissory 

39  N.  Y.  481.  note  without  receiving  it  as  his  voucher. 

'  Halpin  v,  Phenix  Ins.  Co.  118  N.  Y.  In  Cutler  v.  Goold  Co.  it  was  held  that  the 
165,  23  N.  £.  Rep.  482,  per  Brown,  J.,  cit-  plaintiff  was  justified  in  requiring  that  cor- 
ing Cass  V,  Higenbotam,  100  N.  Y.  248,  8  tain  negotiable  notes  given  to  defendant, 
N.  £.  Rep.  189;  Saunders  v.  Frost,  5  Pick,  and  not  due,  should  be  delivered  up  to  him 
259;  Bank  v.  Fant,  50  N.  Y.  474;  Cutler  as  a  condition  of  parting  with  the  money 
V.  Goold  Co.  43  Hun,  516;  Bailey  i;.  Bu-  tendered.  And  in  Bailey  t;.  Buchanan  Co. 
chanan  Co.  115  N.  Y.  297,  22  N.  £.  Rep.  it  was  recently  held  by  this  court  that  the 
155  ;  Smith  v,  Rockwell,  2  Hill,  482.  "In  obligee  of  a  bond,  having  the  option  to  re- 
Cass  V,  Higenbotam  the  condition  was  that  deem,  has  a  right  to  demand  as  a  condition 
certain  diamonds  deposited  as  collateral  to  of  payment  the  surrender  of  the  bond,  and 
the  debt  should  be  returned.    In  Saunders  all  the  coupons  in  the  holder's  possession." 
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to  a  suit  to  compel  a  release  ;  and  if  the  tender  prove  insafBcient, 
be  need  not  fear  either  the  penalty  or  the  suit,  but  may  himself 
proceed  to  collect  the  balance.  He  cannot  justify  his  refusal  of  a 
tender  on  the  ground  that  the  debtor  would  not  comply  with  the 
conditions  upon  which  alone  he  would  accept  the  tender,  as,  for  in- 
stance, that  the  debtor  should  also  pay  another  debt  due  him.  He 
has  no  more  right  to  make  conditions  of  acceptance  than  the  debtor 
has  to  make  conditions  of  payment.^ 

If  a  tender  made  in  full  satisfaction  of  a  mortgage,  with  costs, 
be  accepted  by  the  mortgagee,  though  after  he  has  put  the  money 
in  his  pocket,  he  declares  that  he  does  not  receive  it  in  full  satisfac- 
tion of  the  mortgage,  but  only  as  a  partial  payment,  and  proceeds 
with  a  foreclosure  sale,  this  will  be  treated  as  absolutely  void,  as  the 
payment  is  a  satisfaction  and  discharge  of  the  mortgage.^ 

901.  In  what  money  tender  may  be  made.  —  A  mortgage  made 
payable  in  gold  or  silver  coin  of  the  United  States  may  be  paid  in 
United  States  notes,  which  by  law  are  made  legal  tender.® 

The  Supreme  Court  of  the  United  States  first  decided  that  the 
Legal  Tender  Act,  so  called,  was  not  applicabte  to  contracts  made 
before  the  passage  of  the  act ;  *  but  this  decision  was  shortly  after- 
wards reversed.^  In  the  interval  between  these  decisions,  payment 
of  a  mortgage  executed  previous  to  the  passage  of  this  act  was  ten- 
dered in  legal  tender  notes  of  the  United  States,  which  the  holder 
of  the  mortgage  refused  ;  and  his  refusal  was  justified  on  the  ground 
that  he  could  properly  rely  upon  the  decision  then  standing  as  the 
law  of  the  land  upon  this  matter,  and  according  to  which  the  tender 
was  insufficient.® 

A  payment  or  tender  in  bills  of  a  specie-paying  bank,  current  at 
the  place  of  payment,  has  been  held  to  be  good.^  A  tender  of 
notes  or  bills  not  a  good  tender  in  themselves  may  be  made  good 
by  an  offer  to  turn  them  forthwith  into  money.®  If  no  objection 
be  made  at  the  time  to  the  quality  of  the  tender,  but  merely  to  the 
amount  of  it,  this  objection  cannot  afterwards  be  taken.^ 

A  tender  of  Confederate  treasury  notes  made  in  payment  of  a 

1  Bnrnet  v.  Denniston,  5  Johns.  Ch.  35.  See  Morrow  r.  Rainej,  58  lU.  357 ;  Cham- 

s  Fisher  v.  Holden,  84  Mich.   494,  47  blin  v.  Blair,  58  111.  385. 

N.  W.  Rep.  1063.  *  Knox  v,  Lee,  12  Wall.  457. 

*  Rodes  V.  Bronson,  34  N.  Y.  649 ;  Kimp-  ^  Harris  v.  Jex,  66  Barb.  232,  affirming 

ton  V.  Bronson,  45  Barb.  618;  Verges  v.  55  N.  Y.  421, 14  Am.  Rep.  285. 

Gibonej,  38  Mo.  458 ;  Stark  v.  Coffin,  105  ^  Augur  v.  Winslow,  Clarke,  258.    Sea 

Mass.  328.    In  South  Dakota  it  is  unlawful  Worthington  v.  Bicknell,  2  Har.  &  J.  58. 

to  require  payment  in  any  certain  kind  of  ^  Austen  r.  Dodwell,  1  £q.  Caa.  Abr.  318. 

lawful  money.    Laws  1891,  ch.  85.  ^  Biddnlph  r.  St.  John,  2  Scb.  &  Li^. 

^  Hepbnm  v.  Griswold,  8  Wall.  603,  605.  521 ;  liockyer  o.  Jones,  Peake,  180,  d. 
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mortgage  given  in  Alabama  in  the  time  of  the  Soathern  Confeder- 
acy, and  by  its  terms  payable  ^^  in  current  paper  funds,"  was  held 
a  good  tender,  inasmuch  as  such  notes  were  current  at  the  time, 
although  greatly  depreciated.^  But  a  tender  in  such  money  was 
held  not  to  be  good  when  the  contract  did  not  specify  in  what  cur- 
rency it  was  payable,  and  the  tender  was  made  several  months 
afterwards,  when  this  money  was  greatly  depreciated.^ 

Where  there  is  a  variance  between  the  recital  in  the  mortgage 
and  the  terms  of  the  bond,  the  mortgage  reciting  a  bond  payable 
in  '^  lawful  money  of  the  United  States,"  but  the  bond  calling  for 
"  lawful  Bilver  money  of  the  United  States,"  third  persons  relying 
upon  the  record  are  not  afiEected  by  the  omission  in  the  mortgage, 
but  may  discharge  the  mortgage  by  a  payment  in  lawful  money  of 
the  country  of  any  description.  As  to  them  the  question  is  one  of 
lien,  and  this  is  determined  by  the  record.  The  recital  in  the  mort- 
gage gives  notice  of  the  character  and  amount  of  the  debt  secured  ; 
and  subsequent  purchasers  and  mortgagees  are  not  required  to  seek 
the  bond,  when  there  is  nothing  vague  or  wanting  in  the  reference 
to  render  such  inquiry  necessary.  Although  the  bond  is  the  prin- 
cipal debt  in  law,  and  governs  the  rights  of  the  parties  as  between 
themselves,  it  does  not  a£Eect  others  who  have  purchased  in  good  faith 
and  without  notice  of  the  variance.^ 

A  legal  tender  of  interest  or  principal  of  a  mortgage  cannot  be 
made  by  a  bank  check.^ 

If  the  condition  of  the  mortgage  be  for  the  performance  of  an 
act  or  duty  other  than  the  payment  of  money,  as  for  instance  the 
support  of  the  mortgagee,  a  tender  of  performance  of  that  act  or 
duty  has  the  same  effect  that  a  tender  of  money  usually  has.^ 

The  tender  of  a  larger  sum  than  is  due,  with  a  demand  for 
change,  is  good  if  no  objection  be  made  to  it  on  this  account.^ 

901  a.  The  mortgage  covers  not  merely  the  debt,  but  the 
costs  of  a  suit  by  the  mortgagee  to  recover  the  debt  or  to  enforce 
the  security.^  The  costs  are  regarded  as  incident  to  the  debt.  It  is 
the  debtor's  neglect  that  renders  a  resort  to  legal  process  necessary, 
and  he  is  not  allowed  to  avoid  the  consequences  of  his  omission  to 

1  Stalworth  v,  Blum,  41  Ala.  319.  «  Black  t;.  Smith.  Peake,  88. 

^  Lynch  v.  Hancock,  14  S.  C.  66.  '  Rawson  v.  Hall,  56  Me.  142;  Kurd  v, 

"  Eagle  Beneficial  Society's  Appeal,  75  Coleman,  42  Me.  182;  Hartley  v.  Tatham, 

Fa.  Sl  226.  I  Keyes,  222.    As  to  costa  of  a  suit  against 

^  Grassy  i^.  Schneider,  50  How.  Pr.  134.  a  surety  when  the  judgment  against  him 

^  Morrison   v.  Morrition,  4    Hun,  410;  was  compromised,  see  Johnson  v.  Rice,  8 

Carman  v.Paltz,  21  N.  Y.  547  ;  Holmes  v.  Me.  157. 
Holmes,  9  N.  Y.  525,  527 ;  Young  v.  Hun- 
ter, 6  N.  Y.  203. 
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perform  his  contract.  Therefore,  after  action  has  been  commenced, 
either  upon  the  debt  or  the  security,  a  tender  of  the  amount  to  dis- 
charge it  should  include  costs ;  ^  and  costs  incurred  in  an  attempt  to 
sell  the  property  under  a  power  of  sale  in  accordance  with  the 
mortgage  must  in  like  manner  be  included.^ 

902.  The  person  refusing  a  tender  properly  made  incurs  the 
burden  of  all  costs  subsequently  made  in  any  proceeding  to  re- 
deem or  to  foreclose  the  mortgage.*  As  already  noticed,  the  tender 
proving  sufficient,  he  sometimes  incurs  the  risk  of  a  complete  dis- 
charge of  his  lien  upon  the  property,  and  the  consequent  loss  of 
his  claim.^  This  would  be  prevented  in  some  States  by  statutory 
requirements  that,  upon  refusal  of  the  tender,  to  make  it  efifectual 
the  money  must  be  brought  into  court ;  and  in  other  States  judicial 
rules  and  practice  would  require  this,  or  at  least  that  the  tender  be 
constantly  kept  good. 

903.  Over-payment.  —  When  the  holder  of  a  mortgage,  upon 
payment  of  it,  extorts  more  than  is  actually  due,  and  the  debtor, 
in  order  to  obtain  a  speedy  discharge  or  to  prevent  foreclosure,  pays 
the  amount  demanded,  he  may  recover  the  over-payment  as  money 
received  by  the  mortgagee  to  his  use.^ 

In  like  manner,  if  the  mortgagee,  in  giving  notice  of  foreclosure 
sale,  makes  no  deduction  for  a  payment  made,  and  the  mortgagor 
afterwards  redeems  from  the  sale  under  a  statute  allowing  him  to  do 
so  upon  paying  the  purchase-money  and  interest,  he  may  recover  of 
the  mortgagee  the  money  paid  on  the  mortgage.^ 

If  by  mistake  a  mortgagor  pay  an  instalment  of  interest  a  second 
time,  he  cannot  recover  it  if  at  the  time  the  whole  mortgage,  both 
principal  and  interest,  is  due ;  but  he  may  have  the  benefit  of  the 
payment  in  a  credit  upon  the  debt.' 

II.  Appropriation  of  PaymentB. 

904.  A  matter  of  intention.  —  Payment  of  the  debt  which  the 
mortgage  was  given  to  secure  extinguishes  the  mortgage.®  But  to 
have  this  effect  in  some  States,  as  we  have  already  noticed,  the  pay- 

1  Marshall  v.   Win<?,  50  Me.  62;  May-  Bailey  v,  Metcalf,  6  N.  H.  156;  Robinsoa 

nard  v.  Hunt,  5  Pick.  240 ;  Jones  9.  Phelps,  p.  Leavitt,  7  N.  H.  73,  93. 

2  Barb.  Ch.  440 ;  Cox  r.  Wheeler,  7  Paige,  ^  Close  v.  Phipps,  7  M.  &  G.  586 ;  Fraser 

248.  r.  Pendlebury,  10  W.  R.  104  ;  Windbiel  r. 

3  Allen  V.  Bobbins,  7  R.  I.  33.  Carroll,  16  Hun,  101 ;  Rodgers  p.  Witteo- 

*  8  Cliff  V,   Wadsworth,  2   Y.  &  C.  Ch.  myer,  88  Cal.  553,  26  Pac  Rep.  369.  , 

598,  604 ;    Columbian  Building   Asso.  v.  ^  Spottswood  v.  Herrick,  22  Minn.  548. 

Crump,  42  Md.  192;  Castle  v.  Castle,  78  7  Jackson  v.  McEnight,  17  Hun,  2. 

Mich.  298,  44  N.  W.  Rep.  378.  B  Fisher  v,  Otis,  3  Chand.  83  ;  Marti- 

^  §  893;  Marshall  v.  Wing,  50  Me.  62;  neau  v.  McCoIlum,  4  Chand.  153. 
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ment  must  be  made  at  the  time  mentioned  in  the  condition,  but  in 
others  it  may  be  made  at  any  time  afterwards ;  but  everywhere  it 
is  the  rule  that  the  payment  must  be  actually  appropriated  to  that 
purpose,  and  until  this  be  done,  the  condition  of  the  mortgage 
being  broken,  the  mortgagor  may  maintain  a  bill  to  redeem,^  or 
the  mortgagee  may  maintain  a  bill  to  foreclose. 

Whether  a  payment  be  made  by  the  debtor  to  his  creditor  who 
holds  a  mortgage  upon  his  property,  or  whether  an  account  in  his 
fayor  against  the  creditor  is  to  be  regarded  as  a  payment  on  the 
mortgage,  or  simply  a  debt  due  him  from  his  creditor,  leaving  the 
mortgage  standing  as  it  was  before,  is  a  question  of  the  intention 
of  the  parties,  and  is  to  be  determined  as  a  question  of  fact.  In 
the  absence  of  any  agreement  between  the  parties,  express  or  im- 
plied, the  mere  existence  of  a  debt  due  to  the  mortgagor  from  the 
mortgagee  does  not  operate  as  a  satisfaction  of  the  mortgage  wholly 
or  in  part,  or  enable  him  afterwards  to  set  o£E  such  indebtedness 
against  an  assignee  of  the  mortgage.^ 

905.  A  deposit  of  the  amount  of  the  debt  may  be  made 
without  appropriation,  if  it  be  agreed  that  the  deposit  shall  be 
placed  in  the  mortgagee's  hands  without  in  any  way  operating  as 
a  payment  of  the  mortgage,  or  the  circumstances  show  that  the 
intention  of  the  parties  was  that  it  should  not  so  operate.     This 

^  Doody  V.  Pierce,  9  Allen,  141.  of  any  balance  in  the  current  accounts  ? 

'  Peck  V.  MlAot,  3  Abb.  App.  Dec.  465, 4  This  aldo  is  a  simple  question  of  fact.    If  it 

liobt.  323.    This  point  is  illustrated  in  the  was  the  intention  and  agreement  of  the  par- 

caae  before  the  Court  of  Appeals  of  New  ties  that,  as  soon  as  a  balance  of  sixteen 

York.    A  debtor  gave  his  creditor  a  bond  thousand  dollars  should  accrue  in  favor  of 

and  mortgage  to  secure  the  exact  amount  Brown,  the  same  should  be  applied  in  dis- 

of  the  balance  of  their  account,  conditioned  charge  of  the  mortgage,  then  the  mortgage 

for  the  payment  of  sixteen  thousand  dollars  was  discharged  the  moment  such  balance 

in  one  year  with  interest.    Transactions  to  existed.    If,  on  the  other  hand,  it  was  the 

a  large  amount  were  had  between  the  par-  intention  and  agreement  of  the  parties  that 

ties  for  three  years  afterwards,  in  borrow-  the  sixteen  thousand  dollars  secured  by  the 

ing  and  lending  money,  checks,  and  notes,  mortgage  should  remain  as  a  permanent 

and  transferring  vessels ;  but  when  an  ac-  debt,  irrespective  of  the  balance  of  accounts, 

count  was  again  settled  at  the  end  of  that  then  it  would  so  remain  until  specifically 

period,  the  mortgagor  owed  the  mortgagee  paid,  whatever  might  be  the  state  of  ac- 

upwards  of  one  hundred  thousand  dollars,  counts  between   the  parties.    Propositions 

The  claim  was  made  that  after  the  giving  more  essentially  questions  of  fact  than  those 

of  the  mortgage  there  wan  a  balance  due  thus  stated  cannot  well  be  imagined.*'   The 

the  mortgagor  on  account  sufficient  to  pay  mortgagor  in  the  mean  time  had  accepted  a 

the  mortgage  debt    **  If  such  balance  at  release  of  a  part  of  the  mortgaged  premises, 

any  time  existed,"  said  Mr.  Justice  Hunt,  and  had  also  given  several  new  obligations 

**  then  the  farther  question  arises,  was  it  the  for  the  interest  that  had  accmed  on  the 

intention  of  the  parties  that  the  mortgage  bond,  and  these  acts  were  regarded  as  evi- 

shonld  be  paid  by  such  balance,  or  that  it  dence  of  an  intention  to  keep  the  mortgage 

should  continue  as  a  subsisting  security  for  subsisting, 
the  sixteen  thousand  dollars,  independent 
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was  the  case  where  a  mortgagor  sold  the  estate,  agreeing  to  dis- 
charge the  mortgage  himself,  and  took  the  purchaser's  notes  for 
the  amount  of  the  purchase-money.  These  he  delivered  to  the 
mortgagee  under  an  arrangement  that  the  proceeds  when  collected 
should  be  applied  to  the  payment  of  the  mortgage ;  but  in  order 
to  stop  the  interest,  he  deposited  with  the  mortgagee  the  amount 
of  the  mortgage  debt,  the  mortgagee  giving  a  receipt  for  the 
money,  and  agreeing  that  it  should  not  go  in  payment  of  the  mort- 
gage. The  purchaser's  note  was  not  paid ;  but  under  the  circum- 
stances the  mortgage  remained  a  valid  security  unaffected  by  these 
transactions.^ 

Where,  in  a  proceeding  to  foreclose  a  mortgage  against  a  pur- 
chaser who  had  assumed  the  payment  of  it,  there  was  evidence  that 
the  mortgagee  had  previously  brought  an  action  upon  the  mort- 
gage note  against  the  mortgagor,  who  settled  the  action  by  paying 
a  certain  sum,  which  was  not  indorsed  upon  the  note,  but  was  paid 
with  the  understanding  that  the  mortgagee  should  bring  an  action 
upon  the  mortgage,  and  if  he  collected  the  full  amount  of  the  note 
from  the  mortgage  security  he  should  pay  back  the  sum  in  question 
to  the  mortgagor,  it  was  held  that  the  question  was  one  of  fact, 
whether  the  parties  intended  that  the  amount  should  go  in  part 
payment,  or  was  to  be  applied  only  in  case  the  whole  debt  should 
not  be  obtained  from  the  mortgaged  property .^ 

906.  A  mortgagre  debtor  may  in  the  first  instance  appropriate 
a  payment  to  whatever  account  he  pleases,  either  principal  or  inter- 
est, or  to  another  debt  due  the  mortgagee,  and  the  creditor  is  bound 
so  to  apply  it.^  This  is  his  right  in  accordance  with  the  maxim, 
Quicquid  solvitur^  solvitur  secundum  modum  solventis.  But  when  the 
debtor  has  omitted  to  make  any  specific  application  of  the  money  he 
has  paid,  but  has  left  this  to  the  presumptions  of  the  law,  or  to  be 
applied  by  the  creditor,  as  he  may  see  fit,  he  cannot  afterwards  go 
back  and  make  an  appropriation  of  it  himself.^  The  general  payment 
may  be  applied  by  the  creditor  to  a  claim  against  the  debtor  for 
which  he  has  no  security,  or  among  secured  claims  to  that  for  which 
he  has  the  least  security.^    In  an  action  to  compel  a  discharge  of  a 

1  Howe  V.  Lewis,  14  Pick.  329.    And  see  v.  Smith,  83  NT.  C.  80;  Harris  v.  Hooper,  50 

Toll  V,  Hiller,  11  Paige,  228.  Md.  587 ;  Leeds  v.  Gifford,  41   N.  J.  £q. 

>  Dean  v.  Toppin,  130  Maas.  517.  464 ;  Hughea  v.  Johnson,  38  Ark.  285 ;  Ellis 

8  Mills  t;.  Fowkes,  5  Bing.  N.  C.  455 ;  v.  Mason.  32  S.  C.  277,  10  S.  E.  Bep.  1069. 

Bradley  v.  Heath,  3  Sim.  543 ;  Hammers-  ^  Wilkinson  v.  Sterne,  9  Mod.  427,  per 

ley  V.  Knowlys,  2  £sp.  666,  per  Ix>rd  Ken-  Lord  Hardwicke ;  Mills  v.  Pokes*  5  Bin^. 

yon ;  Simson  t;.  Ingham,  2  B.  &  C.  65,  per  N.  C.  455 ;  Leeds  v.  GifFord,  41  N.  J.  £q.464. 

Best,  J. ;  Petty  v.  Dill,  53  Ala.  641 ;  Vick  &  Mackensie  v.  Gordon,  6  CI.  &  F.  875, 
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mortgage  on  the  groand  that  certain  payments  made  by  tbe  mort- 
gagor were  applied  by  him  at  tbe  time  upon  the  mortgage,  when 
be  was  otherwise  indebted  to  tbe  mortgagee,  tbe  burden  is  upon 
tbe  plaintiff  to  show  such  application  by  a  preponderance  of  evi- 
dence.^ 

If  one  holding  a  mortgage  upon  the  separate  property  of  a  mar- 
ried woman  receives  payments  from  tbe  husband,  who  is  indebted 
to  him,  without  special  instructions  as  to  their  application,  the  cred- 
itor may  apply  them  to  the  satisfaction  of  tbe  husband's  debt  rather 
than  to  tbe  mortgage  debt  of  the  wife.^ 

A  person  holding  two  mortgages  upon  the  same  property  may 
apply  a  general  payment  to  either  or  to  both  of  them  at  bis  option. 
Thus,  if  he  receive  the  proceeds  of  a  portion  of  the  mortgaged  es- 
tate directly  from  a  purchaser,  although  the  mortgagor  may  at  the 
time  request  him  to  apply  them  towards  the  payment  of  either 
mortgage,  if  be  fail  to  make  any  application  tbe  mortgagee  is  at 
liberty  to  apply  them  as  he  may  choose.' 

A  debtor  sent  money  to  his  creditor  requesting  him  to  apply  it 
to  a  mortgage  note  ;  but  the  creditor  objected,  and  requested  that 
tbe  payment  be  applied  to  an  open  account,  though  saying  that  it 
would  be  applied  to  tbe  note  if  insisted  upon,  but  that  in  such 
case  the  account  would  be  closed.  Soon  afterwards  he  credited 
tbe  amount  in  tbe  open  account  and  delivered  receipted  vouchers 
to  the  debtor.  It  was  held  that  the  facts  showed  no  payment 
upon  the  mortgage,  but  an  acquiescence  in  an  application  to  tbe 
open  account.^ 

907.  The  law  will  apply  pasnoients  which  neither  party  has 
mcuie  any  appropriation  of.  But  tbe  law  will  never  make  an  ap- 
plication when  tbe  parties  have  already  done  so,  and  it  will  not 
change  an  application  which  the  parties  have  deliberately  and 
legally  made.'  The  debtor  cannot  retract  bis  application  of  a  pay- 
ment to  an  illegal  or  usurious  contract,  and  tbe  courts  will  not 

892,  per  Lord  Cottenham  ;  Schaelenbnrg  v.  ^  Knox  v.  Johnston,  26  Wis.  41 ;  Collins 

Martin,  1  McCrarj,  348;  Field  v.  Holland,  v.  Stocking,  98  Mo.  290,  11   S.  W.  Rep. 

6  Cranch,  8;  United  States  v,  January,  7  750. 

Cranch,  572;    Shellabarger   v,  Binns,  18  *  Greig  v.  Smith,  29  S.  C.  426,  7  S.  £. 

Kans.  345;  £ge  o.  Watts,  55  Pa.  St.  321 ;  Rep.  610. 

Johnson's  Appeal,  37  Pa.  St  268  ;  Prouty  •  Parker  v.  Green,  8  Met  137. 

V,  Price,  50  Barb.  344 ;  Bank  of  Niagara  v.  *  Pennsylvania  Coal  Co.  ».  Blake,  85  N. 

Rosevelt,  9  Cow.  409,  Hopk.  574;  Feldman  T.  226. 

V.  Beier,  78  N.  Y.  293 ;  Whilden  v.  Pearce,  *  Dickey  v.  Permanent  Land  Co.  63  Md. 

27  S.  C.  44,  2  S.  E.  Rep.  709;  Johnson  r.  170;   Treadwell   r.  Moore,  34  Me.   112; 

Thomas,  77  Ala.  367 ;  Borel  v,  Kappeler,  Feldman  v.  Gamble,  26  N.  J.  Eq.  494. 

79  Cal.  342,  21  Pac.  Rep.  841. 
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retract  it  for  him.^  A  payment  made  by  a  mortgage  debtor  baa  in 
some  cases  been  presumed  to  be  made  upon  the  mortgage  debt  in 
the  absence  of  a  particular  appropriation  at  the  time,  where  the  cred- 
itor also  has  other  claims  against  the  mortgagor  which  are  unse- 
cured, so  far  at  least  that  the  mortgagee,  in  a  contest  with  other 
creditors  of  the  mortgagor,  is  bound  to  prove  that  the  payment 
was  made  on  a  different  account.^  But  this  presumption  would 
not  apply  in  case  of  an  appropriation  by  either  party  at  the  time.' 
Much  less  can  the  creditor,  upon  receiving  a  payment  directed  by 
the  debtor  to  be  applied  to  the  mortgage  debt,  claim  the  right  to 
apply  it  to  other  claims  and  enforce  the  mortgage  in  full  against 
the  mortgagor.* 

If  a  mortgi^ee  release  a  portion  of  the  premises  to  one  who  has 
purchased  the  equity  of  redemption  of  that  portion,  the  money  paid 
him  for  such  release  is  deemed  a  payment  upon  the  mortgage  debt, 
and  he  cannot  apply  it  in  discharge  of  other  debts  due  him  from 
the  mortgagor.^ 

A  general  payment  it  is  said  should  be  applied  to  a  debt  which 
is  the  personal  and  absolute  debt  of  the  payor  rather  than  to  one 
which  he  is  not  personally  bound  to  pay,  though  his  property  be 
holden  for  it.  Thus  where  a  purchaser  of  an  estate  incumbered 
by  a  mortgage  has  assumed  a  portion  of  the  mortgage  debt,  and 
has  thus  made  himself  personally  liable  to  the  mortgagee  for  this 
part  of  the  debt,  although  he  may  be  compelled  to  pay  the  residue 
of  the  debt  to  save  his  property,  he  is  entitled  to  have  a  general 
payment  made  by  him  applied  to  the  portion  of  the  debt  for  which 
he  is  personally  liable.^ 

The  law  will  appropriate  payments  upon  account  of  mortgage 
notes  to  such  notes  as  are  due  rather  than  to  those  not  due.  Thus 
where  notes  and  interest  are  charged  up  by  the  creditor  in  the 
debtor's  running  account,  in  which  payments,  made  without  direc- 
tion as  to  application,  are  credited,  the  payments  will  be  held  to 
apply  to  tlie  items  in  the  order  of  their  dates,  and  cannot  apply  to 
notes  not  due.^ 

When  the  appropriation  of  credits  is  left  to  the  law,  the  rule  has 
sometimes  been  adopted  that  the  credits  will  be  applied  most  bene- 

^  Dickey  v.  Permanent  Land  Co.  63  Md.  ^  §  787  ;  Hicks  v.  Bingham,  11    Mas& 

170.  300. 

2  The  Antarctic,  I  Sprague,  206 ;  Patti-  ^  Snjder  v,  Rohinson,  35  Ind.  311, 9  Am. 

son  r.  Hull,  9  Cow.  747.  Rep.  738. 

«  Tharp  v.  Feltz,  6  B.  Mon.  6.  ^  Kline  v.  Ragland  (Ark.),  U  a  W.  Rep. 

«  New  York  Life  Ins.  &  Trast  Co.  v.  474 ;   Trimble  v.  McCormick  (Kj.),  15  S. 

Howard,  2  Sandf.  Ch.  183.  W.  Rep.  358. 
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ficially  to  the  debtor,  and  therefore  will  be  applied  upon  a  debt 
secured  by  mortgage  rather  than  upon  a  debt  to  the  same  party 
upon  account  or  simple  contract.^ 

But  on  the  contrary  it  has  been  said  that  as  a  rule  courts  will 
apply  payments  to  unsecured  debts  in  preference  to  those  secured,^ 
and  even  that  the  court  will  exercise  a  sound  discretion,^  and  make 
the  application  as  it  deems  it  right  and  proper  in  each  case.^ 

By  the  civil  law,  and  that  of  Louisiana,  a  general  payment  is 
imputed  to  the  most  onerous  debt;  and  therefore,  as  between  a 
mortgage  debt  and  an  open  account  between  the  same  parties,  the 
payment  is  applied  to  a  mortgage  debt  which  bears  interest.^ 

908.  The  creditor  receiving  money  on  greneral  account  is 
not  required  to  ni€tke  an  immediate  appropriation  of  it,  but  he 
may  apply  it  at  any  time  after  payment,  if  before  the  bringing  of 
an  action  or  the  settling  of  an  account  in  respect  of  it,^  but  not  after 
a  suit  for  foreclosure  has  been  begun  J  If  the  debtor  become  bank- 
rupt, it  would  seem  that  the  creditor  might  then  apply  a  general 
payment  to  whatever  liability  of  the  bankrupt  debtor  he  might 
think  fit.^  *^  The  distinction  is  this,"  says  Lord  Hardwicke :  ^*  where 
a  man  is  indebted  by  mortgage  and  bond,  and  pays  money  to  his 
creditor,  he  must  make  the  application,  and  declare  to  which  debt 
he  applies  the  money  at  the  very  time  he  pays  it,  and  he  cannot 
make  the  application  afterwards;  but  his  creditor  may  make  the 
application  any  time  after  a  general  payment  by  his  debtor,  so  as 
be  does  it  before  an  account  settled  between  them ;  and  there  have 
been  abundance  of  cases  upon  this  distinction."^  An  entry  made 
by  the  debtor  in  his  own  private  books  is  of  course  not  conclusive 
of  the  appropriation  unless  he  has  communicated  the  subject  of  the 
entry  to  his  creditor ;  and  the  creditor's  entry  in  his  own  books  is 

1  Windsor  v.  Kennedy,  52  Miss.   164;  *  Coles  v.  Withere,  33  Gratt.  186. 

Gwinn  v,  Whitaker,  1    Harris  &  J.  754 ;  ^  Coles  o.  Withers,  33  Gratt.   186.    In 

Dorsey  v.  Gassawaj,  2  Harris  &  J.  402 ;  Pat-  this  case  the  conrt  made  a  pro  rata  appro- 

tison  V.  Hull,  9  Cow.  747, 770,  per  Cowen,  J.  priation. 

^  Field  V.  Holland,  6  Cranch,  8.    The  ^  Johnson    v,  Anderson,  30  Ark.  745; 

payment  in  this  case  was  Tolantary,  and  the  Forvtall  r.  Blanchard,  12  La.  I. 

application  of  the    payment  waa  actually  *  Clayton's  case,  1  Mer.  572,  per  Sir  W. 

made  by  the  creditor.    Marshall,  C.  J.,  said  Grant ;   Feldman  v,  Beier,  78  N.  Y.  293 ; 

that  if  the  creditor  had  not  applied  the  Haghes  v.  Johnson,  38  Ark.  285 ;  Johnson 

payment,  the  court  wonld  have  applied  it  in  v.  Thomas,  77  Ala.  367. 

the  same  manner,  namely,  to  the  debt  for  7  Sanford  v.  Van  Arsdall,  6  N.  Y.  Supp. 

which  the  creditor  had  the  least  security.  494,  53  Hun,  70. 

This  decision  is  criticised  by  Cowen,  J.,  in  ^  Ex  parte  Johnson,  3  De  G.,  M.  &  G. 

Pattison  v.  Hull,  9  Cow.  747, 771.    And  see  218,  236,  per  Lord  Cranworth. 

Orleans  Co.  Nat.  Bank  o.  Moore,  112  N.  Y.  *  Wilkinson  v,  Sterne,  9  Mod.  427. 
543,  555, 20  N.  £.  Rep.  357,  per  Peckham,  J. 
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not  conclasive  upon  himself  until  he  in  like  manner  commanicates 
the  entry  or  states  an  account.  Until  then  he  may  change  the 
appropriation  as  he  sees  fit.^ 

An  application  of  payment  once  made  cannot  be  changed  with- 
out the  consent  of  both  the  debtor  and  the  creditor ;  and  when  it 
is  made  by  the  creditor,  he  having  the  right  of  election,  it  becomes 
irrevocable  by  him  after  he  has  communicated  the  application  to 
the  debtor.^  When  the  parties  have  themselves  agreed  upon  an 
application  of  a  payment,  there  is  no  question  of  its  application  by 
the  law.2 

An  appropriation  of  payments  made  by  the  parties  to  a  prior 
incumbrance  is  binding  upon  subsequent  incumbrancers,  if  the  pay- 
ments are  made  upon  a  legal  obligation  of  the  debtor.  Although 
a  mortgage  bear  interest  at  the  rate  of  five  per  cent,  per  month,  if 
the  stipulation  be  not  in  violation  of  law,  subsequent  incumbrancers 
have  no  claim  for  relief  against  payments  which  were,  by  common 
consent  of  the  parties  to  the  mortgage,  applied  to  the  payment  of 
such  interest.^  Proceeds  of  a  sale  of  part  of  the  mortgaged  prop- 
erty made  by  consent  of  parties  cannot  be  applied,  as  against  sub- 
sequent incumbrancers,  to  the  payment  of  an  unsecured  debt  of  the 
mortgagor.^ 

If  a  mortgagor  give  a  note  for  the  whole  amount  of  his  debt  to 
the  mortgagee,  including  sums  for  which  he  had  become  indebted 
before  the  mortgage  was  given,  and  which  were  not  secured  by  it, 
and  the  mortgagee  apply  payments  made  to  him  upon  the  note  gen- 
erally, it  is  equivalent  to  an  application  upon  the  new  and  old  in- 
debtedness pro  ratay  and  a  different  application  cannot  be  made 
where  it  does  not  satisfactorily  appear  to  have  been  directed  or  to 
be  for  the  interest  of  the  parties.^ 

909.  What  is  a  suffloient  appropriation.  —  The  debtor's  en- 
tries in  his  own  books  are  not  regarded  as  sufficient  evidence  of  his 
application  of  a  general  payment.^  It  is  essential  that  the  creditor 
should  be  informed  of  the  particular  application  the  debtor  desires 
to  have  made  of  the  money,  to  make  it  of  any  effect. 

Where  certain  notes  were  insufficiently  secured  by  a  mortgage, 
and  afterwards  further  security  was  given  for  some  of  the  notes  sep- 
arately, it  was  held  that  this  special  fund  must  be  applied  to  the 

^  Simson  v.  Ingham,  2  B.  &  C.  65.  Am.  Rep.  60 ;  Hoghes  v,  Johnson,  SS  Ark. 

3  Johnson  9.  Thomas,  77  Ala.  367.  285. 

s  Mercer  v.  Tift,  79  Ga.  174, 4  S.  E.  Rep.  «  Shelden  v.  Bennett,  44  Mich.  634,  7  N. 

114.  W.  Rep.  223. 

^  Mills  V,  Kellogg,  7  Minn.  469.  ^  Manning  v,  Westeme,  2  Vem.  606 ; 

^  Webster  v.  Single/,  53  Ala.  208,   25  Wrout  v.  Dawes,  25  Bear.  369. 
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notes  secured  by  it,  to  the  exoneration  of  the  mortgage,  which  was 
properly  left  for  those  having  no  other  security.^ 

Where  a  mortgage  for  future  advances  was  executed  with  an 
agreement  that  the  same  might  be  paid  with  the  proceeds  of  cer- 
tain goods  to  be  shipped  by  the  mortgagor  to  the  mortgagee,  and 
after  advances  had  been  made  an  agreement  was  made  for  further 
advances,  and  that  the  mortgage  and  the  goods  shipped  should  be 
security  therefor,  it  was  held  that  the  mortgagee  had  the  right  to 
credit  the  amount  received  for  the  goods  on  the  advances  until  they 
were  paid,  before  applying  it  on  the  mortgage.^ 

009  a.  A  mortgragee  may,  by  agreement  with  a  purohaaer 
of  a  portion  of  the  mortgaged  premises,  bind  himself  to  apply 
general  payments  upon  the  mortgage  debt  to  the  discharge  of  the 
mortgage  lien  upon  such  portion.  Such  agreement,  although  with- 
out consideration,  is  binding  upon  the  mortgagee  as  to  the  purchaser, 
after  he  has  acted  upon  it  and  paid  money  to  the  mortgagor ;  but 
when  the  purchaser,  being  unable  to  complete  the  purchase,  has  re- 
conveyed  the  land  to  the  mortgagor,  the  contract  being  as  to  the 
latter  without  consideration,  and  therefore  a  nullity,  he  has  no  right 
to  have  payments  subsequently  made  applied  upon  any  particular 
part  of  the  mortgaged  property.  The  agreement  in  such  case  is 
for  the  purchaser's  benefit,  and  not  for  the  benefit  of  the  mort- 
gagor.8 

909  b.  A  payment  made  firom  the  proceeds  of  a  sale  of  the 
mortgaged  property  must  be  applied  to  the  mortgage,  and  no 
special  direction  is  necessary.^  When  the  mortgage  is  in  the  form 
of  an  absolute  deed,  and  the  mortgagee  by  virtue  of  his  title  sells 
the  land  or  any  part  of  it,  he  is  chargeable  with  the  price  for  which 
he  sold  it,  though  be  sold  upon  credit  and  has  been  unable  to  collect 
the  purchase-money.  But  if  the  mortgagee  executes  a  deed  of  the 
property  at  the  request  of  the  mortgagor,  and  receives  the  notes 
given  for  the  purchase-money,  he  is  not  chargeable  with  the  amount 
of  such  notes  in  a  subsequent  accounting  between  him  and  the 
mortgagor,  where  the  notes,  without  fault  of  his,  prove  to  be  worth- 
less.^ 

910.  A  payment  made  on  security  held  as  collateral  for  a 
mortgage  debt  is  primd  fade  a  payment  upon  the  principal  debt,^ 

1  Bridenbecker  o,  Lowell,  32  Barb.  9.  Rep.  1069.    See  Hunter  v,  Wardlaw,  6  S. 

3  Lewis  V.  Hartford  Silk  Manaf.  Co.  56  C.  74 ;  Thatcher  v.  Massej.  20  S.  C.  542. 

Conn.  25, 12  Atl.  Rep.  637.  ^  Tnrman  v,  Forrester,  55  Ark.  336, 18  S. 

>  Bnsh  17.  Sherman,  80  HI.  160.  W.  Rep.  167. 

«  Ellis  V,  Mason,  32  S.  C.  277, 10  S.  E.  •  Fronty  v.  Eaton,  41  Barb.  409. 
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but  not  ipso  facto  a  payment  on  the  principal  debt.^  But  anleas 
the  debt  or  some  part  of  it  be  due  and  payable,  the  mortgagee 
cannot,  without  the  consent  of  the  mortgagor,  apply  the  amount 
received  to  the  payment  of  the  mortgage  debt.  Thus,  for  in- 
stance, money  paid  upon  a  policy  of  insurance,  obtained  by  the 
mortgagor  for  the  benefit  of  the  mortgagee,  for  a  loss  by  fire,  can- 
not be  applied  to  the  payment  of  the  debt,  if  it  be  not  due,  with- 
out the  consent  of  the  mortgagor.  The  money  received  from  the 
insurance  takes  the  place  of  the  property  destroyed,  and  is  still 
collateral  until  it  is  applied  in  payment  by  mutual  consent.  If  the 
amount  received  be  indorsed  upon  the  note,  but  is  afterwards  ap- 
plied to  the  restoration  of  the  impaired  security,  for  the  benefit  of 
all  parties,  the  holder  of  a  second  mortgage  on  the  property  has  no 
equity  which  entitles  him  to  have  the  amount  so  received  applied 
in  reduction  of  the  debt  secured  by  the  first  mortgage.  The  in- 
dorsement of  the  money,  in  the  first  instance,  upon  the  note,  with- 
out authority,  gives  no  such  right.^ 

If  the  mortgagee  receives  insurance  money  paid  under,  a  policy 
upon  the  premises  made  payable  to  him  by  the  terms  of  the  mort- 
gage, he  is  bound  to  apply  it  to  the  payment  of  the  mortgage  debt, 
and  it  is  a  satisfaction  of  the  mortgage  debt  to  the  extent  of  the 
payment  He  has  no  authority  to  arrange  with  an  unauthorized 
agent  for  a  different  disposal  of  the  money  so  received.^ 

Money  received  by  a  mortgagee,  under  a  policy  taken  by  him 
upon  his  interest,  does  not  ordinarily  operate  as  a  satisfaction  of 
the  mortgage,  for  such  insurance  is  not  for  the  benefit  of  the  mort- 
gagor, nor  is  it  an  insurance  of  the  mortgage  debt.^  If  the  mort- 
gagee is  not  merely  a  mortgagee,  but  has  some  other  interest  in 
the  property,  such  as  a  dower  interest,  the  insurance  will  not  be 
regarded  as  exclusively  an  insurance  of  the  interest  as  mortgagee ; 
and  therefore,  for  a  still  stronger  reason,  insurance  money  collected 
will  not  be  applied  in  satisfaction  of  the  mortgage.^ 

Oil.  Interest  to  be  first  paid.  —  When  payments  are  made  by 
a  debtor  upon  a  mortgage,  without  being  specially  appropriated 
either  to  the  principal  or  interest  of  the  debt,  the  general  rule  \b 
that  the  interest  due  shall  be  paid  before  any  part  of  the  principal 

^  Economy  Building  Asao.  v.  Hunger-  *  Connecticut  Mut.  L.  Ins.  Co.  v.  Scam- 
buckler,  93  Pa.  St  258.  mon,  117  U.  S.  634. 

2  Gordon  o.  Ware  Sav.  Bank,  115  Mass.  «  §§  419, 420. 

588;  Bryant  v.  Charter  Oak  L.  Ins.  Co.  24  >  Louden  v.  Waddle,  98  Pa.  St  242. 
Fed.  Rep.  771. 
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is  discharged.^     If,  however,  there  is  no  instalment  of  interest  due, 
the  payment  is  applied  to  the  principal.^ 

If  a  mortgagor  voluntarily,  and  without  mistake  of  fact,  pays  as 
interest  a  greater  rate  than  is  legally  enforcible,  but  not  usurious, 
the  appropriation  thus  made  by  the  parties  will  not  be  disturbed, 
but  will  stand  as  any  other  voluntary  payment ;  and  a  subsequent 
purchaser  of  the  mortgaged  premises,  unless  he  shows  some  special 
equity,  has  no  greater  rights  in  that  respect  than  the  mortgagor.^ 

912.  Partial  payments  upon  a  usurious  mortfiraffe  cannot  be 
applied  to  the  payment  of  usurious  interest,  even  with  the  consent 
of  the  mortgagor,  as  against  the  existing  rights  of  subsequent  in- 
cumbrancers.^ While  a  payment  of  a  bonus  upon  a  mortgage  for 
an  extension  of  the  time  of  payment  is  to  be  regarded  as  a  pay- 
ment upon  the  mortgage  debt,  yet  the  law  does  not  so  apply  it 
unless  the  debtor  asks  for  such  application.  Therefore,  where  in- 
terest became  due  after  such  a  payment,  and  remaining  unpaid  for 
twenty  days  and  more,  an  action  was  brought,  in  pursuance  of  a 
condition  of  the  mortgage  making  the  whole  principal  due  upon 
such  default,  to  foreclose  the  mortgage,  it  was  held  that  the  bonus 
paid  for  extension  could  not  be  regarded  as  a  payment  of  the  in- 
terest so  as  to  prevent  such  forfeiture,  inasmuch  as  no  such  applica- 
tion of  it  had  been  made  or  asked  for  previous  to  the  suit,  and 
that  the  mortgagor's  request  in  his  answer  to  have  it  so  applied 
could  not  affect  the  plaintiff's  right  of  action,  though  the  judgment 
should  be  entered  for  the  amount  of  the  mortgage  after  deduct- 
ing the  amount  of  the  bonus  paid.^ 

III.  Presumption  and  Evidence  of  Payment* 

013.  The  possession  of  the  mortffagre  note  or  bond  by  the^ 
mortgagor  or  those  claiming  under  him  raises  a  presumption,  in  the- 
absence  of  all  other  proof,  that  it  has  been  paid.  This  presumption 
is  one  of  fact  and  not  of  law,  and  may  be  reButted  by  evidence  ac- 
counting for  the  mortgagor's  possession  of  tlie  note  without  having 
paid  it,^  or  in  any  way  rebutting  the  inference  of  payment.'     The 

1  Chase  v.  Box,  Freem.  Ch.  261 ;  Mod.  *  Kew  York :  Levy  v.  Merrill,  52  How. 

roe  V.  Fohl,  72  Cal.  568,  14  Pac.  Rep.  514.  Pr.  360;  Braman  v,  Bingham,  26  N.  Y. 

3  DaTis  17.  Fargo,  Clarke  (N.  Y.),  470.  483;  Garlock  v.  Geortner,  7  Wend.  198  ; 
»  Carson  v,  Cochran  (Minn.),  53  N.  W.  Palmer  v.  Gumsey,  7  Wend.  248 ;  McMnr- 

Rep.  1130.  ray  v.  McMurra}',  17    N.   Y.  Supp.  657. 

4  Greene  v.  Tyler,  39  Pa.  St.  361.  Massaohnsetts :  Richardson  v.  Cambridge, 
^  Church  t;.  Maloy,  9  Han,  148,  affirmed    2  Allen,  118  ;  Grimes  v.  Kimball,  3  Allen, 

70  N.  Y.  63.  518 ;   Crocker  v.  Thompson,  3  Met.  224. 

7  Anderson  r.  Culver,  6  N.  Y.  Supp.  181. 
▼OL.  I.  56  881 
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mortgagor's  possession  of  the  mortgage  note,  eyen  after  it  is  due,  is 
not  conclusive  evidence  of  payment,  only  primd  facie  ;  ^  but  such 
possession  continued  for  a  long  time,  and  unquestioned  by  the  mort- 
gagee after  a  full  knowledge  of  this  fact,  affords  a  strong  presump- 
tion that  the  debt  has  been  paid.^  The  possession  of  the  mortgage 
alone  without  the  bond  or  note  is  held  not  to  give  rise  to  any  pre- 
sumption of  payment.^ 

Where  one  about  selling  a  parcel  of  land  produced  a  mortgage  of 
it  with  the  seals  torn  off,  and  gave  it  to  the  purchaser,  stating  it 
had  been  paid  and  satisfied,  and  that  he  could  have  it  cancelled  and 
discharged  of  record,  the  fact  that  there  was  no  receipt  of  payment 
indorsed  upon  it,  and  the  further  fact  that  the  bond  was  not  pro- 
duced, were  not  regarded  as  sufficient  to  raise  a  suspicion  and  put 
the  purchaser  upon  inquiry.^ 

If  a  mortgage  has  been  regularly  released  of  record,  and  there 
is  nothing  to  show  that  the  mortgage  note  is  held  by  a  third  person, 
or  that  it  was  negotiable,  the  fact  that  the  mortgagor  does  not  pro- 
duce the  note  does  not  justify  one  who  has  contracted  to  purchase 
the  land  of  him  in  refusing  to  complete  the  purchase.^ 

One  who  purchases  land  covered  by  an  undischarged  mortgage 
cannot  claim  to  be  a  purchaser  in  good  faith,  and  without  notice  of 
the  mortgagee's  equities,  simply  because  the  mortgagor  has  posses- 
sion of  the  notes  and  exhibits  them  to  him,  if  he  has  knowledge  of 
facts  sufficient  to  put  a  prudent  man  on  inquiry ;  and  especially  if 
the  mortgagee  is  easily  accessible,  and  an  inquiry  of  him  would 
have  elicited  the  fact  that  the  mortgage  was  still  in  force.^ 

Other  SUtM :  Bell  v.  Woodward,  34  N.  H.  oonsideriiig  the  facts  relating  to  the  good 
90;  Chapman  v.  Hunt,  18  N.  J.  £q.  414 ;  faith  of  the  purchase,  Chief  Justice  Chris- 
Flower  V,  Elwood,  66  111.  438 ;  Ormsby  v,  tiancy  said :  "  Now,  when  a  release  of  record 
Barr,  21  Mich.  474 ;  Johnson  i;.  Nations,  26  would  have  been  so  much  better  and  more 
Miss.  147;  Succession  of  Norton,  18  La.  certain,  whichthe  mortgagee,  if  the  mortgage 
Ann.  36 ;  Shipley  i;.  Fox,  %%  Md.  572,  16  was  satisfied,  was  bound  under  a  heavy  pen- 
Atl.  Rep.  275.  alty  to  execute,  and  which  in  all  probability 
^  Purser  v.  Anderson,  4  ^w.  Ch.  17;  would  have  cost  less,  why, — unless  he  knew 
•  Grey  v.  Grey,  47  N.  Y.  552 ;  Harrison  v.  or  believed  complainant  claimed  the  mori- 
New  Jersey  R.  R.  &  Transportation  Co.  19  gage  to  be  still  in  force,  and  that  if  be  ap- 
N.  J.  Eq.  488.  plied  to  him  for  a  release  facts  would  be  de- 
2  Gardner  v.  James,  7  R.  I.  396.  veloped  which  would  show  the  claim  to  be 
>  Harrison  r.  N.  J.  R.  R.  &  Transporta-  valid,  and  pnt  an  end  to  all  pretence  of 
tion  Co.  19  N.  J.  £q.  488 ;  Parkhnrat  v.  claim  to  be  a  purchaser  in  good  faith  and 
Berdell,  5  N.   Y.   Supp.  328;   Martin  v.  without  notice,  —  why  does  he  choose  lo 
Goldsborongh  (Md.),  25  Atl.  Rep.  420.  employ  a  lawyer  to  examine  the  omditioq 

*  Harrison  v.  Johnson.  18  N.  J.  Eq.  420.  of  the  mortgage  and   description  of  the 
'  Marbuig  v.  Cole,  49  Md.  402,  33  Am.  notes,  and  make  an  abrtract  of  them,  and 

Rep.  266.  give  him  his  l^al  opinion  that,  the  notes 

*  Boxheimer  v,  Gunn,  24  Mich.  372.    In    being  taken  up,  the  mortgage  is  in  effect 
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The  conduct  of  the  mortgagee  in  other  respects  than  the  delivery 
up  of  the  mortgage  and  note  may  be  sufficient,  with  or  without 
this  fact,  to  authorize  the  presumption  that  the  mortgage  has  been 
paid ;  ^  as,  for  instance,  by  representing  to  a  purchaser  that  the 
mortgage  is  paid ;  or  by  standing  by  or  assisting  the  mortgagor  in 
making  a  sale  of  the  entire  estate,  and  leading  the  purchaser  to 
suppose  that  payment  of  the  mortgage  has  been  or  will  be  provided 
for  from  the  proceeds  of  the  sale  or  otherwise.^ 

014.  There  is  no  preBumption  that  interest  has  been  paid  un- 
less the  mortgage  or  the  bond  shows  this.  On  the  contrary,  if  these 
instruments  show  no  entry  of  payment  of  the  interest  which  has 
become  due  by  the  lapse  of  time,  the  presumption  is  that  the  interest 
is  in  default.^  Much  less  can  there  be  any  presumption  that  interest 
not  due  has  been  paid.^ 

916.  Payment  is  presumed  from  lapse  of  time,  as  elsewhere 
illustrated,  when  the  mortgagor  has  remained  in  possession  without 
making  any  payment  of  either  principal  or  interest,  or  doing  any 
other  act  in  recognition  of  the  mortgage  debt  for  a  period  of  twenty 
years  or  more,  or  whatever  may  be  the  statute  period  of  limitation.^ 
This  presumption  is  repelled  by  a  payment  of  interest  or  any  part 
of  the  principal  within  that  time,^  or  by  any  admission  of  the  mort- 
gagor that  the  mortgage  debt  is  still  due ;  J  or  by  a  foreclosure  of 

paid  ?    We  think,  if  he  had  really  believed  584 ;  Kellogg  o.  Dickinson,  147  Mass.  432, 

the  mortgage  satisfied  as  between  the  par-  18  N.  E.  Rep.  223.    KewTork:  Lynch  i;. 

ties  to  it,  he  would  have  taken  the  natnral  Pfeififer,  110  N.  Y.  33,  17  N.  E.  Hep.  402 ; 

and  direct  course,  and  requested  a  discharge  Belmont  v.  O'Brien,  12  N.  Y.  394;  Dnn- 

of  record/'  ham  v,  Minard,  4  Paige,  441 ;  Collins  v. 

1  Ormsby  v.  Barr,  21  Mich.  474.  Torrj,  7  Johns.  278, 5  Am.  Dec.  273 ;  Jack- 

^  M'Cormick    v.  Digbj,  8  Blackf.  99 ;  son  v.  Hudson,  3  Johfls.  375,  3  Am.  Dec. 

Taylor  v.  Cole,  4  Munf.  351,  6  Am.  Dec.  500;  Giles  v.  Baremore,  5  Johns.  Ch.  545 ; 

526.  Jackson  v.  Delancey,  1 1  Johns.  365 ;  Jack- 

*  Olmsted  v.  Elder,  2  Sandf.  (N.  Y.)  325.  son  v.  Pratt,  10  Johns.  381 ;  Jackson   v. 

*  Neither  a  mortgagee  who  has  assigned  Pierce,  10  Johns.  414  ;  Kellogg  v.  Wood,  4 
a  bond  and  mortgage  payable  in  five  years  Paige,  578 ;  Lammer  v.  Stoddard,  103  N. 
with  interest  semi-annually,  nor  the  pur-  Y.  672,  9  N.  E.  Rep.  328.  Hew  Jeney  : 
chaser  of  the  equity  of  redemption,  can  Wan  maker  v.  Van  Baskirk,  I  N.  J.  Eq. 
claim,  in  defence  to  a  foreclosure  suit  685,  23  Am.  Dec.  748 ;  Evans  v.  Huffman, 
brought  upon  a  default  in  payment  of  the  5  N.  J.  Eq.  354.  North  Carolina :  Roberts 
first  instalment  of  interest,  that  the  whole  t;.  Welch,  8  Ired.  Eq.  287  ;  Brown  v.  Beck- 
interest  for  the  five  years  had  been  paid  to  nail,  5  Jones  Eq.  423.  Other  Statai :  Ow- 
the  mortgagee  before  the  assignment  of  the  ings  v.  Norwood,  2  H.  &  J.  96 ;  Marray  r. 
mortgage,  though  not  indorsed.  Newton,  Fishback,  5  B.  Mon.  403 ;  Pattie  v.  Wilson, 
&c.  Asso.  v.  Boyer,  42  N.  J.  Eq.  273, 10  Atl.  25  Kans.  326 ;  Butler  v.  Washington,  28  S. 
Rep.  876.  C.  607,  5  S.  E.  Rep.  601. 

6  §§  1198-1214.    Maine:  Chick  v.  Rol-  «  Howard  t;.   Hildreth,  18  N.   H.   105; 

lins,  44  Me.  104  ;  Blethen  v.  Dwinal,  85  Me.  Hughes    v.  Blackwell,   6    Jones   Eq.   73  ; 

556.    XaMachntettf  :    Inches  v.  Leonard,  Wright  v.  Eaves,  10  Rich.  Eq.  582. 

12  Mass.  379;  Cheev^r  v.  Perley,  11  Allen,  ?  p^ear  v.  Drinker,  8  Pa.  St.  520. 

883 
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the  mortgage,  though  made  more  than  thirty  years  after  the  ma- 
turity of  the  mortgage.^  The  presumption  of  payment  from  lapse 
of  time  is  a  presumption  of  law,  and  is  conclusive  unless  rebutted 
by  distinct  proof.^  Possession  for  less  than  the  statute  period 
may  be  left  to  the  jury,  in  connection  with  partial  payments  and 
other  evidence,  as  tending  to  show  that  the  debt  was  fully  paid ; ' 
but  the  legal  presumption  does  not  arise  at  an  earlier  period.'* 

No  presumption  of  payment,  however,  can  arise  from  lapse  of  time 
when  the  mortgagee  or  his  assignee  is  in  possession.^  This  propo- 
sition, which  is  undoubtedly  law,  was  asserted  by  Mr.  Justice  Strong 
in  the  Supreme  Court  of  the  United  States;^  but  in  the  case 
decided,  the  further  facts  appeared  that  the  mortgagor  became 
insolvent  and  died  before  the  debt  fell  due,  and  the  purchaser 
of  the  equity  of  redemption  also  became  insolvent  before  the  ma- 
turity of  the  debt,  removed  from  the  State,  and  never  afterwards 
returned.  All  this  was  regarded  as  quite  enough  to  repel  any  pre- 
sumption of  payment  arising  from  lapse  of  time. 

916.  But  a  shorter  period  than  twenty  years  may  be  grroimd 
for  a  presumption  of  payment  when  other  circumstances  come  in 
to  strengthen  the  presumption.  What  quality  or  amount  of  evi- 
dence of  other  circumstances  tending  to  the  conclusion  that  pay- 
ment has  been  made  is  necessary  to  prove  payment,  in  connection 
with  the  lapse  of  a  long  period  of  time,  cannot  be  prescribed  by 
any  rule.  Each  case  must  rest  upon  its  own  circumstances.  The 
question  of  presumption  of  payment  within  a  less  time  than  twenty 
years  should  be  left  to  the  jury  in  connection  with  other  evidence; 
^'  and  in  such  cases,"  says  Mr.  Justice  BuUer,^  ^^  the  slightest  evi- 
dence is  sufficient."  In  the  same  case  Lord  Mansfield  said  that 
there  is  a  distinction  between  length  of  time  as  a  bar,  and  where  it 
is  only  evidence  of  it.  Chief  Justice  Kent,  in  an  early  case  in  New 
York,^  where  no  possession  had  been  taken  under  a  mortgage,  and 
no  interest  had  been  paid,  and  no  steps  had  been  taken  to  enforce 
it  for  nineteen  years,  held  that  it  was  not  an  outstanding  title,  and 

1  Jackson  v.  Slater,  5  Wend.  295.  Colsell  i;.  Bndd,  I  Camp.  27,  per  Lord  Ellen- 

2  Whitney  v.  French,  25  Yt.  663 ;  Knight    borough. 

V.  McKinnej,  84  Me.  107,24  Atl.  Rep.  744;  ^  Jackson  v.  Pratt,  10  Johns.  381.    In 

Cowle  17.  Fisher,  45  Mich.  629, 8  N.  W.  Rep.  McMurraj  t;.  McMurray,  17  N.  Y.  Snpp. 

586.  657,  a  mortgage  was  presumed  to  have  been 

s  Gould  V.  White,  26  N.  H.  178.  paid  when  no  effort  was  made  to  collect  it 

^  Feck  V.  Mallams,  10  N.  Y.  509.  for  fifteen  years,  daring  which  time  no  in- 

>  Crooker  v.  Jewell,  31  Me.  306.  terest  was  paid  and  the  mortgagor  bad  pos- 

*  Brobsto.  Brock,  10  Wall.  519.   And  see  session  of  the  mortgage  and  bond.    And 

cases  cited.  see  Eetchem  v.  Gnlick  (K.  J.  £q.),  20  Atl. 

7  Oswald  t;.  Legb,  1  T.  R.  270.    And  see  Rep.  487. 
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that  a  jury  might  well  presume  it  satisfied.  In  a  recent  case  in 
Florida,  under  peculiar  circumstances,  payment  was  likewise  pre- 
sumed after  a  lapse  of  nineteen  years.^ 

917.  Whether  a  mortfiragre  has  been  paid  or  not  is  a  question 
of  fact,  for  the  determination  of  which  any  facts  or  circumstances 
relating  to  the  matter  may  be  considered  as  well  as  direct  evidence, 
—  and  such  indirect  evidence  is  as  good  upon  one  side  as  upon  the 
other,  —  to  prove  payment  or  to  disprove  it.^  Thus,  while  a  mort- 
gagor for  the  purpose  of  proving  payment  may  show  that  for  sev- 
eral years  after  the  date  of  the  mortgage  he  occasionally  worked 
for  the  mortgagee,  the  latter  may  rebut  this  evidence  by  showing 
that  he  was  accustomed  to  pay  all  his  laborers  at  short  and  stated 
intervals,  and  that  the  mortgagor  was  poor,  and  dependent  upon  his 
earnings  for  support.^ 

An  indorsement  on  a  note  that  a  release  of  the  trust  deed,  by 
which  the  note  was  secured,  had  been  made  and  delivered  by  order 
of  the  holder,  affords  no  presumption  of  payment  when  the  note  is 
produced  by  the  payee  or  his  representative  with  the  indorsement 
cancelled  by  drawing  a  pen  through  the  words.^ 

It  is  not  necessary  that  payment  should  be  in  money  to  operate 
as  a  satisfaction  of  the  mortgage  lien.  It  may  be  made  in  any- 
thing agreed  upon  by  the  parties.^ 

When  payment  is  pleaded  as  a  defence  to  a  foreclosure  suit,  the 

^  Bnckmaster  v.  Eellej,  15  Fla.  180.  from  testifying,  becaase  the  suit  was  by  the 

^  See  Schafer  v. Hartz,  56  Ind.  389 ;  Pop-  mortgagee's  executor:  but  it  was  shown 

pie  V.  Day,  123  Mass.  520 ;  Mertz's  App.  that  the  last-meotioned  note  was  indorsed 

(Pa.)  7  Atl.  Rep.  187  ;  Prichard  v.  Sharp,  by  the  mortgagee;  that  he  was  secured  for 

51    Mich.  432,  435,  16  N.  W.   Rep.  798 ;  such  indorsement ;  that  the  note  had  been 

Kennedy  v.  Davis,  82  Ga.  210,  8  S.  E.  Rep.  paid;  that  the  mortgagee  during  all   that 

52;  Gallup  t;.  Jackson,  47  Mich.  475,  11  N.  time  was  in  great  financial  distress,   but 

W.  Rep.  277 ;  Collins  i;.  Stocking,  98  Mo.  never  called  on  the  maker  for  payment  of 

290, 1 1  S.  W.  Rep.  750 ;  Killops  v.  Stephens,  the  note  secured  by  the  mortgage  in  suit, 

73  Wis.  Ill,  40  N.  W.  Rep.  652;  Coleman  and  allowed  it  to  be  outlawed  in  his  hands 

V.  Howell  (N.  J.),  16  Atl.  Rep.  202;  Cox  before  his  death.     It  was  held   that   the 

V.  Ledward,  124  Pa.  St.  435,  16  Atl.  Rep.  evidence  supported  the  allegations  of  the 

826;  Kennedy  <;.  Davis,  82  Ga.  210,  8  S.  E.  answer,  and  that  the  bill  should  be  dis- 

Rep.  52 ;  Lewis  v.  Noble,  93  Mich.  345,  53  missed.    Saenger  v.  Von   der   Heide,   80 

N.  W.  Rep.  396.  Mich.  152,  44  N.  W.  Rep.  1116. 

*  Waugh  V.  Riley,  8  Met.  290.    And  see  ^  Steinmetz  i;.  Lang,  81  111.  603. 

Green  v.  Storm,  3  Sandf.  Ch.  305,  as  to  off-  ^  §  972 ;  Benson  v.  Tilton,  58  N.  H.  137  ; 

sets.  Bean  i;.  Bean,  28  S.  C.  607,  5  S.  £.  Rep. 

Where  the  answer  to  a  bill  for  foreclosure  827 ;  Green  v.  Fry,  93  N.  Y.  3.53 ;  Waugh 

alleged  that  the  mortgage  was  given  to  in-  r.  Montgomery,  67  Ala.  573  ;  Rhinesmith  i^. 

demnify  the  mortgagee  for  indorsing  the  Slote,  44  N.  J.  Eq.  578,  14  Atl.  Rep.  900; 

mortgagor's  note,  and  that  this  note  had  Ketchem  v,  Gulick  (N.  J.  Eq.),  20  Atl.  Rep. 

been  paid,  the  mortgagor  was  precluded  487. 
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burden  is  upon  the  party  asserting  such  payment  to  establish  it  by 
a  preponderance  of  the  evidence,^ 

An  agreement  between  a  mortgagor  and  mortgagee  tfiat  a  cer- 
tain debt  due  from  the  latter  to  the  former  shall  be  applied  on  the 
mortgage  debt  operates  as  a  payment  fro  tanto^  though  such  pay- 
ment is  not  indorsed  on  the  mortgage  as  agreed.^ 

Where  part  of  the  notes  secured  by  mortgage  were  assigned  to 
one  who  shortly  afterwards  died,  leaving  a  legacy  to  the  mortgagor, 
the  holder  of  the  other  mortgage  notes  cannot  avail  himself  of  the 
legacy  as  a  payment  of  the  assigned  notes,  for  the  legacy  does  not 
constitute  a  payment  until  the  executor  has  chosen  to  apply  it  as 
such.^ 

A  contract  that  the  mortgagor  shall  pay  the  interest  on  the  mort- 
gage, and  attend  to  and  take  care  of  the  mortgagee  when  she  shall  be 
sick  in  the  future,  and  that  when  she  dies  the  mortgage  shall  be 
the  property  of  the  mortgagor,  is  valid,  and,  being  performed,  oper- 
ates as  a  satisfaction  of  the  mortgage.^ 

A  draft  upon  a  third  person,  less  the  discount,  was  entered  upon 
the  back  of  a  mortgage  as  of  the  date  it  was  received  as  a  pay- 
ment, but  it  was  dishonored,  and  long  afterwards  the  mortgagee 
contended  that  the  draft  was  received  for  the  purpose  of  raising 
money  to  be  applied  upon  the  mortgage  debt  when  collected.  But 
it  appearing  that  no  objection  was  made  by  the  mortgagee  to  a 
statement  rendered  long  after  the  draft  was  dishonored,  in  which  he 
was  charged  with  the  amount  thereof  as  a  payment,  and  that  the 
mortgagee,  after  the  dishonor,  rendered  three  statements  to  the 
mortgagor,  in  which  the  amount  of  the  draft  was  credited  as  a  pay- 
ment, it  was  held  that  the  draft  was  taken  as  an  absolute  payment 
on  the  mortgage  debt.* 

A  mortgage  is  not  extinguished  by  a  mere  voluntary  statement 
by  the  creditor  that  he  will  forgive  it.  Where  the  purpose  is  to 
voluntarily  extinguish  such  a  debt,  it  mast  be  executed  by  an  in- 
strument as  solemn  as  the  instrument  by  which  the  debt  is  created.^ 

A  clause  in  a  will  declaring  that  "  my  executors  may,  in  their 

1  CurtiB  V.  Perry,  33  Neb.  519,  50  N.  W.  «  Blair  v.  White,  61  Vt  110, 17  Atl.  Rep. 

Hep.  426 ;  Magenau  v.  Bell,  14  Neb.  7,  14  49.    See  Courtenaj  r.  Williams,  S  Hare, 

N.  W.  Rep.  664  ;  Tootle  v.  Maben,  21  Neb.  589  ;  Brokaw  o.  Hudaon,  27  N.  J.  Eq.  131}. 

617,  33  N.  W.  Rep.  264.  *  Gescheidt  v.  Drier,  17  N.  Y.  Sapp.  741  ; 

s  Holcombt;.  Campbell, 42  Hon, 398, 118  Rhodes  r.  Rhodes,  3  Sandf.  Ch.  S79,fol- 

N.  Y.  46,  22  N.  E.  Rep.  1107,  affirming  42  lowed. 

Hon,  398 ;  DaTia  v.  Spencer,  24  N.  Y.  386,  *  Whitley  v.  Dunham  Lumber  Co.  89 

391  ;  Bennett  v.  Bates,  94  N.  Y.  354,  362 ;  Ala.  493,  7  So.  Rep.  810. 

Castle  V.  Castle,  78  Mich.  298,  44  N.  W.  «  Tolane  v.  Clifton,  47  N.  J.  £q.  351,20 

Rep.  378.  Atl.  Rep.  1086. 
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discretion,  cancel  the  mortgages  held  by  me  '^  upon  certain  lands, 
does  not  amount  to  a  discharge  of  such  mortgage,  but  leaves  such 
discharge  entirely  discretionary  with  the  executors.^ 

018.  Indorsements  of  payments  made  upon  the  mortgagre 
notes,  whether  of  interest  or  principal,  are  mere  admissions  of 
payment  in  behalf  of  the  maker;  and  parol  evidence  is  admissi- 
ble to  explain  them,  or  even  to  show  that  they  were  erroneously 
made.  Such  evidence  may  be  admitted  not  only  as  against  the 
mortgagor,  but  also  against  a  purchaser  of  the  equity,  if  at  the 
time  of  his  purchase  he  made  no  inquiry  as  to  the  amount  due 
on  the  mortgage,  or  as  to  the  indorsements  upon  the  notes.^  But 
a  mortgagee  could  not  stand  by  and  allow  a  purchaser  to  buy  the 
estate  as  unincumbered,  and  afterwards  set  up  his  mortgage  against 
him ;  nor  could  he  represent  it  as  incumbered  for  a  certain  sum  and 
then  set  up  a  larger  claim  under  his  mortgage.^ 

A  receipt  in  full  of  all  demands  is  no  evidence  of  the  discharge 
of  a  mortgage  given  to  secure  the  future  support  of  the  mortgagee.^ 
A  certificate  under  seal  of  the  payment  of  a  mortgage  and  the  note 
secured  by  it,  and  authorizing  the  register  to  discharge  it  on  the 
record,  may  be  contradicted  by  parol.  The  certificate  only  admits 
the  fact  of  payment,  just  as  a  receipt  does.  The  seal  does  not  affect 
the  writing  as  it  would  if  it  were  a  contract.^ 

IV.  Payment  hy  Accounting  as  Administrator. 

910.  When  a  mortgraffor  comes  into  possession  of  the  mort- 
gage in  a  representative  capacity,  as,  for  instance,  as  guardian, 
executor,  or  administrator  of  the  mortgagee,  he  may  at  any  time 
treat  the  debt  as  paid  and  the  mortgage  discharged  by  charging  it 
as  paid  in  his  probate  accounts.^  After  he  has  done  this,  a  subse* 
quent  assignment  of  the  mortgage  by  him  in  his  representative  ca* 
pacity  transfers  no  title  to  the  land.  Before  so  accounting  for  his 
own  mortgage  and  debt,  he  may  assign  them  as  subsisting  obliga- 
tions, and  then  he  would  credit  the  estate  with  the  proceeds  of  the 
sale.^     If  the  mortgagor  be  sued  upon  his  probate  bond  as  guardian 

1  MoBB  V.  Lane  (N.  J.  Eq.),  23  Atl.  Rep.  90  Mich.  247, 51  N.  W.  Rep.  450 ;  Kinney  v. 

481.  Ensign,  18  Pick.  232 ;  SoTerhill  v.  Snydam, 

^  Humphreys  r.  Dan8er,32  N.  J.  Eq.  220.  59  N.  Y.  140.    In  Crow  v.  Conant,  a  mort* 

*  McDaniels  v.  Lapham,  21  Vt.  222.  gagor,  as  executor  of  the  mortgagee's  will, 
^  Austin  V.  Austin,  9  Vt.  420.  sold  the  mortgaged  land,  falsely  represent* 

*  Thompson  v.  Layman,  41  Minn.  275,  ing  to  the  purchaser  that  it  was  not  in- 
42  N.  W.  Rep.  1061.  cumbered,  though  he  had  already  assigned 

*  Martin  v.  Smith,  124  Mass.  Ill ;  Ips-  the  mortgage  to  a  legatee  under  an  order 
wich  Manuf.  Co.  v.  Story,  5  Met.  310.  of  distribution.     The    purchaser,  relying 

7  Werner,  Adm.  §  512 ;  Crow  v.  Conant,    thereon,  paid  the  purchase-money  without 
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or  administrator,  and  judgment  be  rendered  for  the  whole  amount 
due  from  him  without  deducting  the  mortgage  debt,  this  is  there- 
upon taken  to  be  discharged  by  operation  of  law.^ 

But  the  taking  of  administration  by  a  mortgagor  upon  the  estate 
of  the  mortgagee,  and  his  returning  an  inventory  in  which  the 
mortgage  debt  due  from  himself  is  included,  does  not  necessarily 
operate  as  payment  of  the  debt.^  As  between  the  administrator 
and  those  beneficially  interested  in  the  estate,  he  is  held  to  account 
for  it  as  a  debt  paid,  because  he  cannot  sue  himself  or  collect  his 
own  debt  in  any  other  mode  than  by  crediting  it  in  his  administra- 
tion account.  But  although  it  be  a  right  on  the  part  of  the  cred- 
itors and  heirs  of  the  mortgagee  to  require  the  administrator  to 
credit  his  debt  in  his  administration  account,  they  may  waive  this 
right.  Therefore  the  administrator  of  a  second  mortgagee  may,  in 
his  capacity  of  administrator,  redeem  as  against  the  assignee  of  a 
prior  mortgagee  who  has  purchased  the  equity  of  redemption.^ 

020.  The  legal  position  of  a  mortgragror,  who  has  become  the 
administrator  of  his  mortgragee,  does  not  necessarily  determine 
whether  the  mortgage  has  been  paid  or  not,  yet  the  manner  in 
which  he  subsequently  deals  with  the  mortgage  will  determine  this 
question.  Thus,  where  such  administrator,  who  was  also  the  son  of 
the  mortgagee,  after  his  appointment  made  a  second  mortgage  of 
the  same  property  with  the  usual  covenants  of  warranty  and  against 
incumbrances,  it  was  held  that  the  mortgage  of  his  father  was  there- 
upon discharged,  and  that  his  subsequent  assignment  of  it  was  with- 
out effect.^  In  like  manner,  when  the  owner  of  an  equity  of  re- 
demption, subject  to  a  mortgage  given  in  trust  for  certain  heirs,  is 
appointed  their  trustee,  although  he  thereby  acquires  a  legal  title  to 
the  mortgage,  it  is  not  merged ;  yet  if  he  afterwards  conveys  the 
land  by  deed,  with  covenants  against  incumbrance  and  of  warranty, 
and  he  receives  the  purchase-money,  the  mortgage  is  extinguished, 
unless  the  money  is  misappropriated  with  the  knowledge  of  the  pur- 
investigating  the  records.  It  was  held  that  v.  Peppard,  120  Mass.  522.  '*  The  com- 
the  purchaser  could  not  enjoin  the  legatee  plainant/'  said  Chief  Justice  Shaw,  "is  in 
from  foreclosing  the  mortgage,  since,  both  a  situation  to  do  just  what  anj  other  admin- 
parties  being  innocent,  the  purchaser  must  istrator  would  do,  as  if  he  were  not  himself 
suffer,  because  by  his  confidence  he  rendered  the  original  mortgagor.  On  redemption  be 
the  fraud  possible.  will  be  put  into  possession  of  the  estate, 

1  Tarbell  v.  Parker,  101  Mass.  165 ;  Com-  but  he  will  bold  it  in  autre  droit;  his  seisin 
monwealth  i;.  Gould,  118  Mass.  300.  and  possession  will  be  according  to  his  title, 

^  Miller  v.  Donaldson,  17  Ohio,  264;  and  that  will  be,  and  will  appear  bj  the 
Finch  V.  Houghton,  19  Wis.  149.  record  to  be,  in  his  representative  capadtj." 

&  Kinney  v,  Knsign,  18  Pick.  232 ;  Pettee       *  Ritchie  o.  Williams,  II  Ifass.  50. 
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chaser.^  But  where  at  the  time  of  the  making  of  a  second  mort- 
gage the  first  mortgage  was  in  part  unpaid,  and  stood  undischarged 
of  record,  and  the  second  mortgagee  with  knowledge  of  these  facts 
induced  the  mortgagor,  who  was  administrator  of  the  first  mortgage, 
to  enter  satisfaction  of  the  prior  mortgage,  such  entry  did  not  give 
the  junior  mortgage  priority.* 

If  an  administrator  of  the  mortgagor  takes  an  assignment  of 
a  mortgage  upon  his  intestate's  estate  to  himself,  and  afterwards 
assigns  this  to  another,  the  mortgage  may  be  foreclosed  by  the  as- 
signee as  a  subsisting  security.  This  is  upon  the  ground  that  the 
mortgage  was  purchased  by  the  administrator  in  his  individual  ca- 
pacity from  his  own  funds.^ 

An  executor  may  enter  a  satisfaction  of  his  own  mortgage  held 
by  his  testator.  But  if  the  mortgage  has  been  allotted  to  the  exec- 
utor's wife  as  her  share  in  the  testator's  property,  and  the  executor 
does  not  pay  the  debt,  his  entry  of  satisfaction  is  without  effect 
upon  the  debt,  and  upon  the  death  of  the  executor  is  payable  out 
of  his  estate.^ 

921.  The  purchase  by  an  executor  of  a  mortgage  on  his  tes- 
tator's estate,  and  the  assignment  of  it  to  a  person  to  hold  for 
the  executor,  does  not  operate  as  a  discharge  of  the  mortgage,  if 
the  executor  made  the  purchase  with  his  own  personal  funds,  with- 
out intending  it  as  a  payment  of  the  mortgage,  or  to  use  it  for  his 
own  benefit  to  the  disadvantage  of  the  trust  estate  ;  ^  and  in  such  a 
case,  though  the  executor  receive  from  the  testator's  estate  money 
more  than  enough  to  pay  off  the  mortgage,  but  he  applies  it  partly 
to  paying  off  other  debts,  the  testator's  devisees,  in  an  action  against 
them  to  recover  the  mortgaged  premises,  cannot  sustain  a  defence 
of  payment  on  the  ground  of  the  conduct  of  the  executor,  without 
showing  affirmatively  that  the  executor  received  money  from  the 
estate  which  he  might  have  applied  in  discharge  of  the  mortgage 
debt,  and  did  not  in  fact  apply  it  to  the  discharge  of  other  debts.^ 

In  like  manner  a  purchase  by  an  executor  of  the  first  mortgagee, 
at  a  sale  of  the  mortgaged  property  under  a  second  mortgage,  does 
not  operate  as  a  merger  or  extinguishment  of  the  first  mortgage, 
unless  it  was  so  intended  by  the  purchaser ;  and  if  the  purchase  be 
made  in  his  own  right,  with  his  own  funds,  an  intention  that  it 
should  not  so  operate  is  manifest.^ 

1  Hadley  v.  Chapin,  1 1  Paige,  245 ;  Pettee       ^  Inre  BrowDeirs  Estate,  15  N.  Y.  Sapp. 
V.  Peppard,  120  Mass.  522.  475. 

3  Remann  v.  Backmaster,  85  HI.  403.  ^  Stillman  v.  Stillman,  21  N.  J.  Eq.  126. 

*  De  Foreat  t;.  Hongh,  13  Conn.  472.  ^  Sanderson  v.  Edwards,  111  Mass.  335. 

7  Clift  r.  White,  12  N.  Y.  519. 
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Upon  the  same  principle,  where  the  trustees  under  a  mortgage 
of  a  railroad  company  purchased  a  portion  of  the  land  embraced 
in  the  mortgage,  at  a  sale  under  a  decree  of  foreclosure  obtained 
upon  a  prior  mortgage,  the  purchase  being  made  in  their  indi. 
vidual  right,  it  cannot  be  treated  as  a  payment  of  the  mortgage 
by  them.^ 

A  statute  forbidding  an  administrator  to  ^^ purchase'*  a  claim 
against  the  estate  he  represents,  does  not  prevent  him,  for  the  pur- 
pose of  protecting  the  estate  against  a  sacrifice  under  the  foreclosure 
of  a  mortgage,  from  advajicing  his  own  funds,  and  taking  an  assign- 
ment of  the  mortgage  either  to  himself  or  a  third  person.^ 

922.  And  so,  on  the  other  hand,  if  the  mortgraGTBe  be  ap- 
pointed administrator  of  the  estate  of  the  original  debtor,  the 
mortgage  is  not  extinguished  unless  assets  come  into  his  hands 
which  can  be  applied  in  payment  of  the  debt.^ 

If  an  executor  or  administrator  discharges  a  mortgage  belonging 
to  the  estate  he  is  administering,  upon  a  consideration  moying  only 
to  him  personally  and  not  to  the  estate,  although  the  mortgagor 
knows  this,  the  release  is  not  void,  but  voidable  only ;  and  if  parties 
in  interest  seek  to  enforce  the  mortgage  as  a  subsisting  security, 
they  must  first  have  the  release  set  aside.^ 

023.  Bond  by  heir  to  pay  the  debt.  — When  an  heir,  to  pre- 
vent a  sale  of  mortgaged  land,  gives  a  bond  for  the  payment  of  the 
debt  and  takes  an  assignment  of  the  mortgage,  the  mortgage  in 
some  cases  has  been  held  to  be  discharged,'^  and  in  others  to  remain 
a  subsisting  security. 

V.   Changes  in  the  Form  of  the  Debt, 

024.  No  ch€Uige  in  the  form  of  indebtedness  or  in  the  mode 
or  time  of  payment  will  discharge  the  mortgage.  A  mortgage 
secures  a  debt,  and  not  the  .note  or  bond,  or  other  evidence  of  it 
No  change  in  the  form  of  the  evidence,  or  the  mode  or  time  of 
payment,  —  nothing  short  of  actual  payment  of  the  debt,  or  an 
express  release,  —  will  operate  to  discharge  the  mortgage.  The 
mortgage  remains  a  lien  until  the  debt  it  was  given  to  secure  is 
satisfied,  and  is  not  affected  by  a  change  of  the  note,  or  by  giving 
a  different  instrument  as  evidence  of  the  debt,  or  by  a  judgment 
at  law  on  the  note  merging  the  original  evidence  of  indebtedness, 

^  Griggs  V.  Detroit  &  Milwaakee  Rail-  *  Bemis  v.  Call,  10  Allen,  512. 

way  Co.  10  Mich.  117.  *  Weir  v.  Mosher,  19  Wis.  811. 

a  Burnett  v.  Lyford,  93  Cal.  114,  28  Pac.  «  See  §  866 ;  Robinson  v.  Leavitt,  7  N. 

Rep.  855.  H.  78. 
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or  by  a  recognizance   of  record  taken   in   lien   of   the  mortgage 
note.^ 

This  rule,  as  applied  to  a  renewal  of  the  note,  holds  equally  in 
those  States  where  a  negotiable  note  is  held  to  be,  primd  facie^  pay- 
ment of  the  debt  for  which  it  was  given.^    In  Massachusetts,  where 

1  Alabama:  Callom  v.  Branch  fiank  at  Elliot  o.  Sleeper,  2  N.  H.  525.    Kew  York: 

Mobile,  23  Ala.  797;  HelmeUg  v.  Frank,  61  Babcock  v.  Morse,  19  Barb.  140 ;  Bank  of 

Ala.  67;  Kieser  t;.  Baldwin,  62  Ala.  526.  Utica  r.  Finch,  3  Barb.  Ch.  293,  49  Am. 

Arkantai:  Olipbint  v.  Eckerley,  36  Ark.  Dec.  175;  Rogers  v.  Traders*  Ins.   Co.  6 

69.    Conneoticiit:  Franklin    v.  Cannon,  I  Pai^,  583;  Hill  v.  Beebe,  18  N.  Y.  556; 

Root,  500;  Bollea  r.  Channcej,  8  Conn.  Gregory  p.  Thomas,  20  Wend.  17;  Cole  v. 

389.    Illinois:  Hugnnin  v.  Starkweather,  Sackett,  I  Hill,  516;  Jagger  Iron  Co.  v. 

10  111.492;  Flower  r.  Klwood,  66  111.438;  Walker,  76  N.  Y.  521.    North  Carolina: 

Hamilton  v.  Qnimbj,  16  OL  90 ;  Wayman  Vick  v.  Smith,  83  N.  C  80;  Kidder  v.  Mc- 

V.  Cochrane,  35  111.  155;  Elliott  v.  Blair,  Ilhenny,  81  N.  C.  123;  Bristol  v,  Pearson, 

47  m.  342 ;  Rogers  v.  Trustees  of  Schools,  107  N.  C.  562 ;  Hyman  t;.  Devereux,  63  N.  C. 

46  111.  428 ;  Bond  v,  Liverpool,  L.  &  Globe  624;  Joyner  i;.  Stancill,  108  N.  C.  153, 156. 

Ins.  Co.  106  III.  654;  Citizens'  Nat.  Bank  Sonth  Carolina :  Barton  v.  Pressly,  1  Cheves, 

V.  Dayton,  1 16  111.  257,  4  N.  E.  Rep.  492 ;  1 .    Texas :  Focke  v.  Weishuhn,  55  Tex.  33 ; 

Jenkins  17.  International  Bank,  111  111.  462.  Ames  v,  N.  O.,  Mobile  &  Tex.  R.  R.  Co. 

Indiana:  Walters  v,  Walters,  73  Ind.  425;  2  Woods,  206.    Vermont:  Seymour  v.  Dar- 

M'Cormick  r.  Digby,  8  Blackf.  99;  Mayer  row,  31  Vt.  122;  Dana  v.  Binney,  7  Vt. 

r.  Grottendick,  68  Ind.  1 ;  Cissna  v.  Haines,  493  ;  McDonald  i;.  McDonald,  16  Vt.  630 ; 

18  Ind.  496;  Pence  v.  Armstrong,  95  Ind.  Dnnshee  v.  Parmelee,  19  Vt.  172 ;  Slocum 

191;  Pouder  v.  Ritzinger,   102  Ind.  571.  r.  Catlin,  22  Vt.  137.    Virginia:  Coles  v. 

Iowa:  Swan  v,  Yaple,  35  Iowa,  248;  Port  Withers,  33  Gratt.  186;  Farmers*  Bank  v. 

r.  Bobbins,  35  Iowa,  208;  State  vrLake,  17  Mutual  Asso.  Society,  4  Leigh,  69 ;  Bowie 

Iowa,  215;  Jordan  v.  Smith,  30  Iowa,  500 ;  v.  Poor  School  Soc.  75  Ya.  300 ;  Stimpson 

Chase  v.  Abbott,  20  Iowa,  154 ;  Sloan  v.  v.  Bishop,  82  Va.  190 ;  Hanna  v.  Wilson, 

Rice,  41  Iowa,  465 ;  Hendershott  v.  Ping,  3  Gratt.   243.    West  Virginia :  Gibson   v. 

24  Iowa,   134;    Heively  v.   Matteson,   54  Green  (W.  Ya.),  16  S.  E.  Rep.  662.    Wis- 

lowa,  505,  6  N.  W.  Rep.  732;  Foster  o.  eonsin:  Williams  v.  Starr,  5  Wis.  534. 

Paine,  63  Iowa,  85,  18  N.  W.  Rep.  699.  In  Flower  v.  Elwood,  66  111.  438,  Mr. 

Maine:  Hadlock  r.  Bulflnch,  31  Me.  246;  Justice  Walker  stated  this  general  princi- 

Parkhurstv.  Cnmmings,  56Me.  155;  Smith  pie  as  follows:  "As  a  general  rule  the 

V,  Stanley,  37  Me.  11;  Bunker  v.  Barron,  mere  change  in  the  form  of  the  debt  does 

79  Me.  62,  8  Atl.  Rep.  253,  1  Am.  St.  Rep.  not  satisfy  a  mortgage  given  to  secure  it, 

282.    Kassaehnsotts :  Taber  v.  Hamlin,  97  unless  it  is  intended  so  to  operate.    The 

Mass.  489,  492,  93  Am.  Dec.  113;  Watkins  lien  of  the  debt  attaches  to  the  mortgaged 

V.  Hill,  8  Pick.  522;  Pomroy  v.  Rice,  16  property,  and  the  lien  can,  as  between  the 

Pick.  22 ;  Baxter  v.  Mclntire,  13  Gray,  168,  parties,  only  be  destroyed  by  the  payment 

171;  Osborne  v.  Benson,  5  Mason,  157.  or  discharge  of  the  debt,  or  by  a  release  of 

Minnesota:   Geib  v.  Reynolds,  35    Minn,  the  mortgage.    Mere  change  of  the  form 

331,    28    N.   W.   Rep.    923.    Mississippi:  of  the  evidence  of  the  debt  in  no  wise  af- 

Heard  t;.  Evans,  I  Freem.  Ch.  79;  Morse  v.  fects  the  lien.    A  renewal  of  the  note,  its 

Clayton,  13  S.  &  M.  373,  375;  Whittaker  redaction  to  a  judgment,  or  other  change 

V.  Dick,  5  How.  296, 35  Am.  Dec.  436 ;  Terry  not  intended  to  operate  as  a  discharge  of 

V.  Woods,  14  Miss.  139,  45  Am.  Dec.  274;  the  lien,  still  leaves  it,  as  between  the  par- 

Gleason  v.  Wright,  53  Miss.  247 ;  Sledge  ties,  in  full  vigor.    This  is  a  rule  in  equity 

V,    Obenchain,    58   Miss.    670.    Missonri:  that  is  sanctioned  by  many  adjudged  cases. 

Christian  v.  Newberry,  61  Mo.  446;  Lip-  In  that  forum  mere  form  is  disregarded, 

pold  V.  Held,  58  Mo.  213 ;  Thornton  v.  Irwin,  and  the  substance  only  is  considered." 

43  Mo.  153;  Wilson  v.  Schoenlanb,  99  Mo.  >  Watkins  v.  Hill,  8  Pick.  522;  Pomroy 

96, 12  8.  W.  Rep.  361.    Hew  Hampihire :  r.  Rice,  16  Pick.  22;  Bank  of  S.  C.  r.  Rose, 
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this  rule  prevails,  it  is  subject  to  qualification,  and  may  be  rebutted 
and  controlled  by  eyidence  or  admitted  facts.  ^^  And  it  has  been 
uniformly  held  that  the  presumption  of  payment  is  controlled 
where  its  effect  would  be  to  deprive  the  party  who  takes  the  note 
of  his  collateral  security,  or  any  other  substantial  benefit."  ^  The 
presumption  may  also  be  rebutted  by  parol  evidence  of  an  s^ree- 
ment  to  the  contrary  made  by  the  parties.^ 

026.  A  new  note  is  not  a  disoharge  as  against  a  sabsequent 
purchaser,  unless  it  is  so  as  to  the  mortgcigor.  As  a  general 
rule,  a  purchaser  from  a  mortgagor  or  a  subsequent  incumbrancer  can- 
not claim  that  a  new  note  for  the  whole  or  any  part  of  the  mort- 
gage debt  operates  as  a  payment,  unless  the  facts  are  such  that  the 
mortgagor  himself  could  make  this  claim.  The  mortgagee's  secu> 
rity  cannot  be  affected  by  any  dealings  of  the  mortgagor  with  other 
persons.*  Of  course  if  the  mortgagee  by  his  acts  or  declarations 
leads  another  who  is  about  to  become  interested  in  the  property  to 
suppose  that  the  amount  for  which  a  new  note  has  been  taken  is 
actually  paid,  and  is  no  longer  covered  by  the  mortgage,  he  is  es- 
topped to  claim  that  as  to  such  person  the  new  note  was  not  a  dis- 
charge of  the  mortgage  debt.  A  second  mortgage  and  note  taken 
for  the  same  debt,  without  a  surrender  and  discharge  of  the  first 
mortgage  and  note,  is'  presumably  a  further  security  for  the  same 
debt,  and  not  a  substitution  for  that.^ 

Where  a  new  mortgage  and  note  are  taken  by  a  mortgagee  from 
a  purchaser  of  a  mortgaged  estate,  under  an  agreement  with  the 
mortgagor  that  the  original  mortgage  should  not  be  enforced  if  the 
property  included  in  the  new  mortgage  should  prove  sufficient  for 
the  purpose,  the  mortgagee  having  neglected  to  record  the  new 
mortgage  for  a  long  time,  and  by  his  laches  lost  the  benefit  of  it 
by  the  intervention  of  other  incumbrances,  when  the  property  it- 
self was  sufficient,  he  was  held  to  have  lost  the  right  to  enforce  the 
original  mortgage.^ 

926.  Intention  generally  controls.  —  Whether  a  new  note  shall 
be  treated,  and  have  effect  between  the  parties,  as  a  payment  of  a 

1  Strobh.  Eq.  257;  Dunshee  v.  Parmeleo,  515;  Strachn  v.  Foss,  42  N.  H.  43;  Reidr. 

19  Vt.  172;  McDonald  r.  McDonald,  16  Vt.  Abernethy,  77  Iowa,  438,  42  N.  W.  Rep. 

630;  Bolles    v.  Chaancej,  8  Conn.  389;  364.    A  statute  passed  after  the  making  of 

Fridlej  r.  Bowen,  5  Bradw.  191.  a  mortgage,  and  before  the  renewal  of  it,  is 

1  Parham  Sewing  Machine  Co.  v.  Brock,  held  not  to  affect  the  new  secnritjr  to  the 

113  Mass.  194,  per  Endicott,  J.    And  see  injury  of  the  mortgagee.    Ponder  v.  Rit- 

Worthy  v.  Warner,  119  Mass.  550.  zinger,  102  Ind.  571. 

3  Langlej  r.  Bartlett,  33  Me.  477.  *  Schumpert  v.  Dillard,  55  Miss.  348,364. 

>  Robinaon  v.  Urquhart,   12  N.  J.  Eq.  ^  Teaff  v.  Ross,  1  Ohio  St.  469. 
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former  one  for  which  it  is  substituted,  will  depend  upon  the  pur- 
pose and  understanding  of  the  parties  to  the  transaction.  But  not 
only  will  the  intention  of  the  parties  be  determined  by  the  express 
agreement  of  the  parties,^  but,  in  the  absence  Of  this,  by  the  cir- 
cumstances attending  the  transaction  from  which  such  intention 
may  be  inferred.^  The  assent  of  the  mortgagor  that  the  lien  of  the 
mortgage  shall  continue  will  have  that  effect  as  against  him,  even 
when  the  mortgagee  so  conducts  the  business  as  to  discharge  the 
lien  as  against  other  parties  interested.^  In  the  absence  of  any 
express  agreement,  and  of  any  circumstances  showing  intention,  the 
renewal  of  the  note  does  not  aGfect  the  security.*  The  burden  is 
upon  the  mortgagor  to  show  the  existence  of  an  agreement  that  the 
mortgage  lien  should  be  released  upon  the  execution  of  the  new 
note,  and  not  upon  the  mortgagee  to  show  an  agreement  that  the 
mortgage  should  continue  as  a  security  for  the  debt  covered  by  the 
new  note.^ 

It  is  of  course  competent  for  the  parties  to  agree  that  a  change 
in  the  form  of  the  mortgage  debt  shall  operate  as  a  payment  of  the 
debt,  although  the  mortgage  be  not  cancelled  in  form.  Such,  also, 
will  be  the  effect  of  the  substitution  of  a  new  security  for  the  old, 
when  the  circumstances  of  the  transaction  indicate  an  intention  or 
understanding  that  the  original  debt  shall  be  paid.  The  question 
of  an  intention  in  such  cases  always  comes  in  with  controlling 
force ;  and  the  intention  may  operate  as  well  to  extinguish  the  debt 
as  to  keep  it  alive.  If  a  new  note  be  taken  with  the  intention  or 
agreement  that  it  shall  operate  as  payment  in  whole  or  in  part  of 
the  old  debt,  then  the  mortgage  is  accordingly  paid  wholly  or  in 
part,  as  the  case  may  be.^  Thus  where  a  mortgage  was  given  as 
security  for  a  note  payable  in  instalments,  and  after  the  first  instal- 

1  Worcester  Nat.  Bank  v,  CheeDcy,  87  Bond  v.  Liverpooli  L.  &  G.  Ins.  Co.  106 

m.  602,  614,  II  Chicago  L.  N.  31 ;  Sledge  111.  654. 

V.  Obeochain,  58  Miss.  670.          *  ^  Sloan  v.  Rice,  41  Iowa,  465.    In  a  case 

^  Grimes  v.  Kimball,  3  Allen,  518;  Taft  in  Illinois,  however,  the  taking  of  a  new 
V.  Boyd,  13  Allen,  84 ;  Watkins  v.  Hill,  8  note  by  a  mortgagee,  payable  in  two  yean 
Pick.  522;  Pomroy  r.  Rice,  16  Pick.  22;  without  interest,  after  the  institution  of  pro- 
Baker  V.  Gavitt,  128  Mass.  93;  Hoag  v.  ceedings  in  bankruptcy  against  the  maker, 
Starri  69  111.  365;  Flower  v.  £lwood,  66  under  a  composition  agreement  entered  into 
III.  438 ;  Lippold  v.  Held,  58  Mo.  213  ;  Mc-  by  all  the  creditors  of  the  maker,  was  held 
Donald  v,  Hulse,  16  Mo.  503;  Birrell  v.  by  a  majority  of  the  court  to  operate  as 
Schie,  9  Cal.  104.  And  see  Howell  v.  a  release  of  the  mortgage.  Jarnagan  v. 
Bush,  54  Miss.  437 ;  National  Bank  v.  Big-  Gaines,  81  111.  203. 
ler,  83  N.  Y.  51.  *  Iowa  Connty  i;.  Foster,  49  Iowa,  676 ; 

«  McConihe  r.  McClnrg,  18  Wis.  637.  Jafifray  v.  Crane,  50  Wis.  349,7  N.  W.  Rep. 

*  Cullum  V.  Branch    Bank  at  Mobile,  300;  Meyer  v.  Lathrop,  73  N.  Y.  315  ;  Joy- 

23  Ala.  797;  Coles  r.  Withers,  53  Gratt.  ner  v.  St'ancill,  108  N.  C.  153,  156,  12  S.  E. 

186 ;  Seymour  v.  Mackay,  21  111.  App.  449 ;  Rep.  912,  quoting  text 
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ment  had  become  due  the  mortgagee  called  on  the  mortgagor  for 
payment,  saying  he  could  sell  the  note  and  mortgage  if  that  instal- 
ment were  paid,  the  mortgagor  thereupon  gave  a  note  payable  in 
four  months  for  the  amount  due,  upon  which  the  mortgagee  ob- 
tained a  discount  at  a  bank ;  and  the  following  indorsement  was  at 
the  same  time  made  on  the  mortgage  note :  ^^  Received  the  first  in- 
stalment on  the  within  of  $402.78."  The  mortgagee  thereupon 
assigned  the  mortgage  and  the  original  note.  Before  the  maturity 
of  the  new  note  the  mortgagor  failed,  and  it  was  paid  by  the  mort- 
gagee, who  indorsed  it.  Chief  Justice  Shaw,  delivering  the  opinion 
of  the  court,^  said :  ^^  The  indorsement  on  the  note  of  a  receipt  of 
payment  of  the  first  instalment  is primd  facie  evidence  of  payment; 
the  other  facts  agreed  confirming,  instead  of  rebutting,  this  pre- 
sumption. Payment  by  a  negotiable  note  shall  operate  as  a  dis- 
charge and  extinguishment  of  a  prior  debt  when  so  intended  by 
the  parties.  The  rule  of  this  commonwealth  differs  from  that  of 
the  common  law  only  in  determining  what  shall  be  presumed  to 
be  the  intent  of  the  parties  from  the  fact  of  giving  and  accepting 
a  negotiable  note  for  a  simple  contract  debt.  Without  further  evi- 
dence of  intent  we  construe  it  to  be  payment,  but  the  common  law 
deems  it  collateral  security.  But  this  presumption  may  be  con- 
trolled by  other  evidence,  and  when  ascertained  such  intent  shall 
govern." 

The^question  of  intention  in  these  cases  as  well  as  in  others  is 
one  for  the  jury.  It  is  one  of  fact.  Considerations  of  the  effect  of 
regarding  the  transaction  as  a  payment  upon  the  rights  and  inter- 
ests of  the  parties  may  properly  be  urged  as  reasons  why  it  should 
or  should  not  be  so  considered.^ 

927.  The  taking  up  of  the  mortgage  note  and  the  substitu- 
tion of  another  is  not  a  discharge  of  the  original  debt  either  as 
between  the  parties  or  as  to  a  subsequent  -purchaser.^  Even  where 
the  purchaser  finds  the  mortgage  note  in  the  hands  of  the  mor%a- 
gor,  the  mortgage  remaining  unsatisfied  of  record,  he  has  no  right 
to  presume  that  it  was  satisfied.  The  mortgage  is  suflScient  to  put 
him  upon  inquiry.^     Upon  making  a  partial  payment  of  the  mort- 

1  Fowler  v.  Bash,  21  Pick.  230.  Am.  Dec  538 ;  Geib  v.  Reynolds,  35  Mino. 

2  Collamer  v.  Langdon,  29  Vt.  32 ;  Couch    331,  28  N.  W.  Rep.  923. 

V.  Stevens,  37  N.  H.  169 ;  Hodgman  v.  Hitch-  As  evidence  that  the  new  secnritj  is  taken 

cock,  15  Vt.  374.  in  sabstitution  for  the  mortgage,  see  Irwin 

*  Heively  v.  Matteson,  54  Iowa,  505, 6  N.  i^.  West,  50  Fed.  Rep.  362. 

W.  Rep.  732;  Frink  p.  Branch,  16  Conn.  4  See  §866;  BoUes  v.  Chaancey,  8  Conn. 

260,  274 ;  Walters  v.  Walters,  73  Ind.  425  ;  339  ;  Harrison  v.  N.  J.  R.  &  T.  Co.  19  N.  J. 

Brinckerhoff  v,  Lansing,  4  Johns.  Ch.  65,  8  £q.  488 ;  Boxheimer  v.  Gonn,  24  Mich.  372 ; 
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gage  debt,  the  mortgagee  may  give  up  the  old  note  and  take  a  new 
one  for  the  balance  remaining  unpaid  ;  and  the  transaction  does  not 
impair  or  defeat  the  mortgage.^  In  like  manner  the  original  mort- 
gage notes  may  be  given  up,  and  in  lieu  of  them  an  agreement 
made  that  the  mortgagor  shall  pay  the  amount  of  the  notes  upon 
an  indebtedness  of  the  mortgagee  for  the  same  land,  virithout  in  any 
way  discharging  the  mortgage  security ;  ^  and  it  would  seem  that 
the  agreement  might  just  as  well  be  for  the  payment  of  any  debt 
of  the  mortgagee  to  the  amount  of  the  mortgage  debt. 

If  payments  upon  a  mortgage  be  made  by  acceptances,  some  of 
which  the  mortgagee  afterwards  places  in  the  mortgagor's  hands 
for  collection,  and  the  mortgagor  gives  the  mortgagee  his  note  for  a 
part  of  the  amount  collected  by  him,  this  does  not  amount  to  a 
change  of  securities  so  that  the  new  note  remains  secured  by  the 
mortgage.  The  new  note  is  for  a  new  loan  on  an  independent 
transaction  after  the  acceptances  had  been  taken  in  payment.^ 

927  a.  When  a  mortgage  is  discharged  and  a  new  one  taken 
as  part  of  one  transaction,  the  seisin  between  the  release  and 
the  new  mortgage  is  but  momentary,  and  will  not  admit  any  right 
or  interest  of  the  mortgagor  under  the  homestead  act  to  interyene ;  ^ 
nor  would  such  a  seisin  give  his  wife  a  right  of  dower.  Neither 
the  mortgagor  nor  his  heirs  can  claim  that  the  original  mortgage 
was  extinguished  and  the  new  mortgage  substituted  in  its  place,  un- 
less such  appears  to  have  been  the  intention  of  both  parties.^  But 
as  regards  intervening  liens  of  third  persons,  a  release,  of  the  origi- 
nal mortgage  and  the  taking  of  a  new  one  would  naturally  let  them 
into  a  position  of  priority  to  the  new  mortgage,  and  it  requires  very 
clear  evidence  of  fraud,  accident,  or  mistake,  to  induce  a  court  of 
equity  to  interfere  to  prevent  this  result.* 

Geib  9.  Reynolds,  35  Minn.  331,  28  N.  W.  where  an  intervening  landlord's  lien  was 

Rep.  923.  postponed.    Lasselle  v.  Bamett,  1  Blacltf. 

^  Chase  v.  Abbott,  20  Iowa,  154.  150,  12  Am.  Dec.  217  ;  Steams  o.  Godfrey, 

3  Hnganin  v.  Starkweather,  10  HI.  492.  16  Me.  158 ;  United  States  v.  Crookshank, 

See  Tncker  v.  Alger,  30  Mich.  67.  1  Edw.  233  ;  Washington  Co.  v.  Slaaghter, 

«  Pettis  V,  Darling,  57  Vl.  647.  54  Iowa,  265,  6  N.  W.  Rep.  291 ;  St.  Albans 

^  Burns  V.  Thayer,  101  Mass.  426  ;  Dillon  Tmst  Co.  v,  Farrar,  53  Vt.  542  ;  Barnes  v. 

V.  Byrne,  5  Cat.  455 ;  Swift  v.  Kraemer,  13  Mott,  64  N.  Y.  397, 21  Am.  Rep.  625 ;  Smith 

Cal.  526,  74  Am.  Dec.  603.    Intention  as  v.  Bynum,  92  N.  C.  108;   New  England 

shown  by  the  transaction  will  govern.   How-  Mortg.  Security  Co.  v.  Hirsch  (Ala.),  1 1  So. 

ell  p.  Bnsh,  54  Miss.  437 ;  Jones  v.  Parker,  Rep.  63 ;  Boyd  v.  Beck,  29  Ala.  703 ;  Hel- 

51  Wis.  218,  8  N.  W.  Rep.  124 ;  Walters  v.  metag  v.  Frank,  61  Ala.  67  ;  BoIIesi;.  Chann- 

Walters,  78  Ind.  425.  cey,  8  Conn.  389 ;  Walters  v.  Walters,  73 

^  Sledge  V.  Obenchain,  58  Miss.  670.  Ind.  425.    See,  however,  §  971 ;  Childs  v. 

^  Dingman  o.  Randall,  13  Cal.  512.    See,  Stoddard,  130  Mass.  110. 

however,  Packard  p.  Kingman,  1 1  Iowa,  219, 
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§§  928,  929.]  PAYMENT  AND  DISCHARGE. 

It  does  not  matter  that  the  holder  of  the  interveniDg  lien  aided 
the  mortgagor  in  the  settlement  of  the  first  mortgage  by  means  of 
a  new  note  and  mortgage,  provided  such  lien-holder  acted  fairly, 
without  any  concealment  or  misrepresentation  in  the  matter,  and 
took  no  wrongful  advantage.^ 

When  the  original  mortgage  is  left  undischarged  upon  the  taking 
of  the  second  mortgage,  in  the  absence  of  an  express  s^reement 
that  the  latter  is  received  in  satisfaction  of  the  former,  for  stronger 
reasons  the  original  mortgage  remains  as  a  security  for  the  original 
debt.^  If  the  new  note  and  mortgage  secure  an  additional  amount, 
thiq  fact  shows  a  motive  for  the  transaction,  but  it  has  no  tendency 
to  show  that  the  prior  security  was  extinguished.^  If,  however,  the 
new  note  and  mortgage  be  taken  expressly  in  payment  and  satisfac- 
tion of  the  first,  or  if  they  be  given  in  settlement  of  mutual  run- 
ning accounts,  of  which  the  first  mortgage  debt  is  only  a  part,  the 
first  mortgage  lien  is  discharged  and  not  continued  in  the  second.^ 
The  consideration  of  the  new  note  and  mortgage  may  be  shown  by 
parol  evidence.^ 

928.  The  giving  up  of  the  bond  of  defeasanoe  executed  at 
the  time  of  the  deed  of  the  land  and  constituting  with  it  a  mort- 
gage, and  the  taking  of  a  new  bond  at  a  subsequent  date,  do  not 
defeat  the  transaction  as  a  security  for  the  original  loaii.^ 

929.  The  taking  of  ftirther  security  for  the  mortgage  debt, 
whether  it  be  by  a  second  mortgage  upon  the  same  land  or  real 
or  pereonal  security  upon  other  property,  is  generally  no  waiver 
of  the  original  mortgage."^  Neither  does  the  taking  of  a  new  note 
with  an  indorser  where  there  was  none  originally,  nor  the  taking 
of  a  new  note  without  an  indorser  in  place  of  an  old  one  secured 
by  an  indorsement,  release  the  premises  from  the  lien.^  Nor  does 
the  renewal  of  the  note  with  different  names  have  this  effect;^ 
nor  the  giving  of  the  new  note  different  from  the  old  by  making 

1  New  England  Mortg.  Security  Co.  v.  ^  See  §  252 ;  Judd  v.  Flint,  4  Graj,  557 ; 
Hirsch  (Ala.),  1 1  So.  Rep.  63.  Tennery  v.  Nicholson,  87  111.  464. 

2  Gregoryr.Thoraas,  20  Wend.  17;  Chris-  '  Hutchinson  v.  Swartsweller,  31  N.J. 
tian  V.  Newberry,  61  Mo.  446 ;  Burdett  v.  £q.  205 ;  Firemen's  Ins.  Co.  v,  Wilkinson, 
Clay,  8  B.  Mon.  287,  296 ;  State  v.  Lake,  17  35  N.  J.  £q.  160 ;  Flower  v.  El  wood,  66  HI. 
Iowa,  215, 219 ;  Washington  Co.  o.  Slangh-  438 ;  Burdett  v.  Clay,  8  B.  Mon.  287,  296 ; 
ter,  54  Iowa,  265.  Gregory  v,  Thomas,  20  Wend.  17 ;  Byers  v. 

8  Hill  t7.  Beebe,  13  N.  T.  556.    But  see  Fowler,  14  Ark.  86;  Cissna  t;.  Haines,  18 

Iowa  County  v.  Foster,  49  Iowa,  676,  13  Ind.  496.    And  see  Bank  of  England  v. 

West.  Jnr.  36.  Tarleton,  23  Miss.  173. 

«  Walters  v.  Walters,  73  Ind.  425 ;  New  ^  x)arst  v.  Bates,  51  HI.  439 ;  New  Hamp- 

England    Mortg.    Security  Co.  r.  Hirsch  shire  Bank  v,  Willard,  10  N.  H.  210. 

(Ala.),  11  So.  Rep.  63.  «  Pond  v.  Clarke,  14  Conn.  334. 

«  Walters  v.  Walters,  73  Ind.  425. 
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it  payable  at  a  certain  place  ;  ^  nor  the  giving  of  the  new  note  at 
the  request  of  the  holder  of  the  old  to  one  to  whom  it  was  in- 
tended the  security  should  be  assigned,  such  delivery  to  the  in- 
tended assignee  amounting  in  fact  to  an  assignment  of  the  debt;^ 
nor  the  assumption  of  the  mortgage  debt  by  a  purchaser  of  the 
equity  of  redemption.^  The  taking  of  a  new  bond  and  mortgage 
for  the  amount  of  taxes  and  assessments  paid  by  the  mortgagee  on 
the  mortgaged  property  does  not  of  itself  prevent  his  claiming  the 
same  under  the  lien  of  the  first  mortgage,  or  as  incident  to  that 
lien.*  Of  course,  if  further  security  be  taken  for  part  of  a  mort- 
gage debt,  with  the  intention  and  mutual  understanding  of  the  par- 
ties that  such  part  shall  be  withdrawn  from  the  operation  of  the 
mortgage,  it  will  have  this  efiEect.^ 

930.  The  inoorporating  in  the  new  note  of  an  additional 
sum  loaned  will  not,  in  the  absence  of  an  agreement  to  the  con* 
trary,  discharge  the  mortgage  as  between  the  parties ;  ^  and  parol 
evidence  is  admissible  to  show  that,  at  the  time  the  new  note  wa» 
given,  it  was  agreed  that  the  mortgage  should  continue  as  secu- 
rity for  itJ  And  where  the  note  had  been  increased,  diminished^ 
and  renewed  several  times,  it  was  held  that  the  mortgage  secur- 
ing it  was  still  a  valid  security  for  the  amount  remaining  due  upon 
it,  even  as  against  third  persons.^  Especially  when  the  mortgage 
by  its  terms  is  given  to  secure  notes  made  for  the  accommodation  of 
the  mortgagor,  and  renewals  of  those  notes  from  time  to  time  until 
they  should  all  be  paid,  it  is  not  necessary,  to  constitute  the  notes 
subsequently  issued  renewals,  that  they  should  be  for  the  same 
amounts,  or  for  the  same  periods,  or  that  each  successive  note  should 
have  been  applied  to  take  up  its  immediate  predecessor.  A  con- 
tinuing loan  of  the  same  credit  would  be  within  the  terms  of  the 
mortgage.® 

931.  But  if  a  new  note  for  a  different  ^anoiount,  payable  at 
another  date,  be  given  in  place  of  one  of  several  notes  secured  by 
the  mortgage,  without  any  agreement  that  it  shall  be  secured  by 
the  mortgage,  the  holder  loses  his  right  to  the  security  as  against 

1  Whtttaker  v.  Dick,  5  How.  296,  35  Am.       ^  Port  r.  Robbins,  35  Iowa,  208  ;  Goenen 

Dec.  436.  t;.  Schroeder,  18  Minn.  66;   De  Cottes  v. 

3  Bardett  v.  Clay,  8  B.  Mon.  287  ;  Chris-  Jeffers,  7  Fla.  284.    New  note  including  in- 

tian  V.  Newberrj,  61  Mo.  446,  451.  terest  accrued.    Pomroy  v.  Rice,  16  Pick. 

•  Latiolais  v.  Citizens'  Bank,  33  La.  Ann.  22 ;  Ellsworth  v.  Mitchell,  31  Me.  247. 
1444.  ^  Brinckerhoff  v.  Lansing,  4  Johns.  Ch. 

«  Eagle  Fire  Ins.  Co.  v.  Pell,  2  Edw.  631.  65,  8  Am.  Dec.  538. 

B  Boston  Iron  Co.  v.  King,  2  Cush.  400.  »  Gaalt  v.  McOrath,  32  Fa.  St.  392. 

«  Joyner  v.  Stancill,  108  N.  C.  153,  12  S. 
E.  Rep.  912. 
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the  holder  of  other  notes  secured  by  the  mortgage."^  But  by  agree- 
ment of  the  parties  the  mortgage  may  be  made  to  stand  as  a  secu- 
rity for  a  different  sum.  Thus  it  may  be  continued  for  a  less  sum 
found  due  on  accounting,  or  agreed  upon  by  compromise ;  and  then 
if  there  is  a  default  the  mortgage  will  be  enforced  for  such  amount 
if  it  appear  that  this  amount  was  substituted,  or  agreed  upon,  in 
place  of  the  original  liability.^ 

932.  The  taking  of  a  new  note  for  the  interest  accrued  upon 
a  mortgage  debt  does  not  generally  remove  this  part  of  the  debt 
from  the  security  of  the  mortgage.'  The  indorsement  of  the  amount 
for  which  the  new  note  is  taken  upon  the  original  mortgage  note 
does  not  have  the  effect  of  a  payment  even  as  against  subsequent 
incumbrancers,^  unless  their  dealings  with  the  mortgagor  were 
based  upon  a  knowledge  of  such  indorsement,  and  a  belief  that  such 
Amount  had  been  paid ;  nor  against  a  subsequent  purchaser  of  the 
property  subject  to  the  mortgage,  if  such  purchaser  had  notice  that 
the  interest  was  not  in  fact  paid.^ 

Where  a  note  was  given  for  the  amount  of  interest  accrued  on 
a  mortgage,  together  with  a  further  loan  made  at  that  time,  and 
an  indorsement  was  made  on  the  mortgage  note,  '^Received  on 
the  within,  interest  up  to  date,'*  and  there  was  evidence  that  the 
note  was  intended  by  the  parties  to  be  taken  in  paj'ment  of  the 
interest,  it  was  held  that  such  interest  was  no  longer  secured  by 
the  mortgage.^ 

933.  A  new  note  given  for  the  balance  found  due  on  a  mort- 
gage is  not  invalid  for  want  of  oonsideration,  although  the  old 
note  be  not  given  up,^  but  is  left  with  the  mortgagee  as  collateral 
to  the  new  note.  Under  a  mortgage  for  advances,  a  new  note 
made  afterwards  for  the  balance  of  account  of  such  advances,  the 
creditor  retaining  the  original  note  and  mortgage,  is  regarded 
merely  as  a  statement;  of  the  liquidated  balance.^  An  extension  of 
the  time  of  payment  under  the  new  note  is  a  sufficient  considera- 
tion to  uphold  it. 

934.  A  mortgage  of  indemnity  is  generally  held  to  oover  suo- 

1  Wilhelmi  t;.  Leonard,  IS  Iowa,  330.  See  ^  Frink  v.  Branch,  16  Conn.  2S0;  Ham-' 

Tncker  v.  Alger,  30  Mich.  67.  phreys  v.  Danser,  32  N.  J.  £q.  220. 

^  Renshaw  v,  Taylor,  7  Oreg.  315.  >  Feldman  v,  Beier,  78  N.  T.  293. 

>  EUiot  V.  Sleeper,  2  N.  H.  525 ;  Park-  «  Goenen  v.  Schroeder,  18  Minn.  66.  And 

hurst   V.    CnmmingB,  56   Me.  155 ;  Tylee  see  Meyer  v.  Lathrop,  73  N.  T.  315 ;  Pettis 

V.  Yates,  3  Barb.  222  ;  Bice  v,  Dewey,  54  o.  Darling,  57  Vt.  647. 

Barb.  455  ;  Hutchinson  v.  Swartsweller,  31  ^  Langley  v.  Bartlett,  33  Me.  477 ;  Kap- 

N.  J.  £q.  205 ;  Feldman  v.  Beier.  78  N.  T.  han  v.  Ryan,  16  8.  G.  352. 

293.  8  Kaphan  v.  Ryan,  16  S.  C.  352. 
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oessive  renewals  of  the  note  for  which  the  indemnity  was  taken.^ 
Nor  does  it  make  any  difference  that  the  renewed  note  has  differ- 
ent names  npon  it,  or  is  for  a  different  amount ;  so  long  as  the 
mortgagee  remains  liable  for  the  debt  he  was  indemnified  against, 
he  may,  upon  being  compelled  to  pay  it,  rely  npon  the  protection  of 
the  mortgage.^  Nor  is  it  material  that  the  renewal  note  is  for  a 
larger  amount,  but  signed  and  indorsed  as  the  first  one  was,^  or  that 
there  are  successive  renewals.* 

When  the  surety  does  not  become  liable  upon  the  new  note,  but 
this  is  taken  with  other  sureties,  and  the  old  is  taken  up,  the  condi- 
tion of  the  surety's  mortgage  is  saved,  and  consequently  no  interest 
remains  in  him  which  he  can  pass  by  assignment.^ 

936.  If  a  payment  be  made  upon  a  mortgage  by  oheok  or 
bill  of  exchange  which  is  not  paid,  although  an  indorsement  of 
payment  be  made  upon  the  mortgage  note  or  bond,  yet,  no  part 
of  the  debt  being  actually  paid,  no  part  of  the  mortgage  lien  is 
extinguished.^  A  mortgage  having  been  paid  by  a  check  and  bills 
of  exchange,  the  latter  were  dishonored.  The  title  and  mortgage 
deeds  were  delivered  up  to  the  mortgagor,  together  with  a  receipt 
by  the  mortgagee  declaring  that  the  check  and  bills  were  received 
in  full  of  principal  and  interest  due  npon  the  mortgage,  and  agree- 
ing, whenever  required,  to  execute  a  conveyance  of  the  property. 
The  mortgagor  became  bankrupt  without  having  obtained  a  recon- 
veyance. It  was  held  that  the  mortgage  was  not  discharged,  but 
that  it  might  still  be  foreclosed  for  the  balance  of  the  debt  remain- 
ing unpaid.*^ 

936.  The  merger  of  the  note  in  a  Judgment  does  not  extin- 
guish the  debt,  and  the  mortgage  continues  a  lien  till  it  is  satisfied, 
or  the  judgment  is  barred  by  the  statute  of  limitation.^ 

1  Robinson  v.  Urquhart,  12  N.  J.  Eq.  515 ;  *  Marjland  &  N.  Y.  Coal  &  Iron  Co.  v. 
Eiiston  V.  Friday,  2  Rich.  427,  n.;  Smith  v,  Wingert,  8  Gill,  170;  Tacker  v.  Alger,  30 
Prince,  14  Conn.  472 ;  Boswell  i;.  Goodwin,  Mich.  67,  where  a  dae  bill  was  taken ;  Bur- 
Si  Conn.  74,  81  Am.  Dec.  169 ;  Markell  v.  rows  v.  Bangs,  34  Mich.  304 ;  Hamphrejs 
Eichelberger,  12  Md.  78 ;  Handj  r.  Com-  v.  Danser,  32  N.  J.  £q.  220. 
mercial  Bank,  10  B.  Mon.  98  ;  Chotean  ^  Teed  r.  Carrnthen,  2  T.  &  C.  Ch.  31. 
V.  Thompson,  3  Ohio  St.  424.  ^  lUiaoii :  Priest  v.  Wbeelock,  58  III.  1 14 ; 

3  Nightingale  o.  Chafee,  11  R.  L  609,  23  Darst  v.  Bates,  51  111.  439;  Hewitt  v.  Tem. 

Am.  Rep.  531 ;  National  Bank  v.  Bigler,  pleton,  48  111.  367  ;  Hamilton  v.  Qnimby,  46 

88  N.  T.  51;  Pond  t;.  Clarke,  14  Conn.  111.  90;   Yansant  r.  Allmon,  23  111.  30; 

834,  OTerraling  Peters  v.  Goodrich,  3  Conn.  Wayman  v.  Cochrane,  35  111.  152.   Indiflna : 

146.  Markle  v.  Rapp,  2  Blackf.  268 ;  Hensicker 

>  Boxheimer  t;.  Gann,  24  Mich.  372.  v.  Lambom,  13  Ind.  468 ;  O'Leary  r.  Snedi- 

*  Boxheimer  v.  Gunn,  24  Mich.  372.  ker,  16  Ind.  404;  Jenkinson  v.  Ewing,  17 

*  Abbott  r.  Upton,  19  Pick.  434.  And  Ind.  505;  Cissna  v.  Haines,  18  Ind.  496. 
see  Van  Rensselaer  v.  Akin,  22  Wend.  549 ;  Iowa :  Morrison  v.  Morrison,  38  Iowa,  73 ; 
Ay  res  v,  Wattson,  57  Pa.  St.  360.  State  p.  Lake,  17  Iowa,  216;  Wahl  v,  PhU- 
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The  rule  is  the  same  whether  the  judgment  be  for  the  whole  or 
for  a  part  only  of  the  mortgage  debt,^  and  whether  the  security 
be  in  the  form  of  an  ordinary  mortgage  or  of  a  trust  deed.^  Neither 
does  a  decree  in  a  foreclosure  suit,^  nor  a  judgment  on  scire  facia$^^ 
impair  the  lien  of  the  mortgage ;  nor  the  taking  of  a  recognizance 
for  the  sum  due  in  place  of  the  mortgage  note.^  The  mortgagee 
may  afterwards  foreclose  the  mortgage.^  The  land  is  liable  for  the 
debt  till  the  judgment  is  paid. 

When  the  judgment  is  paid  by  the  mortgagor  or  any  one  claim- 
ing under  him,  the  payment  has  the  effect  of  a  redemption,  and 
gives  him  the  same  rights  in  respect  to  the  property  that  he  woald 
have  had  upon  paying  the  debt  before  judgment.^  And  so,  when 
the  mortgage  is  satisfied  by  a  sale  of  the  mortgaged  land  under  a 
decree  of  foreclosure,  neither  the  mortgage  nor  the  decree  is  any 
longer  a  lien  upon  it.^  But  if  the  proceedings  in  the  foreclosnre 
suit  be  set  aside  and  vacated,  the  judgment  and  sale  do  not  cancel 
the  mortgage,  but  the  lien  remains  and  may  be  enforced  by  new 
proceed  ings.* 

937.  A  Judgment  for  a  portion  of  the  mortgage  debt,  as,  for 
instance,  for  one  of  several  mortgage  notes,  is  no  waiver  of  the  lien 
upon  the  mortgaged  property  for  the  amount  reduced  to  judgment 
If  an-  execution  be  issued  upon  the  judgment,  the  mortgage  lien 
still  continues  until  the  execution  is  actually  satisfied ;  so  that,  if 
the  creditor  is  obliged  to  abandon  his  levy  for  any  reason,  his  rights 
remain  the  same  as  if  no  levy  had  been  made.^^  Neither  does  the 
satisfaction  of  a  judgment  for  a  part  of  the  debt  affect  the  mort- 
gage lien  for  the  balance.  If  one  holding  a  bond  and  mortgage  as 
collateral  security,  for  an  amount  less  than  that  secured  by  the  mort- 

lips,  12  Iowa,  81 ;  Shearer  v.  Mills,  35  Iowa,  Stahl  v.  Roost,  34  Iowa,  475 ;  Peck's  App. 
499;   Hendershott  t;.  Ping,  24  Iowa,  134;  31  Conn.  215;  Eransville  Gas  Light  Co.  p. 
Jordan  v.  Smith,  30  Iowa,  500.    Louiiiana :  State,  73  Ind.  219,  38  Am.  Rep.  129 ;  Lap- 
Lalane  v.  Payne,  42  La.  Ann.  152,  7  So.  ping  v.  Dnffy,  47  Ind.  51 ;  Teal  v.  Hinch- 
Rep;  481.    Maine  :  Jewett  t;.  Hamlin,  68  man,  69  Ind.  379  ;  Riley  v.  McCord,21  Mo. 
Me.  172.    Maaiadiafetts :  Torrey  v.  Cook,  285;  Priest  v.  Wheelock,  58  111.  114.    See, 
116  Maes.  163;   Ely  o.  Ely,  6  Gray,  439.  however.  People  v.  Beebe,  1    Barb.  379; 
Kiffonri:  Riley  v,  McCord,  21   Mo.  285;  Gage  v,  Brewster,  31  N.  Y.  218. 
Thornton  v.  Pigg,  24  Mo.  249.   New  Jen«y :  «  Rockwell  v.  Servant,  63  lU.  424 ;  Helm- 
Flanagan  V.  Westcott,   II    N.  J.   Eq.   (3  bold  v.  Man,  4  Whart.  410. 
Stockt.)  264;  Lewis  v.  Conover,  21  N.  J.  *  Davis  t;.  Maynard,  9  Mass.  242. 
Eq.  230.    Hew  York :  Batler  v.  Miller,  1  N.  «  Thornton  v,  Pigg,  24  Mo.  249. 
Y.  496.  T  Sibley  v.  Rider,  54  Me.  463 ;  Yeomans 

^  Applegate  v.  Mason,  13  Ind.  75 ;  Kemp-  v.  Rexfoni,  35  Pa.  St.  273. 

ner  v.  Corner^  73  Tex.  196,  11  S.  W.  Rep.  ^  People  v,  Beebe,  1  Barb.  379. 

194.  »  Stackpole  v.  Bobbins,  47  Barb.  212, 4B 

s  Hamilton  v.  Qnimby,  46  lU.  90.  N.  Y.  665. 

*  Hendenhott  v.  Ping,  24  Iowa,  134 ;  ^  Applegate  v.  Mason,  13  Ind.  75. 
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gage,  recovers  a  judgment  merely  for  the  amount  of  the  debt  due 
to  himself,  the  satisfaction  of  it  does  not  extinguish  the  mortgage 
lien  for  the  balance.^ 

938.  Judgment  under  trustee  prooeas.  —  A  mortgagor  may  be 
held  to  answer  to  a  trustee  process  brought  by  a  creditor  of  the 
mortgagee  whenever  he  would  be  chargeable  if  the  debt  were  not 
secured,  and  a  payment  under  such  process  will  discharge  the  mort- 
gage pro  tanto?  The  judgment  obtained  in  the  trustee  process 
does  not,  until  it  is  satisfied  wholly  or  in  part,  affect  the  mortgage 
lien.^  But  where  the  mortgagor  was  delayed  in  such  process,  and 
arrested  for  the  debt  and  committed  to  prison,  from  which  he  was 
discharged  on  taking  the  poor  debtor's  oath,  and  the  judgment  was 
thereupon  released  to  him  by  the  creditor,  this  constituted  no  de- 
fence to  an  action  on  the  mortgage.^ 

939.  Prooeedinffs  against  the  mortgagor  personally  by  a  suit 
upon  the  mortgage  debt,  and  his  commitment  to  prison  upon  execu- 
tion, do  not  discharge  the  mortgage.^ 

940.  It  is  generally  held  that  the  release  of  a  Judgment  reoov- 
ered  upon  the  mortgage  debt  discharges  the  mortgage.^  But 
the  mortgagee's  acknowledgment  of  satisfaction  of  judgment  is  not 
conclusive.^ 

Whether  a  foreclosure  commenced  by  entry  under  process  of  law 
is  waived  by  a  subsequent  release  of  the  judgment  is  a  question  of 
fact  for  the  jury,  when  the  evidence  as  to  the  object  of  the  continued 
possession  is  conflicting.^ 

941.  The  failure  to  cheurge  an  indorser  who  has  made  a  mort- 
gage to  secure  the  notes  indorsed  by  him  does  not  discharge  the  lien 
of  the  mortgage.® 

If  a  holder  of  a  mortgage,  upon  assigning  it,  guarantees  the  pay- 
ment of  it,  he  is  liable  as  guarantor  without  notice  of  prosecution 
and  dishonor  of  the  note,  unless  he  can  show  that  he  has  been  pre- 
judiced by  reason  of  the  want  of  notice.  His  liability  being  upon 
the  guaranty  and  not  upon  the  indorsement  of  the  note,  it  is  not 
contingent  upon  notice  of  non-payment  and  protest. ^^ 

942.  The  extension  of  the  time  of  payment  of  a  mortgage  in 

1  Bramagim  v.  Chew,  19  N.  J.  Eq.  130.  «  Porter  v,  Perkins,  5  Mass.  233,  236,  4 

>  Eatoo  i;.  Whiting,  3  Pick.  4S4.    Other-    Am.  Dec.  52. 

wise  if  the  debt  be  not  liable  to  the  process,  ^  Perkins  v,  Pitts,  11  Affaas.  125. 

and  the  trustee  pay  the  judgment  in  his  own  *  Couch  v.  Stevens,  37  N.  H.  169. 

wrong.  '  Mitchell  v.  Clark,  35  Vt  104 ;  Hilton  i;. 

>  Watkins  v.  Cason,  46  Ga.  444.  Catherwood,  10  Ohio  St  109. 

*  Cary  v.  Prentiss,  7  Mass.  63.  1°  Claflin  v.  Reese,  54  Iowa,  544,  6  N.  W. 

^  DaTis  V.  Battine,  2  Rnss.  &  M.  76.  Rep.  729;  Robabaagh  r.  Pitkin,  46  Iowa, 

544. 
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BO  way  impairs  the  security  as  against  subsequent  incumbrancers, 
even  if  this  be  effected  by  a  renewal  of  the  mortgage  note.^  It  of 
course  does  not  impair  the  security  as  against  the  mortgagor  when 
the  debt  extended  is  his  own,  and  he  remains  primarily  liable  for  it. 
But  the  rule  is  different  when  he  has  mortgaged  his  property  to 
secure  the  debt  of  another.^  In  such  case  the  mortgagor  occupies  the 
position  of  a  surety  of  the  debt,  and  an  extension  of  the  time  of 
payment  of  that  debt  without  the  surety's  concurrence  discbarges 
the  mortgage  ;  as,  for  instance,  where  a  wife  mortgages  her  land  to 
secure  notes  indorsed  by  her  husband,  or  any  renewals  of  them,  an 
extension  of  the  time  of  payment  without  a  renewal  would  dis- 
charge her  liability ;  ^  and  in  an  ordinary  mortgage  not  providing 
for  any  renewal  or  continuance  of  it,  any  extension  by  renewal  or 
otherwise  without  her  consent  would  release  her  property/ 

A  wife  who  has  joined  her  husband  in  a  mortgage  of  his  land  is 
not  a  surety,  and  the  mere  extension  of  the  time  of  payment  with- 
out her  consent  does  not  release  her  inchoate  dower  in  the  land.^ 

The  mere  taking  of  collateral  security  to  a  subsisting  mortgage, 
without  an  extension  of  the  time  of  payment  of  the  mortgage,  does 
not  release  a  surety  of  the  mortgagor.^ 

The  extension  of  the  time  of  payment  of  a  mortgage  covering 
several  lots  of  land,  by  agreement  between  the  mortgagor  and  mort- 
gagee, does  not  impair  the  security  as  against  a  purchaser  of  one  of 
the  lots.  He  cannot  complain  that  by  the  extension  the  property 
has  diminished  in  value,  and  the  mortgagor  has  become  insolvent 
His  only  right  Aa  against  the  mortgagee  was  to  pay  the  mortgage 
and  be  subrogated  to  the  mortgagee's  rights,  whereupon  he  could 
foreclose  the  mortgage  at  any  time.^ 

VI.  Revivor  of  Mortgage. 

943.  A  mortgage  after  payment  becomes  functus  officio,  and 
neither  the  mortgagee  nor  any  one  else  has  any  power  to  transfer 
it  as  a  subsisting  security,  or  to  revive  it  to  secure  the  same  or  any 

1  Bank  of  Utica  v.  Finch,  3  Barb.  Cb.  N.  Y.  479 ;  Learjr  v,  Shaffer,  79  Ind.  567, 

298, 49  Am.  Dec.  175 ;  Wbittacre  ».  Fuller,  571. 

5  Minn.  508 ;  Cleveland  i;.  Martin,  2  Head,  «  Bank  of  Albion  v.  Bnrns,  46  N.  T.  170. 

128;  Naltner  v,  Tappey,  55  Ind.  107;  Ford  «  Crawford  v.  Hazelrigg,  117  Ind.  63, 18 

p.  Burks,  37  Ark.  91.  N.  E.  Rep.  60S. 

^  Gahn  v.  Niemcewicz,  11  Wend.  312,  3  *  Firemen's  Ins.  Co.  v.  Wilkinson,  35  N. 

Paige,  614;  Christner  t;.  Brown,  16  Iowa,  J.  £q.  160. 

130 ;  Metz  v.  Todd,  36  Mich.  473 ;  Walker  ^  Case  v.  O'Brien,  66  Mich.  289, 33  N.  W. 

p.  Goldsmith,  7  Oreg.  161.  Rep.  405.   The  extension  in  this  case,more- 

'  See  §  742  ;    Smith    v.  Townsend,  25  over,  was  a  verbal  one  and  was  not  binding. 
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other  liability.^  A  mortgage  given  to  secure  the  repayment  of  a 
legacy  in  case  such  payment  should  prove  to  be  invalid  is  functus 
officio  upon  a  final  decision  being  made  sustaining  the  payment,  and 
cannot  be  enforced  by  an  assignee.^ 

Where  a  mortgagor  pays  and  takes  up  the  mortgage  note  and 
the  next  day  redelivers  it  to  the  mortgagee,  takes  back  part  of  the 
money  paid  on  the  note,  has  the  balance  indorsed  upon  it,  and  agrees 
with  the  mortgagee  that  the  mortgage  shall  remain  as  security  for 
the  money  repaid  to  him,  and  for  a  collateral  liability  incurred  by 
the  mortgagee  for  him,  a  creditor  who  has  attached  the  land  or 
levied  an  execution  upon  it,  or  obtained  any  other  incumbrance 
upon  it,  is  entitled  to  hold  it  discharged  of  the  mortgage.^  It  is  not 
in  the  power  of  the  mortgagee,  by  reloaning  the  money  paid,  to 
revive  the  mortgage  to  the  prejudice  of  a  bond  fide  incumbrancer 
whose  claim  is  subsequent  to  the  mortgage  but  prior  to  the  repay- 
ment; and  it  is  immaterial  that  no  receipt  of  payment  has  been 
indorsed  upon  the  mortgage,  or  upon  the  bond  or  note,  if  the  debt 
has  in  fact  been  once  paid.^  It  does  not  matter  how  the  payment 
is  made  if  the  debt  is  discharged ;  and  if  it  is  discharged  in  part, 
the  mortgage  becomes  void  pro  tanto.  Thus  if  the  mortgaged 
buildings  are  destroyed,  and  the  insurance  money  is,  under  a  clause 
of  the  policy,  paid  to  the  mortgagee,  the  mortgagor  cannot  as  against 
a  junior  mortgage  revive  the  mortgage  by  having  it  assigned  as  se- 
curity for  a  loan  to  be  used  in  rebuilding.^ 

But  a  payment,  to  have  the  effect  of  discharging  the  debt,  must 
be  made  to  the  creditor  ;  and  therefore  if  the  principal  debtor  upon 
a  joint  note,  secured  by  a  mortgage  of  the  property  of  the  other 
joint  maker,  pay  the  amount  of  the  debt  to  the  mortgagor,  who  ob- 
tains an  extension  of  the  mortgage,  thereupon  the  latter  becomes 
the  principal  debtor,  and  the  former  principal  debtor  the  surety. 
The  mortgage  continues  because  there  has  been  no  payment  of  the 
debt.« 

1  McGiyen  p.  Wheelock,  7  Barb.  22 ;  Mead    Barb.  501  ;  Lindsay  v.  Garvin,  31  S.  C.  259, 
I?.  York,  6  N.  T.  449,  57  Am.  Dec.  467 ;    9  8.  £.  Rep.  862. 

Ledyard  v.  Ghapin,  6  Ind.  320 ;  Thomas's  ^  Gardner  v.  James,  7  R.  I.  396 ;  Large 

Appeal,  30  Pa.  St.  378;  Perkins  v.  Sterne,  t;.  Van  Doren,  14  N.  J.  £q.  208 ;  Kellogg  v. 

23  Tex.  561,  76  Am.  Dec.  72;   Fewell  t;.  Ames,  41  Barb.  218;  Parser  v.  Anderson,  4 

Kenler,  30  Ind.  195 ;  Pelton  v.  Enapp,  21  Edw.  17 ;  Tharber  v,  Stimmel,  119  N.  T. 

Wis.  63;    Harris  i^.  Hooper,  50  Md.  537;  641,  24  N.  E.'Rep.  4;  York  Conntj  Sar. 

Dolan  p.  Kehr,  9  Mo.  App.  351 ;  McClare  Bank  v.  RoberU,  70  Me.  384 ;  Mitchell  v, 

V,  Andrews,  68  Ind.  97.  Coombs,  96  Pa.  St.  430. 

2  Rickard  v.  Talbird,  Rice  Ch.  158 ;  York  6  Peiffer  v.  Bates,  45  N.  J.  £q.  311,  19 
County  Sar.  Bank  v,  Roberts,  70  Me.  384.  Atl.  Rep.  612. 

8  Bowman  v.  Manter,  33  N.  H.  530,  66       •  Fields  v,  Sherrill,  18  Kans.  365. 
Am.  Dec.  743;  Warner  v.  Blakeman,  36 
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§  944.]  PAYMENT   AND  DISCHARGE. 

A  mortgage  was  made  by  a  married  woman  to  secure  a  loan 
which  she  contemplated  procuring  to  enable  her  to  make  a  pur- 
chase of  property,  and  the  bond  and  mortgage  were  delivered  to 
the  mortgagee ;  but  the  mortgagor  not  needing  the  money,  the  bond 
and  mortgage  were  redelivered  to  the  mortgagor.  Subsequently, 
the  husband  desiring  a  loan,  his  wife  consented  to  the  use  of  this 
mortgage  to  secure  it,  and  accordingly  the  mortgage  was  delivered 
again  to  the  mortgagee,  together  with  a  new  promissory  note  made 
by  the  wife,  which  referred  to  the  bond  and  mortgage  as  collateral 
security.  It  was  held  that  the  bond  and  mortgage  were  in  no  sense 
paid  up  and  extinguished  securities,  but  were  valid  securities  for 
the  money  loaned  by  the  mortgagee.^ 

944.  When  the  mortgage  debt  is  once  paid,  though  the 
mortgagor  takes  an  assignment  of  the  mortgage  to  himself,  he 
oannot  reissue  the  mortgage  by  assigning  it  to  a  third  person,  so 
as  to  operate  to  defeat  the  claims  of  prior  or  intervening  creditors;* 
nor  can  he  revive  it  to  the  prejudice  of  others  by  repaying  the 
money  to  the  mortgagee  and  agreeing  with  him  that  the  mortgage 
shall  stand  as  security.^  But  if  the  rights  of  third  persons  have 
not  intervened,  the  mortgage  might  be  kept  alive  in  this  way,  or 
for  a  valuable  consideration  might  be  continued  for  another  debt. 
Thus,  a  mortgage  debt  being  due,  the  mortgagor  delivered  a  thou- 
sand dollars  to  the  mortgagee,  which  after  retaining  a  few  days  he 
returned  to  the  mortgagor  at  his  request,  and  it  was  not  indorsed 
upon  the  mortgage.  Although  as  between  the  parties  there  would 
be  no  difl&culty  in  continuing  the  mortgage  lien  for  the  whole 
amount  of  the  mortgage,  as  against  other  creditors  of  the  mortga- 
gor the  payment  is  deemed  to  have  been  made  upon  the  mortgage 
debt,  and  the  redelivery  of  the  money  does  not  revive  the  mort- 
gage lien.* 

Where  a  mortgage  is  given  to  secure  future  advances  to  be  made 
within  a  specified  time,  and  all  the  advances  are  repaid  within  that 
time,  and  the  parties  afterwards  agree  that  the  mortgage  shall  be 
continued  to  secure  further  advances,  it  is  not  a  valid  incumbrance 
as  against  subsequent  purchasers  and  mortgagees.     A  second  mort* 

1  Darfee  v.  Knowles,  18  N.  Y.  St.  Rep.  «  Marvin  r.  Vedder,  5  Cow.  671 ;  Maui 

583,  2  N.  Y.  Supp.  466.  ».  York,  6  N.  Y.  449 ;  Charopney  ».  Coope, 

>  Gardner  v.  James,  7  R.  I.  396 ;  Carlton  32  N.  Y.  543,  reversing  34  Barb.  539 ;  Bow- 

V,  Jackson,  121  Mass.  592.    And  see  Whit-  man  v.  Manter,  33  N.  H.  530,  66  Am.  Dec 

nej  V.  Franklin,  28  N.  J.  £q.  126 ;  Blake  v.  743. 

Broughton.  107   N.  C.  220,  12  S.  E.  Rep.  *  Marvin  v.  Vedder,  5  Cow.  671.    And 

127  ;  Walker  v.  Mebane,  90  N.  C.  259 ;  Bal-  see  Darst  v.  Gale,  83  III  136. 
lard  V,  Williams,  95  N.  C  126. 
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BEYIVOB  OF  MORTGAGE.  [§§  945,  946. 

gage,  which  is  made  and  duly  recorded  thereafter,  although  given 
to  secure  an  antecedent  indebtedness,  displaces  the  lien  of  the  re- 
newed first  mortgage  for  money  advanced  under  the  renewal.^ 

946.  If  an  assigmment  be  made  at  request  of  the  mortgagor 
to  another  creditor  of  his,  although  the  consideration  for  the  as- 
signment moves  from  the  fnortgagor  and  not  from  the  assignee,  the 
transaction  does  not  amount  to  a  payment  of  the  mortgage,  but  the 
assignee  may  enforce  it.^  In  such  case,  especially  if  the  arrange- 
ment for  the  subsequent  transfer  of  the  mortgage  be  made  at  the 
time  it  was  originally  given,  or  at  the  time  it  is  paid,  the  mortgage 
will  be  kept  alive,  and  the  benefit  of  it  secured  to  the  subsequent 
assignee  to  the  exclusion  of  the  mortgagor's  creditors.^ 

And  so  if  a  mortgagor,  upon  paying  the  mortgage  debt,  at  the 
same  time  has  the  mortgage  assigned  to  a  third  person,  and  after- 
wards borrows  money  of  another  and  has  the  mortgage  transferred 
to  him  as  security  for  this  loan,  the  latter  assignment  gives  new  life 
to  the  mortgage,  although  it  was  of  no  validity  in  the  hands  of  the 
former  assignee.^ 

But  if  a  mortgage  is  paid  unconditionally  before  maturity,  and 
the  mortgage  and  note  are  thereupon  returned  to  the  mortgagor  un- 
cancelled, with  no  agreement  for  keeping  them  alive,  and  a  few 
days  afterwards  the  mortgagee  at  the  request  of  the  mortgagor  as- 
signs the  note  to  another  creditor  of  his,  the  mortgage  is  not  revived. 
It  became  void  by  its  terms  upon  its  unconditional  payment  by  the 
mortgagor.     A  mortgage  cannot  be  made  by  a  parol  agreement.*^ 

946.  Redelivery  of  note.  —  Where  a  mortgage  note  is  found 
among  the  mortgagor's  papers  after  his  death,  the  presumption,  in 
the  absence  of  all  evidence  of  the  time  and  manner  of  payment,  is 
that  it  was  paid  according  to  its  terms ;  and  the  estate  of  the  mort- 
gagee is  thereupon  terminated  without  a  release.  A  return  of  the 
note  by  the  heirs  of  the  mortgagor  to  the  heirs  of  the  mortgagee 
would  not  revive  the  mortgage,  as  that  was  extinguished.^  By  the 
performance  of  the  condition  of  a  mortgage  the  condition  is  saved, 
and  the  mortgagor  is  in  of  his  former  estate.     The  mortgage  can- 

1  Norwood  V,  Norwood  (S.  C.)»  15  S.  E.  see  Hoy  v.  Bramhall,  19  N.  J.  Eq.  74,  563, 

Rep.  382.  97  Am.  Dec  687 ;  Goulding  v.  Bunster,  9 

>  Sheddj  V.  Geran,  113  Masa.  378 ;  Her-  Wis.  513 ;  Hall  v.  Soathwick,  27  Minn.  234, 
manns  v.  Fanning,  151  Mass.  1,  23  N.  £.  6  N.  W.  Rep.  799. 

Rep.  493.  *  Bailey  v.  Rockafellow  (Ark.),  21  S.  W. 

>  Hubbell   p.  Blakeslee,  71   N.  T.  63 ;    Rep.  227 ;  Johnson  v.  Anderson,  30  Ark. 
Champney  v.  Coope,  32  N.  Y.  543 ;  Coles    745  ;  Wells  r.  Rice,  34  Ark.  346. 

V.  Appleby,  87  N.  T.  114;  Honseman  v.       *  Richardson  v.  Cambridge,  2  Allen,  118, 
Bodine,  122  N.  Y.  158,  25  N.  £.  Rep.  255.      79  Am.  Dec.  767. 
«  Bolles  V.  Wade,  5  N.  J.  Eq.  458.    And 
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§  d47.]  PATMEMT  AND  DISCHARGE. 

not  be  continued  in  force  by  parol  agreement,  e^en  if  the  note  be 
reissued  for  value.^ 

After  a  mortgage  has  been  paid  and  discharged,  it  would  seem 
that  to  reviye  it  the  same  formalities  of  an  instrument  under  seal 
are  necessary  as  were  requisite  to  create  the  mortgage  in  the  Bret 
instance.  Effect  may  in  some  instances  be  given  to  an  instrument 
made  with  the  intention  of  reviving  the  mortgage  by  declaring  it 
to  be  an  equitable  mortgage.  This  was  done  in  a  case  where  the 
owner  of  the  equity  of  redemption,  who  had  assumed  the  payment  of 
the  mortgi^e,  paid  the  first  of  the  three  mortgage  notes  to  the 
mortgagee,  who  wrote  upon  it  a  receipt  of  payment  and  surren- 
dered it.  The  owner  of  the  equity  subsequently  obtained  a  loan 
of  money,  and  by  an  agreement  between  him,  the  mortgagee,  and 
the  person  making  the  loan,  the  receipt  of  payment  was  erased, 
and  an  indorsement  of  the  note  made  to  the  lender,  with  an 
agreement  made  by  all  the  parties,  but  not  under  seal,  written  upon 
the  back  of  the  note,  whereby  the  mortgagee  assigned  the  note  and 
the  incident  security  in  the  mortgage,  and  extended  the  time  of 
payment  as  to  the  mortgagor,  with  the  understanding  that  the  pay- 
ment of  this  note  should  be  postponed  to  that  of  the  two  other 
notes.  Although  the  agreement  could  not  operate  in  the  way  in- 
tended, as  a  revival  of  the  mortgage,  effect  was  given  to  it  as  an 
agreement  to  charge  the  lands  as  an  equitable  mortgage.^ 

When,  by  any  arrangement  between  the  mortgagee  and  mortga- 
gor, the  mortgage  is  continued  in  force  as  a  security  for  a  new  in- 
debtedness, although  the  mortgage  has  no  binding  force  as  a  mort- 
gage, yet  a  court  of  equity  will  not  aid  the  mortgagor,  who  has 
obtained  the  mortgagee's  money  upon  the  strength  of  such  arrange- 
ment, in  obtaining  a  release  or  discharge  of  the  mortgage  ;  nor  will 
it  aid  one  to  do  this  who  has  taken  a  conveyance  of  the  land  from 
the  mortgagor  with  a  knowledge  of  the  facts.^ 

947.  After  a  mortgage  is  once  paid,  whether  it  oan  by  a 
mere  verbal  agreement  of  parties  be  transferred  to  a  nem 
debt,  which  it  was  not  originally  given  to  secure,  may  be  ques- 
tioned,^ but  it  is  certain  that  the  mortgage  cannot  be  retained 

^  Holroan  v.  Bailey,  3  Met.  55 ;  Merrill  *  JosIjd  r.  Wjmtm,  5  Allen,  6S ;  Merrill 

t;.  Chase,  3  Allen,  339  ;  Farbush  v.  Good-  v.  Chase,  3  Allen,  339.    Where  a  mortgage 

win,  25  N.  H.  425.    See,  however,  Plirser  v.  was  giren   to    secure  advances  for  1886, 

Anderson,  4  Edw.  17.  which  were  afterwards  nearly  all  repaid, 

^  Peckham  v.  Haddock,  36  UL  38.  parol  evidence  is  inadmissible  to  show  that 

'  Joslyn  V.  Wyman,  5  Allen,  62 ;  North*  it  was  subsequently  agreed  that  the  mort- 

borough  V.  Wood,  142  Mass.  551,  8  N.  E.  gage  should  be  retained  as  security  for  other 

Rep.  591.  and  further  advances  for  1887,  not  preri- 
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against  the  will  of  the  mortgagor  as  security  for  another  debt.^ 
Where  a  mortgage  was  given  under  an  agreement  that  the  mort- 
gagee should  pay  off  two  existing  mortgages,  but  the  mortgagee, 
instead  of  satisfying  them  of  record,  took  an  assignment  of  them, 
and  afterwards  the  mortgagor  agreed  they  should  stand  as  security 
for  another  loan,  it  was  held  that  the  prior  mortgages  were  paid  by 
the  giving  of  the  new  mortgage,  and  that  no  validity  was  given 
them  by  the  subsequent  agreement.^  The  consideration  named  in 
a  deed  being  the  payment  of  a  prior  mortgage,  payment  of  the 
mortgage  by  the  grantee  extinguishes  it,  and  he  cannot  keep  it 
alive  by  taking  an  assignment  of  it.^ 

A  mortgage  upon  a  homestead  once  paid  cannot  be  revived  by  the 
agreement  of  the  husband  alone,  either  verbal  or  written,  where 
a  statute  provides  that  an  alienation  of  the  homestead  shall  not 
be  valid  without  the  signature  of  the  wife.  The  wife's  assent  is 
necessary.^ 

A  mortgage  which  a  debtor  after  paying  it  redelivered  to  his 
creditor  as  security  for  a  new  loan  cannot  be  enforced  by  foreclosure 
after  the  death  of  the  debtor,  though  the  debtor  himself  might  be 
estopped  to  deny  that  the  mortgage  was  a  security  for  the  new  loan.^ 
This  rule  applies  as  wAl  to  an  absolute  deed  and  parol  defeasance. 
Such  a  mortgage  when  once  paid  cannot,  without  consent  of  all 
persons  interested  in  the  property,  be  held  for  another  debt  of  the 
grantor,  but  he  can  compel  a  reconveyance.^ 

A  mortgage  for  a  definite  sum,  after  the  payment  of  that  sum, 
cannot  be  held  as  security  for  a  further  indebtedness  without  an 
agreement  to  that  effect.  "  There  never  was  a  case,"  says  Lord 
Eldon,^  ^^  where  a  man  having  taken  a  mortgage  by  a  legal  con- 
veyance was  afterwards  permitted  to  hold  that  estate  as  further 
charged,  not  by  a  legal  contract,  but  by  inference  from  the  posses- 
sion of  the  deed."  Something  more  than  a  subsequent  verbal  agree- 
ment is  necessary  in  order  to  make  the  mortgage  available  for  future 
liabilities.^ 

ouslj  contemplated  or  proyided  for  therein.  Rep.  534  ;  Goodyear  v.  Goodyear,  72  Iowa, 

O'Neill  r.  Bennett  (S.  C),  11  S.  E.  Rep.  329,  33  N.  W.  Rep.  142. 

727 ;  Lindsay  o,  Garvin,  31  S.  C.  259,  9   8.  ^  Spencer  v.  Fredendall,  15  Wis.  666. 

£.  Rep.  862.  ^  Thompson  v.  George,  86  Ey.  311,  5 

1  Beardsley  v.  Tuttle,  11  Wis.  74.  S.  W.  Rep.  760. 

^  Luce  V.  American  Mortg.  Co.  6  Dak.  *  Spencer  v.  Fredendall,  15  Wis.  666. 

122,  50  N.  W.  Rep.  621.  '  Ex  parte  Hooper,  19  Ves.  477. 

*  Fouche  V.  Delk  (Iowa),  48  N.  W.  Rep.  <  Johnson  v.  Anderson,  30  Ark.  745 ; 

1078;  Johnson  p.  Walter,  60  Iowa,  315,  14  Whiting    v.    Beebe,    12    Ark.    421,    428; 

N.  W.  Rep.  325 ;  Byington  r.  Fountain,  61  Walker  v.  Snediker,  Hoff.  145. 
Iowa,  512,  14  N.  W.  Rep.  220,  16  N.  W. 
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§§  948,  949.]  PAYMENT  AKD  DISCHARGE. 

A  purchaser  of  land  subject  to  a  mortgage  having  paid  the  mort- 
gage notes,  and  afterwards  obtained  a  loan  upon  them  by  represen- 
tations leading  to  the  belief  that  the  mortgage  was  still  a  subsisting 
lien,  is  estopped  from  showing  and  insisting  upon  the  fact  of  the 
payment  of  the  notes.  It  would  be  a  fraud  on  his  part  thus  to  con- 
tradict a  statement  to  the  injury  of  another  who  had  been  influ- 
enced to  act  upon  the  statement  as  true.^ 

948.  Generally  the  chief  difficulty  in  reviving  or  pontinuinfir 
in  force  a  mortgage  which  has  been  substcuitiaily  satisfied  is 
on  account  of  the  intervening  rights  of  third  persons,  which 
would  be  thereby  injuriously  affected.  The  condition  of  a  mort- 
gage haying  been  performed,  a  subsequent  incumbrancer  has  the 
right  to  avail  himself  of  the  advantage,  and  not  to  be  postponed  to 
equities  newly  created  which  in  fact  are  subsequent  to  his  own 
claim.2  Thus,  a  mortgage  given  to  indemnify  the  mortgagee  for 
his  liability  as  an  indorser  of  the  mortgagor's  note  cannot,  after  the 
payment  of  that  note,  be  assigned  for  the  mortgagor's  benefit  aa 
security  for  another  debt,  as  against  the  holder  of  a  second  mort- 
gage upon  the  estate  then  of  record,  although  as  between  the  mort- 
gagor and  the  assignee  it  would  be  a  good  security.^ 

The  question  in  these  cases  is,  whether  the  original  debt  has 
been  satisfied  within  the  terms  of  the  mortgage.  It  does  not  mat- 
ter whether  this  has  been  accomplished  by  payment  in  money,  or 
by  the  acceptance  of  anything  else  in  its  place.  Other  security 
may  be  taken  in  place  of  the  original  debt,  under  agreements  or 
circumstances  which  make  the  acceptance  of  the  new  security  a 
discharge  of  the  old  ;  and  whenever  this  happens  the  original  mort- 
gage cannot,  as  against  third  persons  especially,  be  dealt  with  as 
a  subsisting  security.*  But  where  the  original  mortgage  surren- 
dered before  maturity  remains  uncancelled  of  record,  and  the  mort> 
gage  notes  are  reissued,  the  indorsers  of  those  notes  and  the  holders 
of  them  may,  under  some  circumstances,  have  priority  over  a  mort- 
gage subsequently  executed,  the  mortgagor  and  the  subsequent 
mortgagees  being  equitably  estopped  to  claim  that  the  original 
mortgage  was  discharged.^ 

949.  A  wife  who  mortgages  her  separate  property  to  secure 
her  husband's  debt  is  a  surety,  and  as  such  is  entitled  to  the  ben- 

1  International  Bank  v.  Bowen,  80  III.  *  Parser  v.  Anderson,  4  Edw.  17. 

541.  «  McGWeu  v.   Wheelock,  7    Barb.    22; 

^  Jones  17.  Brogan,  29  N.  J.  £q.  139.    So  Hodgman  v.  Hitchcock,  15  Vt.  374. 

a  grantor  after  payment  by  a  parchaser,  *  Jordan  p.  Forlong,  19  Ohio  St  89. 
who  bad  assumed  the  mortgage.    Swope  v, 
Leffingwell,  4  Mo.  App.  525. 
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FORECLOSURE  DOES  NOT  CONSTITUTE  PAYMENT.    [§§  949  a,  950. 

efit  of  all  securities  which  the  creditor  receives  from  her  husband 
for  the  debt,  and  therefore  the  proceeds  of  other  security  for  the 
debt  should  be  first  applied  to  relieve  her  estate ;  and  although  an 
application  to  the  payment  of  a  further  debt  of  the  husband,  made 
with  his  approval,  is  binding  against  him,  as  against  the  wife  it  is 
a  perversion  of  the  security,  and  operates  to  discharge,  to  the  extent 
of  it,  the  lien  upon  her  land.^ 

A  wife  having  joined  in  a  mortgage  to  release  her  right  of  home- 
stead and  right  of  dower  in  land  mortgaged  by^her  husband,  to 
secure  his  indebtedness,  is  entitled  to  the  benefit  of  payments  made 
upon  the  mortgage  and  indorsed  upon  the  note ;  so  that  without 
her  consent  the  mortgagee  and  her  husband  cannot,  by  a  subsequent 
arrangement,  apply  the  payment  made  upon  the  mortgage  debt  to 
another  indebtedness,  and  agree  that  the  mortgage  shall  stand  secu- 
rity for  the  original  amount  of  the  debt.  In  a  subsequent  foreclosure 
the  mortgage  can  be  enforced  as  against  the  husband  according  to 
the  agreement  made  by  him ;  but  as  against  the  wife,  only  for  the 
balance  of  the  mortgage  after  the  payment  made  upon  it.^  If  there 
is  no  payment,  an  extension  or  renewal  of  the  debt  does  not  inval- 
idate the  security  as  against  the  homestead.^ 

.  949  a.  A  foreclosure  may  be  opened  and  the  mortgage  rein- 
stated by  the  agreement  or  acts  of  the  parties  clearly  recogniz- 
ing the  mortgage  as  an  existing  obligation.  Thus,  after  a  decree  of 
foreclosure,  if  the  mortgage  debtor  makes  and  the  mortgage  cred- 
itor receives  payments  of  principal  or  of  interest,  the  mortgjige  is 
reinstated,  with  the  same  right  of  redemption  that  existed  before 
any  decree  of  foreclosure  was  made.* 

VII.  Foreclosure  does  not  constitute  Payment. 

950.  A  foreclosure,  whether  strict  or  otherwise,  does  not  of 
itself  discharge  the  mortgage  debt.^  The  mortgagee  may  sue 
for  and  recover  the  debt  or  the  balance  of  it.  A  foreclosure  sale, 
either  by  decree  of  court  or  under  a  power,  fixes  the  amount  of  the 
deficiency.  After  a  strict  foreclosure,  a  suit  at  law  may  be  main- 
tained for  any  deficiency  which  may  be  proved  in  the  suit.     The 

^  Porvis  V.  Carataphan,  73  N.  C.  575.  Smith  v.  Lamb,  1  Vt.  395 ;  Devereaax  v. 

^  Brockschmidt   v.    Hagebusch,    72    111.  Fairbanks,  52  Vt.  587;   Yansant  v.  All- 

562.  mon,  23  HI.  SO;  Brown    v.  Wernwag,   4 

*  Hambrick  r.  Jones,  64  Miss.  240.  Blackf.  1 ;  Nunemacher  v.  Ingle,  20  Ind. 

^  Lounsbnry  v.  Norton,  59  Conn.  170,  22  135;  Germania  Building  Asso.  v,  Neil],  93 

Atl.  Rep.  153.  Pa.  St.  322.     Bat  in  Maaiaohiisetts  a  judg- 

^  §  1667;  Shepherd  v.  Maj,  115  U.  S.  ment  for  the  debt  or  anj  part  of  it  opens  a 

505 ;   Strong  o.   Strong,  2   Aikens,   373 ;  foredoeure  bj  entiy  and  possession.  §  1274. 
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§95   -* 

commencement  of  the  action  for  the  debt  does  not  of  itself  destroy 
the  effect  of  a  strict  foreclosure,  but  the  mortgagor  is  thereupon 
entitled  to  bring  his  bill  for  a  redemption,  and  upon  a  payment  of 
the  whole  debt  to  have  a  reconyeyance ;  but  if  he  does  not  so  elect, 
and  a  judgment  be  recovered  against  him  for  the  difference  only 
between  the  estimated  value  of  the  estate  and  the  debt,  there  is 
no  equity  in  allowing  him  thereafter  to  redeem.^ 

Foreclosure  when  complete  is  a  satisfaction  of  the  debt  to  the 
amount  of  the  value  of  the  property  at  the  time  when  the  mort- 
gagor's right  was  extinguished  ;  and  when  the  mortgaged  premises 
are  of  greater  value  than  the  debt,  of  course  the  debt  is  fully  satis- 
fied.^ If  the  property,  after  the  extinction  of  the  equity  of  redemp- 
tion, depreciates  in  value,  the  loss  falls  upon  the  mortgagee  and  not 
upon  the  mortgagor.  The  question  of  the  value  of  the  land  at  the 
time  the  foreclosure  is  complete  is  one  of  fact,  to  be  determined  on 
all  the  evidence.^ 

The  foreclosure  sale  does  not  itself  satisfy  the  mortgage  debt,  in 
whole  or  part,  until  the  proceeds  of  the  sale  are  received  by  the 
mortgagee,  or  by  the  trustee  or  officer  making  the  sale.  If  the 
sale  is  made  by  a  sheriff,  his  return  on  the  mortgage  of  sale  and  sat- 
isfaction to  the  amount  bid  is  only  primd  facie  proof  of  such  satis- 
faction. It  may  be  shown  that  the  purchaser  refused  to  accept  the 
deed,  claiming  that  the  title  was  bad  ;  and  in  snch  case,  no  satisfac- 
tion of  the  mortgage  debt  having  been  made,  a  surety  upon  the 
mortgage  bond  is  not  discharged.^ 

An  agreement  by  a  junior  mortgagee  to  pay  off  a  prior  mort- 
gage is  substantially  performed  by  allowing  the  prior  mortgage 
to  be  foreclosed,  and  buying  in  the  property  at  the  sale  for  an 
amount  sufficient  to  pay  the  prior  mortgage  debt.^ 

In  Connecticut  the  law  at  one  time  was,  that  a  foreclosure  and 
possession  of  the  mortgaged  property  extinguished  the  mortgage 
debt ;  ^  but  this  was  long  since  changed  by  a  statute  providing  that 

1  LoTell  v.  Leland,  3  Vt.  581 ;  Noyes  v,  *  Lane  v.  Barron,  64  N.  H.  877,  9  AtL 

Rockwood,  56  Vt.  647.  Rep.  544. 

3  §  1667  ;  Lovell  v.  Leland,  3  Vt.  581 ;  «  Howell  Coanty  v.  Wbedcr  (Mo.),  18  S. 

Sowles  p.  Witters,  54  Fed.  Rep.  568;  Paris  W.  Rep.  1080. 

V,  Halett,  26  Vt.  308 ;  Hatch  v.  White,  2  ^  Hill  r.  Helton,  80  Ala.  598»  1  So.  Bep. 

Gall.  152;  Amory  v.  Fairbanks,  3  Mass.  840. 

562 ;  Dankley  v.  Van  Bnren,  3  Johns.  Ch.  '  Derby  Buik  o.  Landoii,  3  Conn.  68 ; 

330;  Hard  v.  Coleman,  42  Me.  182;  Green  Coit  v.  Fitcb,  Kirby,  864, 1  Am.  Dec  SO; 

V.  Cross,  45  N.  H.  574 ;  Nojes  p.  Rockwood,  M'Ewen  v.  Welles,  1  Root,  808,  1  Am. 

56  Vt.  647 ;  Clark  v.  Jackson,  64  N.  H.  Dec.  39. 
388,  11  Atl.  Rep.  59;  Androscoggin  Bank 
V.  McEenney,  78  Me.  442. 
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the  property  should  be  held  to  be  taken  at  its  value  only,  and  so 
much  of  the  debt  as  remained  should  stand  as  before.^  If  the  value 
of  the  property  exceeds  the  debt,  the  foreclosure  when  absolute  op- 
erates even  at  law  as  a  payment  of  the  debt.^  But  until  the  title  of 
the  mortgagee  has  become  absolute  by  the  expiration  of  the  time 
limited  for  redemption  after  a  decree  of  foreclosure,  the  debt  is  not 
satisfied  even  in  part.^  The  purchase  of  the  equity  of  redemption 
by  the  mortgagee  at  a  sale  by  the  mortgagor's  assignee  in  insolvency 
or  on  execution  is  not  at  law  a  satisfaction  of  the  mortgage  debt, 
and  the  mortgagee  is  not  estopped  from  claiming  that  the  property 
is  of  less  value  than  the  amount  of  the  debt.^ 

961.  The  union  of  the  titles  of  the  mortfiragor  and  mortgagee 
in  the  latter  or  his  assignee  is  tantamount  to  a  foreclosure,  and 
is  payment  of  the  mortgage  debt  to  the  extent  of  the  value  of  the 
premises.^  Especially  if  the  mortgagee  takes  a  release  of  the  equity 
of  redemption  by  a  deed  reciting  a  full  consideration  and  contain- 
ing full  covenants,  the  mortgage  debt  will  be  presumed  to  be  dis- 
charged, in  the  absence  of  very  strong  proof  to  the  contrary.^  The 
fact  that  no  demand  for  the  debt  is  made  for  a  long  time  afterwards 
strengthens  the  presumption.*^  Not  infrequently  it  is  expressly 
agreed  between  the  parties  that  the  premises  shall  be  taken  in  sat- 
isfaction of  the  mortgage  debt,^  in  which  case  the  deed  of  release 
from  the  mortgagor  may  well  declare  this  fact.  Where  another 
mortage  is  held  as  collateral  to  that  which  is  satisfied  by  a  release 
of  the  equity  of  redemption,  such  collateral  mortgage  is  thereby 
discharged.^ 

If  a  mortgagee  purchases  the  entire  mortgaged  property  at  a  sale 
other  than  a  regular  foreclosure  sale,  the  purchase  extinguishes  the 
mortgage  debt  to  the  extent  of  the  price  paid,  if  the  sale  was  a  fair 
and  valid  one,  otherwise  to  the  extent  of  the  value  of  the  property  ; 
and  if  the  mortgagee  buys  at  an  execution  sale  one  of  several  par- 
cels covered  by  the  mortgage,  the  mortgage  debt  is  extinguished  to 

1  Fo0t  V.  Tradesmen's  Bank,  28  Conn.    209 ;  Post  v.  Tradesmen's  Bank,  28  Conn. 
420.  420. 

>  Bassettv.  Mason,  18  Conn.  131.  ^  Triplett  v.  Farmlee,  16  Neb.  649. 

'  Feck's  Appeal,  31  Conn.  215.  ^  Bamet  v.  Denniston,  5  Johns.  Ch.  35. 

*  Post  V.  Tradesmen's  Bank,  28  Conn.  See,  also,  Loomer  v.  Wheelwright,  3  Sandf. 

420 ;  Findlay    v,  Hosmer,  2    Conn.    350 ;  Ch.  135 ;  Brewer  v.  Staples,  3  Sandf.  579 ; 

Clark  V.  Jackson,  64  N.  H.  388,  11  Atl.  Jennings  v.  Wood,  20  Ohio,  261 ;  Corwin  v. 

Rep.  59,  quoting  text.  CoUctt,  16  Ohio  St.  289. 

>  §848;  Spencer  V.  Harford,  4  Wend.  381 ;  ^  CaUin  v.  Washburn,  3  Yt.  25,  42. 
Marston  v.  Marston,  45  Me.  412;  Puffer  v.  *  Wheelwright  v.  Loomer,  4  Edw.  232  ; 
Clark,  7  Allen,  80.    See  Cattel  r.  Warwick,  McGiven  p.  Wheelock,  7  Barb.  22. 

6  N.  J.  L.  190;  Hatz's  Appeal,  40  Pa.  St. 
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the  extent  of  the  price  paid  by  the  mortgagee,  if  the  purchase 
was  a  fair  and  valid  one ;  though  it  has  been  held  that  the  debt  is 
extinguished  in  the  proportion  which  the  true  value  of  the  parcel 
bears  to  the  value  of  the  whole  property,  when  the  mortg^igee's 
bid  at  the  sale  was  for  a  less  sum.^ 

951  a.  By  agreement  of  the  parties,  a  foreolosure  may 
amount  to  a  full  satisfaction  of  the  mortgage  debt,  without 
regard  to  the  value  of  the  property.  In  a  suit  to  cancel  a  judgment 
rendered  for  the  balance  of  a  debt  after  foreclosure  of  a  mortgage, 
the  mortgagor  alleged  an  agreement  that  he  should  turn  over  the 
land  to  the  mortgagee  in  full  payment,  but  that,  being  unable  to 
make  a  good  title  because  of  pending  suits  against  him,  an  amicable 
foreclosure  was  had,  and  the  judgment  for  the  excess  was  left  unsat- 
isfied, by  neglect  or  oversight.  It  was  held  that,  the  evidence  be- 
ing doubtful  on  this  point,  the  fact  that  no  attempt  to  enforce  the 
judgment  was  made  for  seventeen  years  would  turn  the  scale  in  the 
mortgagor's  favor.  The  agreement  to  give  up  without  contest  all 
the  land  covered  by  the  mortgage  in  satisfaction  of  the  debt  was  a 
good  and  sufficient  consideration  for  the  agreement  to  release  the 
mortgagor  from  personal  liability.^ 

952.  When  foreclosure  is  made  by  entry  and  possession, 
the  mortgage  debt  is  thereby  paid  iu  full  or  in  part,  according  to 
the  value  of  the  land,^  but  the  foreclosure  must  be  complete,  and 
the  title  of  the  mortgagee  indefeasible,  before  any  defence  of  pay- 
ment can  be  set  up  by  the  mortgagor  by  reason  of  the  proceedings 
to  foreclose.^  The  value  of  the  property  is  ascertained  by  appraise- 
ment when  suit  is  brought  for  the  debt.  But  if  a  mortgagee  who 
has  never  entered  under  his  own  mortgage  purchases  the  title  of  a 
prior  mortgagee  who  has  foreclosed  his  mortgage,  and  afterwards 
brings  suit  on  his  own  mortgage  note,  the  mortgagor  is  not  allowed 
to  prove,  as  evidence  that  such  debt  is  paid,  that  the  mortgaged 
premises  and  the  rents  and  profits  received  by  the  mortgagees  are 
of  greater  value  than  the  sums  secured  by  both  mortgages,  for  by 
the  conveyance  from  the  prior  mortgagee  the  second  mortgagee  ob- 
tained an  absolute  title  wholly  independent  of  his  own  mortgaga^ 

A  mortgage  and  note  assigned  as  collateral  security  for  a  debt 
become  a  trust  in  the  hands  of  the  assignee  for  the  benefit  of  all 
parties  interested  ;  and  if  the  assignee  forecloses  the  mortgage  by 

1  Trimmier  V.  Vise,  17  S.  C.  499,43  Am.  Mass.  562;  Hatch  v.  White,  2  Gall.  152; 

Rep.  624.  Doolej  v.  Potter,  140  Mass.  49,  2  N.  £.  Bep. 

3  Renwick  v,  Wheeler,  4S  Fed.  Rep.  431.  935. 

<  Newall  V.  Wright,  3  Mass.    133,  150,  «  West  v.  Chamberlin,  8  Pick.  336. 

3  Am.  Rep.  9S  ;  Amory  v.  Fairbanks,  3  *  Hedge  t;.  Holmes,  10  Pick.  3S0. 
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entry  and  three  years'  possession,  the  relation  of  the  parties  is  not 
changed,  bnt  the  property  as  well  after  foreclosure  as  before  is  held 
in  trust ;  first  to  pay  the  debt  for  which  it  is  pledged,  and  then  the 
surplus  to  the  owner.  Such  foreclosure  does  not  operate  as  pay- 
ment of  the  debt,  bnt  the  property  must  still  be  reduced  to  cash 
by  a  fair  and  proper  sale  of  it.  Any  rise  in  value  in  the  mean  time 
is  the  assignor's  gain,  and  any  decline  in  price  is  his  loss.  The  pay- 
ment dates  only  from  the  actual  sale  of  the  property  and  conversion 
into  money  .1 

963.  Qenerally  upon  a  foreclosure  sale  of  the  property  the 
mortgage  debt  is  extinguished  to  the  amount  of  the  purchase* 
money ,2  whether  the  sale  be  under  a  power,  or  by  a  decree  of  a 
court  of  equity  in  a  foreclosure  suit,  or  upon  a  judgment  for  the 
debt.  If  the  debt  be  fully  paid  by  such  sale,  it  seems  that  the 
purchaser  is  not  entitled  to  hold  the  note  or  bond  for  the  greater 
security  of  his  title  without  the  debtor's  assent,  inasmuch  as  he  ia 
entitled  to  have  this  evidence  of  the  debt  delivered  up  to  him  and 
cancelled.^  If,  upon  a  foreclosure  sale  duly  made,  the  full  amount  of 
the  niortgage  debt,  together  with  the  expenses  of  the  sale,  be-  re- 
ceived, the  mortgage  debt  is  paid ;  and  if  the  mortgagee  himself 
bids  the  full  amount  of  the  debt  secured  and  the  expenses  of  sale^ 
the  debt  is  paid,  and  he -cannot,  by  refusing  to  execute  the  deed,, 
rescind  the  sale  and  maintain  an  action  on  the  note.^  The  mortga- 
gee, on  becoming  the  purchaser,  is  bound  to  complete  his  purchase 
to  the  same  extent  as  any  other  purchaser.^  If  land  be  sold  under 
a  power  contained  in  a  mortgage  which  a  subsequent  grantee  has 
assumed  and  agreed  to  pay,  and  the  grantor  becomes  the  purchaser 
for  a  sum  less  than  the  amount  of  the  mortgage  debt,  this  does 
not  satisfy  or  extinguish  the  whole  of  that  debt ;  and,  aside  from 
that,  the  grantee  is  still  liable  upon  his  promise  to  pay  the  mort- 
gage-^ 

A  foreclosure  sale  properly  made,  whether  under  a  power  or  by 

decree  of  court,  discharges  the  mortgage  lien  if  the  whole  estate  be 
sold.  Even  if  only  a  part  of  the  mortgage  debt  is  due,  and  a  sale 
of  the  whole  property  be  made  to  satisfy  the  amount  then  due,  the 

^  Brown  v,  Tyler,  8  Gray,  135,  69  Am.  "  In  re  Coster,  2  Johns.  Ch.  503. 

Dec.  239.  ^  Hood  v.  Adams,  124  Mass.  481,  26  Am. 

3  Deare  v,  Carr,  3  N.  J.  £q.  513;  Pierce  Rep.  687. 

9.  Potter,  7  Watts,  475;  Berger  d.  Hiester,  ^  Hood  o.  Adams,  124  Mass.  481.    And 

6  Whart.   210;  Mott  v.  Clark,  9  Pa.  St.  see  Fen  ton  r.  Lord,  128  Mass.  466. 

399,  49  Am.  Dec.  566;  Hartz  v.  Woods,  8  *  Fenton  v.  Lord,  128  Mass.  466. 
Pa.  St.  471 ;  Wing  v.  Hayford,  124  Mass. 
249. 
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sale  of  necessity  releases  the  security  for  the  amount  not  due.^ 
Likewise  if  a  decree  of  sale  be  obtained  upon  the  last  of  a  series 
of  mortgage  notes,  without  including  those  which  had  previously 
matured,  a  sale  under  it  wholly  releases  the  lien  of  the  mortgage, 
and  no  foreclosure  can  afterwards  be  had  upon  the  other  notes.- 
For  a  further  reason  should  a  foreclosure  for  a  part  of  the  notes 
operate  as  a  release  of  the  mortgage  lien,  when  the  holder  of  the 
remaining  note  becomes  the  purchaser  of  the  premises  and  receives 
the  deed  of  it,  inasmuch  as  he  would  be  presumed  to  have  bought 
the  land  at  its  value,  less  the  unpaid  note.^ 

Wtien  a  foreclosure  sale,  either  under  a  bill  in  equity  or  under  a 
power  conferred  in  the  mortgage,  is  defective  for  any  reason,  so 
that  the  purchaser,  although  he  takes  a  conveyance  under  the  sale, 
does  not  acquire  an  indefeasible  title,  he  nevertheless  thereby  ac- 
quires the  mortgage  title.  The  sale,  therefore,  does  not  amount  to 
a  payment  in  whole  or  in  part,  but  only  to  an  assignment.*  If  the 
mortgagee  himself  has  purchased  at  such  sale,  and  tiie  equity  of 
redemption  for  any  reason  is  in  no  part  foreclosed,  his  title  remains 
unaffected  by  the  proceedings.^ 

When  a  sale  under  a  power  has  not  been  conducted  in  a  manner 
to  obtain  the  real  value  of  the  property,  or  the  sale  is  merely  a 
nominal  one,  it  is  a  good  defence,  to  an  action  to  recover  the  bal- 
ance of  the  debt,  that,  if  the  sale  had  been  made  in  good  faith, 
the  property  would  have  sold  for  more  than  enough  to  pay  the 
debt.^  The  holder  of  the  mortgage,  in  making  sale  of  the  prop- 
erty, is  bound  to  adopt  all  reasonable  modes  of  proceeding,  in  order 
to  render  the  sale  as  beneficial  as  possible  to  the  debtor.  As  a  trus- 
tee he  cannot,  unless  specially  authorized,  become  the  purchaser; 
and  this  objection  is  not  obviated  by  his  assigning  the  mortgage  to 
another  who  makes  the  sale  and  the  trustee  purchases  the  propert; 
*  under  its  value.  In  a  suit  for  the  balance  of  the  debt,  such  facts 
may  be  shown,  and  the  actual  value  of  the  land  must  be  allowed. 

Of  course  when  proceedings  for  the  foreclosure  of  a  mortgage 
have  been  set  aside  on  account  of  irregularities  or  fraud  in  such 
proceedings,  the  mortgage  remains  unsatisfied  in  any  part,  as  much 
as  if  no  attempt  to  foreclose  had  been  made,  and  the  mortgagee  may 
again  proceed  to  enforce  it.^ 

1  Smith  V.  Smith,  32  111.  198.  ^  Howard  v.  Ames,  3  Met  308.    Chief 

<  Bains  v.  ManD,  68  III.  264.  Justice  Shaw,  commenting  upon  the  eri- 

B  Robins  v.  Swain,  68  111.  197.  dence  in  this  case,  said :  "  It  shows  that  it 

*  See  §  812.    See,  however,  Goodenow  t;.  is  the  plaintiff's  own  fault  that  the  debt  U 

Ewer,  16  Cal.  461,  76  Am.  Dec.  540.  not  fuUj  paid." 

6  HoUister  t;.  Dillon,  4  Ohio  St.  197.  ^  Stsckpole  v.  Robbins,  47  Barb.  S12. 
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The  statute  of  limitations  may  be  pleaded  in  bar  of  an  action  to 
recover  the  balance  due  after  the  value  of  the  land  has  been  applied 
towards  the  payment  of  the  mortgage.^ 

954.  If  the  holder  of  a  first  mortgage  purohase  the  equity  of 
redemption  at  a  sale  upon  ezeoution,  the  sale  being  made  subject 
to  the  mortgage,  the  purchase  operates  as  a  payment  of  the  mort- 
gage debt,  and  he  has  no  further  remedy  on  the  debt.^  Such  is  the 
case  also  if  the  holder  of  one  note  secured  by  the  mortgage  pur- 
c|;iase  at  a  sale  upon  foreclosure  for  the  other  notes.^  The  purchaser 
is  presumed  to  have  bought  the  land  at  its  value  less  the  unpaid 
note.  The  mortgagee's  purchase  of  the  premises  at  a  foreclosure 
sale,  though  for  a  less  sum  than  the  mortgage  debt,  extinguishes 
the  mortgage,  though  not  the  debt.* 

955.  If  the  mortgaged  property  be  sold  for  taxes,  and  the 
mortgagor  buys  in  the  land,  or  subsequently  redeems  it  from  such 
sale,  he  does  not  thereby  defeat  the  mortgage  title ;  but  inasmuch 
as  it  is  his  duty  to  pay  the  taxes  and  protect  the  mortgage  title,  his 
purchase  must  be  regarded  merely  as  a  payment  of  the  taxes  by 
him.^  Whether  a  tax  is  a  lien  upon  the  entire  estate,  or  only  upon 
the  equity  of  redemption  of  the  owner  to  whom  the  tax  is  assessed, 
depends  upon  the  special  statutes  of  the  different  States  regulating 
this  matter ;  ^  but  even  when  the  lien  for  taxes  is  superior  to  the 
mortgage  lien,  it  is  usual  to  allow  to  the  mortgagee  a  certain  time 
for  redemption  after  actual  notice  to  him  of  the  sale. 

And,  on  the  other  hand,  if  the  mortgagee  acquires  a  tax  title  to 
the  mortgaged  premises,  this  is  regarded  as  merely  in  protection  of 
his  mortgage  title,  and  not  as  a  bar  to  the  mortgagor's  redeeming. 
Upon  redemption,  however,  the  mortgagor  must  pay  the  sum  ad- 
vanced for  the  tax  title  in  addition  to  the  mortgage  debt.  The 
same  rule  applies  when  the  mortgage  is  by  way  of  an  absolute  deed 
with  a  bond  of  defeasance." 

VIII.    Who  may  receive  Payment  and  make  Discharge, 

956.  Payment  should  be  made  to  the  person  to  whom  the 
mortgage  debt  is  due.     Even  if  the  mortgage  itself  has  not  been 

1  Cross  V,  Gannett,  39  N.  H.  140.  *  See  §  680;  Frye  v.  Bank  of  Dlinois,  11 

2  Speer  v.  Whitfield,  10  N.  J.  Eq.  107 ;  111.  367 ;  Hawkins  v.  McVae,  U  La.  Ann. 
Biggins  V.  Brockman,  63  111.  316 ;  Murphy    339. 

r.  Elliott,  6  Blackf.  482.  «  See  Parker  r.  Baxter,  2  Gray,  185; 

«  Robins  t\  Swain,  68  III.  197.  And  see    Perry  v.  Brinton,  13  Pa,  St.  202. 
Weiner  i;.  Hdntz,  17  IH.  259.  ^  Qark  r.  Laughlin,  62  111.  278.     See 

*  Seligman  v.  Lanbheimer,  58  III.  124 ;    §  714. 
Finley  v.  Thayer,  42  111.  350. 
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assigned,  if  tbe  debtor  has  knowledge  that  the  debt  has  been  as- 
signed, and  is  held  by  a  person  other  than  the  mortgagee,  who  ap- 
peal's by  record  to  be  the  holder  of  the  mortgage,  he  must  pay  to 
the  assignee  of  the  debt  without  regard  to  the  ownership  of  the 
mortgage  as  it  appears  by  the  records.  Generally  a  discharge  of 
the  mortgage  would  be  tendered  with  a  demand  for  the  payment 
of  it ;  but  even  if  this  be  not  done,  the  debtor,  when  satisfied  of 
the  right  of  the  holder  of  the  debt,  may  pay  to  him,  and  rely  upon 
the  statutory  provisions  for  enforcing  a  discharge  of  record.  As 
already  observed,  payment  alone,  even  at  common  law,  when  made 
in  accordance  with  the  condition  of  the  mortgage,  discharges  the 
mortgage  lien  ;  and  in  many  of  the  States  payment  at  any  time  has 
the  same  effect.  If  the  debtor  be  in  doubt  to  whom  to  make  pay- 
ment, or  as  to  obtaining  a  sufficient  discharge  of  the  lien,  he  may 
resort  to  a  bill  to  redeem. 

In  making  a  payment  upon  a  mortgage,  the  debtor  should  always 
require  the  production  of  the  note  or  bond  secured  by  it ;  other- 
wise it  may  turn  out  that  this  evidence  of  the  debt  has  been  as- 
signed, or  perhaps  that  a  formal  assignment  of  the  mortgage  has 
been  made  and  recorded.^  In  such  case,  if  the  mortgage  secures  a 
negotiable  note,  and  the  assignment  be  made  before  maturity  to  a 
bond  fide  purchaser,  the  mortgage^,  though  having  no  notice  what- 
ever of  the  assignment,  cannot  thereafter  pay  off  the  note  and 
mortgage  to  the  mortgagee  so  as  to  defeat  the  real  owner  ;2  and  as 
against  such  assignee  he  cannot  claim  a  credit  for  a  payment  made 
to  the  mortgagee.^  The  assignee  takes  the  mortgage  as  he  does 
the  note,  free  from  all  equities.     If  the  mortgage  be  overdue  at  the 

^  Williams  v.  Faysinger,  15  S.  C.  171,  ment  be  made  to  one  who,  by  the  possession 

quoting  text;  Fassett  v.  Malock,  5  Colo,  of  the  evidence  of  debt,  shows  himself />riW 

466 ;  Keohane  v.  Smith,  97  111.  156.  facie  entitled  to  receiye  payment,  or,  in  case 

^  Lee  17.  Clark,  89  Mo.  553 ;  Barhans  r.  of  non-negotiable  secnrity,  if  the  payment 

Hutcheson,  25  Eans.  625,  S7  Am.  Rep.  274 ;  be  made  to  the  original  holder,  the  fact  that 

Windle  v.  Bonebrake,  23  Fed.  Rep.  165;  an  assignment  has  been  placed  of  record 

Williams  v.  Keyes,  90  Mich.  290,  51  N.  W.  will  not  of    itself    invalidate  a   payment 

Rep.  520 ;  Reeves  v.  Scully,  Walk.  Ch.  248 ;  made  in  good  faith  to  such  apparent  owner. 

Button  r.  Ives,  5  Mich.  515 ;  Helmer  v.  The  statute  means  no  more  than  that  ^he 

Krolick,  36  Mich.  371 ;  Judge  v.  Vogel,  38  mortgagor  shall  not  be  required  to  search 

Mich.  568.  the  record  before  making  payment  to  the  one 

A  statute  providing  that  the  recording  of  prima  facie  entitled  to  receive  it.    In  case 

the  assignment  of  a  mortgage  shall  not  in  of  negotiable  securities,  the  holder  alone 

itself  be  deemed  notice  to  the  mortgagor,  so  is   the  one  primd  facie  entitled  to  receive 

as  to  invalidate  any  payment  by  him  to  the  payment."    Per  Morse,  C.  J.,  in  Williams 

mortgagee,  has  no  application  to  such  a  v.  Keyes,  90  Mich.  290,  51  N.  W.  Rep.  5S0. 
case.    "It  was  not  intended  to  authorize       <  Bray  ley  v.  Ellis,  71  Iowa,  155,  32  N. 

the  mortgagor  to  pay  the  mortgage  to  one  W.  Rep.  264 ;  Hoffacker  r.  Manufacturers' 

not  the  holder  of  the  note,  but,  if  a  pay-  Nat.  Bank,  75  Md.  xiv,  23  Atl.  Rep.  579. 
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time  of  the  assignment,  or  it  secure  a  bond  or  other  non-negotiable 
instrument,  the  mortgagor  may  be  protected  in  making  payment  to 
the  mortgagee  until  he  has  received  notice  of  the  assignment  of  the 
mortgage ;  ^  yet  this  notice  may  be  constructive  as  well  as  actual, 
and  the  debtor  always  incurs  much  risk  in  making  payments  with- 
out having  actual  knowledge  that  the  person  to  whom  he  makes 
payment  actually  holds  the  mortgage  at  the  tiihe.^ 

A  married  woman  holding  a  mortgage  as  her  separate  estate 
can  of  course  receive  payment ;  but  as  a  general  rule  a  discharge  of 
the  mortgage  should  be  executed  by  her  in  the  manner  prescribed 
by  statute  for  a  conveyance  of  her  separate  estate.  Her  separate 
discharge,  like  her  separate  receipt  of  the  debt,  might  be  equitably 
sufficient,  even  under  laws  which  make  her  separate  conveyance 
ine£fectual.  But  where  it  is  necessary  to  a  valid  conveyance  of  her 
separate  property  that  her  husband  should  join  in  the  deed,  it  is 
proper,  and  generally  necessary,  that  he  should  join  in  her  discharge 
of  a  mortgage.  The  necessity  for  this  may  be  done  away  with  by 
special  statute,  as  is  the  case  in  Pennsylvania.^  Of  course  in  States 
where  a  married  woman  can  convey  her  separate  estate  as  if  she 
were  sole,  she  can  alone  make  a  valid  discharge. 

A  mortgage  securing  a  bond  conditioned  to  pay  the  mortgagee  an 
annuity  for  life,  and  after  his*  death  a  similar  annuity  to  his  wife, 
cannot  be  released  by  the  mortgagee,  so  far  as  his  wife's  interest  is 
concerned.  So  far  as  the  wife  is  beneficially  interested,  she  alone 
can  release  the  mortgage  or  compel  performance  of  it.  * 

When  a  mortgage  is  made,  not  for  the  benefit  of  the  mortgagee, 
but  for  the  benefit  of  a  third  person,  to  secure  the  payment  of  an 
annuity,  a  trust  is  created  which  cannot  be  disregarded  until  re- 
nounced by  the  cestui  que  trusty  and  a  discharge  of  the  mortgage 
by  the  mortgagee  in  contravention  of  the  trust  is  void.^ 

956  a.  Whether  a  subsequent  purchaser  or  mortgagee  oan 
rely  upon  a  discharge  by  the  mortgagee  appearing  of  record, 
without  inquiry  as  to  the  mortgagee's  power  to  make  the  discharge, 
is  a  question  upon  which  the  authorities  are  not  in  accord.  On  the 
one  hand,  it  is  said  that  the  mortgagee,  who  has  assigned  the  mort- 

1  Hodgdon  v.  Naglee,  5  Walts  &  S.  217  ;  *  McClaughry  v.  McClanghry,  121   Pa. 

Seitz  V.  Darning,  8   Mo.   App.  208.    S<fe  St.  477,   15   Atl.   Rep.   613;   Peterson    v 

§  791.  Lothrop,  34  Pa.  St.  223. 

•^  Clark  V.  Igelstrom,  51  How.  Pr.  407.  «  McPherson  y.  Rollins,  107  N.  Y.  316, 

See  §814.  14  N.  E.  Rep.  411;  McClaughry  v,  Mc- 

^  Any  married  woman,  owning  any  mort-  Claughry,  121  Pa.  St.  477,  15  Atl.  Rep. 

gage,  may  assign  or  satisfy  the  same  of  613;  Graham  v.  Fountain,  2  N.  Y.  Supp. 

record  with  like  effect  as  if  she  were  nn-  598. 
married.    Pardon*8  Ann.  Dig.  p.  1 156,  §  45. 
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gage  note  before  maturity,  has  no  power  to  extinguish  the  mort- 
gage and  affect  the  rights  of  the  assignee  by  any  acknowledgment 
of  satisfaction.  ^^  Such  an  acknowledgment  is  simply  a  fraud,  and 
if  any  person  must  suffer  by  it,  it  ought  to  be  the  person  who, 
by  ignorance  or  carelessness  or  otherwise,  was  deceived  by  it  and 
acted  upon  it,  but  not  the  assignee  who  acquired  the  mortgage  with- 
out fault,  and  is  a  stranger  to  the  fraudulent  transaction.  As  well 
say  that  the  purchaser  in  good  faith  from  the  grantee  in  a  forged 
deed  that  has  been  admitted  to  record  is  thereby  protected  at  the 
expense  of  the  true  owner,  who  is  without  error  or  fault  in  the 
premises."  ^ 

On  the  other  hand,  it  is  said  that  subsequent  purchasers  and  mort- 
gagees who  have  acquired  interests  in  the  property  without  notice 
of  the  rights  of  holders  of  an  outstanding  note,  while  the  record 
shows  a  regular  discharge  of  the  mortgage,  should  be  protected 
rather  than  such  equitable  assignee  of  the  mortgage.^  The  assignee 
of  the  note,  it  is  said,  rather  than  the  subsequent  purchaser,  should 
be  the  one  to  bear  the  loss,  because  he  is  chargeable  with  negligence 
in  not  taking  and  recording  an  assignment,  so  as  to  give  notice  of 
his  interest  in  the  mortgage.^ 

In  most  of  the  States  the  registry  laws  provide  for  the  recording 
of  assignments  of  mortgages,  and  a 'failure  to  record  such  instru- 
ments, like  the  failure  to  record  a  deed  or  a  mortgage,  rendei*s  them 
invalid  as  against  subsequent  purchasers  or  mortgagees  for  value 
without  notice.*  There  can  be  no  question  that  utility  and  conven- 
ience demand  that  the  registry  laws  should  cover  assignments  of 
mortgages  as  well  as  other  conveyances.  But  the  protection  secured 
by  registration  is  wholly  the  creation  of  statute,  and  if  the  statute 
does  not  require  an  assignee  to  record  his  assignment,  he  is  not 
guilty  of  negligence  in  failing  to  do  so.* 

1  Trust  Co.  V.  Shaw,  5  Sawyer,  336, 340,  Co.  v.  Shaw,  5  Sawjer,  340.    As  Elliott,  C. 

per  Deady,  J. ;  Joerdens  t\  Schrimpf,  77  Mo.  J.,  said,  in  Reeves  v.  Hayes,  95  Ind.  521, 527 : 

386  ;  Lee  v.  Clark,  8d  Mo.  553, 1  S.  W.  Rep.  **  A  second  mortgagee  who  finds  on  record 

142;  Bamberger  v.  Entermille  (Oreg.),  33  a  mortgage  receives  notice  of  its  existence, 

Pac.  Rep.  609.    §  See  962.  and  ho  mast  ascertain  whether  the  release 

^  Ogle  V.  Torpin,  102   111.   148,  distin-  was  executed  by  one  having  authority,  for 

guishing  Keohane  v.  Smith,  97  111.  156;  he  is  bound  to  know,  as  matter  of  law,  that 

Roberts  u.  Halstead,  9  Fa.  St.  32,  49  Am.  notes  secured  by  mortgage  arc  transferable 

Dec.  341 ;   Lewis  v.  Kirk,  28  Kans.  497 ;  as  articles  of  commerce,  and    that,  after 

Fisher  v.  Cowles,4l  Kans.  418,21  Pac.  Rep.  transfer,  the  mortgagee  has  no  right  to  re- 

228.  lease  the  mortgage.    He  is  bound,  also,  to 

'  Ogle  V.  Turpin,  102  111.  148.  know  that  he  can  obtain  no  notice  from  the 

*  §  479.  record,  because  the  law  does  not  authorize 

^  §814;  Bamberger  p.  Entermille  (Orcg.),  the  recording  of  assignments,  and  that  he 

33  Pac.  Rep.  609,  per  Lord,  C.  J. ;  Trust  must,  therefore,  look  elsewhere  for  informa- 
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957.  When  a  recorded  mortfirage  is  discharged  by  a  person 
other  than  the  mortgagree,  the  person  paying  the  money,  and  all 
subsequent  purchasers  as  well,  are  bound  to  inquire  what  author- 
ity he  had  to  discharge  it,  and  are  chargeable  with  notice  of  such 
facts  as  by  proper  inquiry  might  have  been  ascertained.^  If  the 
discharge  is  made  by  one  professing  to  act  in  a  representative  ca- 
pacity, as,  for  instance,  an  administrator  or  guardian,  and  he  has 
not  been  efn powered  to  act,  or  has  been  empowered  to  act  only 
after  giving  a  bond,  and  has  failed  to  comply  with  this  requirement, 
the  discharge  will  not  bind  those  whom  he  represents,  and  will  not 
protect  one  who  afterwards  purchases  in  good  faith.*  In  like  man- 
ner, when  moneys  have  been  invested  by  a  clerk  or  other  officer  of 
court,  under  its  direction  in  his  own  name,  an  order  of  court  would 
generally  be  necessary  to  empower  him  to  discharge  it,  and  his  dis- 
charge without  such  order  would  be  void,  even  against  subsequent 
purchasers  in  good  faith.^ 

The  owner  of  a  mortgage,  after  an  assignment  for  the  benefit  of 
creditors,  cannot  make  a  valid  discharge  of  the  mortgage  unless  he 
had  received  payment  before  his  assignment.^ 

A  mortgagee,  with  notice  that  a  prior  mortgage  has  been  im- 
properly discharged  without  being  satisfied,  still  holds  subject  to 
that  mortgage  as  much  as  if  no  discharge  had  been  made;^  if, 
for  instance,  he  has  notice  that  the  prior  mortgage  has  been  assigned 
as  collateral  security,  and,  the  assignment  not  being  recorded,  the 
assignor  enters  satisfaction  of  it  on  record,  this  does  no^  deprive  the 
assignee  of  his  priority  of  claim.  The  discharge,  however,  would 
bar  all  equitable  rights  of  the  assignor,  and  the  assignee  could  re- 
cover only  to  the  extent  of  his  actual  interest  in  the  mortgage.® 

And  yet  the  cases  go  further  than  this,  and  hold  that  an  entry 
of  satisfaction  by  a  mortgagee,  after  he  has  parted  with  his  in- 
terest in  the  security,  will  not  discharge  the  mortgage  in  favor  of 
one  who  had  acquired  an  interest  in  the  land  before  the  discbarge 

1  Swarihout  v.  Curtis,  5  N.  Y.  301,  55  «  Swarthout  ».  Curtis,  5  N.  Y.  301,  65 

Am.  Dec.  345  ;  Tradesmen's  Baildiog  Asso.  Am.  Dec.  345. 

V.  Thompson,  31  N?  J.  Eq.  535 ;  Ceraey  v.  '  Farmers'  Loan  &  Trust  Co.  v,  Wal- 

Pawlot.  66  Wis.  262 ;  Harris  v.  Cook,  28  N.  worth,  1  N.  Y.  433. 

J.  Eq.  345;  Smith  v.  Kidd,  68  N.  Y.  130,  *  Cox  v,  Ledward,  124  Pa.   St.  435,  16 

23  Am.  Hep.  157  ;  Connecticut  Mut.  L.  Ins.  Atl.  Rep.  826. 

Co.  V.  Talbot,  113  Ind.  373,  3  Am.  St.  Rep.  ^  Morgan  r.  Chamberlain,  26  Barb.  163 ; 

655,  14  N.  E.  Rep.  586;  Reeves  v.  Hayea,  Ely  v.  ScoBeld,  35  Barb.  330. 

95  Ind.  521;  Williams  v.  Paysinger,  15  S.  •  Gibson  v.  Miln,  1  Nev.  526;  Fidelity 

C.  171,  quoting  text;  Waterman  «.  Web-  Ins.  Co.  v.   Shenandoah   Val.   R.  R.  Co. 

8ter,33  Hun,  611  ;  Foster  ».  Paine,  63  Iowa,  32  W.  Va.  244,  9  S.  E.  Rep.  180,  quoting 

85;  Livermore  v.  Maxwell  (Iowa),  55  N.  text. 
W.  Rep.  37. 
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was  made.^  He  is  no  worse  off  than  he  supposed  himself  to  be 
when  he  acquired  his  interest;  and  there  is  no  reason  in  equity 
why  the  person  really  entitled  to  the  mortgage  should  not  have  Uie 
benefit  of  it  so  far  as  he  is  concerned.^ 

A  mortgage  given  by  a  trustee  to  his  cestui  que  trusty  condi- 
tioned for  the  faithful  execution  of  the  trust,  cannot  be  discharged 
by  his  paying  the  money  to  himself,  nor  by  his  receiving  the  money 
from  a  purchaser  of  the  property .^  A  release  executed  by  a  trustee 
in  a  deed  of  trust,  without  the  authority  of  the  cestui  que  trusty  and 
without  having  received  payment  of  the  debt  secured,  does  not 
discharge  the  lien.*  A  mortgage  to  a  trustee  may  in  equity  be 
discharged  by  the  cestui  que  trust.^ 

Where  by  the  terms  of  a  mortgage  the  interest  is  made  payable 
to  a  person  other  than  the  mortgagee  for  life,  and  after  his  death  a 
part  of  the  principal  sum  is  payable  to  the  mortgagee,  and  the 
remainder  is  to  be  invested  for  the  benefit  of  certain  minor  children, 
and  to  be  paid  to  them  when  they  should  become  of  age,  a  payment 
of  the  whole  amount  to  the  mortgagee  after  the  death  of  the  person 
to  whom  tlie  interest  was  payable  for  life,  and  after  the  children 
had  attained  majority,  is  unauthorized,  and  a  discharge  executed 
by  him  will  be  set  aside  at  the  suit  of  the  beneficiaries.^ 

958.  A  mortgage  held  by  two  or  more  persons  jointly  to 
secure  a  joint  debt  may  be  paid  to  any  one  of  them,  and  he  can 
effectually  discharge  it,  either  by  an  entry  upon  the  record  or  by 
a  deed  of  release."^  As  between  the  mortgagees,  he  who  receives 
payment  is  a  trustee  for  the  benefit  of  all  who  have  an  interest  in 
the  fund  ;  but  this  does  not  concern  the  mortgagor,  who  may  deal 
with  one  as  representing  all.  Upon  the  death  of  one  of  two  joint 
holders  of  the  mortgage,  the  survivor  has  the  exclusive  right  to 
receive  payment  and  discharge  the  .mortgage.®     When,  however, 

1  Williams  v.  Paysinger,  15  S.  C.  171  ;  •  Waterman  v,  Webster,  108  N.  Y.  157, 

Lynch   v.  Hancock,  14   S.  C.  66  ;  Fidelity  15  N.  E.  Rep.  380. 

Ins.   Co.  V.   Shenandoah   Val.  R.   R.  Co.  ^  Goodwin  o.  Richardson,  11  Maas.  469; 

32  W.  Va.  244,  9  S.  E.  Rep.  180,  quoting  Bruce  t^.  Bonney,  12  Gray,  107,  71  Am.  Dec. 

text.  739.     In  HaBBachoaetta  this  authority  is 

s  Quoted  with  approval  in  Lynch  i;.  Han-  given  by  statute  1870,  ch.  171,  though  it  ex- 
cock,  14  S.  C.  66.  isted  before.   Carman  v,  Pultz,  21  N.  Y.  547, 

•  Hawkins  v.  Taylor.  61  Ga.  171,  7  Re-  550;  People  v.  Keyser,  28  N.  Y,  226,  235, 

porter,  105.  94  Am.  Dec.  338 ;  Pierson  v.  Hooker,  3 

^  Lakenan  v.  Robards,  9  Mo.  App.  179;  Johns.  68,  3  Am.  Dec.  467;    Balkley   v. 

Fidelity  Ins.  Co.  i;.  Shenandoah  Val.  R.  R.  Dayton,    14    Johns.    387  ;    Stayvesant  r. 

Co.  32  W.  Va.  244,  9  S.  E.  Rep.  180,  quot-  Hall,  2  Barb.  Ch.  151 ;  Bowes  r.  Seeger, 

tng  text  8  Watts  &  S.  222  ;  Penn  p.  Butler,  4  Dall. 

s  McBride  i\  Wright,  46  Mich.  265,  9  N.  354.' 

W.  Rep.  275.  ^  Gilson  v.  Gilson,i2  Allen,  115;  Blake 
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the  mortgage  secures  notes  or  other  obligations  which  are  held  by 
the  mortgagees  separately,  it  is  necessary  that  all  of  them  should 
join  in  receiving  payment  and  in  making  discharge  of  the  mort- 
gage ;  ^  and  of  course,  upon  the  death  of  the  holder  of  a  separate 
obligation,  his  representatives  must  join  in  a  discharge. 

Moreover,  the  fact  that  a  mortgage  to  two  or  more  persons 
secures  several  notes  or  bonds  is  enough  to  put  a  subsequent  pur- 
chaser upon  inquiry,  and  to  charge  him  with  notice  of  the  separate 
interest  of  the  other  mortgagee,  or  of  the  interest  of  an  assignee  of 
any  of  the  several  obligations.^ 

When  one  mortgagee  assents  to  a  release  made  by  a  joint  mort- 
gagee, and  receives  a  part  of  the  money  paid  to  obtain  it,  having 
knowledge  of  the  facts,  he  is  bound  by  the  release,  even  in  case  the 
release  alone  would  not  bind  him.^ 

Where  there  are  two  or  more  joint  mortgagees,  who  are  each 
owners  in  severalty  of  a  part  of  the  mortgage  debt,  one  of  them 
may  so  act  as  to  merge  his  own  mortgage  interest  without  affecting 
that  of  another.^  Where  two  persons  jointly  loan  money,  but  take 
a  mortgage  as  security  to  one  of  them  alone,  after  his  death  a  re- 
lease executed  by  the  other  is  valid,  for  as  surviving  joint  creditor 
he  has  authority  to  control  the  collection  of  the  debt.  Though  he 
executed  the  release  ^^  as  executor,"  he  having  been  appointed  exec- 
utor of  the  will  of  the  other  creditor,  but  failing  to  qualify,  the 
release,  though  void  in  the  capacity  of  executor,  is  valid  as  being 
made  by  him  as  a  joint  creditor.^ 

969.  An  executor  or  administrator  of  a  deceased  mortgagee 
is  the  proper  person  to  receive  payment  of  the  mortgage  debt  and 
discharge  it  of  record.^  He  has  full  control  of  the  personal  estate 
of  the  deceased,  and  may  sell,  release,  or  exchange  at  his  pleasure 
a  mortgage  belonging  to  the  estate,  and  the  transaction,  if  without 
fraud,  is  binding  upon  the  estate.^  But  though  one  is  named  as 
executor  by  a  will,  he  has  no  authority  to  make  a  release  till  he 

o.  Sanborn,  8  G raj,  155;  People  v.  Keyser,  ^  Burnett  v.  Pratt,  23  Pick.  556.    See 

28  N.  Y.  226, 84  Am.  Dec.  338 ;  Burhans  v.  §  79i. 

Burbans,  1  N.  Y.  Supp.  37, 16  N.  Y.  St.  ^  Lynch  v.  Hancock,  14  S.  C.  66. 

Rep.  520.  <  Hubbard  v.  Jaainski,  46  lU.  160. 

A  mortgage  debt  made  payable  "  to  tbe  ^  Loomer  v.  Wheelwright,  3  Sandf.  Ch. 

heirs  or  legal  represeniatiyes  "  of  the  mort-  135. 

gagee  within  a  specified  time  after  the  de-  '  Wall  v.  Biaaell,  8  Sup.  Ct.  Rep.  979. 

cease  of  the  mortgagee,  **  or  his  wife,  or  the  ^  Dayton  v,  Dayton,  7  Bradw.  186.    So 

anrriTor  of  them,"  is,  after  the  death  of  by  statute  in  minoii.    R.  S.  1874,  ch.  95, 

both,  payable  to  his  personal  representative,  §  9. 

and  not  to  hers.    Briggs  v.  Briggs,  134  Pa.  ^  Stribling  v.  Splint  Coal  Co.  31  W.  Va. 

St.  514, 19  Atl.  Rep.  677.  82,  5  S.  E.  Rep.  321. 
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has  qualified  as  such.^  The  heir  or  next  of  kin  has  no  authority  as 
such  to  receive  payment  and  execute  a  discharge.^  One  of  two  ex- 
ecutors may  receive  payment  of  a  mortgage  belonging  to  the  estate 
under  their  charge,  and  give  a  valid  release,  whether  the  mortgage 
was  made  to  the  testator  or  to  the  executors  as  such ;  and  an  ad- 
ministrator has  the  same  power.^  This  is  so  even  where  the  will 
makes  the  executors  trustees,  and  directs  them  to  retain  the  roort- 
gage,  with  other  securities,  for  the  purposes  of  the  trust,  unless  it 
appears  that  the  estate  has  been  settled,  and  that  the  securities  are 
held  by  them  as  trustees,  or  that  not  enough  securities  remain  in 
their  hands  to  fulfil  the  trust.  Primd  facie  the  discharge  is  valid.* 
Trustees  must  generally,  in  all  matters  which  involve  judgment  and 
discretion,  act  jointly ;  but  under  some  circumstances  one  trustee 
may  receive  payment  of  a  mortgage  and  enter  satisfaction,  as,  for 
instance,  when  he  is  an  acting  trustee,  and  his  co-trustee  is  absent 
from  the  country  for  a  long  period. 

It  seems  that  an  executor  or  administrator  mav  make  a  valid  dia- 
charge  of  a  mortgage  which  a  mortgagee  held  as  "  trustee,"  when 
there  is  nothing  to  show  the  nature  of  the  trust,  and  no  new  trus- 
tee has  been  appointed  to  execute  the  trust.^  A  mortgage  made  or 
assigned  to  one  as  "  trustee,"  without  any  further  declaration  of  the 
trust,  may  be  discharged  by  him  by  a  release  signed  as  "  trustee."  * 

Where  the  widow  of  a  mortgagee  procured  another  mortgage 
from  the  mortgagor  running  to  herself  and  surrendered  the  first 
mortgage,  alleging  that  the  money  loaned  was  hers,  in  a  suit  by 
the  mortgagee's  administrator  to  foreclose  the  first  mortgage  it  was 

^  Wait  V.  Bissell,  8  Sup.  Ct.  Rep.  979.  paying  debts,  etc.,  and  no  one  would  deal 
^  Woodruff  V.  Mutschler,  34  N.  J.  Kq.  with  him  if  liable  afterwards  to  be  called  to 
33..  an  account  Co-executors  are  i^arded  as 
.  ^  People  V.  Miner,  37  Barb.  466,  23  How.  an  individual  person,  and  the  acts  of  any  of 
Fr.  223  ;  Bogert  v,  Hertell,  4  Hill,  492 ;  them  in  respect  to  the  administration  of  the 
Douglass  V.  Satterlee,  11  Johns.  16 ;  Mur-  effects  are  deemed  to  be  the  acts  of  all.  .  .  . 
raj  V.  Blatchford,  1  Wend.  583,  19  Am.  An  executor's  duty  is  not  like  that  of  a 
Dec.  537  ;  Wheeler  v.  Wheeler,  9  Cow.  34 ;  trnstee,  in  whom  property  is  vested,  not  for 
People  17.  Keyser,  28  N.  Y.  226, 228, 84  Am.  administration  or  sale,  but  custody  and  man- 
Dec.  338.  In  this  case  the  previous  deci-  agement  for  his  ces/uis  9i<«  <nisf."  See,  also, 
sions  are  noticed  at  length.  Fesmire  v.  De  Haven  v.  WilliamB,  80  Pa.  St.  480; 
Shannon,  143  Pa.  St.  201,  22  Atl.  Rep.  Shaw  v.  Spencer,  100  Mass.  382 ;  Leitch  v. 
898;  Wood's  App.  92  Pa.  St.  379,  per  Trun-  Wells,  48  N.  Y.  585;  Jones  on  Pledges, 
key,  J. :  "  It  is  a  general  rule  of  law  and  §  482.    See  §  796. 

equity  that  an  executor  has  an  absolute  ^  Weir  v.  Mosher,  19  Wis.  311 ;  Bogert 

power  of  disposal  over  the  personal  effects  v,  Hertell,  4  Hill,  492 ;   Fesmire  v.  Shan- 

of  his  testator,  and  that  they  cannot  be  fol-  non,  143  Pa.  St.  201,  22  Atl.  Rep.  898,  an 

lowed  by  creditors  nor  legatees  into  the  instructive  case. 

hands  of  an  alienee.    This  results  from  the  *  Sturtevant  v,  Jaques,  14  Allen,  523, 527. 

fact  that  in  many  instances  the  executor  *  Carter  v.  Van  Bokkelen,  73Md.  175,  SO 

must  sell  in  order  to  perform  his  duty  in  Atl.  Rep.  781. 
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held  that  the  burden  of  proof  was  on  the  widow  to  show  that  the 
money  loaned  belonged  to  her  and  not  to  the  husband,  and  that 
failing  in  this  her  mortgage  must  be  held  void.^ 

If  a  guardian  to  whom  a  note  and  mortgage  are  payable  receives 
payment  and  assigns  the  mortgage  after  the  ward  is  of  full  age,  in 
the  absence  of  any  objection  by  the  ward,  third  persons  cannot  call 
in  question  the  guardian's  authority.^ 

960.  Whether  a  foreign  executor  or  administrator  can  make 
a  valid  dischcurge  of  a  mortgage  has  sometimes  been  a  matter  of 
doubt.  His  receipt  for  the  money  undoubtedly  discharges  the 
debt;  but  under  the  present  system  of  recorded  titles  it  is  a  matter 
of  importance  that  the  authority  of  the  executor  or  administrator 
should  be  a  matter  of  record  in  the  State  where  the  land  is  situated 
and  the  discharge  is  to  be  recorded ;  and  for  this  reason  it  is  neces- 
sary to  require  an  administration  to  be  taken  upon  the  estate  of 
the  mortgagee  or  other  holder  of  a  mortgage  in  the  State  where  th^ 
mortgaged  premises  are  situate,  before  making  payment  of  the  in- 
cumbrance.^ 

While,  therefore,  an  executor  or  administrator  appointed  in  one 
State  may  receive  payment  of  a  mortgage  upon  land  in  another,  if 
it  be  voluntarily  made,  yet  the  courts  of  the  State  in  which  the 
land  is  situate  will  not  aid  him  in  enforcifig  payment  until  he  is 
authorized  to  act  by  the  proper  tribunal  of  such  State.^ 

Doubtless  the  foreign  executor  or  administrator  might  exercise  a 
power  of  sale  ;  but  a  practical  difficulty  about  his  doing  so  would 
be  that  no  judicious  person  would  take  the  title  which  he  could 
give.  He  might  also  assign  the  mortgage  to  a  resident  of  the  State 
in  which  the  land  is  situated,  if  any  one  could  be  found  to  take  such 
an  assignment.  But  he  would  not  be  allowed  to  prosecute  a  suit  in 
his  representative  capacity  for  foreclosure  in  a  State  where  he  had 
not  received  appointment.^ 

961.  An  assignee  of  a  mortgage  by  a  formal  assignment  has, 
of  course,  the  right  to  receive  payment  and  power  to  make  due  ac- 
quittance of  it.     But,  as  already  noticed,®  although  his  assignment 

1  Trtiax  v.  White  (N.  J.),  11  Atl.  Rep.  42  Am.  Dec.  94;  Doolittle  v.  Lewis,  7 
735.  Johns.  Ch.  45,  4  Am.  Dec.  389 ;  Morrell  v. 

2  Hippee  v.  Pond,  77  Iowa,  235,  42  N.  Dickey,  I  Johns.  Ch.  153;  Parsons  ».  Ly- 
W.  Rep.  192.  man,  20  N.  Y.  103,  112  ;  Petersen  v.  Chem- 

<  See  §  797 ;  Hatchins  v.  State  Bank,  12  ical  Bank,  32  N.  Y.  22,  29  How.  Pr.  240, 98 

Met.  421,  425 ;  Dial  v.  Gary,  14  S.  C.  572,  Am.  Dec.  298  ;  Vermilya  y.  Beatty,  6  Barb. 

37   Am.  Rep.  737 ;   Stone  v.   Scripture,  4  429 ;  Dial  v.  Gary,  14  S.  C.  573,  37  Am. 

Lans.  186;  Hayes  v.  Lienlokken,  48  Wis.  Rep.  737. 
509.  fi  Trecothick  v.  Austin,  4  Mason,  16,  33 

*  Vroom  V,  Van  Home,  10  Paige,  549,       ^  See  §§  479,  791,  906. 
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baa  been  duly  recorded,  be  makes  bimself  liable  to  loss  if  he  fails 
to  give  notice  to  tbe  debtor  of  his  ownership  of  the  security ;  ^  for 
until  he  does  this  the  debtor  is  justified  in  paying  to  the  mortgagee, 
only  that  in  making  payment  of  the  whole  amount  of  the  debt  his 
neglect  to  require  the  surrender  of  the  note  or  bond  might  invali- 
date the  payment.  Not  only  should  the  debtor  require  the  produc- 
tion of  tbe  evidence  of  the  debt,  as  proof  of  authority  to  receive 
payment  of  it,  but  for  the  further  reason  that,  upon  discharging  the 
debt,  he  is  entitled  to  have  the  evidence  of  it  delivered  up  to  be 
cancelled.^  A  release  or  discharge  by  one  claiming  to  be  assignee 
of  the  mortgage,  when  in  fact  he  is  a  stranger  thereto,  is  of  course 
void.' 

One  appearing  of  record  to  be  the  assignee  of  a  mortgage  by  a 
formal  assignment  has,  as  to  third  persons,  tbe  power  td  discliarge 
it,  although  be  has  sold  the  mortgage  to  another,  who  has  allowed 
tfie  mortgage  and  note  to  remain  in  tbe  assignee's  hands,  and  bas 
gli^n  no  notice  of  his  right  to  the  mortgagor.^ 

After  an  assignment  of  a  mortgage,  and  notice  of  it  to  the  mort- 
gagor, no  transaction  between  the  mortgagor  and  tbe  mortgagee  can 
defeat  the  assignee's  right  to  enforce  the  note  and  mortgage.^  If 
the  mortgage  be  transferred  at  the  request  of  tbe  mortgagor  as  se- 
curity for  another  debt  of  his,  and  the  mortgagee  is  seci>red  in  some 
other  way,  or  is  paid,  the  mortgage  remains  a  valid  security  in  tbe 
hands  of  tbe  assignee.^ 

But  if  the  assignee  leaves  tbe  bond  and  mortgage  and  assignment 
in  tbe  hands  of  tbe  mortgagee  as  bis  agent  to  collect  tbe  interest, 
or  even  tbe  bond  alone,  and  be  receives  a  part  of  tbe  principal, 
which  he  fails  to  pay  over  to  the  assignee,  tbe  latter  is  bound  by  the 
payment.^  Such  a  payment,  made  after  tbe  assignee  has  with- 
drawn the  papers  from  tbe  mortgagee  and  revoked  bis  authority, 
would  not  bind  tbe  assignee. 

Where  the  recording  of  an  assignment  is  not  notice  to  tbe  mort- 
gagor of  the  assignment,  and  the  bond  or  note  is  left  in  the  hands 
of  the  mortgagee,  after  an  assignment  duly  recorded,  tbe  mortgagor 
may  in  good  faith  pay  the  mortgage  debt  to  the  mortgagee,  and 
a  release  by  tlie  latter  of  record  is  an  effectual  discharge  of  the 
mortgage.®     Where,  pending  an  action   to  foreclose  a  mortgage, 

1  Williams  v.  Jackson,  107  U.  S.  478.  100.    See  Wiecomb  p.  Cubberlj  (Kant.),  S3 

3  /n  re  Coster,  2  Johns.  Ch.  503.  Fac.  Rep.  320. 

*  De  Lanreal  v.  Kemper,  9  Mo.  App.  77  ;  *  Lehman  Bros.  v.  McQneen,  65  Ala.  570. 
Wiscomb  v,  Cabberly  (Kan8.),33  Fac.  Rep.  <  Sheddy  v.  Geran,  113  Mass.  37S. 

320.  7  Emery  v,  Gordon,  33  N.  J.  £q.  447. 

*  Feaka  r.  Dexter,  82  Me.  85, 19  Atl.  Rep.        *  Fettus  v.  McGowan,  37  Han,  409. 
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the  mortgagee  executed  an  a88ignme|it  of  the  mortgage  and  debt, 
and  then  settled  with  the  'mortgagor  and  released  the  property  to 
him,  the  discharge  was  held  to  prevail  as  against  the  assignment.^ 

But  an  assignee  of  a  mortgage  who  merely  holds  the  title  for  the 
benefit  of  another  who  paid  the  consideration  for  the  assignment, 
cannot  make  a  valid  discharge  of  the  mortgage  without  considera-- 
tion  to  one  who  has  knowledge  that  the  assignee  paid  nothing  for 
the  assignment.^ 

962.  After  an  equitable  assifimment  of  the  mortgage  by  an 
indorsement  of  the  mortgage  note,  or  by  a  delivery  of  it  merely 
with  a  power  of  attorney  to  collect  it  in  the  name  of  the  assignor, 
a  payment  to  the  assignor  and  a  discharge  by  him  will  not  discharge 
the  mortgage.^  The  fact  that  the  mortgagor,  on  making  payment 
to  an  equitable  assignee  who  has  possession  of  the  securities,  de- 
mands and  receives  indemnity  against  loss,  knowing  that  another 
person  makes  claim  to  the  mortgage  by  a  formal  assignment,  is  not 
a  suspicious  circumstance  affecting  the  validity  of  the  equitable 
assignment.^  The  mortgagee  may,  however,  at  the  request  of  the 
assignee,  make  a  valid  discharge  of  the  mortgage  of  record.  Where 
a  mortgage  secured  five  notes,  and  when  the  first  was  paid,  the 
mortgagee,  who. had  assigned  the  mortgage,  by  direction  of  the  as- 
signee executed  a  discharge  which  acknowledged  full  payment  and 
satisfaction  of  the  within  note  and  mortgage,  it  was  held  that  the 
terms  of  the  discharge  gave  no  notice  to  subsequent  purchasers  that 
the  remaining  four  notes  were  unpaid.^ 

963.  One  who  holds  a  mortgage  by  assignment  as  collateral 
security  for  a  sum  smaller  than  the  mortgage  debt  may  receive 
payment,  or  may  compel  payment  by  foreclosure ;  and  holding  the 
mortgage  title  of  record,  he  may  give  a  valid  discharge.  If  he 
collects  a  sum  more  than  sufiicient  to  pay  the  debt  due  him,  he 
will  hold  the  surplus  in  trust  for  his  assignor.^ 

When  the  debt,  to  secure  which  the  mortgage  has  been  trans- 
ferred as  collateral  security,  has  been  paid,  a  payment  of  the  mort- 
gage debt  to  the  mortgagee  and  a  discharge  by  him  are  valid,  though 
the  mortgagor  knew  when  he  made  the  payment  that  the  mortgage 
had  been  so  transferred.^ 

1  Mason  v.  Beach,  55  Wis.  607.  »  Beal  o.  Stevens,  72  Cal.  451,  14  Pac. 

2  Jones  p.  Jones  (N.  H.),  20  Atl.  Rep.    Rep.  186. 

929.  «  Slee  v.  Manhattan  Co.  I   Paige,  48; 

'  Cutler  V,  Haven,  8  Pick.  490;  Grordon  Norton  v.  Warner,  3  £dw.  106;  Reynolds 

V.  Mnlhare,  13  Wis.  22 ;  Torrej  v,  Deavitt,  v.  Rees,  23  S.  C.  438. 

53  Vt.  331.    See  §§  817,  066  a.  ?  Seymoar  v.  Laycook,  47  Wis.  272,  12 

*  Haescig  v.  Brown,  34  Mich.  503.  N.  W.  Rep.  297. 
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964.  Payment  may  be  m|ide  to  a  duly  authorized  agent,  and 
his  agenoy  may  be  inferred  from  possession  of  the  securities.^ 
As  a  general  rule,  a  mortgage  debtor  is  authorized  to  infer  that  an 
attorney  or  agent  who  has  been  employed  to  make  a  loan  and  re- 
tains possession  of  the  bond  and  mortgage  is  empowered  to  receiye 
payment  of  both  the  interest  and  of  principal.^  But  this  inference 
is  founded  on  his  custody  of  the  seenrities,  and  it  ceases  when  these 
are  withdrawn  by  the  creditor;^  and  it  is  incumbent  on  the  debtor, 
who  relies  upon  a  payment  so  made  to  an  attorney  or  agent,  to  show 
that  the  securities  were  in  hit  possession  when  he  made  the  pay- 
ment, unless  the  action  of  the  cieditor  be  such  as  to  estop  him  from 
denying  the  agency.^  The  son  of  a  mortgagee  in  possession  of  the 
papers  is  presumed  to  have  authority  to  receive  payments,  but  this 
presumption  of  course  ceases  upon  his  father's  death.*  A  legatee 
who  is  entitled  to  the  interest  of  a  mortgage  for  life,  having  pos- 
session of  the  bond  or  note,  may  be  presumed  to  be  authorized  to 
receive  the  interest;  but  this  presumption  would  not  extend  to  a 
collection  of  the  principal.^ 

In  making  payments  to  an  agent  the  mortgage  debtor  should  be 

^  Dugan  V.  Ljman  (N.  J.  £q.),  23  Atl.  possession  which  apprises  him  that  theat- 

Kep.  657  ;  Donaldson  v.  Wilson,  60  Mich,  torney  has  apparent  authority  to  act  for  the 

86,  44  N.  W.  Rep.  429, 1  Am.  St.  Rep.  487.  principal.   It  is  the  appearance  of  aatboriiy 

2  Williams  v.  Walker,  2  Sondf.  Ch.  325  ;  to  collect,  furnished  by  the  custody  of  the 

Hatfield  v.  Reynolds,  34  Barb.  612 ;  Van  securities,  which  justifies  him   in  mtkiDg 

Keuren  v.  Corkins,  4  Hun,  129, 66  N.  Y.  77 ;  payment;  and  it  is  because  the  moitgagor 

Brewster  v.  Carnes,  103  N.  Y.  556,  9  N.  £.  acts  in  reliance  upon  such  appearance  —  an 

Rep.  323 ;  Harbach  v,  Colvin,  73  Iowa,  638,  appearance  made  possible  only  by  the  act  of 

35  N.  W.  Rep.  663 ;  Hag^erman  t*.  Sutton,  the  mortgagee  in  leaving  the  securities  in 

91  Mo.  519  ;  Lee  v.  Clark,  89  Mo.  553 ;  Don-  the  hands  of  an  attorney  —  that  estops  the 

aldson  v.  Wilson,  79  Mich.  181,  44  N.  W.  owner  from  denying  the  existence  of  au- 

Rep.  429 ;  Knight  i7.  Jackson  (S.  C),  14  S.  thority  in  the  attorney  which  snch  posses- 

E.  Rep.  982  ;  Crane  v.  Gruenewald,  120  N.  sion  indicates." 

Y.  274, 24  N.  E.  Rep.  456,  reversing  44  Hun,  »  Megary  v.  Funtis,  5  Sandf.  376 ;  Brown 
630.     Mr.  Justice   Parker,  delivering   the  v.  Blydenburgh,  7  N.  Y.  141,  57  Am.  Dec. 
opinion,  said :   "  This  rule  comprises  two  506  ;  Cox  t;.  Cutter,  28  N.  J.  £q.  13. 
elements:   First,  possession  of  the  securi-  *  Haines  v.  Fohlmann, 25  N.  J.  Eq.  179; 
ties  by  the  attorney  with  the  consent  of  the  Smith  i;.  Kidd,  68  N.  Y.  130,  23  Am.  Rep. 
mortgagee ;  and,  second,  knowledge  of  such  157  ;  Artley  v.  Morrison,  73  Iowa,  132, 34 
possession  on  the  part  of  the  mortgagor.  N'W.  Rep.  779;  Fisher  v.  Lodge,  50  Iowa, 
The  mere  possession  of  the  seenrities  by  the  459 ;  Draper  v.  Rice,  56  Iowa,  114, 7  N.  W. 
attorney  is  not  sufficient    The  mortgagor  Rep.  524,  8  N.  W.  Rep.  797;  Tappan  v. 
must  have  knowledge  of  the  fact.    It  would  Morseman,  18  Iowa,  499;  Security  Co.  r. 
not  avail  him  to  prove  that  subsequent  to  a  GraybeaT  (Iowa),  52  N.  W.  Rep.  497 ;  Hip- 
payment  he  discovered  that  the  securities  pee  v.  Fond,  77  Iowa,  235,  42  N.  W.  Rep. 
were  in  the  actual  custody  of  the  attorney  192 ;  Lane  v.  Duchac,  73  Wis.  646,  41  N. 
when  it  was  made ;  for  he  could  not  have  W.  Rep.  962. 
been  misled  or  deceived  by  a  fact  the  exist-  ^  Megary  v.  Funtis,  5  Sandf.  376. 
ence  of  which  was  unknown  to  him.    It  is  *  Giddings  v.  Seward,  16  N.  Y.  365. 
the  information  which  he  acquires  of  the 
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assured  of  his  continued  authority  to  act  for  the  owner  of  the  mort- 
gage ;  and  such  assurance  of  this  as  may  be  derived  from  his  pos- 
session of  the  mortgage  note  or  bond,  and  indorsement  thereon  of 
the  payment,  would  be  omitted  only  through  great  negligence.^ 
Authority  of  an  agent  to  receive  interest  or  principal  on  a  mortgage 
cannot  be  inferred  from  the  fact  that  the  agent  had  collected  and 
paid  over  to  the  mortgagee  interest  on  other  mortgages.^  Even 
authority  to  collect  the  interest  upon  a  mortgage  does  not  afford 
ground  for  inferring  authority  to  collect  the  principal,  where  the 
agent  is  not  intrusted  with  the  possession  of  the  securities.^  The 
mortgagor  is  bound  to  know  the  extent  of  the  agent^s  authority.  If 
he  pays  the  principal  to  an  agent,  he  must  be  prepared  to  prove 
express  authority.  He  pays  to- an  agent  at  his  peril.  The  rule  has 
been  strictly  adhered  to  in  all  the  adjudged  cases  that  the  posses- 
sion of  the  securities  by  the  agent  is  the  indispensable  evidence  of 
his  authority  to  collect  the  principal.^ 

Authority  inferred  from  the  possession  of  the  mortgage  securi- 
ties is  at  most  only  authority  to  collect  and  receive  the  interest  and 
principal  as  they  become  due.  "  To  exceed  that  by  receiving  the 
principal  before  it  became  due  would  practically  change  the  lan- 
guage and  effect  of  the  bond  and  mortgage  by  nominating  another 
time  than  that  mentioned  for  the  payment  of  the  debt,  and  that  the 
agent,  under  this  constructive  authority,  could  not  do.  He  had 
them  to  collect  as  they  had  been  made,  and  not  to  modify  or  act 
upon  them  differently ;  and  their  simple  possession  was  notice  to 
persons  dealing  with  him  on  the  faith  of  that  fact  that  such  was 
the  utmost  extent  of  his  authority."  ^ 

^  See  Kimball  v.  Goodburn,  32  Mich.  10,  be  dangerous  in  the  extreme.    If  the  fact 

aa  to  discharge  of  a  moi*tgage  already  paid,  that  a    capitalist   makes    investments   on 

executed  by  the  last  secretary  of  the  com-  bond  and  mortgage  through  an  attorney, 

pany.  and  employs  him  to  collect  the  interest,  and 

>  Cox  V.  Cutter,  28  N.  J.  £q.  13;  Smith  in  special  cases  authorizes  him  to  collect 

V.  Kidd,  68  N.  Y.  130.  the  principal  of  particular  mortgages,  is 

*  Crane  v.  Evans,  1  N.  Y.  St.  Rep.  216;  sufficient  to  warrant  a  finding  of  a  general 
Harrison  v.  Burlingame,  43  Hun,  212;  Wil-  authority  to  collect  the  principal  of  all 
liams  V.  Walter,  2  Sandf.  Ch.  325;  Smith  the  mortgages  of  the  client,  notwithstand- 
V.  Kidd,  68  N.  Y.  130,  23  Am.  Dec.  157 ;  ing  that  the  client  takes  the  precaution  to 
Brewster  v.  Carnes,  103  N.  Y.  556,  9  N.  £.  retain  his  securities  in  his  own  possession, 
Rep.  323;  Security  Co.  i;.  Graybeal  (Iowa),  no  investor  would  be  safe."  Per  Kapallo, 
52  N.  W.  Rep.  497;  Hollcnbeck  v.  Stearns,  J.,  in  Smith  v.  Kidd,  68  N.  Y.  130,  23  Am. 
73  Iowa,  570,  35  N.  W.  Rep.  643.  Dec,  157. 

*  Curtis  V.  Drought,  1  Molloy,  487;  Henn  *  Schermerhom  v.  Farley,  11  N.  Y.  Supp. 
V.  Conisby,  1  Ch.  Cas.  93,  n. ;  Gerard  v.  466,  per  Daniels,  J. ;  Smith  r.  Kidd,  68  N. 
Baker,  I  Ch.  Cas.  94;  Wostenholme  v.  Y.  130;  Hntchingsv.  Munger,  41  N.  Y.  155. 
Davies,  2  Freem.  Ch.  289;  Smith  v.  Kidd,  In  the  case  first  named,  upon  a  loan  of  money 
68  N.  Y.  130.    "Any  other  principle  would  on  mortgage  through  the  agency  of  a  firm 

927 


§  964  a.]  PAYMENT  AND  DISCHABGE. 

But  possession  of  the  mortgage  securities  does  not  justify  the 
holder  in  consenting  to  a  sale  of  the  mortgaged  premises  discharged 
of  the  mortgage,  nor  to  a  release  of  the  premises  therefrom,  nor  to 
its  cancellation,  without  actual  payment.^ 

964  a.  Authority  of  agent  to  acoept  payment.  —  If  the  evi- 
dence shows  that  the  agent  was  the  general  agent  of  the  mortgagee 
to  accept  payments  of  interest  and  principal  upon  loans  negotiated 
by  the  agent,  the  mortgagee  will  be  bound  by  a  payment  of  prin- 
cipal made  to  the  agent.^  A  release  made  by  an  attorney  in  fact  is 
binding  upon  the  holder  of  the  mortgage  who  has  accepted  the  con- 
sideration paid  for  the  release  with  full  knowledge  of  it,  although 
the  attorney  exceeded  his  authority  in  making  the  release;^  but  a 
release  by  an  attorney  in  fact,  where  there  is  nothing  of  record  to 
show  that  he  had  authority  to  execute  the  release,  is  not  a  release 
which  a  purchaser  can  be  called  upon  to  accept  under  an  agreement 
for  a  good  and  complete  title.^  After  an  agent  has  without  author- 
ity collected  the  principal  of  a  mortgage,  and  the  mortgagee,  after 
learning  the  fact,  but  without  full  knowledge  of  all  the  material 
facts  of  the  agent's  wrongful  acts,  accepts  from  him  security  for  the 
amounts  he  had  collected,  such  acceptance  is  not  a  rati6cation  of 
the  payment  to  the  agent,  and  does  not  estop  the  mortgagee  from 
repudiating  it ;  nor  does  it  furnish  evidence  of  the  agent's  original 
authority  to  receive  payment.^ 

If  payment  be  made  to  an  attorney,  by  giving  other  securities 
which  he  was  once  authorized  to  receive  in  settlement,  the  mort- 
gage is  satisfied,  where  the  circumstances  are  such  that  the  mort- 

of  attorneys,  the  bond  and  mortage  were  collect  the  interest  and  principal  as  each 

left  with  them  for  the  mortgagee,  and  were  should  become  doe,  and  that  the  alleged 

intrusted  to  a  clerk,  who   had  charge  of  payments  of  principal  to  him  constitnted  no 

such  matters.    The  mortgagors  paid  to  the  defence  to  an  action  to  foreclose  the  mor^ 

clerk,  from  time  to  time,  the  interest  thereon,  gage. 

which  he  indorsed  on  the  bond.    They  also  ^  Dugan  v.  Lyman  (N.  J.  Eq.),  S3  Atl. 

alleged  that  they  paid  the  principal,  and  Rep.  657 ;  Haines  i;.  Fohlmann,  25  N.  J. 

proved  that  the  clerk  had  snrrendered  to  Eq.  179;  Crane  v,  Graenewald,  120  N.  T. 

them  the  bond  and  mortgage,  with  a  dis-  274,  24  N.  £.  Rep.  456. 

charge  purporting    to    be    signed    by  the  '  Security  Co.  v,  Richardson,  33  Fed. 

mortgagee;  but  this  was  a  forgery  by  the  Rep.  16;  Sessions  v,  Kent,  75  Iowa,  601, 

clerk,  and  the  alleged  payments  of  princi-  39  N.  W.  Rep.  914;  Kent  r.  Congdon,  33 

pal  to  him  were  never  paid  over  to  the  mort-  Fed.  Rep.  228 ;  Storch  v.  McCain,  85  Cal. 

gagee.    When  those  payments  were  made,  304,  24  Pac.  Rep.  634;  Yerdine  i?.  OIney, 

the  mortgage,  by  its  terms,  was  not  yet  due,  77  Mich.  310,  43  N.  W.  Rep.  975. 

and  no  authority  had  been  delegated  to  the  *  Tooker  v.  Sloan,  30  N.  J.  £q.  394. 

clerk  to  receive  the  principal  before  it  ma-  *  O'Neill  v.  Donthitt,  40  Kans.  689,  20 

tared.    It  was  held  that  his  authority,  de-  Pac.  Rep.  493. 

rived  from  the  possession  of  the  bond  and  ^  Smith  v.  Kidd,  6S  N.  Y.  130,  23  Am. 

mortgage,  extended   no   further  than  to  Dec.  157. 
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gagor  was  justified  in  supposing  that  the  attorney  still  had  author- 
ity to  settle  in  that  manner.^  In  like  manner  where  an  attorney, 
foreclosing  his  client's  mortgage,  discontinued  the  suit  and  de- 
clared the  mortgage  paid,  upon  receiying  part  of  the  amount  due 
in  cash  and  the  balance  in  the  debtor's  note  to  himself  person- 
<^Uy,  by  way  of  a  loan  to  the  debtor,  the  mortgage  was  held  to 
be  extinguished.^  But  a  power  of  attorney  to  satisfy  a  mortgage 
does  not  authorize  the  agent  to  enter  satisfaction  unless  the  debt 
is  paid.^ 

An  attorney  employed  to  foreclose  a  mortgage  cannot,  without 
special  authority,  receive  notes  for  the  amount,  or  extend  the  pay- 
ment of  the  debt.*  He  can  only  receive  money  in  payment. 
After  receiving  a  part  of  the  debt  he  cannot  make  a  valid  extension 
of  the  time  of  payment  of  the  residue  ;  but  the  holder  of  the  mort- 
gage may  proceed  to  foreclose  immediately.  The  mortgagor  is  in 
law  affected  with  notice  that  the  attorney  has  no  power  to  receive 
notes  in  payment,  or  to  extend  the  time  of  payment.  A  pay- 
ment to  the  attorney  of  notes  so  taken  by  him  is  not  a  payment  on 
the  mortgage,  unless  the  holder  of  it  receives  the  proceeds.^ 

An  agent's  authority  under  a  power  of  attorney  is  revoked  by 
the  death  of  the  principal,  and  a  release  of  a  mortgage  executed  by 
the  agent  with  knowledge  of  his  principal's  death  is  void.  There 
can  be  no  agent  where  there  is  no  princpal.*^ 

If  a  mortgagor  receives  a  surrender  without  payment  of  a  mort- 
gage, and  the  note  or  bond  secured  by  it  from  an  agent  of  the  mort-- 
gagee,  who,  as  the  mortgagor  knows,  has  no  authority  to  surrender 
the  securities,  he  acquires  nothing  by  obtaining  the  securities  in  this 
way.^  If  an  agent  releases  a  mortgage  upon  receiving  a  less  sum 
than  is  due,  and  less  than  he  was  authorized  to  take  in  payment^ 
the  debtor  knowing  the  extent  of  the  agent's  authority,  the  debtor 
is  still  liable  for  the  balance.® 

Where  an  administrator  pledged  a  bond  and  mortgage  for  a  loan^ 
and  the  pledgee  afterwards  placed  the  bond  in  the  hands  of  the 
administrator,  who  was  also  an  attorney  at  law,  for  collection,  and 
the  attorney  obtained  judgment  in  his  own  name,  and  afterwards 
settled  the  judgment  by  taking  a  surrender  of  the  mortgaged  land, 
which  passed  into  the  possession  of  the  heirs  of  the  estate,  the 

^  Mallorj  V.  Mariner,  15  Wis.  172.  ^  Hejman  v,  Beringer,  1  Abb.  N.  C.  315. 

3  Hawkcfl  V,  Dodge  County  Mut.  Ina.  Co.  ^  Weber  v.  Bridgman,  1 13  N.  Y.  600,  21 

11  Wis.  188.  N.  E.  Rep.  985. 

*  HutchingB  v,  Clark,  64  Cal.  228.  ^  Harrison  v.  Burlingame,  48  Hun,  212. 

*  Hejman  v.  Beringer,  1  Abb.  N.  C.  '  Hammons  v.  Bigelow,  115  Ind.  363, 17 
315.  N.  £.  Bep.  192. 
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mortgage  debtor  not  knowing  of  the  assignment  of  the  mortgage, 
it  was  held  that  the  lands  remained  liable  for  the  payment  of  the 
mortgage  debt,  though  the  mortgagor  might  be  discharged.^ 

964  b.  A  state  or  municipal  corporation  is  bound  by  a  dis- 
charge made  by  the  proper  officer  acting  within  the  scope  of 
his  authority,  though  he  misappropriates  the  money  received. 
Although  a  statute  provided  that  '^  whenever  the  amount  due  on 
any  mortgage  shall  be  paid,  and  the  county  treasurer's  receipt 
therefor  filed,  the  auditor  shall  indorse  on  the  note  and  mortgage 
that  the  same  has  been  fully  satisfied,  and  surrender  the  same  to 
the  peraon  entitled  thereto,  and  on  production  of  the  same  thus 
indorsed  the  recorder  shall  enter  satisfaction  upon  the  record,"  if  it 
appears  a  mortgage  held  by  the  auditor  was  paid  to  him,  and  be 
indorsed  on  the  mortgage  his  certificate  of  satisfaction  under  official 
seal,  and  delivered  the  same,  with  the  note,  to  the  mortgagor,  and 
that  satisfaction  was  entered  of  record,  —  a  subsequent  bond  fide  pur- 
chaser of  the  mortgaged  premises  will  hold  the  same  discharged 
of  the  mortgage  lien,  though  the  auditor  failed  to  turn  over  to  the 
county  treasurer  the  money  so  paid.^ 

966.  A  receiver  authorized  by  order  of  court,  upon  receiving 
payment  of  a  mortgage  debt,  to  execute  formal  satisfaction  and 
discharge  of  the  mortgage,  has  authority  to  receive  payment  and  to 
satisfy  the  mortgage  although  it  be  not  due  at  the  time.^ 

IX.  Discharge  by  Mistake  or  Fraud. 

966.  A  discharge  obtained  by  fraud  or  made  through  mis- 
tcJce  may  be  cancelled  if  other  parties,  having  no  notice  of  the 
fraud,  have  not  in  the  mean  time  acquired  an  interest  in  the  prop- 
erty.^    The  discharge  is  of  course  presumptive  evidence  that  the 

1  Reynolds  v.  Bees,  23  S.  C.  438.  Mamero,  120  lU.  660,  12  N.  £.  Rep.  203; 

'^  Slaughter  v.  State  (Ind.),3lN.  E.  Rep.  SeiberliDg  v,  Tipton  (Mo.),  21  S.  W.  Rep. 

1112.  4,  5,  per  Black,  J. ;  Woodbury  v.  Brace,  59 

'  Heermanst?.  Clarkson,  64  N.  T.  171.  Vt.  624,  11    Atl.   Rep.  52;   Ferguson  r. 

«  Stover    V.Wood,  26  N.  J.   Eq.  417;  Glassford,  68  Mich.  36,  35  N.  W.Bep.  820; 

Young  p.  Hill,  31  N.  J.  Eq.  429 ;  Willcox  r.  Ileyder  v.  Excelsior  Building  Loan  As80.42 

Foster,  132  Mass.  320;  Grimes  v.  Kimball,  N.  J.  Eq.  403,  8  Atl.  Rep.  310, 59  Am.  Rep. 

3  Allen,  518 ;  McLean  v.  Lafayette  Bank,  49  ;  Lee  v.  Wagner,  71  Wis.  191,  36  N.  W. 

3  McLean,  587  ;  Fassett  v.  Smith,  23  N.  Y.  Rep.  597  ;  Elliott  u,  Gilchrist,  64  N.  H.  260, 

252 ;  Barnes  v.  Camack,  1  Barb.  392 ;  Lovell  9  Atl.  Rep.  382 ;  Callahan's  App.  124  Pi. 

V.  Wall  (Fla.),  12  So.  Rep.  659 ;  Weir  v.  Su  138,  16  Atl.  Rep.  638 ;  Cobb  v.  Djer, 

Mosher,  19  Wis.  311 ;  HoUenback  v,  Shoyer,  69  Me.  497 ;  Gerdine  v.  Menage,  41  Minn. 

16  Wis.  499 ;  Yannice  v,  Bergen,  16  Iowa,  417,  43  N.  W.  Rep.  91 ;  Fidelity  Ins.  Co.  p. 

555,  85  Am.  Dec.  531 ;  West's  Appeal,  88  Shenandoah  Val.  R.  R.  Co.  32  W.  Va.  244, 

Pa.  St.  341 ;  Lowrey  v.  Byers,  80  Ind.  443 ;  9  S.  £.  Rep.  180. 
SiUener  t;.  Pavey,  77  Ind.  241 ;  Henschel  v. 
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mortgage  has  been  actually  satisfied,  but  it  is  not  conclusive.  The 
burden  is  upon  the  person  who  would  impeach  the  discharge  to 
show  that  the  mortgage  was  not  actually  paid ;  that  the  discharge 
was  obtained  by  fraud  practised  upon  the  holder  of  the  mortgage, 
or  through  some  mistake  of  fact,^  or  by  means  of  undue  influence 
was  incapacitated  to  act.^ 

The  mere  fact  that  the  debt  is  outstanding  and  unpaid  at  the 
time  the  release  is  executed  cannot,  of  itself  alone,  be  regarded  as 
presumptive  evidence  of  fraud,  or  as  tending  to  establish  accident 
or  mistake.  The  release  of  a  part  or  all  of  the  mortgaged  premises 
while  the  debt  is  unpaid,  or  even  before  it  matures,  is  not  an 
unusual  occurrence.  It  is  frequently  done  by  way  of  substituting 
new  securities,  or  of  carrying  out  some  other  new  arrangement  be- 
tween mortgagor  and  mortgagee,  and  is  in  no  way  inconsistent  with 
perfect  good  faith,  or  a  full  knowledge  and  understanding  of  the 
nature  and  effect  of  the  instrument  at  the  time  of  its  execution.^ 

Of  course  an  unauthorized  cancellation  of  a  mortgage  by  the 
recorder  does  not  in  any  way  impair  the  rights  of  the  owner  of  the 
mortgage,^  even  against  one  who  has  purchased  the  mortgaged 
premises  in  good  faith,  relying  upon  the  cancellation  appearing  of 
record.*^ 

966  a.  If  one  be  induced  by  the  fraudulent  representationB  of 
the  mortgagor  to  deliver  up  the  mortgage,  and  to  take  instead 
worthless  security,  the  mortgage,  not  being  discharged  of  record  or 
released  by  deed,  may  be  foreclosed  as  a  subsisting  lien.^  And  if  a 
discharge  of  record  has  been  made  by  the  mortgagee  upon  receiv- 
ing a  worthless  check  or  worthless  security,  or  a  new  mortgage  sub- 
ject to  incumbrances,  the  mortgage  may  still  be  foreclosed,  if  no 
one  has  in  the  mean  time  acquired  an  interest  in  the  property  rely- 
ing upon  the  discharge,  though  a  cancellation  of  the  discharge  might 
first  be  obtained  in  equity.^  But  if  a  mortgagee  releases  his  mort- 
gage and  takes  a  new  mortgage  for  a  larger  amount,  covering  the 

^  Lilly  V.  Qaick,  2  N.  J.  Eq.  97  ;  Trenton  *  Mechanics'  Building  Asso.  v.  Fergnson, 

Banking  Co.  v.  Woodruff,  2  N.  J.  Eq.  117  ;  29  La.  Ann.  548 ;  Seitz  v.  Duruing,  8  Mo. 

Miller  v.  Wack,  1  N.  J.  Eq.  240 ;  Middle-  App.  208. 

sex  V.  Thomas,  20  N.  J.  Eq.  39 ;  Somers  v,  ^  Harris  v.  Cook,  28  N.  J.  Eq.  345. 

Cresse  (N.  J.),  13  Atl.  Rep.  23.  >  Grimes  v,  Kimball,  3  Allen,  518. 

2  Worthington  v.  Major  (Mich.),  54  N.  •  §  874  c;  Middlesex  v.  Thoman,  20  N. 

W.  Rep.  303.  J.  Eq.  39 ;  De  Yampert  v.  Brown,  28  Ark. 

<  Battenhansen  v.  Bullock,  8  Bradw.312,  166;  Farmers'  &  Drovers'  Ins.  Co.  v.  Ger- 

321,  and   snbstantiallj  the   language   of  man  Ins.  Co.  79  Ky.  598;  Hammond  «. 

Bailejr,  J.    See,  also,  Welch  v.  Priest,  8  Barker,  61  N.  H.  53 ;  Sidener  r.  Pavey,  77 

Allen,  165;  Weir  v.  Mosher,  19  Wis.  311;  Ind.  241. 
Trenton  Banking  Co.  i;.  Woodruff,  2  N.  J. 
Eq.  117;  Barnes  i;.  Camack,  I  Barb.  892. 
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same  debt  and  also  other  debts  not  before  secured,  supposing  as  the 
mortgagor  represented  the  fact  to  be,  that  there  were  no  other  liens 
upon  the  property,  such  misrepresentation  of  itself  would  not  en- 
title him  to  be  reinstated  in  his  prior  mortgage,  but  he  must  further 
show  that  he  released  the  mortgage  relying  upon  such  misrepresen- 
tation.^ 

If  one  mortgage  be  substituted  for  another,  and,  by  a  corrupt 
arrangement  with  the  mortgagor,  a  third  person,  knowing  the  facts, 
procures  and  takes  advantage  of  an  interval  between  the  discharge 
of  the  original  mortgage  and  the  recording  of  the  substitute  to  record 
a  mortgage  which  he  has  obtained  meanwhile  for  himself,  and  does 
this  with  the  fraudulent  purpose  of  securing  priority,  his  mortgage 
will  be  postponed  to  the  other.^ 

A  discharge  of  a  mortgage  made  in  consideration  of  a  convey- 
ance to  the  mortgagee  of  a  portion  of  the  mortgaged  property, 
which  he  understood  to  be  unincumbered,  but  which  is  in  fact  in- 
cumbered by  attachment,  may  be  set  aside.^ 

A  release  executed  by  the  mortgagee  and  placed  in  the  hands  of 
a  third  person,  to  be  delivered  upon  certain  conditions  to  the  mort- 
gagor, is  not  operative  if  delivered  before  the  performance  of  the 
conditions ;  and*  if,  by  accident,  mistake,  or  fraud,  it  is  placed  on 
record  before  such  performance,  as  against  the  mortgagee  the  court 
will  order  the  discharge  to  be  cancelled.  A  judgment  creditor  of  the 
mortgagor  acquires  no  rights  or  advantage  by  the  recording  of  the 
release,  and  may  be  restrained  from  selling  anything  more  than 
the  equity  of  redemption.^  And  it  would  seem  that  an  innocent 
purchaser  would  not  be  protected  by  such  record  of  the  release  be- 
fore deliyery.^  It  is  likened  to  a  deed  which  the  grantee  had  stolen, 
where  no  title  is  thereby  acquired ;  and  it  is  distinguished  from  one 
obtained  by  fraud  from  the  grantor,  when  the  title  passes  by  the 
actual  delivery  of  the  grantor  himself.^ 

A  father  having  made  a  mortgage  to  his  daughter,  who  was  a 
minor,  for  the  consideration,  as  expressed,  of  natural  love  and  affec- 
tion, afterwards  being  dissatisfied  with  her  marriage,  without  au- 
thority from  her,  entered  satisfaction  of  it  on  record.    The  daughter 

1  McEeen  r.  Haseltine,  46  Minn.  426,  49  per  Dickinson,  J.    See  Stanbroagh  r.  Dan- 

N.  W.  Rep.  195.    The  new  mortgage  being  iels  (Iowa),  55  N.  W.  Rep.  466. 

for  a  larger  amonnt,  an  inference  is  not  ^  Waldo  v.  Richmond,  40  Mich.  380. 

necessarily  to  be  drawn,  from  the  bare  facts  *  French  v.  De  Bon,  38  Mich.  708. 

of  the  misrepresentation  and  want  of  know-  *  Stanley  v.  Valentine,  79  HL  544. 

ledge,  that,  if  the  trnth  had  been  known,  ^  Stanley  v.  Valentine,  79  111.  544,  and 

the  sabstituted  mortgage  would  not  have  cases  cited. 

been  accepted  in  place  of  that  before  held,  >  Per  Mr.  Justice  Walker,  in  Stanley  v. 

Valentine,  79  HL  544. 
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was  still  a  minor,  and  the  mortgage  note  had  never  been  delivered 
to  her,  although  the  mortgage  itself  had  been  delivered  and  recorded. 
Upon  suit  by  her,  the  entry  of  satisfaction  was  set  aside  as  fraud- 
ulent, and  judgment  was  entered  for  the  amount  of  the  note  and 
interest,  and  enforced  against  the  property.^ 

966  b.  A  release  entered  without  fraud  or  mistake  for  any 
good  and  valuable  consideration  is  binding.  Payment  in  full 
of  the  mortgage  debt  in  money  is  not  essential  to  a  discharge.  A 
discharge  obtained  upon  a  promise  made  by  the  owner  in  good 
faith  to  do  something  for  the  benefit  of  the  mortgagee  is  effectual, 
though  such  promise  be  not  kept.  Thus  a  release  made  by  a  mort- 
gagee upon  a  promise  of  the  mortgagor  to  raise  money  on  the  land 
by  a  new  mortgage,  and  with  the  proceeds  to  purchase  cattlp  and 
to  engage  together  in  the  cattle  business,  is  a  sufficient  considera- 
tion to  support  a  release  of  the  mortgage;  and  if  it  turns  out  that 
the  mortgagor  is  unable  to  raise  the  requisite  amount  of  money  for 
this  business,  and  the  mortgagee  does  not  immediately  seek  to  avoid 
the  release,  the  release  will  operate  in  the  same  way  as  if  full  pay- 
ment had  been  made.^ 

967.  If  the  giving  up  of  the  mortgage  notes,  or  a  formal 
discharge  of  the  mortgage,  has  been  obtained  by  fraudulent 
means,  or  by  forgery,  this  is  no  payment  and  discharge  of  the 
mortgage.*  In  such  case  a  subsequent  mortgagee,  whose  rights 
existed  at  the  time  of  such  discharge,  cannot  object  to  the  prior 
mortgagee  being  restored  to  his  rights.*  And  so,  also,  the  mortgage 
will  be  reinstated,  not  only  as  against  the  mortgagor,  but  against 
one  who  has  purchased  from  him  with  notice  of  the  mortgage,  or 
without  giving  any  new  consideration,  and  in  whose  favor  no  new 
rights  have  intervened  since  the  release.^  Of  course  the  mortgage 
cannot  be  restored  as  against  one  who  has  in  good  faith  purchased 
the  property  after  the  cancellation,  or  has  advanced  money  upon  it 
upon  the  faith  of  a  clear  record  title.^     The  mortgage  cannot  be 

^  Mallett  V.  Page,  8  Ind.  364.  mond  u.  Barker,  61  N.  H.  53 ;   Heyder  v. 

3  Seymonr  v,  Mackay,  126  111.  341,  18  N.  ExceUior  Building  Loan  Asso.  42  N.  J.  Eq. 
E.  Rep.  552.  403,  8  Atl.  Rep.  310 ;  Eggeman  r.  Harrow, 

s  Grimes  v.  Kimball,  3  Allen,  518 ;  Weir  37  Mich.  436 ;  Harrison  v.  N.  J.  R.  Co.  19 
V,  Mosher,  19  Wis.  311.  And  see  Eyre  t;.  N.  J.  Eq.  488;  Keller  v.  Hannah,  52  Mich. 
Bnrmester,  10  H.  L.  90,  8  Jar.  N.  8.  1019  ;  535,  18  N.  W.  Rep.  346  ;  Campbell  v.  Trot- 
Reagan  V.  Hadley,  57  Ind.  509;  Martin  v,  ter,  100  111.  281. 

Central  Loan  &  Trust  Co.  78  Iowa,  504,  43  ^  Ellis  v.  Lindley,  37  Iowa,  334 ;  Reed  r. 

N.  W.  Rep.  301.  King,  23  Iowa,  500 ;  Reagan  v.  Hadley,  57 

4  Downer  v.  Miller,  15  Wis.  612;  Robin-  Ind.  509. 

son  r.  Sampson,  23  Me.  388 ;  Trenton  Bank-       «  Hedden  v,  Cowell,  37   N.  J.  Eq.  89 ; 
ing  Co.  V,  Woodruff,  2  N.  J.  Eq.  1 17  ;  Ham-    City  Council  v.  Ryan,  22  S.  C.  339,  53  Am. 
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restored  when  the  rights  of  innocent  third  persons  will  be  affected.^ 
The  holder  of  the  mortgage  wrongfully  discharged  should  there- 
fore lose  no  time  in  taking  steps  to  have  his  mortgage  restored.^ 
But  he  is  not  estopped  from  enforcing  his  mortgage  as  against  the 
holder  of  a  subsequent  mortgage  who  is  affected  with  knowledge  of 
the  fraudulent  discharge  of  the  prior  mortgage,  by  the  mere  fact 
that  after  the  holder  of  the  prior  mortgage  had  knowledge  of  the 
fraudulent  discharge  he  took  no  steps  within  a  reasonable  time  to 
correct  the  record.* 

If  the  cancellation  of  the  mortgage  be  the  result  of  the  mort- 
gagee's negligence,  he  will  not  be  permitted  to  establish  his  lien 
as  against  subsequent  purchasers  or  mortgagees  who  have  in  good 
faith  acted  in  reliance  upon  the  cancellation  of  record.  Such  is 
the  case  when  he  has  permitted  the  mortgagor  to  have  the  custody 
of  the  mortgage,  whereby  the  latter  was  enabled  to  produce  it  for 
cancellation  on  the  record  by  the  recording  officer  in  the  manner 
provided  by  statute.^ 

If  a  mortgagee  negligently  indorses  his  name  on  the  back  of  the 
mortgage  and  parts  with  its  possession,  and  a  satisfaction  is  written 
above  his  name,  he  must  bear  the  consequences  of  his  negligence, 
and  an  innocent  purchaser  will  be  protected.^ 

An  assignee  of  a  mortgage  which  the  mortgagee  has,  after  an 
assignment  not  recorded^  wrongfully  discharged  of  record,  may  be 
subrogated  to  the  rights  of  one  who  has  taken  a  mortgage  upon 
the  property  in  good  faith  after  the  discharge  of  the  prior  mort- 
gage of  record.^  The  assignee  of  the  senior  mortgage,  having  thus 
disposed  of  the  subsequent  mortgage  which  had  gained  the  place 
of  priority,  may  be  in  a  position  to  assert  his  rights  as  against  the 
mortgagor  and  others  who  had  notice  of  his  rights  under  his  as- 
signment. 

A  judgment  creditor  of  the  mortgagor  would  not  by  virtue  of 
his  lien  stand  in  the  condition  of  a  purchaser  in  this  respect^  be- 
cause he  does  not  part  with  any  value  or  become  worse  off  by  reason 
of  the  discharge  of  the  mortgage.  But  a  purchaser  under  execu- 
tion sale  would  have  the  right  to  stand  upon  the  record  title  if  he 

Rep.  713  ;  Lee  ».  Wagner,  71  Wis.  191,  36  »  Viele  r.  Jadson,  82  N.  Y.  82,  reTersing 

N.  W.  Rep.  597.  15  Hun,  328. 

1  Scholefield  v.  Templer,  4  De  G.  &  J.  *  Heyder    v.  Excelsior   Bailding   Loan 

429  ;  FasBett  v.  Smith,  23  N.  Y.  252  ;  Viele  Asao.  42  N.  J.  Eq.  403,  8  AtL  Rep.  310,  59 

V.  Jndson,  15  Hud,  328;  Etzler  v.  Erans,  Am.  Rep.  49. 

61  Ind.  56  ;  Lewis  v.  Kirk,  28  Kane.  497  ;  *  City  Council  v.  Ryan,  22  S.  C.  339,  53 

Reeres  u.  Hayes,  95  Ind.  521,  538.  Am.  Rep.  713. 

3  Viele  V.  Judson,  82  N.  Y.  32.  •  Clark  v.  ^ckin,  95  N.  Y.  346, 30  Han, 

411. 
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bad  no  notice  of  the  eqnities  of  the  holder  of  the  notes ;  and  it 
woald  seem  that  the  judgment  plaintiff  himself,  purchasing  at  the 
judicial  sale,  would  have  this  right.^ 

968.  When  a  mortga.ge  has  been  obtained  by  fraud  from 
the  mortgagor,  and  the  mortgagee  has  assigned  it  as  collateral 
security  to  one  who  is  not  6hown  to  have  participated  in  the  fraud, 
or  to  have  known  of  it,  although  the  court  cannot  cause  the  mort- 
gage to  be  discharged  as  against  such  holder,  it  may  order  the  mort- 
gagee, who  fraudulently  obtained  it,  to  pay  the  sum  secured  to  the 
holder  of  the  assignment  of  it,  and  to  cause  the  mortgage  to  be 
discharged  within  a  given  time.^ 

When  the  lien  cannot  be  restored,  either  wholly  or  in  part,  the 
mortgagor  is  entitled  to  recover  of  the  person  who  induced  the 
making  of  the  release  the  amount  of  the  security  released,  and  not 
merely  such  deficiency  as  may  result  on  the  mortgage.  Even  when 
a  part  of  the  mortgaged  premises  are  released  and  the  part  remain- 
ing is  worth  more  than  the  mortgage  debt,  yet,  so  far  as  the  value 
of  the  security  is  lessened  by  the  defendant's  fraud  or  bad  faith, 
the  mortgagee  is  entitled  to  recover.^ 

969.  To  entitle  one  to  relief  on  the  ground  of  mistake,  it 
must  be  a  mistake  of  fact  and  not  a  mistake  of  law.  Thus  where 
a  husband,  under  the  erroneous  supposition  that  as  executor  of  his 
deceased  wife  he  was  liable,  paid  a  mortgage  upon  her  estate,  no 
relief  could  be  afforded  him  in  equity.*  For  mistakes  of  law,  nei- 
ther courts  of  law  nor  of  equity  give  relief.  When  there  is  no 
mistake  nor  misrepresentation  as  to  the  facts,  and  no  fraud,  there 
is  no  redress.^  Upon  this  ground  relief  was  refused  to  one  who 
purchased  land  subject  to  a  mortgage,  and,  supposing  that  he  had  a 
good  title  upon  paying  off  the  mortgage  had  it  cancelled  on  the 
record.  Afterwards  discovering  that  his  title  was  not  good,  he 
sought  to  have  this  cancellation  set  aside  and  the  mortgage  de- 
clared in  force,  on  the  ground  that  had  he  then  known  of  the  de- 
fect in  his  title  he  would  have  taken  an  assignment  of  the  mortgage 
to  protect  his  title ;  but  this  was  not  regarded  as  a  mistake  as  to  a 
matter  of  fact.^  The  mistake  of  fact,  moreover,  must  be  of  such  a 
nature  that  it  could  not  by  reasonable  diligence  have  been  avoided 
at  the  time  ;  and  on  this  ground  the  court  refused  to  set  aside  a  dis- 
charge voluntarily  made  by  the  holder  of  a  mortgage  under  an 

^  Vaunice  o,  Bergen,  16  Iowa,  555,  85  *  Peters  v.  Florence,  38  Fa.  St.  194. 

Am.  Dec.  531.  *  Hampton  v.  Nicholson,  23  N.  J.  £q. 

3  Mason  v.  Daly,  117  Mass.  403.  423 ;  Railroad  Co.  v.  Soutter,  13  Wall.  517. 

'  Stebbins  v,  Howell,  4  Abb.  App.  Dec.  ^  Bentley  v.  Whittemore,  18  N.  J.  £q. 

297.  366. 
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apprehension  that  the  debt  had  been  satisfied,  when,  as  he  alleged, 
it  had  not  been  satisfied.^ 

Kelief  may  be  had  where  the  mortgagee,  supposing  erroneously 
that  the  mortgage  had  been  foreclosed,  and  that  the  mortgagor  was 
entitled  to  the  notes,  has  delivered  them  up  without  payment.^  In 
like  manner  where  a  mortgagee,  upon  the  mortgage  becoming  due, 
by  agreement  with  the  mortgagor  takes  the  mortgaged  property 
in  satisfaction  of  it,  and  thereupon  executes  a  release,  which  is  re- 
corded, the  release  will  be  cancelled,  so  as  to  restore  the  mortgage 
to  its  priority  over  other  existing  incumbrances  or  conveyances  in- 
tervening between  the  giving  of  this  mortgage  and  the  satisfaction 
of  it.^  The  ground  of  the  application  may  be  the  fraudulent  con- 
cealment of  the  existence  of  the  subsequent  incumbrances  or  con- 
veyances, or  mistake. 

Relief  may  also  be  given  when  a  mortgagee  has  cancelled  the 
mortgage  and  given  up  the  note  or  bond,  on  receiving  a  check  or 
draft  or  other  security  for  the  amount  of  the  debt,  which  turns  oat 
to  be  uncollectible  ;  and  this  would  be  given  whether  the  check  was 
issued  with  a  fraudulent  intent,  or  whether  it  was  taken  under  a 
mistake  of  fact  on  both  sides  that  the  draft  was  good,  when  it  proved 
not  to  be  good  by  reason  of  the  failure  of  the  bank  upon  which  it 
was  drawn.* 

One  who  paid  off  a  mortgage  on  land  which  he  supposed  be- 
longed to  his  wife,  who  was  a  widow  at  the  time  of  his  marriage 
with  her,  when  in  fact  it  belonged  to  her  daughter,  was  allowed  the 
amount  paid  with  interest  as  an  equitable  lien  upon  the  land.^ 

If  a  mortgagor  pays  a  note  through  mist.ake,  supposing  the  sig- 
nature to  be  genuine,  when  it  was  in  fact  forged  and  the  genuine 
note  had  been  transferred  to  another,  he  may  recover  the  money 
paid  in  an  action  for  money  had  and  received.^ 

970.  Belief  may  be  had  in  equity  against  a  diacharge  of  a 
mortgage  made  by  mistake  or  through  ignorance,  when  an  as- 
signment was  intended.^  But  in  the  absence  of  any  such  ground 
for  relief,  a  mere  stranger  who  voluntarily  pays  off  a  mortgage  and 

*  Banta  v.  Vreeland,  15  N.  J.  Eq.  103, 82  *  Haggertj  v.  McCanna,  25  N.  J.  Eq.  48. 

Am.  Dec.  269 ;  Cobb  v.  Dyer,  69  Me.  494.  «  Welch  v.  Goodwin,  123   Mass.  71,  25 

2  Smith  V.  Smith,  15  N.  H.  55.  Am.  Bep.  24. 

s  Nickerson  v.  Meacham,  14  Fed.  Rep.  ^  Russell  v.  Mixer,  42  Cal.  475;  Dudley 

881 ;  Lambert  ».  Leland,  2  Sweeny,  218  ;  p.  Bergen,  23  N.  J.  Eq.  397,  and  cases  dted 

Campbell  v.  Trotter,  100  111.  281.  Dubois  v.    Schaffer,  23    N.   J.   Eq.  401 

«  Grimes  v,  Kimball,  3  Allen,  518;  Mid-  Hampton  v.  Nicholson,  23  N.  J.  Eq.4Sd 

dlesex  v.  Thomas,  20  N.  J.  Eq.  39.    And  Skillman    v.  Teeple,  1    N.   J.    Eq.  S3S 

see  Hunt  v.  Fox,  5  B.  Mon.  327 ;  HoUen-  Champlin  v.  Lay  tin,  IS  Wend.  407,  31  Am 

back  V.  Shoyer,  16  Wis.  499.  Dec.  382 ;  Cobb  v.  Dyer,  69  Me.  494. 
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DISCHARGE  BT  MISTAKE  OB  PBAUD.  [§  971. 

allows  the  mortgage  to  be  cancelled,  relying  npon  the  validity  of 
his  own  title  to  the  property,  cannot  afterwards  come  into  equity 
and  ask  to  be  substituted  in  the  place  of  the  mortgagee.^ 

The  allegation  of  mistake  is  supported  by  proof  that,  although 
the  mortgagee  intentionally  discharged  the  mortgage,  the  person 
who  was  to  pay  the  money  only  intended  to  purchase  the  mortgage 
at  the  request  of  the  mortgagor,  and  accordingly,  on  the  note  and 
mortgage  being  brought  to  him,  declined  to  take  them,  but  took  an 
assignment  instead.  Under  the  prayer  for  general  relief  the  mort- 
gage was  established,  and  the  mortgagor  restrained  from  setting  up 
the  discharge.^ 

971.  When  a  new  mortgage  is  Bubstituted  in  ignorance  of  an 
intervening  lien,  the  mortgage  released  through  mistake  may  be 
restored  in  equity  and  given  its  original  priority  as  a  lien.^  This 
was  done  in  a  case  where  the  holder  of  a  first  mortgage,  in  igno- 
rance of  the  existence  of  a  subsequent  one  on  the  premises,  released 
his  mortgage  and  took  a  new  one.  There  was  no  evidence  of  mis- 
take except  such  as  might  be  inferred  from  the  mortgagee's  igno- 
rance of  the  existence  of  the  intermediate  mortgage,  and  there  was 
no  evidence  that  he  would  not  have  made  this  arrangement  had  he 
known  this  fact :  but  it  was  considered  that  although  the  court  was 
not  at  liberty  to  infer  facts  not  proved,  yet  that  it  was  at  liberty  to 
draw  all  the  inferences  which  logically  and  naturally  follow  from  the 
facts  proved ;  that  it  is  not  an  act  of  reasonable  prudence  and  cau- 
tion such  as  men  commonly  use  in  the  conduct  of  business  affairs 
for  one  having  a  first  mortgage  upon  property,  without  considera- 
tion or  other  apparent  motive,  to  release  it,  and  take  a  new  mort- 
gage subject  to  a  prior  lien  of  a  considerable  amount ;  and  there- 
fore it  may  be  inferred  that  the  mortgagee  would  not  have  made  the 
release  had  he  known  of  the  intervening  mortgage.^    A  court  of 

1  Goy  V.  Du  Uprey,  16  CaL  195;  §  877.    Rep.  923;  New  England  Mortg.  Security 

2  Brace  v,  Bonney,  12  Gray,  107, 71  Am.    Co.  ».  Hinch  (Ala.),  11  So.  Rep.  63,  per 
Dec.  739.  McClellan,  J. 

*  Hutchioson  v.  Swartsweller,  31   N.  J.  ^  §  873;  Brnse  v.  Nelson,  35  Iowa,  157. 

Eq.  205;  Stimpson  v.  Pease,  53  Iowa,  572,  In  this  case  the  original  mortgage  secured 

5  N.  W.  Rep.   760 ;   Bruse  v.  Nelson,  35  the    payment  of  three    notes  of  $919.50 

Iowa,  157;   CampbeU  v.  Trotter,  100  lU.  each.     Shortly  afterwards,  the  mortgagee 

281 ;  Wooster  v.  Cavender,  54  Ark.  153,  15  wishing  to  transfer  two  of  the  notes  to  a 

S.  W.  Rep.  192 ;  Cobb  v.  Dyer,  69  Me.  494 ;  creditor  of  his,  it  was  arranged  between  the 

Corey  v.  Aldeman,  46  Mich.  540,  9  N.  W.  parties  that  a  new  mortgage  should  be  made 

Rep.  844  ;  Young  v.  Shaaer,  73  Iowa,  555,  running  directly  to  this  creditor,  and  that 

35  N.  W.  Rep.  629,  5  Am.  St  Rep.  701 ;  he  should  loan  to  the  mortgagor  a  small 

Robinson  r.  Sampson,  23  Me.  388 ;  Barnes  additional  sum,  to  make  the  amount  of  the 

V.  Mott,  64  N.  Y.  397,  21  Am.  Rep.  625 ;  mortgage  $2,000.    This  arrangement  was 

Geib  V,  Reynolds,  35  Minn.  331,  28  N.  W.  carried  out,  and  the  old  mortgage  was  en- 
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§  971.]  PAYMENT  AND  DISCHABGE. 

equity  will  grant  relief  on  the  gronnd  of  mistake,  not  only  wbea 
the  mistake  is  expressly  proved,  but  also  when  it  is  implied  from 
the  nature  of  the  transaction.^ 

Where  a  new  mortgage  is  taken  to  secure  the  payment  of  the 
same  debt,  and  the  fact  is  so  stated  in  the  mortgage,  and  the  old 
mortgage  is  released  and  the  new  one  recorded  on  the  same  day, 
the  new  mortgage  will  have  priority  of  any  intervening  incum- 
brance.^ Where  a  second  mortgagee,  in  order  to  enable  the  mort- 
gagor to  renew  a  first  mortgage  and  give  it  priority  as  a  lien,  can- 
celled bis  mortgage  and  took  a  new  one  to  secure  the  same  notes, 
subject  to  the  renewed  first  mortgage,  he  did  not  thereby  release 
the  lien  created  by  his  original  mortgage,  and  the  mortgagor's  wife 
obtained  no  new  rights  as  against  the  second  mortgagee.^ 

If  money  is  borrowed  on* a  mortgage  for  the  purpose  of  paying 
off  a  former  mortgage  of  the  same  lands,  the  fact  that  an  interven- 
ing judgment  lien  was  overlooked  in  examining  the  title  will  not 
enable  the  mortgagee  to  set  up  in  equity  the  former  mortgage  after 
it  has  been  duly  discharged.^ 

Delay  on  the  part  of  a  mortgagee  in  seeking  relief,  or  an  attempt 
to  enforce  the  new  security,  with  knowledge  of  all  the  facts,  will 
preclude  him  from  obtaining  a  cancellation  of  a  discharge  of  his  first 
mortgage.^ 

tered  of  record  as  satisfied,  and  the  mort-  the  fact  of  the  mistake  was  a  matter  of  in- 

gage  and  mortgage  notes  delivered  np  to  ference  alone ;  and  that  relief  oonid  be  bad 

the  mortgagor.  only  against  a  mistake  clearl  j  made  oat  bj 

It  was  urged  in  this  case  that  the  second  satisfactory  proof ;  and  that  the  mistake 

mortgage  was  of  record,  and  that  the  prior  must  be  of  some  matter  leading  to  and  in- 

mortgagee,  having  constructive  notice  of  it  fluencing  the  execution  of  the  release, 

when  he  took  the  new  mortgage,  was  not  ^  Geib  t;.  Reynolds,  35  Minn.  331,  28  N. 

entitled  to  relief.     **  This  position,"  says  W.  Rep.  923,  affirmed  Liggett  17.  Himle,  38 

Mr.  Justice  Day,  "proves  too  much.    In  Minn.  421,38  N.  W.  Rep.  201;  Stimpson 

order  that  a  debt  may  attach  as  a  lien  prior  v.  Pease,  53  Iowa,  572,  5  N.  W.  Rep.  760 ; 

to  a  mortgage,  it  mn.st  always,  in  some  way,  Bruce  v.  Bonney,  12  Gray,  107,  71  Am.  Dec 

appear  of  record,  so  that,  in  every  case  in  739. 

which  the  claim  is  in  a  condition  to  be  as.  >  Shaver  v.  Williams,  87  HI.  469, 18  Am. 

sorted  in  preference  to  the  mortgage,  the  L.  Reg.  (N.  S.)  132. 

mortgagee  has  the  means  of  ascertaining  >  Pouder  ».  Ritzinger,  119  Ind.  597,20 

its  existence.    The  argument,  then,  would  N.  £.  Rep.  654. 

amount  to  this :  that  a  mortgage  released  «  Banta  v.   Garmo,  1   Sandf.  Ch.  383 ; 

in  mistake  could  never  be  restored  against  Anglade  r.  St.  Avit,  67  Mo.  434.    For  a 

a  prior  claim  which  was  in  a  condition  to  case  somewhat  different  where  prior  liens 

become  a  lien.    In  other  words,  that  the  were  held  not  to  lose  their  priority  to  a 

lien  of  the  mortgage  coald  never  be  re-  judgment,  in  conseqnence  of  a  release,  see 

stored  except  when  the  restoration  is  un-  Van  Duyne  v.  Shann,  41  N.  J.  Eq.  311. 

necessary   and    unimportant."     See,  also,  *  Seymour  v.  Mackay,  126  CL  341, 18  N. 

Cansler  o.  Sallis,  54  Miss.  446.    See,  how-  £.  Rep.  552 ;  Childs  v.  Stoddard,  130  Mass. 

ever,  §  9S7.  110. 

Beck,  C.  J.,  dissented,  on  the  ground  that  *'  The  only  misuke  at  any  time  made  by 
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FORM  AND  CONSTRUCTION  OF  DISCHARGE.   [§§  971  a,  972. 

071  a.  A  prior  morterckfiree  who  has  in  good  faith  received  pay- 
ment cannot  be  compelled  to  repay  the  money  on  the  ground 
that  it  was  fraudulently  obtained  from  some  other  person.  Thus 
where  one  loaned  on  a  forged  mortgage,  and  subsequently  the  bor- 
rower obtained  a  larger  loan  of  another  person  on  the  same  prop- 
erty upon  another  forged  mortgage,  from  the  proceeds  of  which  the 
prior  mortgage  was  paid  so  that  the  last  mortgagee  should  have  a 
first  mortgage,  neither  mortgagee  knowing  at  the  time  that  the 
mortgages  were  forged,  it  was  held  that  the  last  mortgagee  could 
not  recover  of  the  former  mortgagee  the  amount  paid  to  take  up 
the  latter's  mortgage.^ 

X.  Form  and  Construction  of  Discharge. 

972.  Mode  of  effecting  a  dlBcharge.^ — Wherever  a  mortgage 
retains  its  common  law  character  of  a  conveyance  of  the  legal  es- 
tate, a  discharge  should  be  effected  either  by  a  deed  of  reconveyance, 
or  by  an  entry  upon  the  records  in  the  manner  provided  by  statute. 
A  receipt  of  the  mortgagee,  though  executed  under  seal,  while  it  is 
evidence  of  payment  and  of  a  discharge  of  the  mortgage  by  reason 
of  the  payment,  does  not  after  breach  of  the  condition  revest  the 
title  in  the  mortgagor.^  It  is  not  even  conclusive  of  payment,  but 
is  open  to  explanation.^  A  payment  actually  received  may  be  re- 
garded as  an  equitable  release  of  the  mortgage.^  A  mere  verbal 
agreement  by  a  mortgagee  to  execute  a  release,  though  made  for  a 
valuable  consideration,  cannot  be  enforced,  as  it  is  void  under  the 
statute  of  frauds.^ 

the  mortgagee  was  in  surrendering  his  note  2d.  To  relj  a  pen  the  second  mortgage  he 

and  in  allowing  his  first  mortgage  to  be  had  received  from  the  mortgagor.  lie  chose 

discharged,  and    taking  a  new  note  and  the  latter  conrse,  and  did  it  knowing  all  the 

mortgage  under  the  supposition  that  the  facts.'*    Per  Endicott,  J. 

title  had  remained  unchanged,  having  in  ^  Walker  v.  Couant,  69  Mich.  3^1,  37  N. 

fact  no  knowledge  of  the  intervening  mort-  W.  Rep.  292. 

gage,  although  he  had  constructive  notice  ^  For  forms  of   discharges,  see  Jones's 

from  the  record.     He  was  not  led  to  do  this  Forms  in  Conveyancing. 

bjr  any  false  representations  or  inducements;  '  See  Allard  v.  Lane,  IS  Me.  9. 

what  was  done  appears  to  have  been  done  *  Perkins  v,  Pitts,  11  Mass.  125 ;  Porter 

for  his  supposed  benefit  and  at  his  request,  v.  Hill,  9  Mass.  34, 6  Am.  Dec.  22 ;  Parsons 

Whether,  upon  the  facts,  a  court  of  equity  v,  Welles,  17  Mass.  419 ;  Pearce  i;.  Savage, 

would  allow  him  to  have  the  discharge  set  45  Me.  90. 

aside  and  the  first  mortgage  reinstated,  if  ^  §917;  Marriott  v.  Handy,  8  Gill  (Md.), 

he  had  applied  immediately  on  ascertaining  31 ;  Agnew  v,  Renwick,  27  S.  C  562,  4  S. 

the  existence  of  the  intervening  mortgage,  E.  Rep.  223. 

we  need  not  inquire.    He  did  not  do  so.  «  Leavitt  r.  Pratt,  53  Mb.  147  ;  Phillips  t;. 

Knowing  that  there  was  a  mortgage  held  Leavitt,  54  Me.  405 ;  Parker  v.  Barker,  2 

by  the  defendant  he  had  two  courses  open  Met.  428  ;  Maynard  v.  Hunt,  5  Pick.  240, 6 

to  him  :  Ist  To  apply  to  have  the  record  Pick.  489.    See,  however,  Malins  v.  Brown, 

vacated,  and  his  first  mortgage  restored ;  4  N.  T.  403. 
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§  972.]  PAYMENT  AND  DISCHARGE. 

No  precise  formality  in  making  a  release  of  the  lien  of  a  mort- 
gage is  necessary.  It  may  be  effected  by  a  reconveyance,  although 
the  only  mode  provided  by  statute  is  for  an  entry  of  satisfaction 
upon  the  margin  of  the  record.  But  this  method  is  not  exclusive. 
Release  may  be  made  of  the  whole  or  of  a  part  of  the  mortgaged 
premises  by  a  quitclaim  deed  from  the  mortgagee  to  the  mortgagor,^ 
or  to  his  grantee  or  mortgagee.^ 

Ordinarily  a  deed  of  release  or  quitclaim  by  the  mortgagee  to 
the  mortgagor,  or  to  the  owner  of  the  equity  of  redemption,  will 
discharge  the  mortgage,  although  the  mortgagee  has  also  acquired 
some  other  claim  or  title  to  the  premises,  as,  for  instance,  the  equity 
of  redemption,  upon  which  the  deed  might  operate.  The  deed 
would  pass  his  entire  title.^  But  the  instrument  will  be  construed 
according  to  the  intention  as  manifested  by  the  whole  instrument ; 
and  therefore  where  a  mortgagee,  holding  an  independent  title  by  a 
subsequent  mortgage,  indorsed  upon  his  prior  mortgage  a  dischai^ 
whereby  he^" released  and  forever  quitclaimed"  all  his  "right,  title, 
and  interest  in  and  to  the  within  described  premises,"  it  was  held 
that  his  release  passed  only  his  interest  in  that  mortgage  and  not 
his  entire  interest.  The  natural  import  of  the  words  used  was  sat- 
isfied by  confining  the  effect  of  the  release  to  the  mortgage  upon 
which  it  was  written.^  But  a  mere  attachment  which  has  not 
ripened  into  a  title  would  not  be  discharged  by  a  mortgagee's  re- 
lease of  all  his  ^^ right,  title,  claim,  and  demand  whatever"  in  the 
mortgaged  premises.^  The  mortgagee's  release  to  a  subsequent 
mortgagee  without  any  transfer  of  the  debt  operates  as  a  discharge 
of  the  prior  mortgage.^  If  a  mortgagee  at  the  request  of  the 
owner  of  the  equity  of  redemption,  who  is  about  to  sell  the  prem- 
ises, executes  to  the  purchaser  a  bond,  conditioned  that  the  vendor 
should  save  the  grantee  harmless  from  all  cost  and  damage  in  con- 
sequence of  any  previous  incumbrance  upon  the  premises,  the  effect 
of  the  bond  is  to  release  the  land  from  his  mortgage.'^ 

That  a  release  erroneously  recites  the  book  in  which  the  mort- 
gage is  recorded,  is  immaterial  if  the  mortgage  is  otherwise  suffi- 
ciently described.^     A  discharge  of   a  mortgage  which  gives  the 

1  Waters  v.  Waters,  20  Iowa,  363,  89  Am.  ^  Lacey  v.  Tomlinson,  5  Day,  77. 

Dec.  540.  •  HiU  v.  West,  8  Ohio,  222,31  Am.  Dec 

^  Allen  V,  Leominster  Say.  Bank,  134  442;  Allen  r.  Leominster  Sav.  Bank,  134 

Mass.  580.  Mass.  580. 

8  Woodbury  v.  Aikin,  13  111.  639.  '  Proctor  v.  Thrall,  22  Vt.  262. 

*  Barnstable  Say.  Bank  v.  Barrett,  122  *  Commonwealth  v.  Wilmington  &N.  R. 

Mass.  172 ;  Donlin  v.  Bradley,  119  111.  412,  R.  Co.  (Pa.  SL)  17  AtL  Rep.  5. 
10  N.  E.  Rep.  11.    See  §  824. 
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FORM  AND  OONSTRUCTION  OF  DISCHARGE.      [§§  973,  974. 

date  of  the  mortgage,  the  parties  thereto,  the  book,  page,  and  office 
where  and  the  time  it  was  recorded,  is  operative,  though  the  mort- 
gaged premises  are  not  correctly  described  therein.^ 

973.  When  a  mortgafiree  has  received  payment  of  a  mort- 
gage  debt  after  maturity  without  releasing  the  mortfiraged 
premises,  wherever  the  common  law  view  that  he  holds  the  legal 
estate  prevails  he  becomes  a  trustee  of  the  mortgagor,  and  so  holds 
the  title  until  he  releases  it.^  He  has  of  course  no  equitable  inter- 
est, but  he  is  liable  to  the  penalties  imposed  by  statute  for  not 
discharging  the  mortgage  after  it  is  in  fact  paid ;  and  he  is  more- 
over liable  to  an  equitable  suit  to  compel  a  discharge  or  reconvey- 
ance.^ He  holds  the  legal  seisin  in  trust  for  the  mortgagor,  and 
the  court  will  not  permit  him  or  those  claiming  under  him  to  set 
up  this  legal  estate  to  defeat  the  possession  of  the  cestui  que  trust. 
The  equitable  estate  of  the  mortgagor,  which  in  courts  of  equity 
is  always  recognized  and  is  protected  in  a  great  many  ways,  in 
courts  of  law  obtains  recognition  by  the  fiction  of  regarding  the 
mortgagee,  after  his  debt  is  satisfied,  as  a  trustee  of  the  legal  es- 
tate for  the  mortgagor.  After  the  debt  is  paid,  the  legal  seisin  of 
the  mortgagee  is  but  a  mere  formal  title.  No  trust  will  be  raised 
for  the  benefit  of  the  mortgagor  until  the  purpose  for  which  the 
mortgage  was  made  is  answered.^ 

974.  Where  a  mortgage  is  regrarded  as  merely  a  lien  upon 
the  land  and  not  a  conveyance  of  the  legal  estate,  a  discharge 
may  be  made  without  a  deed ;  ^  a  writing  not  under  seal  is  suffi- 
cient;^ and  payment  without  any  writing  in  fact  discharges  the 
mortgage.^  Even  an  agreement  to  discharge  made  for  a  sufficient 
consideration,  when  the  debtor  has  fulfilled  his  part  of  the  agree- 
ment, may  operate  as  a  discharge,  upon  the  ground  that  equity 
treats  as  done  that  which  a  party  has  agreed  to  do;  therefore 
where  the  mortgagee  agreed  verbally  to  cancel  and  discharge  his 
mortgage  in  consideration  that  the  mortgagor  would  discharge  a 
debt  due  him  from  a  third  person,  and  the  mortgagor  discharged 

1  Miller  t7.  Hicken,  92  Cal.  229.  28  Pac.  34  N.  J.  L.  496,  per  Depae,  J.,  3  Am.  Rep. 

Rep.  339.  256. 

3  Armstrong    v.  Peirse,  3  Burr.   1898;  ^  FiretNat.  Bankv.  Ereig  (NeT.),32Pac 

Robinson  v.  Grose,  22  Conn.  171 ;  Den  v.  Rep.  641. 

Dimon,  10  N.  J.  L.  156  ;  Wolfe  v.  Dowell,  ^  Headlej  v.  Goundrj,  41    Barb.  279 ; 

21  Miss.  103 ;  Smith  v.  Doe,  26  Miss.  291 ;  Ackla  v.  Ackla,  6  Pa.  St.  228 ;  Wentx  v. 

McNair  v.  Picotte,  33  Mo.  57.  Dehaven,  1  Serg.  &  R.  312 ;  Wallis  v.  Long, 

*  McNair  v,  Picotte,  33  Mo.  57.  16  Ala.  738.    And  see  Thornton  v,  Irwin, 

«  Harrison  v.  Eldridge,  7   N.  J.  L.  392,  43  Mo.  153. 

407,  per  Ch.  J.  Kinoej ;  Shields  v.  Losear,  ?  ;  g^e. 
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§§  974  a-976.]  payment  and  discharge. 

his  claim,  it  was  held  that  the  mortgage  was  thereby  discharged.^ 
Upon  the  same  principle  it  is  held  that  a  mortgage  given  in  part 
payment  of  the  price  of  other  land,  which  by  agreement  is  to  be 
conveyed  to  the  mortgagor  upon  the  cancelling  of  that  agreement 
by  mutual  consent,  is  itself  annulled  and  discharged  unless  it  be  ex- 
pressly saved  and  continued.^ 

Anything  which  amounts  to  payment  or  satisfaction  of  the  debt 
discharges  the  mortgage  lien.^  If  a  judgment  for  the  debt  be  sat- 
isfied out  of  other  property  of  the  debtor,  the  mortgage  is  dis- 
charged; and  if  one  afterwards  purchases  the  property  in  good 
faith,  relying  upon  the  records  as  showing  that  the  execution  had 
been  returned  as  satisfied,  no  inquiry  can  be  made  as  against  him 
as  to  the  regularity  of  the  proceedings  in  which  the  judgment  was 
obtained.^  When  the  purposes  of  a  trust  deed  are  accomplished, 
the  owner  of  the  land,  without  any  action  on  his  part,  is  vested 
with  the  legal  title,  and  can  maintain  ejectment  upon  it.^ 

074  a.  A  bequest  or  gift  of  a  mortgage  or  of  the  mortgage 
debt  to  the  mortgagor  discharges  the  mortgage  at  once  by  force  of 
the  will.^  In  like  manner  a  gift  by  the  mortgagee  of  part  of  the 
mortgage  debt  to  be  applied  thereon  operates  at  once  to  extinguish 
the  mortgage  pro  tantoJ  If  a  release  of  a  mortgage  be  made  upon 
condition  that  the  mortgagee  be  paid  the  interest  on  the  mortgage 
during  life,  the  acceptance  of  it  amounts  to  a  stipulation  by  the 
mortgagor  to  perform  the  condition  on  which  the  gift  was  made ; 
and  the  mortgagee,  on  the  mortgagor's  failure  to  pay  the  interest, 
may  revoke  the  gift,  and  have  the  satisfaction  set  aside.^ 

075.  In  loeuae  of  a  mortgage  of  indemnity,  when  indemnity 
has  in  fact  been  obtained,  although  not  by  a  compliance  with  the 
terms  of  the  contract  between  the  parties,  or  in  the  way  contem- 
plated by  them,  the  object  of  the  mortgage  being  substantially  and 
fully  accomplished,  the  mortgage  is  extinguished.^ 

076.  Whether  a  general  release  from  all  dainis  and  demands 
made  by  the  holder  of  a  mortgage  to  a  mortgagor  releases  the 
mortgage  debt,  depends  upon  the  intention  of  the  parties.  Tiiat 
the  mortgage  debt  was  not  due  at  the  time,  and  that  the  mortgage 

^  Griswold  V,  Griswold,  7  Lans.  72.    And  >  Weeks  v,  Offtrander,  20  J.  &  S.  512, 16 

see  Swain  v.  Seamens,  9  WaII.  254.  Abb.  N.  C.  143. 

2  Eyeland  v.  Wheeler,  37  N.  Y.  244.  "  Carpenter  v.  Soule,  8S  N.  T.  251,  42 

8  Stribling  v.  Splint  Coal  Co.  31  W.  Va.  Am.  Rep.  248. 

82,  5  S.  E.  Rep.  321.  8  gmith  v.  Smith,  8  N.  T.  Sapp.  637. 

^  Drigga  v.  Simson,  3  Thomp.  &  C.  786.  '  Archambau  v.  Green,  21  Minn.  520; 

ft  McNabb  i;.  Young,  81  111.  11.  Sergeant  v.  Rnble,  33  Minn.  354,  23  N.  W. 

Rep.  535. 
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was  not  delivered  up  or  cancelled,  are  reasons  for  supposing  that 
the  intention  was  not  to  release  the  mortgage  debt.^  A  mortgage 
is  discharged  by  the  creditor's  joining  with  others  in  a  release  under 
seal,  whereby,  for  value  received  and  in  consideration  of  one  dollar, 
he  releases  the  debtor  from  indebtedness,  ^^  whether  on  book  ac- 
count, note  of  hand,  or  any  other  way."^ 

It  is  competent  for  a  mortgagee  who  has  signed  a  general  release 
or  a  composition  paper  in  behalf  of  the  mortgagor  to  show  by  parol 
evidence  that,  at  the  time  of  such  release,  he  was  not  the  owner  of 
the  mortgage,  having  previously  sold  it ;  or  he  may,  in  the  same 
way,  show  that  the  validity  of  the  release  was  dependent  upon  a 
consideration  which  has  not  been  fulfilled.^ 

977.  Surrender  of  defeasanoe.  —  When  a  mortgage  has  been 
made  by  giving  an  absolute  deed  and  taking  back  a  defeasance,  if 
this  has  not  been  recorded  the  parties  may  afterwards,  with  the 
intent  to  vest  the  estate  unconditionally  in  the  grantee  by  force  of 
the  deed,  surrender  and  cancel  the  defeasance,  and  the  estate  will 
thereupon  become  absolute  in  the  mortgagee,  without  any  further 
act,  if  the  transaction  be  fairly  conducted  and  no  rights  of  third 
parties  have  intervened.^  But  the  assignment  of  the  bond  of  de- 
feasance to  an  assignee  of  the  mortgage  has  been  held  not  to  op- 
erate as  an  extinguishment  of  the  equity  of  redemption  ;  but  the 
decision  is  questioned,  and  it  is  difficult  to  see  why  such  assignment 
should  not  have  effect  equally  with  a  mere  surrender.^  When  the 
debtor  has  paid  a  mortgage  made  in  the  form  of  an  absolute  convey- 
ance, and  the  defeasance  has  not  been  recorded  or  rests  in  parol,  the 
only  relief  is  in  a  reconveyance,  which  the  grantee  may  in  equity 
be  compelled  to  execute.^ 

If  such  transactions  occur  between  the  parties  as  would  render  it 
inequitable  that  the  grantor  should  redeem,  that  itself  in  such  case 
operates  as  a  cancellation  of  the  defeasance,  and  gives  the  deed  the 
effect  of  an  original  absolute  conveyance.^ 

978.  The  mortgage  lien  may.of  cotirBe  be  cut  off  by  proper 
prooeedings  had  for  that  purpose  under  a  prior  incumbrcmoe. 
If  the  mortgagor,  however,  acquires  such  prior  title,  he  would  gen- 

^  Mclntyre  v,  Williamson,  1  Edw.  34.  v.  Batler,  26  Cat.  595 ;  Seymoar  v.  Mackay, 

3  Van  Bokkelen  v.  Taylor,  62  N.  Y.  105,  126  Ul.  341,  18  N.  £.  Rep.  552. 

reversing  2  Han,  138.  *  Porter  v.  Millet,  9  Mass.   101.      See 

'  Van  Bokkelen  v.  Taylor,  4  Thomp.  &  C.  §§  26l^*265. 

422.  •  Kenton  v.  Vandergrif  t,  42  Pa.  St.  339  ; 

*  Harrison  v.  Phillips  Academy,  12  Mass.  Sherwood  v.  Wilson,  2  Sweeny,  684. 

456;  Rice  v.  Bird,  4  Pick.  350,  n.;  Green  «  West  v.  Reed,  55  111.  242;  Carpenter 

V.  Carpenter,  70  III.  457. 
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erally  be  estopped,  tinder  the  covenants  of  his  mortgage,  to  set  it 
up.  But  if  a  purchaser  from  the  mortgagor  who  has  simply  bought 
the  estate  subject  to  the  mortgage,  without  assuming  to  pay  it,  ac- 
quires such  prior  title,  an  intervening  mortgage  is  cut  off,  as  much 
as  it  would  be  if  the  purchase  had  been  made  by  some  one  having 
no  interest  in  the  estate.^  Even  if  the  purchaser  at  the  foreclosure 
sale  pays  no  money,  but  takes  a  deed  and  treats  the  subsequent 
mortgage  as  a  lien  and  continues  to  pay  interest  on  it,  his  recogni- 
tion of  it  binds  only  himself  and  those  who  have  notice.  If  he 
afterwards  conveys  the  premises  by  warranty  deed  for  a  valuable 
consideration,  a  purchaser  without  notice  takes  the  entire  title  free 
from  the  lien  of  the  subsequent  mortgage.^^ 

979.  A  verbal  agreement  to  release  a  mortgrafire,  to  be  sus- 
tained, should  be  established  beyond  a  reasonable  doubt.  An  owner 
of  land  being  desirous  of  selling  it  went  with  the  purchaser  to  the 
mortgagee,  who  verbally  agreed  to  surrender  the  mortgage  for  other 
security,  and  told  the  purchaser  to  go  on  and  complete  the  purchase, 
as  he  had  made  an  arrangement  with  the  mortgagor  in  relation  to 
the  mortgage  debt.  The  purchase  having  been  made,  the  mortgagee 
failed  to  surrender  the  mortgage,  whereupon  the  purchaser  sought 
to  compel  him  to  cancel  it.  The  evidence  being  contradictory,  and 
not  showing  that  other  security  had  been  given  or  offered,  relief 
was  refused.^ 

Though  such  an  agreement,  if  made  for  a  consideration,  may 
bind  the  parties  to  it,  it  does  not  bind  a  person  not  a  party  to  it ; 
and  such  a  person  cannot  enforce  it  unless  he  was  induced  by  it  to 
purchase  the  property,  to  loan  money  upon  it,  or  to  do  some  act 
prejudicial  to  his  interest.^ 

But  the  mortgagee  is  bound  by  a  definite  written  agreement 
with  the  purchaser  to  release  the  portion  of  the  premises  about  to 
be  conveyed  to  the  purchaser,  upon  the  payment  of  a  certain  sum ; 
and  if  this  be  duly  recorded,  a  subsequent  sale  of  this  portion,  under 
a  power  of  sale,  after  payment  or  tender  of  the  amount  agreed 
upon,  is  void.^ 

980.  A  release  of  a  xaortsrafire  may  be  limited  in  its  oper- 
ation to  a  particular  person,  or  to  a  particular  demand,  so  as 
merely  to  give  priority  to  that  particular  person  or  demand  over 

1  McCammon  v.  Worrall,  1 1  Paige,  99.  to  eyidence  to  support  an  agreement  for  a 

And  Bee  Bullard  v.  Leach,  27  Vt.  491.    See  release,  see  Crouch  v,  Meyer,  18  N.  Y.  Snpp. 

i  748.  65. 

3  Wood  V.  McCIaghan,  4  Thomp.  &  C.  *  Snell  v.  Palmer,  12  III.  App.  337.    See 

420.  Porter  v.  Mailer,  3  W.  Coast  Rep.  619. 

*  Steyenaon  v.  Adams,  SO  Mo.  475.    As  ^  Cowen  u.  Loomis,  91  111.  132. 
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the  mortgage,  and  leave  it  unaffected  as  to  others.^  Thus  where  a 
mortgagee,  in  pursuance  of  a  stipulation  made  in  the  mortgage  to 
that  effect,  gave  a  release  in  favor  of  the  United  States  to  enable 
the  mortgagor  to  commence  the  distillery  business,  which  stipulated 
^^  that  the  lien  of  the  United  States  for  taxes  and  penalties  should 
have  priority  of  said  above-mentioned  mortgage,  and  in  case  of  the 
forfeiture  of  the  distillery  premises,  or  any  part  thereof,  the  title 
shall  vest  in  the  United  States,  discharged  from  said  mortgage,  and 
for  that  purpose  the  said  party  of  the  first  part  does  hereby  remise 
and  release "  the  mortgaged  premises,  it  was  held,  as  against  a 
party  claiming  title  under  a  junior  incumbrance,  that  the  instrument 
did  not  operate  as  a  general  release  of  the  premises  from  the  prior 
mortgage,  but  that  its  only  effect  was  to  give  the  government  a 
priority  of  lien.^ 

A  quitclaim  deed  obtained  by  the  mortgagor  from  the  mortgagee 
for  the  purpose  of  redeeming  the  property  from  a  foreclosure  sale 
made  for  an  instalment  of  interest,  will  not  be  construed  as  dis- 
charging the  entire  mortgage,  when  such  was  not  the  ifktention  of 
the  parties  at  the  tirae.^ 

081.  The  relea^se  of  a  portion  of  the  xaortgraged  premises, 
upon  the  pajonent  of  proper  oonsideration,  does  not  discharge  or 
affect  the  mortgage  lien  upon  other  portions  of  the  land,  although 
they  have  previously  been  sold;*  and  the  mortgagee  having  no  no- 
Uce  of  the  prior  conveyance  of  other  portions  of  the  premises  may 
release  to  a  subsequent  purchaser,  and  the  lien  of  the  mortgage 
upon  the  land  of  the  prior  purchaser  will  not  be  affected,  although 
he  received  no  payment  in  reduction  of  the  mortgage  debt  for  the 
release.^  But  where  land  incumbered  by  mortgage  has  been  sold 
to  successive  purchasers  without  reference  to  the  mortgage,  so  that 
the  parcels  sold  are  liable  to  the  mortgage  debt  in  the  inverse  order 
of  the  sales,  the  release  of  the  mortgage  upon  the  second  parcel  sold 
will  operate  as  a  release  upon  the  first  parcel  sold.^  If  the  release 
be  made  to  a  third  person,  the  mortgagor  can  claim  no  benefit  from 
it,  even  as  a  discharge  of  that  part  of  the  land.  The  release  in 
such  case  merely  transfers  the  interest  of  the  mortgagee  in  that  por- 
tion of  the  mortgaged  premises  to  his  grantee.^     A  release  given 

^  Wood  I'.  Wood,  61  Iowa,  256, 16  N.  W.  »  Patty  v.  Pease,  8  Paige,  277,  35  Am. 

Rep.  132.  Rep.  683 ;  McAfee  v.  McAfee,  28  S.  C.  188. 

3  Flower  v.  Elwood,  66  III.  438.  5  S.  £.  Rep.  593. 

*  Mabie  v.  Hatinger,  48  Mich.  341,  12  N.  «  Scewart  r.  McMahaD,  94  Ind.  389. 

W.  Rep.  198.  '  Wyman  v.  Hooper,  2  Gray,  141 ;  Grover 

«  Evertson  v.  Ogden,  8  Paige,  275.    See  v,  Thatcher,  4  Gray,  526. 
78»-799. 
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by  the  bolder  of  a  second  mortgage,  wbo  afterwards  acquires  title 
to  the  first  mortgage,  does  not  affect  bis  rigbts  under  sucb  first 
mortgage.^ 

As  between  tbe  parties  to  tbe  mortgage,  and  witbout  reference 
to  intervening  rights,  tbe  mortgagee  may  release  any  portion  of 
the  mortgaged  property  witbout  impairing  bis  lien  upon  tbe  re- 
mainder.^ Tbere  is  no  obligation  on  bis  part  to  first  exhaust  his 
(remedy  on  the  other  realty  before  enforcing  his  claim  upon  a  por- 
tion of  tbe  mortgaged  premises  which  is  tbe  debtor's  homestead. 
He  may,  after  the  debtor  has  parted  with  all  tbe  balance  of  the 
mortgaged  estate  except  tbe  homestead,  release  sucb  other  realty 
and  still  maintain  his  lien  on  tbe  homestead.  Where  a  debtor, 
:after  mortgaging  his  homestead  and  other  land,  was  thrown  into 
bankruptcy,  and  tbe  homestead  was  assigned  and  set  over  to  the 
debtor,  and  tbe  assignees,  on  their  application,  were  ordered  to  sell 
tbe  other  realty,  and  they  sold  one  piece  of  it  to  the  mortgagee  in 
part  payment  of  tbe  mortgage,  and  he  released  other  parcels  ex- 
cept the  bc^estead  to  the  assignees,  it  was  held  that  these  transac- 
tions did  not  satisfy  and  cancel  the  whole  mortgage,  but  that  the 
mortgagee  might  enforce  it  for  tbe  balance  of  the  claim  against  the 
homestead.^ 

A  power  reserved  to  a  mortgagor  to  convey  portions  of  the  mort- 
gaged property  upon  terms  and  conditions  stated  in  the  mortgage 
may  be  effectually  executed,  so  that  sucb  portions  of  tbe  property 
may  ibe  conveyed  by  the  mortgagor  free  from  tbe  lien  of  tbe  mort- 
gage, without  any  release  or  other  act  on  tbe  part  of  tbe  mortgagee. 
It  is  only  necessary  that  the  mortgagor  shall  act  strictly  within  the 
terms  of  tbe  power  reserved  to  him.* 

Under  a  mortgage  wherein  the  mortgagee  agrees  with  tbe  mort- 
gagor, his  representatives  and  assigns,  that  be  will  release  from 
time  to  time  any  portion  of  tbe  land  upon  being  paid  a  specified 
sum  per  foot,  the  sums  paid  to  be  indorsed  on  the  mortgage  note, 
the  purchaser  of  a  part  of  the  mortgaged   land  is  entitled  to  a 

1  Tarbell  v.  Page,  155  Maai.  256,  29  N.  the  other  property  pledged  for  the  pajment 

E.  Rep.  585.  of  the  debt  in  the  same  written  contract,  in 

'^  Coutant  V.  Servoss,  3  Barb.  1 28.  case  of  a  debt  for  the  payment  of  which 

3  Chapman  v.  Lester,  12  Kans.  592.  the  homestead    is  expressly  made   liable. 

In  Iowa  it  is  provided  by  statute  that  the  Code  1873,  §§  1992,  1993.  And  see  Dick- 
homestead  shall  be  sold  only  to  supply  the  son  v.  Chom,  6  Iowa,  10,  71  Am.  Dec.  382 ; 
deficiency  remaining  after  exhausting  the  Twogood  v.  Stephens,  19  Iowa,  405. 
other  property  of  the  debtor  liable  to  execn-  ^  ITrash  v.  Glendy,  68  Ind.  364 ;  Glendy 
tion,  in  case  of  a  debt  contracted  prior  to  i;.  Lanning,  68  Ind.  142 ;  Saeger's  Appi.  96 
the  purchase  of  the  homestead,  or  to  supply  Pa.  St.  479 ;  Likes  v.  Polk  (Iowa),  55  N. 
the  deficiency  remaining  after  exhausting  W.  Rep.  328. 
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release  on  paying  the  specified  sum  without  interest.^  The  mort- 
gagor is  not  entitled  to  a  release  unless  he  makes  demand  for  the 
release  of  specific  lots  or  parts  of  the  premises,  and  pays  or  tenders 
the  price  stipulated.^ 

The  tender,  moreover,  in  order  to  become  the  foundation  of  an 
action  in  equity,  or  of  a  decree  in  supplemental  proceedings,  must 
be  kept  good  by  bringing  the  money  into  court.^ 
.  If  a  mortgage  upon  several  lots  of  land  apportions  the  incum- 
brance so  that  specified  suras  are  charged  upon  each  lot,  the  mort- 
gage debt  is  divided  into  the  several  sums  specified,  and  such  sums 
may  be  paid  separately  within  the  time  limited  for  payment^  and 
separate  discharges  may  be  required.^ 

If  the  agreement  for  a  partial  release  is  that  it  will  be  made 
upon  payment  of  a  sum  named  at  any  time  before  maturity,  the 
mortgagor  cannot  claim  the  benefit  of  the  stipulation  after  matu- 
rity, and  the  commencement  of  a  suit  to  foreclose  the  mortgage.^ 
Even  if  the  privilege  is  not  expressly  limited  to  the  maturity  of  the 
mortgage,  it  seems  that  a  partial  release  cannot  afterwards  be  de- 
manded ;  ^  for  it  would  be  a  fraud  upon  the  rights  of  the  mortgagee 
to  hold  that  the  mortgagor,  while  in  default  and  no  longer  endeav- 
oring to  carry  out  his  contract,  should  be  permitted  to  select  out  the 
more  valuable  parts  of  the  land  and  redeem  them  by  paying  the 
stipulated  price,  and  leaving  the  less  valuable  parts  unredeemed. 
Certainly,  after  a  foreclosure  suit  has  been  begun,  the  mortgagee's 
right  to  claim  releases  under  the  contract  is  gone.<^ 

But  on  the  other  hand,  construing  such  agreements  in  connection 
with  the  other  provisions  of  the  mortgage,  and  in  the  light  of  the 
manifest  purpose  which  it  was  designed  to  subserve,  it  may  be  ne- 
cessary to  hold  that  the  right  to  a  partial  release  upon  the  stipu- 
lated terms  continues  until  the  mortgagee  has  fully  executed  the 
power  of  sale,  or  has  otherwise  foreclosed  the  mortgage.^  The 
mortgagor  is  entitled  to  claim  a  release  of  a  stipulated  portion  of 
the  mortgaged  property  such  for  instance  as  the  homestead,  upon 
the  payment  of  a  sum  named,  although  he  had  no  title  to  the  re- 

1  Clark  V,  Fontain,  144  Mass.  287,  10  N.  23  N.  E.  Rep.  482 ;  Day  v.  Strong,  29 
£.  Rep.  831.  Han,  505. 

2  McComber  v.  Mills, 80  Cal.  Ill,  22  Pac.  «  Barge  v.  Elansman,  42  Minn.  281,  44 
Rep.  55.  N.  W.  Rep.  69. 

«  Werner  v.  Tuch,  127  N.  Y.  217,  27  N.  «  Woodbum  r.  Gannon,  36  N.  J.  Eq.  69. 

E.  Rep.  845,  affirming  5  N.  Y.  Sapp.  219,  8  ^  Reed  v.  Jones,  133  Mass.  116. 

N.  Y.  Supp.  941  ;  Breunich  v.  Weselman,  ?  Chrisman  v.  Hay,  43  Fed.  Rep.  552. 

100  N.  Y.  609,  610,  2  N.  E.  Rep.  385  ;  Hal-  ■  Vawter  v.  Crafts,  41  Minn.  14,  42  N. 

pin  V.  Insurance  Co.  118  N.  Y.  165,  178,  W.  Rep.  483. 
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maining  portion  o|  the  property,  there  being  no  evidence  of  any 
fraud  or  express  misrepresentations  on  his  part.^ 

Where  a  mortgage  contains  a  reservation  to* the  mortgagor  of  the 
right  to  pay  oflf  the  mortgage  on  any  day  named  for  making  a  pay- 
ment of  interest,  and  a  purchaser  of  the  land  subject  to  the  mort- 
gage has  agreed  to  pay  the  mortgage  ^^  as  soon  as  it  can  be  accord- 
ing to  its  terms,"  it  is  the  duty  of  the  purchaser  to  avail  himself  of 
the  earliest  opportunity  to  pay  off  the  mortgage  at  which  the  mort- 
gagor could  have  paid  it.^ 

982.  The  effect  of  a  mortgagee's  making  a  partial  release 
when  he  has  actual  notice  of  a  subsequent  incumbrance  upon 
another  part  is  elsewhere  considered;^  but  it  should  be  stated  in 
this  connection  that  a  release  so  made  discharges  pro  tanto  his 
own  claim  upon  the  property  as  against  the  mortgagor,  and  as 
against  any  third  person  interested  in  any  part  of  the  remainder 
of  the  property.*  But  it  is  universally  held  that  the  mere  record- 
ing of  a  subsequent  conveyance  or  incumbrance  is  not  notice  to 
the  prior  mortgagee ;  he  is  affected  only  by  actual  notice.*  Such 
a  release  does  not  amount  to  a  technical  discharge  of  the  part  con- 
veyed ;  though  as  against  the  mortgagee  giving  the  release  it 
amounts  to  an  equitable  release  when  equity  and  justice  demand 
that  it  shall  so  operate.® 

Upon  the  same  principle,  after  the  mortgaged  premises  have 
passed  to  several  devisees,  if  the  mortgagee  releases  one  devisee^s 
portion  the  others  are  liable  only  for  that  share  of  the  debt  for 
which  their  portion  would  be  liable  had  no  release  been  made.^ 
And  so  if  the  mortgagee  releases  the  mortgagor  from  personal  re- 
sponsibility for  the  debt,  after  notice  of  his  conveyance  of  a  part 
of  the  premises  to  a  purchaser,  the  purchaser's  security  is  thereby 
diminished,  and  it  is  therefore  held  that  the  portion  he  has  pur- 
chased is  discharged  from  the  lien  of  the  mortgage.^ 

Owners  of  those  portions  of  the  mortgaged  estate  not  released 

1  Obern  u.  GUbert,  6  Dak.  119,  5  N.  W.  277,  35  Am.  Dec.  683 ;  Taylor  p.  Short,  27 

Rep.  690.  Iowa,  361,  1  Am.  Rep.  280;  Waters  v.  Wa- 

3  Likes  V.  Polk  (Iowa),  55  N.  W.  Rep.  ter8,20  Iowa, 363, 89  Am.  Dec  540;  How- 

328.  ard  Ins.  Co.  v.  Halsejr,  4  Sandf.  565.  8  N.  Y. 

>  §§  72d-789.  271,  59  Am.  Dec.  478;  Union  CoUege  v. 

«  Meacham  v.  Steele,  93  111.  135;  Mar-  Wheeler,  61  N.  Y.  88;  McUvain  v.  Mot 

tin's  App.  97  Pa.  St.  85.  Ass.  Co.  93  Pa.  St.  30;  Sarles  v,  McGee, 

B  See  §  723;  also,  Birnie  v.  Main,  29  Ark.  1  N.  D.  365,  48  N.  W.  Rep.  231. 

59! ;  Hoy  v.  BramhaU,  19  N.  J.  Eq.  74,  563,  «  Kendall  v.  Woodruff,  87  N.  Y.  1. 

97  Am.  Dec.  687 ;  Yanorden  v,  Johnson,  14  '  See  §§  782-728 ;  Gibson  v.  McOormick, 

N.  J.  £q.  376 ;  Johnson  v.  Rice,  8  Me.  157 ;  10  Gill  &  J.  65. 

Denster  v.  McCamas,  14  Wis.  307 ;  Iglehart  b  Qoj\^  p,  Davis,  20  Wis.  564. 
V,  Crane,  42  111.  261 ;  Patty  v.  Pease,  8  Paige, 
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cannot  claim  an  entire  release  of  their  own  property  from  the  mort- 
gage lien  because  of  a  partial  release  of  the  mortgaged  property, 
but  they  must  in  every  case  pay  their  fair  proportion  of  the  mort- 
gage debt.  The  mortgage  security  at  most  is  affected  only  to  the 
extent  of  the  value  of  the  property  released.^ 

The  release  of  a  portion  of  the  mortgaged  premises  does  not 
defeat  the  right  to  sell  the  remainder  under  a  power  of  sale.^  It 
only  defeats  the  right  to  sell  the  portion  released.  The  purchaser 
of  land  at  a  foreclosure  sale  takes  no  title  to  the  land  so  released, 
though  without  notice  of  the  payment  and  release.^ 

983.  The  personal  liability  of  the  mortgrafiror  may  be  released 
without  extinguishing  the  mortgage,  if  this  be  done  without  any  in- 
tention of  dischai^ing  the  debt.^  Such  a  release  of  personal  liabil- 
ity is  sometimes  made  when  the  mortgagor  has  sold  the  premises  to 
another  who  has  assumed  the  payment  of  the  debt,  and  the  mort- 
gagee is  willing  to  look  to  the  latter  and  the  property  for  the  satis- 
faction of  his  claim.^  This  release  is  personal  merely,  and  does  not 
discharge  the  debt  or  the  mortgage.  Whether  the  intention  in  any 
case  was  to  discharge  the  debt  or  merely  the  personal  liability  is  a 
question  of  fact,  depending  upon  the  circumstances  of  the  case  or 
the  construction  of  the  release.^  A  release  from  the  debt  without 
limitation  is  generally  a  discharge  of  the  mortgage,  because  the  debt 
is  the  principal  thing,  and  when  that  is  discharged  the  mortgage  is 
discharged  along  with  it.<^ 

The  release  of  one  joint  maker  of  a  note  secured  by  a  mortgage 
given  by  the  other  joint  maker  does  not  release  the  latter  from  his 
covenant  to  pay  the  debt  contained  in  the  mortgage.® 

If  the  mortgage  note  be  given  up  by  the  mortgagee  to  be  can- 
celled without  a  release  of  the  mortgage,  and  the  mortgagor  releases 
the  land  to  him,  the  transaction  is  open  to  the  inquiry  whether  the 
purpose  of  it  was  to  discharge  the  mortgage  or  merely  to  release 
the  mortgagor  from  personal  liability.^    If  the  debt  was  not  in  fact 

1  Frost  17.  Koon,  SO  N.  Y.  428;  Stuyve-  Place,  11  Neb.  348;  Mason  v.  Beach,  55 

sant  V.  Hall,  2  Barb.  Ch.  151 ;  Stevens  v.  Wis.  607,  13  N.  W.  Rep.  884;  Walls  v. 

Cooper,  I  Johns.  Ch.  425,  7  Am.  Dec.  499 ;  Baird,  91  Ind.  429,  qaottng  text;  Ellis  v. 

Guion  V,  Knapp,  6  Paige,  35,  29  Am.  Dec.  Johnson,  96  Ind.  377. 

741  ;  Williams  v.  Wilson,  124  Mass.  257.  *  Benlley  i;.  Vanderheyden,  35  N.  Y.  677. 

«  Durm  V.  Fish,  46    Mich.  312,  9  N.  W.  •  Tripp  v.  Vincent,  3  Barb.  Ch.  613,  614. 

Rep.  429.  7  See  §  787;  Armitage  v.  WicklifFe,  12 

>  Hnntington  v,  Crafton,  76  Tex.  497, 13  B.  Mon.  488. 

S.  W.  Rep.  542.  ■  Walls  v.  Baird,  91  Ind.  429. 

*  Donnelly  v.  Simonton,  13  Minn.  301  ;  *  Hemenway  v.  Bassett,  13  Gray,  378, 

Hayden  v.  Smith,   12  Met.  511;  Colby  v.  380. 
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paid,  and  the  land  was  still  to  be  charged  with  it,  the  mere  giving 
up  of  the  note  would  not  discharge  the  mortgage. 

The  surrender  of  the  mortgage  note,  in  consideration  of  a  release 
of  the  equity  of  redemption,  does  not  necessarily  discharge  the 
mortgage  lien.  As  against  an  intermediate  incumbrance,  this  trans- 
action would  be  held  to  operate  merely  as  a  relinquishment  of  the 
personal  obligation  of  the  mortgagor,  and  not  as  a  satisfaction  of  the 
mortgage.^  In  like  manner  where  a  mortgagee,  who  has  acquired 
the  equity  of  redemption  from  one  who  had  purchased  it  from  the 
mortgagor  and  assumed  the  payment  of  the  mortgage,  releases  all 
claims  and  demands  arising  by  virtue  of  that  agreement,  neither 
the  mortgage  debt  nor  lien  is  discharged.^ 

984.  Although  payment  of  the  debt  is  in  effect  a  discharge 
of  the  mortgage,  a  release  of  thie  security  does  not  of  itself 
discharge  the^  debt.^  A  deed  of  release  in  the  ordinary  form,  as 
well  as  an  entry  of  satisfaction  upon  the  margin  as  usually  made, 
contains  an  express  acknowledgment  of  the  payment  of  the  debt ; 
and  in  such  case  this  would  be  primd  facie  evidence  of  the  dis- 
charge of  the  debt,^  and  perhaps  conclusive  evidence  of  it,  unless 
fraud  or  mistake  be  shown  in  making  such  entry  or  release.^  But 
this  is  otherwise  if  the  release  contains  no  such  recital ;  although,  if 
the  purpose  be  to  release  the  security  without  releasing  the  debt, 
this  should  be  distinctly  stated.  If  after  an  entry  of  satisfaction 
the  debtor  continues  to  pay  interest  upon  the  same  debt,  and  the 
creditor  continues  in  possession  of  the  mortgage  bond  or  note,  the 
presumption  of  payment  arising  from  such  entry  is  rebutted.^  If 
the  mortgage  note  be  left  outstanding,  and  there  is  no  evidence  that 
the  release  was  intended  to  operate  as  payment  of  the  note,  the 
mortgagee  may  still  collect  or  negotiate  the  note.^ 

985.  The  effect  of  a  release  or  discharge  of  a  mortgage  upon 
the  title  of  the  person  to  whom  the  release  is  made  is  in  general 
merely  to  extinguish  the  mortgage  lien,  and  to  leave  his  title  just  as 
if  the  mortgage  had'uever  existed.  Sometimes,  in  order  to  protect  the 
person  who  has  paid  for  the  release,  it  is  necessary  to  regard  the 
mortgage  title  as  still  subsisting  in  him,  but  this  is  exceptional  when 
the  release  is  made  to  the  owner  of  the  equity  of  redemption. 
Where  a  mortgagor  and  mortgagee  had  joined  in  making  a  second 

1  Baldwin  v.  Norton,  2  Conn.  161.  ^  Wade  v.  Howard,  11  Pick.  289,  297; 

2  Know]e8  v.  Carpenter,  8  B.  I.  548.  Chappell  v,  Allen,  38  Mo.  213 ;  Flemiog  o. 
*  Van  Deusen  v.  Frink,  15  Pick.  449;    Party,  24  Pa.  St.  47.    And  see  Cross  v. 

Sherwood  v.  Dunbar,  6  Cal.  53 ;  Edgington    Stahlman,  43  Pa.  St.  129. 
V.  Hefner,  81  111.  341.  *  Fleming  v.  Parry,  24  Pa.  St  47. 

«  Burke  v,  Snell,  42  Ark.  57.  ?  Van  Deusen  t;.  Frink,  15  Pick.  449. 
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mortgage  to  another  person,  who  afterwards  entered  for  the  pur- 
pose of  foreclosure,  and  after  the  lapse  of  three  years  and  more 
made  a  deed  of  release  to  them,  the  effect  of  it  was  held  to  be 
merely  to  replace  the  estate  in  them  as  they  held  it  before  making 
the  second  mortgage,  and  to  restore  them  to  the  original  relation  of 
mortgagor  and  mortgagee.^ 

986.  A  mortgagee  who  standB  by  at  a  sale  of  a  part  or  the 
whole  of  the  premises  by  the  mortga^gor,  and  acquiesces  in  a 
sale  of  the  entire  title  to  the  property  without  making  known  his 
mortgage,  and  receives  the  price,  cannot  set  up  his  mortgage 
against  the  purchaser;  as  to  him,  the  mortgage  is  discharged.^  In 
like  manner  if  he  permits  the  mortgagor  to  sell  the  mortgaged  land, 
under  the  promise  to  pay  him  from  another  fund,  the  purchaser 
takes  the  land  discharged  of  the  mortgage,  although  the  mortgagee 
obtains  nothing  from  such  fund.^ 

987.  Belease  wrongfully  obtained.  —  Where  a  release  was  ex- 
ecuted and  sent  to  an  agent  to  be  delivered  upon  payment  of  the 
debt,  and  the  owner  of  the  property  procured  possession  of  it  upon 
a  promise  to  pay  the  sum  due  in  a  few  weeks,  which  he  neglected 
to  do,  it  was  held  that  the  release  was  inoperative,  and  could  not 
take  effect  until  payment  of  the  mortgage  debt.^ 

The  entry  of  satisfaction  of  the  mortgage  upon  the  record  will 
protect  a  subsequent  bond  fide  purchaser  of  the  land  from  the 
mortgagor,  although  the  mortgagee  had  negotiated  the  mortgage 
note  to  a  third  person,  if  the  purchaser  had  no  notice  that  the  note 
was  not  paid,^  and  is  not  chargeable  with  notice  through  neglect  to 
require  the  surrender  of  it. 

If  the  holder  of  a  mortgage  under  an  unrecorded  assignment 
has  knowledge  that  the  mortgagee  has  wrongfully  discharged  it, 
and  takes  no  steps  to  have  it  restored  to  record,  he  is  guilty  of 
laches,  and  cannot  claim  as  against  a  subsequent  bond  fide  pur- 
chaser.® 

A  forged  release  does  not,  of  course,  affect  the  mortgage  lien.  It 
is  not  necessary  that  the  mortgagee  should  execute  and  record  any 
instrument  to  counteract  the  forgery,  though  it  would  be  prudent 
for  him  to  give  such  notice.     It  would  be  his  duty,  however,  to 

1  Baylies  v.  BoBsey,  5  Me.  153.  (^  Cornog  v.  FuUer,  30  Iowa,  212 ;  Bank 

>  M'Cormick   v,    Digby,  S  Blackf.  99 ;  of  Indiana  v.  Anderson,  14  Iowa,  544,  83 

Cartias  o.  Tripp,  Clarke,  318.  Am.  Dec  390;  Ayers   o.  Hays,  60  Ind. 

*  Taylor  o.  Cole,  4  Manf.  351, 6  Am.  Dec.  452 ;  Bacon  v.  Van  Schoonboven,  87  N.  Y. 
526.  446. 

*  Hale  r.  Morgan,  68  111.  244.    And  see  *  Yiele  v,  Jadson,  15  Hnn,  328. 
Harris  v.  Boone,  69  Ind.  300. 
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inform  all  persons  who  might  apply  to  him  for  information  that 
the  release  is  a  forgery.^  Neither  is  it  necessary  that  he  should, 
within  any  particular  period,  commence  proceedings  at  law  or  in 
equity  against  the  forger,  or  any  one  claiming  under  him,  to  vindi- 
cate his  title.     He  may  rest  upon  the  strength  of  his  title.^ 

088.  The  debtor  who  demands  a  release  of  a  martgage  should 
tender  the  instrument  to  be  executed,  and  also  the  expenses  of  its 
execution ;  ^  and  if  satisfaction  be  entered  upon  the  margin  of  the 
record  he  should  offer  to  pay  the  expenses  of  this. 

088  a.  A  bill  in  equity  may  be  maintained  under  some  cir- 

m 

cumstances  to  oompel  a  oancellation  of  a  mortgage  which  has 
been  paid.  Thus  such  an  action  is  maintainable  by  a  purchaser  of 
land  upon  execution  sale  to  obtain  the  cancellation  of  a  mortgage 
which  has  been  continued  on  record  after  payment  for  the  purpose 
of  defrauding  creditors.*  * 

Payment  or  satisfaction  of  the  mortgage  debt  must  be  shown 
before  this  equitable  relief  will  be  given.  The  fact  that  a  mort- 
gage has  become  or  is  invalid  and  cannot  be  enforced,  either  in  law 
or  equity,  is  not  sufficient  ground  for  a  decree  in  equity  that  the 
mortgage  be  surrendered  or  extinguished.  Whatever  is  equitably 
due  must  be  paid.  A  party  coming  into  a  court  of  equity  for  relief 
must  himself  do  equity.^  Therefore  it  is  that  such  a  bill  must 
usually  be  in  form  and  effect  a  bill  to  redeem.  That  the  mortgage 
debt  is  barred  by  the  statute  of  limitations  is  no  ground  for  allow- 
ing the  mortgage  debtor  a  discharge  of  the  mortgage  without  pay- 
ment.^ But  one  who  has  purchased  the  land  without  actual  know- 
ledge of  the  mortgage  is  entitled  to  have  such  mortgage  discharged 
without  payment.  The  doctrine  that  equity  will  not  compel  a  dis- 
charge without  actual  payment  applies  only  when  complainant  per- 
sonally owes  the  debt  which  the  mortgage  was  given  to  secure.^ 

^  Chandler  t;.  White,  84  III.  435.  covered  the  {ovfrery,  taken  steps  to  correct 

^  Chandler  t*.  White,  84  111.  435 ;  Meley  the  record  or  enforce  his  mortgage,  the  pnr- 

V.  CoUins,  41  Cal.  663.    On  the  other  hand,  chaser,  through  his  silence  and  inactivitr, 

in  Costello  v.  Meade.  55  How.  Pr.  356,  the  being  jusiiiied  in  dealing  with  the  property 

Supreme  Court  of  New  York,  in  a  case  as  though  the  mortgage  had  been  proper!/ 

where  a  forged  satisfaction  of  a  mortgage  discharged. 

had  been  executed  and  filed  in  the  register's  <  See  Fettengill  v.  Mather,  16  Abb.  Fr. 

office,  and  the  mortgage  marked  satisfied  of  399. 

record,  and  the  mortgage  was  afterwards  *  Remington  Paper  Co.  v.  O'Doughcrty, 

assigned  to  a  bondjide  purchaser,  and  after-  81  N.  Y.  474.    And  see  Shaw  v.  Dwight,  27 

wards  the  premises  were  purchased  by  a  N.  Y.  244,  84  Am.  Dec.  275;  Raddiifev. 

person  relying  upon  the  record  that  the  Rowley,  2  Barb.  Ch.  23. 

mortgage  had  been  discharged ;  held  that  ^  Tuthill  v.  Morris,  81  N.  Y.  94. 

the  assignee  could  not  enforce  his  mort-  *  §  1904. 

gage,  because  he  had  not,  as  soon  as  he  dis-  '^  Kingman  v.  Sinclair,  80  Mich.  427, 4o 
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XI.  Entry  of  Satisfaction  of  Record. 

089.  Provision  is  generally  made  for  the  discharse  of  a  mort- 
ffage  when  paid,  either  by  a  brief  entry  upon  the  margin  of  the 
record  of  the  mortgage,  signed  by  the  holder  of  it,  or  by  his  execut- 
ing a  certificate  of  satisfaction,  which  is  recorded  at  length  with 
a  proper  reference  to  and  from  the  record  of  the  mortgage.  The 
record  then  becomes  a  conveyance  within  the  meaning  of  the  record- 
ing acts.^  An  abstract  of  the  statutory  proyisions  for  the  discharge 
of  mortgages  is  here  given.  In  general,  it  may  be  said  that  the 
entry  or  certificate  provided  for  may  be  made  by  the  person  who  is 
authorized  to  receive  payment  of  the  mortgage,  or  who  could  prop- 
erly execute  a  deed  of  release  of  the  premises.     « 

It  is  not  only  the  right,  but  the  duty,  of  the  owner  of  the  equity 
of  redemption,  as  between  him  and  third  parties  having  no  notice 
that  the  mortgage  is  paid,  to  procure  evidence  of  payment  to  be 
put  upon  record,  and,  if  he  fails  to  do  so,  and  the  mortgage  is  ap- 
parently regularly  foreclosed,  an  innocent  purchaser  under  such 
foreclosure,  if  his  evidence  of  title  be  first  recorded,  will  be  pro- 
tected.^ 

The  request  to  enter  satisfaction  of  record  may  be  made  by  the 
owner's  agent  duly  authorized.  If  the  holder  of  the  mortgage 
doubts  the  agent's  authority,  he  should  place  his  refusal  to  enter 
satisfaction  on  that  ground,  and  should  demand  evidence  of  the 
authority.® 

Under  statutes  which  require  the  holder  of  the  mortgage  upon 
receiving  payment  to  enter  satisfaction  upon  the  record,  such  entry 
is  the  act  of  the  holder  of  the  mortgage,  not  of  the  recorder.  He 
is  merely  the  custodian  of  the  records.  Though  he  attests  the 
entry,  this  does  not  constitute  a  judicial  determination  of  the  fact 
that  the  mortgage  has  been  satisfied.  If  by  mistake  the  entry  is 
made  upon  the  margin  of  the  record  of  a  mortgage  between  the 
same  parties,  but  not  held  by  the  person  who  makes  the  entry,  the 
real  owner  of  the  mortgage  may  show  that  such  entry  was  made 
through  mistake  by  an  unauthorized  person,  even  as  against  a  bond 
fide  purchaser  of  the  property  for  value  without  notice  of  the 
mortgage.^  Of  course  the  holder  of  the  mortgage  is  not  bound 
by  a  discharge  of  record  entered   by  an  agent   through  fraud   or 

N.  W.  Rep.  187 ;  Booth  v.  Hoskins,  75  Cal.        <  Bausman  r.  Eads,  46  Minn.  148,  48  N. 

271, 17  Pac.  Rep.  225.  W.  Rep.  769. 

1  BuQon  V.  Van  SchoonhoTcn,  19  Hnn,       '  Bell  v.  Wilkinson,  65  Ala.  477. 
158,  87  N.  Y.  441.  *  Brown  v.  Henry,  106  Pa,  St.  262. 
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forgery,  unless  estopped  by  some  act  of  his  own  which  may  have 
misled  an  innocent  purchaser.^ 

These  statutes  generally  provide  also  for  the  recovery  of  a  pen- 
alty from  the  person  who  has  refused  or  neglected  to  discharge  a 
mortgage  after  having  received  payment  of  it.  This  is  a  means  of 
compelling  a  discharge,  in  addition  to  the  relief  that  may  be  bad 
under  the  general  jurisdiction  of  courts  of  equity.^  The  purpose 
of  the  penalty  is  not  only  to  indemnify  the  mortgagor,  but  to  punish 
the  mortgagee.'  A  statute  imposing  a  penalty  for  not  discharging 
a  mortgage  after  full  performance  of  the  condition,  means  so  far  as 
the  condition  is  legal  and  binding.  The  amount  payable  to  effect 
a  full  performance  may  be  disputed.^ 

990.  An  action  for  the  recovery  of  the  statutory  penalty  for 
neglecting  to  disoharge  a  mortgage  is  a  penal  action,  and  calls 
for  a  strict  construction.^  The  petition  or  complaint  should  show 
that  the  conditions  of  the  mortgage  have  been  fulfilled.  An  allega- 
tion of  a  tender  of  the  amount  due  and  of  a  refusal  of  this  does  not 
disclose  a  cause  of  action.^  The  action  should  be  brought  against 
the  person  who  has  the  power  legally  to  discharge  the  mortgage, 
whether  he  be  the  mortgagee  or  an  assignee  or  other  holder  of  the 
mortgage.^  It  is  erroneouEi  when  an  assignee  holds  the  mortgage 
to  join  with  him  in  the  action  the  mortgagee,  or  any  one  else  who 
could  not  execute  satisfaction  of  the  mortgage.^  When  the  mort- 
gage is  in  the  form  of  a  trust  deed,  the  trustee,  being  the  person 
who  has  the  authority  to  enter  satisfaction,  is  the  one  liable  for  neg- 
lect or  refusal  to  do  so.  An  assignee  of  a  mortgage,  by  an  assign- 
ment not  recorded,  is  not  subject  to  the  statutory  penalty  for  failure 
to  enter  satisfaction.®  The  penalty  cannot  be  recovered  of  one  who 
has  no  interest  in  the  mortgage  or  the  debt  secured,  and  has  no 
means  of  knowing  that  he  was  in  default  in  not  giving  a  discharge, 
though  it  appears  of  record  in  his  name.^^  Where  an  assignee  of  a 
mortgage  has  negligently  omitted  to  provide  himself  with  authority 
to  satisfy  a  mortgage  of  record  on  payment  of  the  debt,  he  is  liable 

^  Lancaster  v.  Smith,  67  Pa.  St.  427.  «  Crambly  v.  Bardon,  70  Wis.  3S5,  36  K. 

3  Barnes  v.  Camack,  1  Barb.  392  ;  Beach  W.  Rep.  19. 

V.  Cooke,  28  K.  Y.  508,  86  Am.  Dec.  260;  ?  Ewing  v.  Shelton,  34  Mo.  518;  Pier- 

Sntherland  v,  Bose,  47  Barb.  144;  Beecher  kins  v.  Matteson,  40  Kans.  165,  19  Fae. 

V.  Ackerman,  1  Abb.  Pr.  N.  S.  141.  Bep.  633 ;  Daniels  v,  Densroore,  32  Neb. 

s  Engle  V.  Hall,  45  Mich.  57.  40,  48  N.  W.  Rep.  906,  quoting  text. 

«  Wllber  V.  Peirce,  56  Mich.  169,  22  N.  «  Galloway  v.  Litchfield,  8  Minn.  188. 

W.  Rep.  316.  •  Low  v.  Fox,  56  Iowa,  221,  9  N.  W. 

*  Stone  V,  Lannon,  6  Wis.  497;  Jarratt  Rep.  131. 

V.  McCabe,  75  Ala.  325.  ^^  Murphy  v.  Fleming,  69  Mich.  185,  36 

N.  W.  Rep.  787. 
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ENTBT  OF  SATISFACTION  OF  RECORD.  [§  991. 

for  the  costs  of  a  salt  instituted  to  obtain  a  jadicial  satisfaction  of 
it.^  The  statutes  apply  to  an  assignee  of  a  mortgage  without  re- 
gard to  the  form  of  the  assignment.  One  to  whom  the  note  or  debt 
is  transferred  becomes  the  owner  of  the  security,  and,  on  being  paid 
the  note  or  debt,  he  may  be  required  to  acknowledge  satisfaction  of 
the  mortgage,  and  it  is  his  duty,  if  need  be,  to  provide  himself  with 
authority  to  satisfy  the  mortgage  of  record.^ 

As  a  mortgage  to  several  persons  who  are  partners  may  be  dis- 
charged by  any  one  of  them,  a  request  to  one  is  sufficient,  and  all 
the  members  are  jointly  liable  to  the  penalty  for  failure  of  one  to 
enter  satisfaction.' 

After  the  penalty  for  neglecting  to  discharge  a  mortgage  of  rec- 
ord after  request  has  been  once  incurred,  a  subsequent  entry  of  sat- 
isfaction, even  if  entered  before  suit  is  brought  for  the  penalty, 
is  no  defence ;  ^  neither  is  it  any  defence  that  the  mortgagor  has 
subsequently  conveyed  the  land  to  the  mortgagee,  and  the  deed  has 
been  recorded.* 

991.  The  holder  of  a  mortgafire  renders  himself  liable  to  the 
statutory  penalty  for  refusing  to  release  a  mortgage  upon  a  suf- 
ficient tender,  although  he  claims  that  the  tender  is  insufficient,  and 
it  so  appears  from  the  mortgage  note  by  a  strict  computation,  if  in 
fact  it  be  sufficient ;  as,  for  instance,  where  the  holder  of  the  mort- 
gage took  it  after  its  maturity,  and  after  several  payments  had  been 
made,  with  the  understanding  between  the  parties  that  they  were 
in  full  satisfaction  of  the  yearly  interest,  although,  by  reason  of  be- 
ing made  after  the  time  when  the  interest  was  due,  these  payments, 
if  applied  at  large,  would  not  have  the  effect  of  fully  satisfying  the 
interest.* 

The  statutory  penalty  for  refusing  to  discharge  a  mortgage  after 

^  Hill  man  v.  Stumph,  Wils.  (Ind.)  285 ;  appear  that  the  debt  has  been  paid  and 

Daniels  t;.  Densmore,  32  Neb.  40,  48  N.  W.  satisfied,  and  hence  that  the  mortgage  was 

Rep.  906,  quoting  text.  cancelled  and  annulled." 

^  Daniels  v.  Densmore,  32  Neb.  40, 48  N.  *  Renfro  v.  Adams,  62  Ala.  302, 2  South. 

W.  Rep.  906.    Mr.  Justice  Maxwell  said :  L.  J.  207. 

"  The  only  party  who  can  enter  this  satisfac-  *  Deeter  t;.  Crosslej,  26  Iowa,  180. 

tion  is  the  one  who  owns  and  receives  the  ^  Deeter  v,  Crossley,  26  Iowa,  180;  Hall 

debt.    It  may  be  said  that,  as  he  is  not  the  v,  Hnrd,  40  Kans.  740,  21  Pac.  Rep.  585, 

assignee  of  record,  his  acknowledgment  of  quoting  text. 

satisfaction  would  be  of  no  avail ;  but  that  ^  Barnard  i;.  Harrison,  80  Mich.  8.    See 

is  not  true.    The  entry  of  satisfaction  may  Mercantile  Trust  &  Deposit  Co.  v.  Pickerell, 

show  that  the  notes  secured  by  the  mort-  99  N.  C.  139,  5  S.  E.  Rep.  417,  where  a 

gage  have  on  such  a  day  been  paid  to  the  trustee  in  a  deed  of  trust  refused  to  dis- 

assignee,  who  was  then  the  owner  thereof,  charge  the  mortgage  because  he  claimed 

and  such  notes  are  now  exhibited  to  the  compensation  for  his  services  in  accordance 

clerk.    No  particular  form  of  words  is  ne-  with  the  terms  of  the  deed, 
cessary  to  show  the  satisfaction,  bat  it  must 
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a  proper  tender  and  reqaest  applies  to  all  mortgages,  whether  large 
or  small ;  and  it  is  immaterial  that  the  amount  of  the  penalty  is 
more  than  the  amount  due  on  the  mortgage.^  It  is  immaterial,  too, 
whether  the  mortgage  is  paid  voluntarily  or  is  enforced  by  suit. 
The  penalty  may  just  as  well  be  enforced  when  the  mortgage  is 
paid  upon  a  judgment.^ 

But  it  has  been  held  that  in  an  action  for  not  entering  satis- 
faction on  a  mortgage  the  jury  may  and  should  consider  whether 
the  refusal  to  discharge  it  was  wanton  and  oppressive,  or  the  re- 
sult of  an  honest  doubt.^  It  is  questionable  whether  this  broad 
statement  would  be  generally  sustained  under  the  statutes  now  in 
force ;  but  the  mortgagee  will  never  be  adjudged  liable  to  a  pen- 
alty for  refusing  to  discharge  a  mortgage  if  he  has  in  fact  any  sub- 
stantial ground  for  so  refusing;  as,  for  instance,  when  he  can  justify 
his  refusal  on  the  ground  that,  although  the  mortgage  debt  had 
been  paid,  the  costs  of  a  suit  brought  by  him  to  enforce  the  pay- 
ment had  not  been  paid.^  Nor  will  the  statutory  penalty  be  imposed 
when  there  has  been  an  honest  difference  between  the  parties  re- 
garding their  rights.^  But  a  mortgagee  incurs  the  penalty  if  his 
failure  to  enter  satisfaction  resulted  from  inadvertence  or  indiffer- 
ence, although  it  was  not  wilful  and  intentional.^  No  recovery  can 
be  had  when  the  mortgage  has  not  actually  been  paid,  but  the  mort- 
gagee has  united  the  legal  and  equitable  estates  in  himself  by  pur- 
chasing the  equity  of  redemption.*^ 

A  mortgagee  is  liable  to  the  penalty  for  not  discharging  a  mort- 
gage where  he  has  assigned  a  negotiable  promissory  note  secured 
by  the  mortgage  without  assigning  the  mortgage,  or  without  hav- 
ing a  formal  assignment  of  it  recorded,  and  he  has  thus  placed  it 
beyond  his  power  properly  to  make  a  discharge.® 

In  an  action  for  the  penalty  it  appeared  that  the  purchaser  of 
land  subject  to  a  mortgage  made  by  another  after  paying  the  mort- 
gage debt  requested  the  mortgagee  to  discharge  it  of  record.  The 
latter  thereupon  gave  a  satisfaction  piece  to  the  mortgagor,  but  it 
was  never  recorded ;  and  when  the  owner  of  the  land  again  applied 
to  him  to  execute  a  discharge,  he  said  nothing  of  his  having  exe- 

1  Collar  V,  Harrison,  28  Mich.  518.  Scott  v.  Field,  75  Ala.  419 ;   Canfield  r. 

2  Verges  v.  Giboney,  47  Mo.  171.     See    Conkling,  41  Mich.  371  ;  Myer  v.  Hart,  40 
Lewis  V.  Ck)nover.  21  N.  J.  Eq.  230.  Mich.  517,  29  Am.  Rep.  553. 

8  Haubert  v.  Haworth,  9  Phila.  128.  •  Renfro  v.  Adams,  62  Ala.  302, 2  Soath. 

«  Emerson  v.  Gilman,  44  N.  H.  235.  And  L.  J.  207. 

see  Lewis  v.  Conover,  21  N.  J.  Eq.  230.  '  Phelps  ».  Relfe,  20  Mo.  479. 

»  Barrows  &.  Bangs,  34  Mich.  304  ;Farke8  *  Perkins  y.  Matteson,  40  Kans.  165,  19 

p.  Parker,  57  Mich.  57,  23  N.  W.  Rep.  624 ;  Pac.  Rep.  633. 
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STATUTORY  PROVISIONS  FOR  ENTERING  SATISFACTION.      [§§  992-993. 

cated  such  an  instrument,  and  neglected  to  execute  another.  The 
jury  were  correctly  instructed  that,  if  they  believed  the  satisfaction 
piece  was  given  to  the  mortgagor  to  be  kept  in  his  pocket,  and  to 
be  used  as  a  defence  to  an  action  for  the  penalty,  and  not  to  be  re- 
corded as  a  discharge  of  the  mortgage,  it  was  a  fraud  upon  the 
owner,  and  no  defence  to  the  action  ;  and  moreover  that  the  fraud 
might  be  inferred  from  the  circumstances.^ 

Matters  of  excuse  or  justification  of  refusal  to  enter  satisfaction 
must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under  a 
general  denial.^ 

A  mortgagee  who  has  assigned  his  mortgage  before  receiving  a 
request  to  enter  satisfaction  of  record  is  not  liable  to  the  statutory 
penalty,^ 

XII.  Statvtory  Provisions  for  Entering  Satisfaction  of  Record. 

992.  Alabama.^  —  A  mortgagee  must,  at  the  request  in  writing 
of  the  mortgagor,  enter  satisfaction  upon  the  margin  of  the  record. 
A  penalty  of  two  hundred  dollars  is  imposed  for  neglect  to  do  this 
for  three  months.  Under  like  penalty  a  mortgagee  who  has  re- 
ceived any  part  of  the  amount  secured  must,  at  the  request  in  writ- 
ing of  any  bond  fide  creditor  of  the  mortgagor,  enter  upon  the 
margin  of  the  record  the  amount  or  amounts  received  and  the  dates 
thereof. 

992  a,  Arizona  Territory.^  —  A  mortgage  maybe  discharged  by 
an  entry  in  the  margin  of  the  record,  signed  in  the  presence  of  the 
recorder,  or  by  recording  a  certificate  duly  executed  and  acknow- 
ledged that  such  mortgage  has  been  paid.  The  penalty  for  neglect 
for  seven  days  is  one  hundred  dollars,  and  also  all  actual  damages 
occasioned  thereby. 

993.  ArkansaB.^  —  A  mortgagee  must,  upon  request,  acknow- 
ledge satisfaction  upon  the  margin  of  the  record,  and  if  he  does  not 
do  this  within  sixty  days  he  forfeits  any  sura  not  exceeding  the 
amount  of  the  mortgage. 

^  Eaton  V.  Copeland,  17  Wis.  218.  The  request  must  be  signed  by  all  the 

'  Petty  r.  Dill,  53  Ala.  641.  mortgagors,  if  there  be  more  than  one.   Jar- 

*  Harris  v.  Swanson,  67  Ala.  486.  ratt  v,  McCabe,  75  Ala.  325.    The  mort- 

^  Code  1886,  §§  1868, 1869.    The  request  gagee  is  not  estopped  from  denying  that  the 

contemplated  is  simply  a  notice  that  per-  mortgage  has  been  satisfied^  by  reason  that 

formance  of  the  duty  is  required.    Jordan  he  has  not  within  the  three  months  com- 

i;.  Mann,  57  Ala.  595.    No  particular  form  menced  a  suit  involving  the  question  of  sat- 

of  request  is  necessary.    Jordan  v,  Mann,  isfaction.    Scott  v.  Field,  75  Ala.  419. 

57  Ala.  595.    A  letter  postpaid,  and  ad-  As  to  amendment  of  complaint,  see  Wil- 

dressed  to  the  mortgagee  at  his  usual  place  liams  v,  Bowdin,  68  Ala.  126. 

of  residence,  is  a  sufficient  request.   Steiner  *  R.  S.  1887,  §§  2360-2363. 

0.  Ellis  (Ala.),  7  So.  Bep.  803.  •  Dig.  of  Stats.  1884,  §§  4745-4748. 
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§§  994-1008.]  PAYMENT  AND   DISCHARGE. 

994.  CaUf omia.^  —  A  recorded  mortgage  may  be  discharged  by 
an  entry  in  the  margin  of  the  record,  or  by  recording  a  certificate 
signed  and  acknowledged,  stating  that  the  mortgage  has  been  paid. 
Neglect  or  refusal  to  do  so  immediately  makes  the  mortgagee  liable 
for  all  damages  sustained  thereby,  and  to  a  forfeiture  of  one  hun- 
dred dollars.^ 

995.  Colorado.'  —  Satisfaction  is  entered  either  on  the  mortgage 
or  on  the  record  of  the  mortgage. 

996.  Connecticut.^  —  A  mortgagee  must  execute  and  deliver  a 
deed  of  release.  Neglect  for  thirty  days  makes  him  liable  to  pay 
five  dollars  for  each  week  of  such  neglect. 

998.  Delaweure.^  —  Entry  of  satisfaction  is  made  upon  the  record. 
Neglect  renders  holder  liable  in  damages  of  not  less  than  ten  nor 
more  than  five  hundred  dollars,  and  to  a  larger  amount  proved. 
Reconveyance  must  be  executed  on  request. 

999.  District  of  Columbia.  —  Release  is  by  a  deed  from  the 
trustee.  There  is  no  statutory  provision  for  cancellation  upon  the 
record. 

1000.  Florida^^  —  When  a  mortgage  is  paid,  the  mortgagee,  cred- 
itor, or  assignee  shall,  within  sixty  days  thereafter,  enter  on  the 
margin  of  the  record,  in  the  presence  of  the  custodian,  to  be  at- 
tested by  him,  satisfaction  of  the  mortgage  under  his  hand ;  or  he 
shall  make  and  execute  a  written  instrument  acknowledging  satis- 
faction, and  have  the  same  entered  of  record  after  due  acknowledg- 
ment and  proof. 

1001.  Georgia.^  —  Upon  order  of  the  mortgagee  or  transferee, 
directing  that  the  mortgage  be  cancelled,  to  the  clerk  of  court  of 
the  county  in  which  the  same  is  recorded,  he  enters  across  the  face 
of  the  record  the  word  "  satisfaction." 

1002.  Idaho.^  —  A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  recording  a  certificate  duly  acknow- 
ledged that  such  mortgage  has  been  paid.  Neglect  or  refusal  of 
the  holder  renders  him  liable  in  the  sum  of  one  hundred  dollars, 
and  also  for  all  actual  damages. 

1003.  Illinois.^  —  Satisfaction  is  entered  upon  the  mai^in  of  the 
record,  or  by  deed  of  release  acknowledged  or  proved.  If  not  made 
within  one  month  a  forfeiture  of  fifty  dollars  is  incurred. 

1  Ciril    Code,  §§    2938-2941,    amended  «  G.  S.  1888,  §§  2972,  2973. 

April  15, 1880 ;  3  Codes  &  Stats.  §  7941.  >  R.  Code  1874,  p.  506. 

^  A  demand  for  the  certificate  of  dis-  ^  Laws  1893,  ch.  4138. 

charge  most  be  proved.    Richmond  v.  Lat-  ^  Laws  1885,  p.  129,  No.  315. 

tin,  64  Cal.  273.  «  R.  S.  1887,  §§  3361-^64. 

»  Annot.  Stats.  1891,  §  469.  »  Annot.  Stats.  1885,  ch.  95,  §5  8,  9,  10. 
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1004.  Indiana.^  —  Satisfaction  is  entered  on  the  margin,  oc  other 
proper  place  in  the  record.^  A  certificate  of  payment  may  also  be 
made,  duly  acknowledged  and  recorded.  A  penalty  of  twenty-five 
dollars  is  incurred  by  failure  to  release  after  request.^ 

1005.  lowa.^  —  Satisfaction  is  entered  in  the  margin  of  the  rec- 
ord, or  made  by  an  instrument  in  writing  duly  acknowledged.  A 
forfeiture  of  the  sum  of  twenty-five  dollars  is  incurred  by  neglect 
for  sixty  days. 

1006.  Kansas.^  —  A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  a  receipt  indorsed  on  the  mortgage,  and 
recorded  on  the  margin  of  the  record.  It  may  also  be  discharged 
by  an  instrument  acknowledging  satisfaction  of  the  mortgage  duly 
acknowledged  and  recorded.  The  penalty  for  neglect  is  one  hun- 
dred dollars  for  thirty  days  after  demand,  with  any  additional 
damages  shown  to  have  been  suffered.^ 

1007.  Kentucky.^  —  Mortgages  are  discharged  by  an  entry  ac- 
knowledging satisfaction  on  the  margin  of  the  record,  or  by  a  com- 
mon law  release.  When  notes  secured  by  a  mortgage  are  assigned, 
the  assignor  may  with  his  own  hand,  attested  by  the  clerk,  note  such 
assignment  after  the  record  of  the  mortgage,  and  when  any  such 
note  is  paid  the  holder  of  record  may  release  the  lien  so  far  as  such 
note  is  concerned.® 

1008.  Louisiajia.^  —  Mortgages  are  discharged  by  the  fact  of 
payment.  The  erasure  of  record  is  made  on  presentation  to  the 
recorder  of  the  acts,  receipts,  and  judgments  which  operate  as  a 
release.  Erasure  by  an  act  under  private  signature  only  takes 
place  when  it  has  been  acknowledged  or  proved  by  the  oath  of  one 

1  R.  S.  1888,  §§  1090,  1091.  A  tender  Moore,  112  Ind.  106,  13  N.  E.  Rep.  106; 
merely  of  the  amonnt  doe  does  not  entitle    Thomas  v.  Reynolds,  29  Kans.  304. 

the  mortgagor  to  a  discbarge.    Storey  v.  '  Acts  1 893,  ch.  58. 

Krewson,  55  Ind.  397,  23  Am.  Rep.  158.  It  ^  Annot.  Code  1888,  §  4563. 

is  an  effective  satisfaction  to  state  upon  the  ^  G.  S.  18B9,  §  3892. 

mortgage  record  that  ''this    mortgage  is  ^  Action  for  the  penalty  must  be  brought 

fully  and  completely  satisfied."    Richards  within  one  year  after  cause  of  action  ac- 

V,  McFherson,  74  Ind.  158.  crned.    Joyce  v.  Means,  41   Kans.  234,  20 

2  Smith  ».  Lowry,  113  Ind.  37,  15  N.  E.  Pac.  Rep.  853. 

Rep.  17.    A  recorded  release  given  by  an  ^  6.  S.  1888,  ch.  24,  §  12. 

administrator  of  the  mortgagee  under  such  ^  G.  S.  1888,  ch.  63,  art.  9. 

a  statute,  without  inquiry  as  to  his  author-  *  R.   Civil    Code  1870,  art  3371-8385. 

ity.     Connecticut  Mut.  L.  Ins.  Co.  v.  Tal-  The  erasure  can  only  be  made  by  the  mort- 

bot,  113  Ind.  373,  14  N.  E.  Rep.  686, 3  Am.  gagee's  consent  or  by  decree.    By  no  act  of 

St.  Rep.  655.  the  recorder  can  the  mortgage  be  destroyed. 

As  to  pleading  and  practice  in  suit  for  Guesnard  v.  Soulie,  8  La.  Ann.  58 ;  De  St. 

cancellation  of  mortgage,  see  Johnson  v,  Romes  v  Blanc,  20  La.  Ann.  424. 
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of  the  subscribing  witnesses.    If  the  debt  be  payable  by  instalments, 
the  debtor  may  reqaire  partial  releases  on  the  mai^in  of  the  record.^ 

1009.  Maine.^ — Mortgages  are  discharged  by  a  deed  of  release, 
or  by  entry  on  the  margin  of  the  record. 

1010.  Maryland.^ -^Release  may  be  made  in  the  following 
form :  "  I  hereby  release  the  above  (or  within)  mortgage.  Wit- 
ness my  hand  and  seal  this  day  of  .  (Seal)."  This  is 
recorded.  It  may  also  be  indorsed  on  the  original  mortgage  and 
recorded  at  the  foot  of  the  mortgage.  In  such  case  the  mortgage 
cannot  be  again  withdrawn.  It  is  the  duty  of  the  clerk^to  enter 
a  memorandum  of  the  record  on  the  margin  of  the  record  of  the 
mortgage.^ 

1011.  Massachusetts.^ — A  mortgage  is  discharged  by  an  entry 
on  the  margin  of  the  record.  When  there  are  two  or  more  joint 
holders  of  a  mortgage,  one  of  them  may  discharge  it.  A  guar- 
dian may  execute  a  release  of  the  mortgage.®  Neglect  for  seven 
days  to  make  such  discharge,  or  execute  and  acknowledge  a  deed  of 
release  renders  the  holder  liable  for  all  damages  occasioned  thereby.^ 

1012.  Michigem.^  —  A  mortgage  is  discharged  by  an  entry  on 
the  margin  of  the  record,  or  by  a'  certificate  of  payment,  duly  exe- 
cuted, acknowledged,  and  recorded  ;  or  upon  the  presentation  of  the 
certificate  of  the  circuit  court  of  the  county,  under  its  seal,  that  it 
has  been  made  to  appear  that  the  mortgage  has  been  duly  paid ;  or 
upon  presentation  of  a  certificate  of  the  register  in  chancery  of  the 
county,  certifying  that  a  decree  of  foreclosure  has  been  entered.® 
When  a  mortgage  has  been  paid,  or  when  fifteen  years  have  elapsed 
since  the  debt  secured  became  due,  or  since  the  last  payment  thereof, 
and  no  proceedings  have  been  commenced  to  collect  the  same,  the 
court  may  make  a  certificate  of  discharge,  which  may  be  recorded 
with  like  effect  as  if  it  were  a  formal  discharge.^^  Neglect  for  seven 
days  renders  the  person  so  neglecting  liable  in  the  sum  of  one  hun- 
dred dollars  damages,  besides  all  actual  damages.^^ 

^  An  nnauthorized  cancellation  by  the  re-  ^  2  Aanot.  Stats.  1882,  §  57jDl. 

oorder  cannot  impair  the  rights  of  the  holder  *  3  Annot.  Stat.  Sapp.  1890,  §  5705. 

of  the  mortgage.  Mechanics'  Building  Asso.  ^°  Pub.  Acts  1893,  No.  82. 

V.  Ferguson,  29  La.  Ann.  548.    The  holder  ^^  The  penalty  may  be  recovered  in  an 

of  the  mortgage  may  show  that  the  recorder  action  to  redeem.    Cowles  r.  Marble,  37 

acted  upon  insufficient  evidence.   Horton  v.  Mich.  158;  Acts  1877,  p.  9. 

Cutler,  28  La.  Ann.  331.  The  pendency  of  a  suit  to  foreclose  a 

3  R.  S.  1883,  ch.  90,  §§  27-29.  mortgage  will  not  support  a  plea  in  bar  of 

'  Pub.  Gen.  Laws  1888,  art  21,  §  34.  a  suit  to  have  it  satisfied  of  record,  the  pur- 

^  Laws  1890,  ch.  373.  pose,  objects,  and  parties  in  the  two  suits 

^  P.  S.  1882,  ch.  120,  §§  24-26.  being  different.    Eaton  v.  Eaton,  68  Mich. 

•  P.  S.  1882,  ch.  181,  §  41.  158,  36  N.  W.  Rep.  50. 
7  P.  S.  1882,  ch.  120,  §25. 
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1013.  Minnesota.^  —  A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate  duly  executed  and  ac- 
knowledged and  recorded  that  the  mortgage  has  been  paid.  Neg- 
lect for  ten  days  to  discharge  the  same  renders  the  holder  liable 
for  all  actual  damages  caused  by  his  neglect.  If  the  mortgagee  be 
a  non-resident,  the  action 'may  be  maintained  at  the  expiration  of 
sixty  days  after  the  conditions  of  the  mortgage  have  been  fully  per- 
formed, without  any  previous  request  to  satisfy  the  mortgage. 

1014.  MiBsissippi.^ —  Satisfacti(ni  is  entered  upon  the  margin  of 
the  record.^  Neglect  for  three  months  makes  the  person  so  neglect- 
ing liable  to  forfeit  any  sum  not  exceeding  the  mortgage  money. 
Payment  of  the  money  secured  by  mortgage  or  deed  of  trust  extin- 
guishes it,  and  revests  the  title  in  the  mortgagor  as  efEectually  as  a 
reconveyance  would.  The  trustee  in  a  deed  of  trust  may  acknow- 
ledge satisfaction  in  like  manner  as  the  cestui  que  trust  may,  and 
with  like  effect. 

1015.  M^ouri.^  —  Satisfaction  may  be  entered  on  the  margin  of 
the  record,  or  by  delivery  of  a  sufficient  deed  of  release  of  the  mort- 
gage or  deed  of  trust.  But  in  all  cases  where  satisfaction  is  ac- 
knowledged on  the  margin  of  the  record,  the  note  or  notes  secured 
shall  be  produced  and  cancelled  by  the  recorder,  or  the  loss  thereof 
proven  by  affidavit.  A  trustee  need  not  join  in  acknowledging 
satisfaction,  or  making  a  deed  of  release.  An  assignee  acknowledg- 
ing satisfaction  must  produce  and  cancel,  in  the  presence  of  the 
recorder,  the  note  or  notes  secured  ;  or  make  affidavit  of  his  owner- 
ship, their  payment  and  loss.  Neglect  for  thirty  days  renders  the 
delinquent  liable  to  forfeit  ten  per  cent,  of  the  amount  of  the  mort- 
gage or  deed  of  trust  absolutely,  and  any  other  damages  sustained. 
An  executor  or  administrator  is  personally  liable  for  the  penalty 
prescribed.  Any  attorney  in  fact,  to  whom  the  money  due  has 
been  paid,  has  power  to  execute  the  release. 

1016.  Montana.^  —  A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record,  or  by  a  certificate  acknowledged  or  proved 
and  recorded  that  such  mortgage  has  been  paid.  Neglect  for  seven 
days  renders  the  holder  liable  in  the  sum  of  one  hundred  dollars, 
and  also  for  all  actual  damages  occasioned. 

1017.  Nebraska.^  —  A  mortgage  is  dischai^ed  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate,  duly  acknowledged  or 

1  G.  S.  1891,  §§  4147,  4148.  «  2  R.  S.  1889,  §§  7094-7099 ;  Laws  1893, 

3  R.  Code  1880,  §§  1206-1208.  p.  211. 

^  Such  acknowledgment  on  the  margin  *  Comp.  Stats.  1887,  p.  663. 

is  equivalent  to  a  release  by  deed.    Mairs  o  Comp.  Stats.  1885,  cb.  73,  §§  26-29; 

V.  Bank  of  Oxford,  58  Miss.  919.  Laws  1887,  ch.  30,  p.  371. 
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proved  and  recorded,  that  the  mortgage  has  been  paid.  Neglect 
for  seven  days  renders  the  person  whose  daty  it  is  to  make  sacfat 
discharge  liable  in  the  sum  of  one  hundred  dollars,  in  addition  to 
all  actaal  damages  occasioned. 

1018.  Nevada.^ —  A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  a  certificate  *of  payment  duly  acknovr- 
ledged  and  certified  and  recorded.  Neglect  for  seven  days  to  exe- 
cute a  release  renders  the  person  whose  duty  it  is  to  do  this  liable 
in  the  sum  of  one  hundred  dollars,  and  also  for  all  actaal  damages 
occasioned. 

1019.  New  Hampshire.^ — Performance  of  the  condition  of  the 
mortgage,  or  tender  of  such  performance,  renders  the  mortgage  void. 
If  the  mortgagee  neglects  to  execute  a  release,  the  mortgagor  or 
person  having  his  estate  may  apply  by  petition  to  the  supreme 
court,  in  the  county  where  the  premises  lie,  for  a  decree  of  dis- 
charge. If  the  court  finds  that  the  condition  has  been  performed 
or  tendered,  a  decree  is  entered  that  the  mortgage  is.  discharged. 
A  copy  of  the  decree  is  then  recorded,  and  has  the  same  effect  as  a 
release  duly  executed. 

1020.  New  Jersey.^ — The  clerk  of  the  court  of  common  pleas 
of  the  county,  on  application  by  the  mortgagor  or  person  redeem- 
ing or  paying  the  mortgage,  and  producing  to  him  the  mortgage 
cancelled,  or  a  receipt  upon  it,  enters  in  the  margin  a  minute  of  the 
redemption  or  payment. 

1021.  New  Mexico  Territory.  —  There  are  no  statutory  provi- 
sions, and  therefore  a  deed  of  release  should  be  used. 

1022.  New  York.^  —  A  mortgage  is  discharged  upon  the  record 
by  the  officer  in  whose  custody  it  may  be  whenever  there  shall  be 
presented  to  him  a  certificate,  duly  acknowledged  or  proved,  that 
the  mortgage  has  been  paid,  or  otherwise  satisfied.  Such  certificate 
is  recorded.  When,  from  lapse  of  time,  a  mortgage  may  be  pre- 
sumed to  have  been  paid,  any  person  interested  in  the  lands  may 
petition  the  court  for  a  discharge  of  it;  and  upon  hearing  and 
proof  the  court  may  order  the  mortgage  discharged  of  record.^ 

1023.  North  Carolina.^  —  A  mortgage  is  discharged  by  an  ac- 
knowledgment of  satisfaction  of  the  trust  or  mortgage  in  the  pres- 
ence of  the  register  of  deeds,  or  his  deputy,  whose  duty  it  is  to 

1  6.  S.  1885,  §§  2604-2607.  cept  by  presamption  of  law,  no  remedy  cao 

3  P.  S.  1891,  ch.  138,  §§  4-7.  be  had  by  this  summary  proceeding.    Re 

8  R.  S.  1877,  p.  706,  Sapp.  1886,  p.  134.  Townsend,  4  Hun,  31,  6  Thomp.  &  C.  227. 

«  4  R.  S.  1889,  pp.  2474,  2481.  «  Ck>de   1883,  §   1271 ;   Laws   1898,  ch. 

6  If  the  evidence  shows  no  payment  ex-  36. 
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make  upon  the  margin  of  the  record  an  entry  of  sach  acknowledg- 
ment. 

1023  a.  North  Dakota.^  —  A  mortgage  may  be  discharged  in 
the  margin,  or  by  recording  a  certificate,  signed  and  acknowledged, 
that  the  mortgage  has  been  satisfied.  Failure  to  do  so  incurs  a 
penalty  of  one  hundred  dollars  and  all  damages  which  may  result. 

1024.  Ohio.^  —  The  mortgagee  must  enter  satisfaction  on  the  mar- 
gin of  the  record,  or  upon  the  mortgage  itself,  which  latter  entry  the 
recorder  copies  upon  the  margin  of  the  record.  A  release  may  be 
made  in  any  other  customary  manner.  It  may  be  made  by  a  certifi- 
cate that  payment  has  been  made,  executed,  and  acknowledged  by 
the  mortgagee  or  his  assignee.  Such  certificate  must  be  recorded  in 
a  book  kept  for  the  purpose.^  An  assignment  must  be  recorded  be- 
fore satisfaction  is  entered  by  the  assignee.  When  satisfaction  is 
made  by  application  of  the  proceeds  of  a  judicial  sale,  or  when  the 
lien  is  declared  invalid  by  judgment  or  decree,  it  is  the  duty  of  the 
clerk  to  enter  a  memorandum  of  the  proceeding  upon  the  record  of 
the  mortgage,  and  the  court  may  order  the  record  of  such  memo- 
randum. 

1025.  Oregon.^ — A  mortgage  is  discharged  by  an  entry  in  the 
margin  of  the  record  acknowledging  satisfaction,  or  by  a  certificate 
duly  acknowledged,  or  proved  and  certified.  This  must  be  recorded. 
Neglect  for  the  space  of  ten  days  renders  the  holder  liable  in  the 
sum  of  one  hundred  dollars  damages,  and  also  for  all  actual  damages 
occasioned  thereby.  When  a  mortgage  has  been  assigned  by  a 
transfer  of  the  note  secured  by  it,  without  a  formal  assignment  of 
the  mortgage,  a  discharge  of  record  may  be  made  by  the  owner  of 
the  note  upon  his  making  and  filing  with  the  recorder  a  certificate 
duly  verified  by  oath,  declaring  that  he  is  the  owner  and  holder  of  the 
note  by  indorsement  of  the  mortgagee,  and  that  such  note  has  been 
fully  paid,  and  proving  this  fact  to  the  satisfaction  of  the  recorder. 
Such  holder  and  owner  of  the  note  is  deemed  to  be  the  personal 
representative  of  the  mortgagee.^  Upon  the  entry  of  a  decree  of 
foreclosure  of  a  mortgage,  it  is  the  duty  of  the  clerk  of  court  to 
make  a  certificate  thereof,  giving  the  date  of  such  foreclosure,  and 
the  number  of  the  journal  and  page  in  which  such  decree  is  en- 
tered, and  deliver  the  same  to  the  recorder,  who  must  enter  upon 
the  margin  of  the  record  of  such  mortgage  the  word  *'  Foreclosed," 


1  Comp.  Laws  1887,  §  4302. 
*  R.  S.  1890,  §§  4135,  4139. 
>  Laws  1891,  p.  357. 


*  Annot.  Laws  1887, 
^  Laws  1889,  p.  38. 
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and  the  date  of  such  foreclosure,  with  the  number  and  page  of  the 
joamal  of  sach  decree.^ 

1026.  Pennsylvania.^  —  Satisfaction  is  entered  upon  the  margin 
of  the  record.  Neglect  for  three  months  renders  the  mortgagee 
liable  to  pay  to  the  party  aggrieved  any  sum  not  eKceeding  the 
mortgage  money. 

The  amount  claimed  to  be  due  upon  a  mortgage  may  be  paid  into 
court,  whereupon  a  decree  is  made  that  satisfaction  be  entered  upon 
the  mortgage,  or  that  the  property  be  reconveyed.*  Where  the 
holder  of  the  mortgage  has  failed  to  enter  satisfaction  for  six 
months,  the  mortgagor  or  owner  of  the  mortgaged  premises  may 
petition  the  court  of  common  pleas ;  and  upon  service  of  notice  and 
proof  of  payment  in  full,  the  court  may  decree  that  satisfaction  be 
entered  upon  the  record  by  the  recorder  of  the  county.*  In  case 
there  is  a  legal  presumption  of  the  payment  from  lapse  of  time, 
and  no  satisfaction  of  it  appears  of  record,  upon  a  like  petition  to 
the  same  court  a  decree  may  be  rendered  that  satisfaction  shall  be 
entered  on  the  record.^  Mortgagees  are  required,  at  least  once  in 
every  three  years,  to  cause  to  be  entered  on  the  margin  of  the  rec- 
ord all  payments  of  either  principal  or  interest,  on  being  tendered 
or  paid  the  fee  for  such  entry.  A  holder  of  such  mortgage  neglect- 
ing or  refusing  to  make  such  entry,  after  written  request,  for  a 
period  of  three  months,  is  liable  to  pay  to  any  party  interested  the 
sum  of  one  hundred  dollars.^ 

1027.  Rhode  Island."^  —  Discharge  is  made  by  release  under  seal 
upon  the  mortgage,  or  upon  the  face  or  margin  of  the  record,  or  by 
separate  instrument,  to  be  recorded  on  the  face  or  margin  of  the 
record,  or  in  the  record  book.  Neglect  for  ten  days  renders  the 
holder  liable  to  make  good  all  damages  that  may  accrue  for  want  of 
such  discharge. 

1028.  South  Carolina.^  —  Satisfaction  must  be  entered,  within 
three  months  after  request,  in  the  proper  office,  on  the  mortgage. 
Refusal  or  neglect  forfeits  a  sum  of  money  not  exceeding  one  half 
the  amount  of  the  debt  secured  by  the  mortgage.     On  the  recovery 

1  Lawfl  1893,  p.  81,  §§  1,  2.  ^  p.  g.  ig82,  cb.  176,  §§  6, 7.    A  married 

^  Brightly's  Pardon's  Dig.  1883,  pp.  592-  woman  may  discharge  a  mortgage  in  her 

594 ;  Laws  1883,  p.  138.  own  name.     Acta  1884,  ch.  399. 

>  Only  the  mortgagor  is  entitled  to  the  >  O.  S.  1882,  §§  1791, 1792.    This  sUtnte 

benefit  of  this  provision.    Assurance  Co.  v.  does  not  authorize  the  recording  of  a  paper 

Power,  12  Phila.  377.  not  authenticated  as  required  by  statute  for 

^  Laws  1879,  p.  141,  No.  149.  the  purpose  of  being  reco^ed.    Lynch  r. 

s  Laws  1881,  p.  97.  Hancock,  14  S.  C.  66. 

«  Brightly's  Purdon's  Dig.  Supp.  1891,  p. 
?477. 

964 


STATUTOBY  PBf  VISIONS  FOB  ENTEBINO  SATISFAOTION,     [§§  1028  a-1033. 

of  jodgment  by  the  plaintiff,  it  is  the  duty  of  the  jadge  to  order 
satisfaction  of  the  mortgage  to  be  entered  by  the  proper  ofBcer. 

1028  a.  South  Dakota.^  —  A  mortgage  may  be  discharged  by 
an  entry  in  the  margin  of  the  record,  signed  by  the  holder  of  the 
mortgage,  acknowledging  satisfaction,  in  presence  of  the  register.  I 

It  may  also  be  discharged  by  the  register,  on  tise  presentation  to 
him  of  a  certificate  signed  by  the  mortgagee,  his  personal  represen-  | 

tatiyes  or  assigns,  duly  acknowledged  or  proved  and  certified,  fully 
stating  the  names  of  the  mortgagor  and  the  mortg^ee,  the  date  of 
the  mortgage,  the  date  of  recording  the  mortgs^e^  the  county  and 
State,  and  book  and  page  where  recorded,  and  a  fvH  description  of 
the  premises  sought  to  be  released,  and  that  the  mortgage  has  been 
fully  paid,  satisfied,  and  discharged.  Ne  register  of  deeds  shall 
receive  and  file  for  record  any  discharge  or  satisfaction  of  mortgage 
which  does  not  comply  with  the  provisions  of  this  section.  The 
mortgagee  or  other  person  neglecting  to  make  discharge  on  demand 
is  liable  for  all  damages  and  a  penalty  of  one  hundred  dollars. 

1029.  Tennessee.; —  No  statutory  provisions.  A  deed  of /elease 
is  used  for  this  purpose. 

1030.  Texas.  —  Mortgages  and  deeds  of  trust  are  discharged 
by  payment,  and  no  record  of  discharge  is  necessary,  and  none  is 
provided  for. 

1031.  Utah  Territory .2  —  A  mortgage  is  discharged  by  an  entry 
in  the  margin  of  the  record  thereof,  and  signed  by  the  mortgagee 
in  the  presence  of  the  recorder  as  a  witness,  or  by  a  certificate,  ac- 
knowledged or  proved  and  certified,  that  such  mortgage  or  deed  of 
trust  has  been  paid,  or  otherwise  satisfied  or  discharged.  This  is 
recorded  at  length.  A  mortgagee  failing  to  discharge  or  release  is 
liable  for  double  the  damages  resulting  from  such  failure. 

1032.  Virginia.^  —  Satisfaction  within  ninety  days  must  be  en- 
tered on  the  margin  of  the  page  in  the  book  ^here  the  incumbrance 
is  recorded,  and  for  any  failure  to  do  so  the  creditor  shall  forfeit 
twenty  dollars. 

1033.  Vermont.*  —  A  mortgage  is  discharged  by  an  entry  on  the 
margin  of  the  record,  or  by  acknowledging  payment  by  an  entry  on 
the  mortgage  deed  under  seal,  in  the  presence  of  one  or  more  wit- 
nesses, which  entry  record  is  recorded  on  the  margin  of  the  record. 
Neglect  for  ten  days  renders  the  mortgagee  liable  for  all  damages 
occasioned  thereby,  and  a  court  of  chancery  may  grant  such  further 

.  I  Comp.  Laws  1887,  §  4362 ;  Laws  1893,  >  Code  1887,  §  2498. 

cb.  119.  *  R.  L.  1880,  §§  1950-1952.  j 

^  Laws  1884,  ch.  42,  §  2;  Laws  1890,  ch. 
57,  §  4.  966 
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relief  as  justice  may  reqaire.  A  mortgage  may  also  be  discharged 
by  an  acknowledgment  of  satisfaction,  execated  by  the  mortgagee  or 
other  peraon  holding  the  mortgage  title,  duly  acknowledged  and 
recorded.^ 

1034.  Washington.^  —  Satisfaction  is  entered  in  the  margin  of 
the  page  upon  which  the  mortgage  is  recorded,  or  by  execating  an 
instrument  referring  to  the  mortgage,  specifically  describing  the 
property  mortgaged,  giving  the  amount  which  it  was  given  to 
secure,  the  date  of  execution  and  date  of  record  of  said  mortgage, 
and  acknowledging  satisfaction,  which  shall  be  duly  acknowledged 
and  recorded.  If  the  mortgagee  fails  so  to  do  after  sixty  days,  he 
shall  forfeit  the  sum  of  twenty-five  dollars ;  and  the  court,  when  con- 
vinced that  said  mortgage  has  been  fully  satisfied,  shall  issue  an 
order  in  writing  directing  the  auditor  to  cancel  said  mortgage  upon 
the  margin  of  the  page  upon  which  the  mortgage  is  recorded,  mak- 
ing reference  thereupon  in  the  order  of  the  court  and  to  the  page 
where  the  order  is  recorded. 

10^.  West  Virffinia.^  —  Release  [may  be  made  by  a  writing 
signed,  acknowledged,  and  admitted  to  record  in  the  proper  county. 
In  case  of  the  refusal  of  the  party  holding  the  lien  to  execute  a 
release,  the  circuit  court  having  jurisdiction  may  direct  the  recorder 
to  execute  such  release.  The  proceedings  are  at  the  cost  of  the  party 
refusing  to  release. 

1036.  Wisconsin.^  —  A  mortgage  is  discharged  by  an  entry  in 
the  margin  of  the  record,  or  by  a  certificate  duly  executed,  acknow- 
ledged, or  proved,  that  the  mortgage  has  been  paid  or  otherwise 
satisfied.  This  is  recorded  at  length.  A  foreign  executor  or  adminis- 
trator, upon  filing  in  the  county  court  of  the  county  an  authenti- 
cated copy  of  his  appointment,  may  execute  a  certificate  of  dis- 
charge of  a  mortgage  to  like  efEect  as  an  executor  or  administrator 
appointed  under  the  laws  of  the  State  may  do.  The  neglect  of  any 
person  whose  duty  it  is  to  execute  a  discharge  for  seven  days  ren- 
ders him  liable  in  the  sum  of  one  hundred  dollars  damages,  and 
also  for  the  actual  damages  occasioned  by  such  neglect.^ 

1037.  Wyoming.®  —  A  mortgage  is  discharged  by  an  entry  in 

1  Acts  1890,  p.  51.    Snch  discharge  shall  ^  Laws  1886,  p.  116. 

be  substaDtially  iq  the  following  form :  I  '  Code  1887,  cb.  76,  f§  1-6. 

hereby  certify  that  the  following  described  *  1  Annot.  Stats.  1889,  §§  2S47-2256. 

mortgage  is  paid  in  fall  and  satisfied,  viz. :  ^  As    to   sufficiency    of   complaint,  see 

mortgagor  to mortgagee,  dated  Teetshom  v.  Hail,  30  Wis.  168. 

A.  D.  18—,  and  recorded  in  book ,  «  R.  S.  1887, §§  8(^2;  Laws  1890, ch.  6. 

page of  the  land  records  of  the  town 

of . 
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the  margin  of  the  record,  executed  by  the  nK^tgagee,  trustee,  or 
beneficiary,  or  by  a  certificate  duly  executed,  acknowledged,  or 
proved,  specifying  that  such  mortgage  has  been  paid  or  otherwise 
satisfied.  This  certificate  is  recorded  at  length.  If  a  mortgagee 
or  other  holder  for  seven  days  neglects  to  discharge,  he  is  liable  in 
the  sum  of  one  hundred  dollars,  and  also  for  all  actual  damages 
occasioned  by  such  neglect.  A  foreign  executor  or  administrator 
may  release  a  mortgage  on  voluntary  payment  to  him  of  the  mort- 
gage debt,  provided  there  be  attached  to  such  release  a  full  and 
complete  transcript  of  the  records  of  the  court  issuing  such  letters 
testamentary  or  of  administration.^ 

1  Laws  1890-91,  ch.  26. 
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